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THE GREAT RECESSION AND THE PRESSURE ON WORKPLACE
RIGHTS

KATHERINE S. NEWMAN*

INTRODUCTION

The Great Recession has hit the American economy with the force
of a tidal wave, increasing long-term unemployment to record levels,
creating an army of involuntary part-time workers anxious to find full
time jobs, placing relentless downward pressure on real wages, and
increasing to record levels the already high rates of youth unemploy-
ment.1 At the same time, the gyrations of the stock market and the im-
plosion of the housing market, coupled with historic low interest rates,
have sent millions of elderly retirees back into the labor market as they
find their retirement income declining and the value of their housing
equity evaporating. Altogether, at this writing, 12.2 million Americans
are officially unemployed.2 The number of long-term unemployed—
those jobless twenty-seven weeks and over—was 4.8 million, or ap-
proximately forty percent of the unemployed.3 They are enduring the
deepest and most prolonged downturn since the end of the Second
World War.

What have these abysmal conditions meant for the rights of work-
ers in the United States and overseas? The picture is not pretty; it is
also not entirely the work of the Great Recession. Secular trends in play
long before this downturn began—particularly the declining propor-
tion of the private labor force that is under union contract—already
placed pressure on workers to give back hard-won benefits and ac-
cordingly have increased inequality within and between groups.

* Katherine S. Newman is the James B. Knapp Dean of the Krieger School of Arts and Sciences and
Professor of Sociology at Johns Hopkins University.

1. REP. CAROLYN B. MALONEY, U.S. CONGRESS JOINT ECONOMIC COMMITTEE, UNDERSTANDING THE
ECONOMY: UNEMPLOYMENT AMONG YOUNG WORKERS, at 1 (May 2010).

2. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, NEWS RELEASE USDL-13-0001, THE
EMPLOYMENT SITUATION — DECEMBER 2012 at 2 (Jan.2013).

3. Id
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As Bruce Western and others have argued, the decline of union
representation has left labor in a weak position to claim a robust share
of the benefits deriving from high corporate profits.4 As research by
the Economic Policy Institute has shown, the distribution of wage
growth—with the top 1% up 324%, while the bottom 90% up only
16%—is further evidence of the linkage between inequality and the
decline in collective bargaining:

Growth in annual earnings by wage group, 1979-2006
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NOTE: Figure F and G from Mishel, Lawrence, Jared Bernstein, and Heidi Shierholz, The Stare of Working America 2008/2009.
An Economic Policy Institute Book. Ithaca, NLY: ILR Press, an imprint of Comell University Press, 2009.

SOURCE: Author's analysis of Social Security wage data and Kopcauk, Saez, and Song (2007)
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If these difficulties emerged long before the Great Recession, how
has the downturn impacted the position of organized labor, immigrant
workers, young entrants to the labor market, and other groups affected
by marginal employment growth? In short, it has made a difficult situa-
tion much worse, not only in terms of dollars and cents, but in terms of
rights. We have seen growth in reliance on contingent/temporary
workers and unpaid interns, which typically provide few job protec-
tions and no benefits to such employees, as well as negatively impact
the wages and bargaining power of the core labor force and overall job
creation. The practices of misclassifying jobs and/or failing to pay min-
imum wage and overtime benefits has become more widespread, de-
spite laws and contract provisions requiring employers to do so.

The downdraft impacting private sector workers is now extending
with brute force to public sector employees. Calls upon the public
purse, particularly the use of taxpayer monies to bail out ailing compa-
nies and municipalities, has made it politically acceptable to re-write
existing employment agreements, with federal and local governments
seeking to reduce payouts to municipal workers, particularly their
pension and health benefits. Budget pressures created by declining tax
receipts have emboldened those who have long found public sector
collective bargaining unacceptable, leading opponents to seek legisla-
tive roll backs that diminish protection against layoffs (particularly
compared to other rich countries), eliminate benefits, and restrict pub-
lic employee collective bargaining.

These pressures are hardly the exclusive experience of the Ameri-
can labor force. Globalization has insured a relationship between the
American experience and conditions in labor markets overseas, partic-
ularly in industries that can successfully offshore their production and
service or back office functions. Accordingly, options for American
workers to redress a weakening of their rights are limited, as work
could flow to employees in other countries who are seeing losses in
rights as their bargaining power is reduced.

[.  THE RISE OF CONTINGENT LABOR IN THE UNITED STATES

The term “contingent worker” does not have a fixed meaning, but
can be used to describe a variety of employment arrangements, includ-
ing:
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e Independent contractors who are self-employed and pro-
vide specialized skills on a contract basis with little or no
supervision by the company that hires them;

e Temporary employees, who are typically provided by staft-
ing agencies for a limited amount of time;

e Leased employees, who are provided by staffing agencies
and whose employment is longer term but typically not
permanent;

e Professional Employer Organization, in which all or most of
an employer’s workers are hired by the employer, but then
co-employed by the PEO, which assumes responsibility for
employment taxes, benefit plans, etc.; and

e Human Resources Outsourcing, where the human resources
functions are assigned to an outside agency, but that agency
does not assume the role of employer.5

According to the Bureau of Labor Statistics, the number of con-
tract positions has been growing steadily for many years now, from 1.1
million in 1990 to 2.3 million in 2008.6 Hence, long before this most
recent recession, a secular trend toward reductions in the core labor
force in favor of contract work has been growing.7

“Changes within the contingent workforce have always been con-
sidered a leading indicator of the ebbs and flows within the overall
economy” as, historically, at the beginning of a recession firms would
lay off contract workers before laying off employees.s However, this
pattern weakened in the Great Recession and “beginning in 2010, the
demand for temporary/contract workers increased dramatically,”
while the “demand for traditional workers did not follow at the same
pace.”9 In 2010, 307,000 temporary jobs were added to the economy,
more than twenty-five percent of the total number of private sector
jobs added that year.10 In the month of November of 2010 alone, “temp
jobs accounted for 80% of the 500,000 jobs added by private sector
employers.”11 Indeed, Monster.com, a major on-line recruitment site,
saw a forty-six percent increase in contract job postings in March of

5. Christiane Soto, Rise of the Contingent Workforce, SNELLING STAFFING SERVICES (2012),
http://www.snelling.com/WorkArea/DownloadAsset.aspx?id=20147.
6. Tian Luo et al., The Expanding Role of Temporary Help Services from 1990 to 2008, 133
MONTHLY LAB. REV. 3, 3 (2010).
7. Id.at4.
8. Soto, supra note 5.
9. Id
10. Id
11. Id.
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2010, compared to the same period in 2009, while overall job listings
went up at a far more modest pace.12

Temporary employment has increased dramatically because it is
both less expensive and provides more flexibility to employers. Firms
that rely on contingent workers are relieved of administrative respon-
sibilities for them, including payroll accounting functions like tax with-
holding or other kinds of employment records. Temporary employees
are generally not provided any of the benefits that attach to the core
labor force, including health insurance, retirement benefits, or work-
ers’ compensation coverage.13 This helps to explain a rash of cases
where employers deliberately misclassify workers as independent
contractors when the Fair Labor Standards Act, the federal wage and
hours law, would clearly define them as employees.14

These cost advantages became particularly valuable in the Great
Recession when consumer demand was down and profit margins were
squeezed. But even when profits rebounded, the relatively modest
expense involved in contract work when compared to its core counter-
part was advantageous enough to shift the ratios, even in very success-
ful firms built on skilled workers. Hence by 2010, Microsoft had a 1:1
ratio of regular to contract employees, relying on temporary staff for
short-term projects.15 Other IT, medical, creative and sales professions
have seen a similar evolution.16

A. Contingent Workers’ Rights

As noted above, contingent workers typically do not get paid-
vacations, employer-paid health insurance or employer contributions
to retirement plans. Companies that hire independent contractors are
not required to even pay a minimum wage or overtime pay. This kind
of work generally comes with less job security and those who freelance
typically find themselves in a very weak negotiating position vis-a-vis

12. Eve Tahmincloglu, Need a job? Contract work could be new normal, NBCNEWS.coMm
http://www.nbcnews.com/id/36826679/ns/business-careers/#.Tyb7cWBdq (last visited Mar.
12,2013).

13. U.S. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, USDL-05-1433, CONTINGENT AND
ALTERNATIVE EMPLOYMENT ARRANGEMENTS, FEBRUARY 2005 (2005),
http://www.bls.gov/news.release/conemp.nr0.htm

14. See, e.g., Tahmincloglu, supra note 12 (stating a 2000 Labor Department study in which
“10 to 30 percent of firms audited in nine states misclassified at least some employees”).

15. Joel Capparella, Overview of the 2010 Contingent Workforce Strategies Summit, THE
SEAMLESS WORKFORCE (Nov. 1, 2010), http://blog.yoh.com/2010/11/overview-of-2010-
contingent-workforce.html.

16. Soto, supra note 5.
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their employers and can be let go without explanation, with few op-
tions for legal recourse.

All of this, of course, makes hiring contract workers particularly
attractive to employers during a recession, but also means that, as the
percentage of people engaged in contingent work has increased, more
and more workers in the labor market are seeing their rights eroded.
Of course, it is important to acknowledge, as noted above, that these
arrangements can benefit high-skilled workers, whose services are in
demand and highly remunerated.

B. “Interns Built the Pyramids”

The number of students attending four year colleges and universi-
ties in the US is approximately 9.5 million—a large majority, perhaps
as many as 75 percent, undertake at least one internship before they
graduate. ... No firm figures for the internship boom currently exist,
but it is probably a conservative estimate that between 1 and 2 million
people participate in internships each year in the U.S. globally, the
number is many times that.17

As the bottleneck has tightened through which middle class col-
lege graduates must squeeze in order to find the increasingly scarce
professional opportunities, the increase in skilled, but unpaid labor has
been staggering. “In 2008, the National Association of Colleges and
Employers found that 50 percent of graduating students had held in-
ternships, up from the 17 percent shown in a 1992 study by North-
western University.”18 It is impossible to quantify how much of the
work done by young interns used to be completed by paid employees,
but it is safe to say that the displacement is not trivial. Consequently,
jobs that actually pay a wage are becoming less plentiful: they are be-
ing displaced by unpaid interns.

Technically, this is an illegal practice. There are strict regulations
governing the definition of interns intended to differentiate them from
paid employees to whom federal standards apply. In order for an em-
ployer to legally forgo paying someone for work, its internships must
adhere to the following six federal legal criteria, developed by the U.S.
Department of Labor’s Wage and Hour Division to evaluate whether a

17. ROSS PERLIN, INTERN NATION xiv (2011).
18. Steven Greenhouse, The Unpaid Intern, Legal or Not, THE NEW YORK TIMES (Apr. 2, 2010)
(corrected Apr. 10, 2010), http://www.nytimes.com/2010/04 /03 /business/03intern.html.
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worker is a trainee or an employee for purposes of the Federal Labor
Standards Act (“FLSA”)19:

1. The training, even though it includes actual operation of the fa-
cilities of the employer, is similar to what would be given in a voca-
tional school;

2. The training is for the benefit of the trainees or students;

3. The trainees or students do not displace regular employees, but
work under their close observation;

4. The employer that provides the training derives no immediate
advantage from the activities of the trainees or students, and on oc-
casion his operations may actually be impeded;

5. The trainees or students are not necessarily entitled to a job at
the conclusion of the training period; and

6. The employer and the trainees or students understand that the
trainees or students are not entitled to wages for the time spent in
training.20

If all of the factors listed above are met, then the worker is a
“trainee,” an employment relationship does not exist under the FLSA,
and the FLSA’s minimum wage and overtime provisions do not apply
to the worker. Because the FLSA’s definition of “employee” is broad,
the excluded category of “trainee” is necessarily quite narrow. Just
because an employer labels a worker a trainee and develops a training
program does not qualify that person as a trainee; the six factors must
be met.

Within the past several years, officials in several states, including
Oregon, California and New York, have launched investigations and
fined employers for violating minimum wage laws because they have
transgressed this boundary.21 There are no federal data sources track-
ing the number and characteristics of unpaid internships, but there is
anecdotal evidence that it is becoming a standard practice for many
private firms. For example:

Former New York state labor commissioner M. Patricia Smith began

launching investigations into several companies’ unpaid internship

programs in 2009. Similar investigations by Oregon’s Bureau of La-

bor and Industries found that profitable firms such as Centron Solar

(now known as Grape Solar) used interns to work in place of paid

staff persons. The intern who filed the complaint against Centron So-

lar, Paul Hughes-Rod, was eager to gain experience in the solar ener-
gy industry—but said that his internship duties at Centron, which

19. 29U.S.C.§ 201, et. seq. (2010)

20. See U.S. DEP'T OF LABOR, EMPLOYMENT RELATIONSHIP UNDER THE FAIR LABOR STANDARDS ACT,
WH Publication 1297 (Rev. May 1980).

21. Greenhouse, supra note 18.
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included operating a forklift, entering data and installing computers,
did not give him meaningful experience.

Recent lawsuits brought by former unpaid interns against compa-
nies such as magazine giant Hearst Corporation and Fox Searchlight,
have exposed the sometimes exploitive nature of internships at
large, profitable companies. In February, Diana Wang, a 28-year-old
former Harper’s Bazaar intern, filed a class-action lawsuit against
the magazine for minimum wage violations. In court documents, Ms.
Wang’s attorneys allege that between August and December of last
year, she worked up to 55 hours per week without pay at the maga-
zine. Ms. Wang claims that the work she did for the magazine did not
grant her a marketable skill set in lieu of wages—she alleges that she
spent much of her time at Harper’s Bazaar hauling boxes and per-
forming menial clerical work.22

The rise of college internships has complicated the landscape as
many universities offer credit for unpaid placements that advance a
student along the road to graduation. Federal regulators stress that
giving college credit does not necessarily absolve an employer from
paying interns (and rely instead on the six legal criteria above).23 But,
the widespread practice of fusing higher education with workforce
preparation through the internship model muddies the water. While
clearly beneficial for the student as a means of developing career relat-
ed skills and references, the “internship nation” introduces a gray zone
that sees millions of young people doing work that is not defined as
employment and hence is not covered by the protections—from over-
time pay to toxic exposure to sexual harassment—envisioned by fed-
eral statutes.24

This gray zone is no longer limited to the private sector. Local and
federal law enforcement agencies have been advertising unpaid or
“volunteer” positions. For example, in the midst of a hiring freeze, the
Department of Justice has sought unpaid labor in the form of Special
Assistant US Attorneys.2s Local District Attorney’s (“DA”) offices, like
that in Marin County, California, have also sought to fill assistant or

22. Anonymous, The Underground Intern Economy, SPARE CHANGE NEWS (June 1, 2012
2:36PM), http://sparechangenews.net/news/underground-intern-economy.

23. Greenhouse, supra note 18.

24. See Ross Perlin, Unpaid Interns, Complicit Colleges, N.Y. TIMES. (Apr. 2, 2011),
http://www.nytimes.com/2011/04/03 /opinion/03perlin.html. Also discussed in R0SS PERLIN,
INTERN NATION: HOW TO EARN NOTHING AND LEARN LITTLE IN THE BRAVE NEW EcoNoMY (2012).

25. See David Latt, Would You Work as a Federal Prosecutor—For Free? , Above the Law
(May 18, 2011). http://abovethelaw.com/2011/05/would-you-work-as-a-federal-prosecutor-
for-free/.
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deputy DA positions with volunteers.z6 This is legal under FLSA be-
cause volunteering for a public agency is legal, as long as it is not for
one’s own job.27

It stands to reason that the more work is shunted onto the shoul-
ders of volunteers and interns, the fewer real jobs are created for regu-
lar employees. Their presence puts downward pressure on wages and
leaves those who must work for an actual paycheck at a disadvantage.
That this happens for highly skilled labor—attorneys, accountants, and
the like—is a sobering development and may help to account for the
rise in under- and un-employment among those with professional cre-
dentials. According to a March 2012 report from CBS News, out of the
approximately 45,000 law school graduates each year, almost forty-
five percent cannot get jobs that require a law degree.2s8 It probably
does not help their chances for a significant amount of free labor to be
available.

[I. THE RECESSION’S IMPACT ON UNIONS

To understand how the changing landscape of labor market condi-
tions translates into impact on workers’ rights, we must detour into a
discussion of the long term, secular trends in union density, as well as
the short term impact of the Great Recession on these vital forms of
worker representation. For while increasing pressure on the labor
force from unemployment or the rise of an unpaid work force are im-
portant, the power (or lack of it) for unions makes a difference in how
these trends translate into weaker or stronger regimes of worker pro-
tection.

26. Id.

27. Elaws—Fair Labor Standards Act Advisor, Volunteers, U.S. DEP'T OF LABOR,
http://www.dol.gov/elaws/esa/flsa/docs/volunteers.asp (last visited Mar. 12 2013). Under the
FLSA, employees may not volunteer services to for-profit private sector employers. On the other
hand, in the vast majority of circumstances, individuals can volunteer services to public sector
employers. When Congress amended the FLSA in 1985, it made clear that people are allowed to
volunteer their services to public agencies and their community with but one exception - public
sector employers may not allow their employees to volunteer, without compensation, additional
time to do the same work for which they are employed. There is no prohibition on anyone em-
ployed in the private sector from volunteering in any capacity or line of work in the public sector.
Id.

28. Chip Reid, Lean Times for Law School Grads, CBS NEws (Mar. 8, 2012 7:00 PM),
http://www.cbsnews.com/8301-18563_162-57393849 /lean-times-for-law-school-grads.
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A.  Decline of Unions Over Time

As the growing literature on inequality makes clear, unions in the
private sector have been losing ground nationwide for many years.29
According to the US Bureau of Labor Statistics, “[iln 2011, the union
membership rate—the percent of wage and salary workers who were
members of a union—was 11.8 percent.”30 Approximately 15 million
American workers were union members.31 “In 1983, the first year for
which comparable union data are available, the union membership
rate was 20.1 percent, and there were 17.7 million union workers.”32
Union density was significantly higher in the 1950s and 60s, in many
ways the heyday of organized labor.

50— FIGURE
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Source: Bureay af Labar Statimics 2010

Source: MICHAEL E. MILAKOVICH & GEORGE J. GORDON, PUBLIC ADMINISTRATION IN AMERICA 307
(2009)(citing data from the Bureau of Labor Statistics, 2010).

The erosion of union strength has had profound consequences for
inequality in the United States. Bruce Western and Jake Rosenfeld ex-
amined data from the Current Population Survey from 1973 to 2007

29. See RUTH MILKMAN & LAURA BRASLOW, THE STATE OF THE UNIONS 2011: A PROFILE OF
ORGANIZED LABOR IN NEW YORK CITY, NEW YORK STATE, AND THE UNITED STATES 3 (2011) (hereinafter
“State of the Unions”).

30. U.S. BUREAU OF LABOR STATISTICS, U.S. DEP’T OF LABOR, USDL-12-0094, UNION MEMBERS 2011
(2012).

31. Id

32. Id
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and concluded that unions have been an “equalizing force in the labor
market,”33 while de-unionization appears to be worsening the income
inequality gap:
From 1973 to 2007, wage inequality in the private sector increased
by more than 40 percent among men, and by about 50 percent
among women. ... [D]e-unionization—the decline in the percentage
of the labor force that is unionized—and educational stratification
each explain about 33 percent of the rise in within-group wage ine-
quality among men. Among women, de-unionization explains about
20 percent of the increase in wage inequality, whereas education ex-
plains more than 40 percent.34

The impact of union density went far beyond the wages and bene-
fits accruing to organized labor. Employers anxious to keep the appeal
of unions down were willing to compete against their contract provi-
sions in firms that were not organized and hence, unions exerted an
impact in highly unionized sectors, above and beyond their conse-
quences for workers under union contracts. Hence, even non-union
workers—if they work in highly unionized industries—tend to have
fairly equal wages, partly because nonunion employers will raise wag-
es to the union level to discourage unionization.3s

Of course this has not been a uniform process across the country,
as Ruth Milkman and Laura Braslow have shown.36 Some places, such
as New York City, remain, by comparison, bastions of union strength:

Nearly one-fourth (22.9 percent) of all wage and salary workers re-

siding in New York City were union members in 2010-11.... This

proportion was slightly higher in New York State (24.1 percent),
which ranks first in union density among the nation’s fifty states, and

whose unionization rate is more than double the U.S. average of 11.9

percent. In absolute terms, New York State had more union mem-

bers—over 1.9 million—than any state except California, which has

a far larger population. In 2010-11, there were over 750,000 union

members in the five boroughs of New York City, comprising about 40
percent of all union members in the State.37

Why has union strength declined so precipitously in the United
States while in other, very similar countries, it remains relatively ro-
bust? As Daniyal Zuberi has pointed out, Canada has much higher un-

33. American Sociological Ass'n, Union Decline Accounts for Much of the Rise in Wage Inequal-
ity, NEWSWISE (Jul. 11, 2011, 11:10 AM), http://www.newswise.com/articles/study-union-
decline-accounts-for-much-of-the-rise-in-wage-inequality.

34. Id. “Part of the reason for this gender discrepancy is that men have experienced a much
larger decline in private sector union membership—from 34 percent in 1973 to 8 percent in
2007—than women (who went from 16 percent to 6 percent during the same period).” Id.

35. Id.

36. State of the Unions, supra note 29.

37. 1d
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ion density than the United States despite remarkably similar econo-
mies.38 The differences have to do with the rules and procedures that
govern union elections, which are more accommodating in Canada
than they are in the United States.39

The most recent version of this skirmish involved the 2009 effort
to pass the Employee Free Choice Act (“EFCA”).40 The bill would have
allowed a union to be certified as an official bargaining agent if its offi-
cials were able to collect signatures of a majority of workers.41 Conse-
quently, the EFCA would have eliminated the current right of the
employer to demand an additional, separate ballot in cases where over
half of employees have already given their signature supporting the
union.42 The bill would have also required employers and unions to
enter binding arbitration to produce a collective agreement 120 days
after a union was recognized.43 Perhaps most important, the EFCA
would have increased penalties on employers who discriminate
against workers for union involvement.44

A 2009 Gallup Poll found that fifty-three percent of Americans fa-
vored the law, while thirty-nine percent opposed it.as Despite this
popular support, the bill never came up for a vote. This was the latest
in a long line of efforts to make it easier for workers to unionize that
have failed. Accordingly, relative to our peers in Canada and Europe,
the United States is a tougher environment to unionize and this trans-
lates into lower union density.

B.  Unions and the Recession

The recession has not been kind to the nation’s unions. As millions
have lost their jobs, resentment against those who have been relatively
protected, or whose pension benefits are defined as a source of undue
pressure on municipalities and states, has grown. Increasingly, attack-
ing unions and the rights they protect has become a matter of party

38. DAN ZUBERI, DIFFERENCES THAT MATTER: SOCIAL POLICY AND THE WORKING POOR IN THE UNITED
STATES AND CANADA 51-52 (2006).

39. Id. at50-51.

40. H.R.1409, 111th Cong (2009).

41. Id.

42. Id.

43. Id.

44, Id.

45. Lydia Saad, Majority Receptive to Law Making Union Organizing Easier, GALLUPECONOMY
(March 17, 2009), http://www.gallup.com/poll/116863/majority-receptive-law-making-union-
organizing-easier.aspx
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politics, with presidential, gubernatorial and congressional candidates
decrying what they see as untoward privileges and widespread victim-
ization, particularly of school children and consumers, at the hands of
pampered and protected union workers. The crescendo of this move-
ment came in Wisconsin, as Governor Scott Walker moved to strike
down the right to collective bargaining for public workers in a state
long thought to be a pro-union bastion.46

Unions representing the nation’s teachers have come under par-
ticularly hostile scrutiny. Their wages, health care and retirement ben-
efits have been under attack as too generous, and the perception that
incompetence is protected at the cost of children’s educational well-
being is widespread. Both Wisconsin and, most recently, New Jersey
have retrenched on the rights of teachers to collectively bargain, while
insisting on higher productivity and less attractive healthcare op-
tions.47 For many, retirement now seems preferable to working, espe-
cially in Wisconsin where the new laws require that they pay more for
benefits, while taking away most of their rights to organize.48 The rate
of teacher retirement in the state doubled in the wake of these at-
tacks.49

Hotel workers have also seen their working conditions affected as
employers have looked to cut their wages. Hilton Hotel workers called
a strike in Chicago to protest what union officials claimed was an at-
tempt by the hotel chain to “lock workers into cheap recession con-
tracts.”so Similarly, Hyatt Hotel workers went out on strike to protest
the “abuse of its housekeepers.”s1

The auto industry appears to be one bright spot in the economy,
particularly following government intervention to support the largest

46. See lan Saleh, Wisconsin Gov Scott Walker Signs Collective Bargaining Bill, Bypasses Sen-
ate Democrats, WASH. PosT (March 11, 2011), http://www.washingtonpost.com/wp-
dyn/content/article/2011/03/11/AR2011031103966.html

47. Teachers Distressed Over Wisconsin Collective Bargaining, NAT'L PUB. RADIO (Sept. 6,
2011), http://www.npr.org/2011/09/06/140214590/teachers-distressed-over-wis-collective-
bargaining (transcript of radio interview); see also Jeanette Runquist, Teacher Contracts Feel the
Recession, STAR-LEDGER (Sept. 8, 2009),
http://www.nj.com/news/ledger/jersey/index.ssf? /base/news-
14/125236830364140.xml&coll=1.

48. Scott Bauer, Wisconsin Teacher Retirements Double, Departures Come Just Before a Law
Raising Benefit Payments Takes Effect, ASSOCIATED PRESS (Sept. 1, 2011), available at 2011 WLNR
17362454.

49. Id.

50. Hilton Chicago Strike: Workers Protest ‘Cheap Recession Contracts’, HUFFINGTON POST,
http://www.huffingtonpost.com/2010/10/17 /hilton-chicago-strike-wor_n_765974.html.

51. Annemarie Strassel, Hyatt Workers in Four Cities Launch Strikes (Sept. 8, 2011),
http://www.hotelworkersrising.org/News/press_release.php?press_id=173.
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manufacturing firms. “Domestic and international automakers plan to
hire or rehire at least 25,000 workers between now and 2015,” accord-
ing to Bloomberg Businessweek Magazine, which “includes 4,000 in
the fourth quarter of 2011 alone, spread among Toyota’s $1.3 billion
Mississippi plant, a new assembly shift at Honda Motor’s Civic factory
in Greensburg, Ind., a third shift at Kia Motors’ Georgia assembly plant,
and an expansion at Hyundai Motor’s factory in Alabama.”s2

These expansion plans by international automakers come at the
same time General Motors, Ford Motor, and Chrysler Group say they
will also restore 20,000 jobs across thirty-four U.S. factories by 2015 as
part of new contract agreements with the United Auto Workers Union
(“UAW”).53 The unionized jobs will pay about $35,000 annually, not
including benefits.s4 While the employment news—and the re-growth
of union membership—is welcome news in the Midwest, the wage
levels are roughly half of what they were before the wave of outsourc-
ing and the benefits are less generous. In 2010, the UAW filed a suit
against General Motors claiming the automaker owes it $450 million
for retiree health care.ss

III. EROSION OF WORKERS’ RIGHTS IN A RECESSIONARY ECONOMY

The economic conditions that have plagued the labor market dur-
ing the Great Recession, compounded by the growth of the contingent
labor force, unpaid interns, and weakened stance of the unions has
created a perfect storm for workers’ rights. We are seeing a growing
tendency on the part of employers to skirt or violate labor laws in or-
der to gain advantage. That this is taking place in a period of relative
prosperity in the private sector is particularly worrisome. In 2011, the
profits of Fortune 500 companies were up a record 16.4% from
2010.56 Total profits of these companies: $824.5 billion.57 This com-
pares favorably to the previous record, set in 2006 of $785 billion.ss8

52. Alan Ohnsman, Surprise! Carmakers Are a Recovery Bright Spot, BLOOMBERG BUSINESS
WEEK (Nov. 3, 2011), http://www.businessweek.com/magazine/surprise-carmakers-are-a-
recovery-bright-spot-11032011.html.

53. Id.

54. Id.

55. UAW Sues GM Over Retiree Health Care, ASSOCIATED PRESS (Apr. 7, 2010).

56. Rick Ungar, 3rd Quarter Corporate Profits Reach Record High — Worker Pay Hits Record
Low: So How Exactly is Obama the ‘Anti-Business’ President?, FORBES.COM (Dec. 4, 2012),
http://www.forbes.com/sites/rickungar/2012/12/04/3rd-quarter-corporate-profits-reach-
record-high-worker-pay-hits-record-lowso-how-exactly-is-obama-the-anti-business-president.

57. Id.

58. Id.
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Where is the profit coming from? CBS News argues that layoffs and
shifting business to developing countries are two important sources.59
High levels of productivity are also making a positive difference. Ac-
cordingly, it would seem unnecessary to rely so heavily on contingent
labor or put downward pressure on wages. Even so, these practices are
being reported with increasing frequency.

A.  Wage Errors

National data on wage errors is difficult to obtain, but the experi-
ence in New York, a state with a high proportion of union workers, and
hence more legislative clout than right to work states, makes it clear
that the problem is severe. A large number of employees in New York
State “are being paid less than their correct wage and are not receiving
the appropriate amount of overtime compensation.”so Sanctions on
employers who violate employees’ wage rights are either not strong
enough or are not enforced properly, failing to deter employers from
illegal underpayment.61

In 2010, the New York State Department of Labor returned $26.6
million in illegally underpaid wages to workers, an amount the de-
partment claims is the second highest ever collected on behalf of
workers in the department’s 110-year history.e2 It disbursed $18.7
million to 19,000 workers in industries like car washes and restau-
rants.63

While the problem of wage errors (often, though not always,
through the misclassification of workers) has apparently been an issue
for some time, according to NY State Labor Commissioner Colleen
Gardner, “the current recession has made a bad problem even
worse.”64

59. See Top U.S. Corporations Post Record Profits, CBSNEws.coM (May 7, 2012),
http://www.cbsnews.com/video/watch/?id=7407748n.

60. Lisa A. Fraser, As Wage Theft Act is passed, DOL returns millions in lost wages, GREENPOINT
STAR (Jan. 4, 2011), http://www.greenpointstar.com/view/full_story/10865861/article-As-
Wage-Theft-Act-is-passed—DOL-returns-millions-in-lost-wages.

61. Id.

62. Id

63. Id. One $1.9 million settlement arose out of a case involving Broadway Bridge Carwash in
Manhattan, which failed to pay the minimum and overtime wages to employees.

64. Id
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The Wage Theft Prevention Act,65 which went into effect in April
of 2011, is aimed at significantly increasing the action taken against
employers who violate labor laws.e6 They are required to keep more
transparent records on all employees and those who fail to comply
with minimum wage laws are subject to a year in prison and a $5,000
fine.67 The Act increases the amount that can be recovered as damages
in a suit for non-payment over lost wages from 25% to 100%.68

B.  Misclassification of Workers

Contract workers are sometimes purposefully misclassified by
employers as independent contractors because employers are looking
to skirt rules that require them to pay benefits. “A study conducted on
behalf of the U.S. Department of Labor in 2000 found that ten to thirty
percent of workers were misclassified as independent contractors. In
Colorado, total audit results from [June 2009 through December 2010]
found that 14.2 percent of workers were misclassified.”s9 This kind of
misclassification can result not only in wage theft, but labor law and
health violations, particularly when low-wage workers are involved.

Misclassification has spillover impacts beyond the consequences
for workers. Departments of Revenue, the Unemployment Insurance
Program and Division of Workers’ Compensation, are also affected.
Indeed, the estimated financial impact of misclassification in Colorado
includes $167 million in lost income tax revenues annually and, from
June 2009 through December 2010, $744,359 in underpaid unem-
ployment premiums and interest.70

The federal government and state officials have recently pledged
to crack down on misclassification. The White House’s latest budget
includes funding to hire federal investigators to look into violations,the
IRS announced a three-year contractor classification audit of thou-

65. N.Y. SESs. LAwS Ch. 564, S. 8380 (2010) (McKinney 2011) (hereinafter “WTPA”) Legisla-
tion to repeal a portion of the act passed in the NYS Senate but died in the Assembly. However,
there is speculation that the repeal will come to a vote again in April or May.

66. N.Y. DEP'T OF LABOR, Wage Theft Prevention Act Frequently Asked Questions (FAQ),
http://www.labor.ny.gov/workerprotection/laborstandards/PDFs/wage-theft-prevention-act-
faq.pdf (last visited Mar. 12, 2013).

67. N.Y.LAB.LAW § 662 (McKinney 2011).

68. See WTPA, supra note 65, § 7 (amending N.Y. LAB. LAW § 198 (McKinney 2011)).

69. CoLo. DEP'T OF LABOR AND EMP'T, MISCLASSIFICATION OF EMPLOYEES AS INDEPENDENT
CONTRACTORS ANNUAL COMPLIANCE REPORT, H.B. 09-1310 at 3 (2011).

70. Id.
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sands of companies, and the White House budget for fiscal year 2013
provides for enhanced enforcement.71

In addition to misclassification, which is illegal, we are seeing at-
tempts to pressure workers by re-writing employment agreements in
the private and public sector. Federal and local governments are seek-
ing to pare payouts with municipal workers, auto-workers, and even
employees of companies like American International Group (“AlIG”),
which were bailed out by the government.72 Rewriting agreements of
“sitting workers” is becoming more common, but equally widespread
is the alteration of hiring practices and pay structures for workers who
have one foot in the door. Even in high skilled industries, we see firms
reducing the traditional pay scale. Law firms have been especially ag-
gressive about reducing the salaries and benefits of new associates.73

C. International Problems in Workers’ Rights

The United States is hardly alone in this maelstrom. Europe is also
experiencing an increase in “specific flexible employment contractual
arrangements that deviate from standard employment contracts.”74
Even so, the European Union (“EU”) regulatory structure has been
more aggressive than its American counterpart in curbing the excesses
by insisting that contingent workers be treated to the same benefits as
their “core labor” counterparts.7s

71. See llyse Schuman, White House 2013 Budget Proposal Would Boost Funding for Many
Employment-Related Programs, Agencies, WASHINGTON D.C. EMPLOYMENT LAW UPDATE (Feb. 14,
2012), http://www.dcemploymentlawupdate.com/2012/02/articles/agency-rulemaking/white-
house-2013-budget-proposal-would-boost-funding-for-many-employmentrelated-programs-
agencies.
Although the overall funding level suggested for the Department of Labor
(DOL) is less than that provided to the agency in 2012, a number of DOL de-
partments would receive greater amounts for 2013 in order to bolster en-
forcement of worker misclassification laws and whistle blowing programs,
among other initiatives. According to the DOL proposed budget for fiscal
year 2013, the agency would receive $12 billion in discretionary funding, a
slight decrease from last year’s funding level.

Id. (referencing U.S. DEP'T OF LABOR, BUDGET IN BRIEF, FISCAL YEAR 2013 at 1 (2012),

http://www.dol.gov/dol/budget/2013/PDF/FY2013BIB.pdf).

72. Mary Williams Walsh & Jonathan Glater, Contracts Now Seen as Being Rewriteable, N.Y.
TIMES (Mar. 31, 2009),
http://www.nytimes.com/2009/03/31/business/economy/31contracts.html.

73. Dan Slater, At Law Firms, Reconsidering the Model for Associates’ Pay, N.Y. TIMES (Apr. 1,
2010), http://dealbook.nytimes.com/2010/04/01/at-law-firms-reconsidering-the-model-for-
associates-pay.

74. Andrea Broughton et. al, Flexible Forms of Work: ‘Very Atypical’ Contractual Arrange-
ments, EUROPEAN WORKING CONDITIONS OBSERVATORY (May 3, 2010),

75. Id.
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According to a 2010 Eurofund study, “progressively...the em-
ployment rights of workers on non-standard forms of contract have
come closer to those of standard workers” with EU regulations and
their transposition into national norms in each EU Member State al-
lowing “for the recognition and development of these rights.”76

[W]orkers in non-standard employment who feel that their em-
ployment rights are being breached usually have access to the same
mechanisms for redress as workers in standard forms of employ-
ment—that is, employment tribunals and labour courts. In many
countries, a dedicated phone helpline has been set up to enable
workers to lodge complaints about breaches of employment
rights.77

There are areas in which contingent workers have fewer rights
than standard workers in the EU. For example, in Ireland and the Unit-
ed Kingdom, the right to contest firing is available only to workers who
have worked for an employer a year or longer.78 Apparently, this has
led employers in those countries to contract with workers for less than
a year in order to avoid having to honor such claims.

In the United Kingdom, the law makes a distinction between ‘em-
ployees’ and ‘workers,” with the former possessing greater employ-
ment rights.79 However, they are still covered by minimum wage laws,
as well as working time and health and safety legislation.

Collective bargaining is another area where non-standard workers
in Europe have fewer rights, as they are often not represented by “so-
cial partner organizations” (a term that denotes representatives of
management and labor).80 The transient nature of much non-standard
work makes organizing a challenge. That said, some European trade
unions do represent non-standard workers. In Denmark, for example, a
trade union representing freelancers gives legal guidance to freelance
members regarding terms and conditions of employment.g1

The situation is less encouraging in other parts of the world. Dur-
ing the recession, the number of contract workers also rose in Singa-
pore. Their salaries are generally lower, they lack medical coverage
and sick leave, and tend to be the first to be let go in an economic

76. Id.
77. 1d
78. Id
79. Id.
80. Id.
81. Id.
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downturn.82 Singapore’s contract jobs are no longer solely the prov-
ince of low wage workers, but are widespread in industries like IT and
manufacturing, though these workers typically work on renewable
contracts, unlike their low-skill counterparts.

Africa also experienced a rise in the numbers of contract workers
during the recession (they make up forty-five percent of the entire
working population of Nigeria, for example).83 Contract workers rarely
receive the same pay or benefits as their permanent counterparts and
are generally not entitled to union membership. Because they are less
costly to African firms and multinationals, contract workers are rapidly
replacing permanent staff.

The most vulnerable workers on any continent come from the
ranks of migrant labor. The global economic downturn has affected the
rights of migrant workers in Southeast Asia, for example, as we learn
from a recent Amnesty International report, “Disposable Labor: Rights
of Migrant Workers in South Korea.”s84 It focuses on the visa system in
Korea, which is particularly unfavorable to migrant workers who are
subject to periodic crackdowns because they are, almost by definition,
illegal workers. Some of the abuses are notorious: more than a hun-
dred migrant shipbuilders were locked in a cage for three months by
their employers to prevent them from complaining to the authorities
about unpaid wages.85

CONCLUSION: IS THERE HOPE?

Though the recession has been punishing on many fronts, some
sectors have fared better than others where workers’ rights are con-
cerned, usually because they have proven to be more hospitable to
union victories. Health care labor unions, for example, have been ex-
panding quickly and winning hundreds of elections, although these
victories have not been without their costs:

82. Mavis Toh, Contract workers are the first to go, AsiA ONE (Jan. 6, 2009),
http://www.asiaone.com/Business/Office/Learn/Job%2BHunting/Story/A1Story20090105-
112425.html.

83. Avodamola Owoseye and Chima Onwe, Recession: Temporary Employment is the New
Toast for Employers, NBF Topics (Mar. 3,2010),
www.nigerianbestforum.com/generaltopics/?p=37710.

84. Disposable Labour: Rights of Migrant Workers in South Korea, AMNESTY INTERNATIONAL
(Oct. 2009), http://amnesty.org/en/library/asset/ASA25/001/2009/en/8bc729f6-39d7-4ce9-
aeab-86eeal73451c/asa250012009en.pdf.

85. Mike Glendinning, Migrant Workers and the Recession, AMNESTY G48 (Aug. 19, 2010),
http://aikg48.wordpress.com/2010/08/19/migrant-workers-and-the-recession-1/.
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Department of Labor data show that the California Nurses Associa-
tion (CNA) increased its spending from $15 million in 2000 to $61
million in 2009[.] ... Altogether, health care unions in 2010 held 264
elections and won 71% of them][.] ... That pace slowed in 2011, as
health care unions only held 85 elections across the first half of the
year, but they also won 75% of them, according to a report from IRI
Consultants and the American Hospital Association.g86

Moreover, they have introduced a wave of strikes in hospitals
across the country. In September 2011, nearly 23,000 nurses in Cali-
fornia went on strike. In early 2012, thousands of Kaiser Permanente
nurses from 80 Southland hospitals went on a one-day strike to protest
cuts in their own healthcare coverage and retirement benefits.87 This
was the fourth such strike for Kaiser employees since they started bar-
gaining in 2010.88

In Nevada, one of the most heavily unionized and high wage
states, the recession has seen the Culinary Union lose about ten per-
cent of its members to layoffs and hour reductions.g9 Even so, this par-
ticular union has been able to exert a considerable amount of clout. In
2007, it made a deal with Las Vegas casino companies to contribute to
a fund that would help its workers buy homes, something that falling
home prices, made somewhat easier.90 By 2010, nearly 200 families
had made use of the program to help them buy homes.o1

These are but a few of the encouraging signs that, downturn or no,
it is possible to improve the lot of American workers. They have been
amplified by organizations from the United Nations to faith-affiliated
groups that have made it a priority to develop international move-
ments focused on the rights of workers, the passage of child labor laws,
the monitoring of supply chains for compliance with fair labor stand-
ards, and shareholder resolutions that draw attention to corporate
responsibility for the behavior of their subsidiaries and suppliers.o2

86. Cassandra Blohowiak, The ripple effects of a large-scale walkout, THE DAILY BRIEFING (Sep.
22, 2011), http://www.advisory.com/Daily-Briefing/2011/09/22 /ripple-effects-of-a-nurse-
walkout.

87. Kaiser Nurses Strike Over Cuts To Health Care, Retirement Benefits, CBS L0S ANGELES, (Jan.
31, 2012), http://losangeles.cbslocal.com/2012/01/31/kaiser-nurses-strike-over-cuts-to-health-
care-retirement-benefits.
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89. Michael Mishak, Union Helping Open Doors to Homeownership in Las Vegas, LAS VEGAS SUN
(Feb. 1, 2010), http://www.lasvegassun.com/news/2010/feb/01/union-helping-open-doors-
homeownership.
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92. See, eg., INTERFAITH CENTER FOR CORPORATE SOCIAL RESPONSIBILITY, http://www.iccr.org
(last visited Mar. 12, 2013).
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Raising these concerns to public awareness spurs consumer under-
standing of the origins of the goods they are purchasing.

Nonetheless, the long arm of the Great Recession has had very se-
rious consequences for organized labor and hence, for workers’ rights.
[t is very difficult to sustain those hard won protections when millions
are out of work within national borders, and even more so when work
can easily flow overseas to countries where labor is even weaker.
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