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IN THE SUPREME COURT OF THE STATE OF IDAHO

PATRICIA MCKAY,
Supreme Court Case No. 42434

Plaintiff-Appellant,
VS.

THOMAS G. WALKER and COSHO
HUMPHREY, LLP, a limited liability
partnership,

Defendants-Respondents.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE JASON D. SCOTT

ALLEN B. ELLIS YVONNE A. DUNBAR
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
BOISE, IDAHO BOISE, IDAHO
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Date: 9/23/2014
Time: 12:11 PM
Page 1 of 8

Fourth Judicial District Court - Ada County User: CCTHIEBJ
ROA Report

Case: CV-0C-2009-22659 Current Judge: Jason D. Scott

Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

Date Code User Judge
11/25/2009 NCOC MCBIEHKJ New Case Filed - Other Claims Ronald J. Wilper
COMP MCBIEHKJ Complaint Filed Ronald J. Wilper
SMFI MCBIEHKJ Summons Filed Ronald J. Wilper
12/28/2009 ACKN MCBIEHKJ Acknowledgment Of Service 12/23/09 Ronald J. Wilper
1/29/2010 ANSW CCBOURPT Answer to Complaint and Demand for Jury Trial Ronald J. Wilper
(Yvonne A Dunbar for Thomas G Walker and
Cosho Humphrey LLP)
2/2/2010 MISC CCNELSRF Note of Issue Ronald J. Wilper
2/5/2010 NOTS CCCHILER Notice Of Service Ronald J. Wilper
RRTS CCMASTLW Response To Request For Trial Setting Ronald J. Wilper
2/10/2010 NOTC DCJOHNSI Notice of Status Conf Ronald J. Wilper
HRSC DCJOHNSI Esﬂa)lring Scheduled (Status 03/09/2010 04:30 Ronald J. Wilper
2/18/2010 NOTC CCTOWNRD  Notice of Association of Counsel (Dinius for Ronald J. Wilper
Plaintiff)
NOTS CCTOWNRD  Notice Of Service Ronald J. Wilper
3/9/2010 HRHD DCJOHNSI Hearing result for Status held on 03/09/2010 Ronald J. Wilper
04:30 PM: Hearing Held
3/17/2010 NOTS CCLATICJ Notice Of Service Ronald J. Wilper
3/18/2010 NOTS CCMCLILI Notice Of Service Ronald J. Wilper
3/26/2010 STIP CCMCLILI Stipulation for Scheduling & Planning Ronaid J. Wilper
4/2/2010 HRSC DCABBOSM Hearing Scheduled (Jury Trial 04/06/2011 09:00 Ronald J. Wilper
AM) 5 days
HRSC DCABBOSM Hearing Scheduled (Civil Pretrial Conference Ronald J. Wilper
03/29/2011 03:00 PM)
ORDR DCABBOSM Order Setting Proceedings and Trial Ronald J. Wilper
4/6/2010 MODQ CCSULLJA Motion To Disqualify an Alternate Judge Ronald J. Wilper
4/7/2010 ORDR DCJOHNSI Order to Disqualify-Hurlbutt Ronald J. Wilper
5/17/2010 NOTS MCBIEHKJ Notice Of Service Ronald J. Wilper
7/29/2010 NOTS CCSIMMSM Notice Of Service Ronald J. Wilper
8/9/2010 NODT CCSWEECE Notice Of Deposition Duces Tecum Of Thomas G Ronald J. Wilper
Walker
8/10/2010 NODT CCSWEECE Amended Notice Of Taking Deposition Duces Ronald J. Wilper
Tecum Of Thomas G Walker
10/26/2010 NOSV CCBOYIDR Notice Of Service Ronald J. Wilper
11/30/2010 STIP CCMASTLW Stipulation to Amend Order Setting Proceedings Ronald J. Wilper
and Trial
12/1/2010 ORDR DCJOHNSI Order Amending Order Setting Trial and Ronald J. Wilper
Proceedings
12/7/2010 PLWI CCDWONCP  Plaintiff's Expert Witness Disclosure Ronald J. Wilper
12/21/2010 MOSJ CCHOLMEE Motion For Summary Judgment Ronald J. Wilper
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Date: 9/23/2014 Fourth Judicial District Court - Ada County User: CCTHIEBJ
Time: 12:11 PM ROA Report
Page 2 of 8 Case: CV-0OC-2009-22659 Current Judge: Jason D. Scott

Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

Date Code User Judge
12/21/2010 NOHG CCHOLMEE Notice Of Hearing Re Motion for Summary Ronald J. Wilper
Judgment 2.3.11@3PM
HRSC CCHOLMEE Hearing Scheduled (Motion for Summary Ronald J. Wilper
Judgment 02/03/2011 03:00 PM)
1/6/2011 AFFD CCGARDAL Affidavit of Stanley Welsh in Support of Motion for Ronald J. Wilper
Summary Judgment
AFFD CCGARDAL Affidavit of Thomas Walker in Support of Motion Ronald J. Wilper
for Summary Judgment
AFCO CCGARDAL Affidavit Of Counsel in Support of Motion for Ronald J. Wilper
Summary Judgment
MEMO CCGARDAL Memorandum in Support of Motion for Summary Ronald J. Wilper
Judgment
1/13/2011 NODT CCSWEECE Second Amended Notice Of Deposition Duces Ronald J. Wilper
Tecum Of Thomas G Walker
1/20/2011 MEMO CCNELSRF Memorandum In Opposition to Motion for Ronald J. Wilper
Summary Judgment
AFFD CCNELSRF Affidavit of Bryan D. Smith Ronald J. Wilper
AFFD CCNELSRF Second Affidavit of Allen B. Ellis Ronald J. Wilper
1/24/2011 AFFD CCSWEECE  Affidavit Of Patricia McKay Ronald J. Wilper
1/28/2011 REPL MCBIEHKJ Reply in Support of Motion for Summary Ronald J. Wilper
Judgment
MOTN MCBIEHKJ Motion to Strike Ronald J. Wilper
MEMO MCBIEHKJ Memorandum in Support of Motion to Strike Ronald J. Wilper
MOTN MCBIEHKJ Motion to Shorten Time Ronald J. Wilper
2/3/2011 DCHH DCJOHNSI Hearing result for Motion for Summary Judgment Ronald J. Wilper
held on 02/03/2011 03:00 PM: District Court
Hearing Held

Court Reporter: cromwell
Number of Transcript Pages for this hearing
estimated:50

2/18/2011 NOTD CCWRIGRM (5) Notice Of Taking Deposition Ronald J. Wilper
212212011 ORDR DCJOHNSI Order Denying Motion for Summary Judgment Ronald J. Wilper
2/23/2011 MOTN CCMASTLW Motion for Continuance Ronald J. Wilper
AFFD CCMASTLW 3rd Affidavit of Allen Ellis Ronald J. Wilper
MEMO CCMASTLW Memorandum in Support Ronald J. Wilper
2/24/2011 NOTH CCWRIGRM Notice Of Hearing (03/16/11 @ 3:00pm) Ronald J. Wilper
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Ronald J. Wilper
03/16/2011 03:00 PM) Plaintiffs Motion to
Continue
3/16/2011 DCHH DCJOHNSI Hearing result for Hearing Scheduled held on Ronald J. Wilper

03/16/2011 03:00 PM: District Court Hearing Hels

Court Reporter: cromwell

Number of Transcript Pages for this hearing

estimated: Plaintiffs Motion to Continue-50 000003



Date: 9/23/2014 i Fourth Judicial District Court - Ada County User: CCTHIEBJ

Time: 12:11 PM | ROA Report
Page 3 of 8 Case: CV-0C-2009-22659 Current Judge: Jason D. Scott
Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

Date Code User Judge
3/16/2011 HRSC DCJOHNSI Hearing Scheduled (Jury Trial 11/30/2011 09:00 Ronald J. Wilper
AM)
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Ronald J. Wilper
11/22/2011 03:30 PM)
HRSC DCJOHNSI Hearing Scheduled (Jury Trial 04/18/2012 09:00 Ronald J. Wilper
AM)
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Ronald J. Wilper
04/10/2012 03:30 PM)
8/12/2011 NOTD CCMASTLW 3rd Amended Notice Of Taking Deposition Ronald J. Wilper
8/25/2011 AMEN CCWRIGRM Fourth Amended Notice of Deposition Ronald J. Wilper
8/26/2011 STIP CCNELSRF Stipulation to Amend Order Setting Proceedings Ronald J. Wilper
and Trial
8/29/2011 HRVC DCJOHNSI Hearing result for Jury Trial scheduled on Ronald J. Wilper

11/30/2011 09:00 AM: Hearing Vacated if not
able to go to trial in nov, will reset to april 2012 as

#1 set
HRVC DCJOHNSI Hearing result for Pretrial Conference scheduled Ronald J. Wilper
on 11/22/2011 03:30 PM: Hearing Vacated
ORDR DCJOHNSI Order Resetting Trial Ronaid J. Wilper
8/31/2011 AMEN CCWRIGRM First Amended Notice of Deposition Ronald J. Wilper
9/14/2011 NOTC CCWRIGRM Notice Vacating First Deposition of Patricia Ronald J. Wilper
McKay
1/20/2012 MOTN CCMASTLW Motion to Extend Expert Witness Disclosure Ronald J. Wilper
Deadline
AFFD CCMASTLW 2nd Affidavit of Patricia McKay Ronald J. Wilper
AFFD CCMASTLW 2nd Affidavit of Allen Ellis Ronald J. Wilper
MEMO CCMASTLW Memorandum in Support of Motion for Trial Ronald J. Wilper
Continuance
NOHG CCMASTLW Notice Of Hearing Ronald J. Wilper
HRSC CCMASTLW Hearing Scheduled (Hearing Scheduled Ronald J. Wilper

02/06/2012 11:00 AM) Mo/Cont Trial, Mo/Extend
Expert Witness Disclosure

MISC CCWRIGRM Defendants Supplemental Expert Witness Ronald J. Wilper
Disclosure
1/23/2012 MOTN CCSULLJA Motion for Continuance Ronald J. Wilper
1/31/2012 AFFD CCKHAMSA Affidavit Of Yvonne A. Dunbar Ronald J. Wilper
OBJC CCKHAMSA Defendant's Objection To Plaintiff's Motion To Ronald J. Wilper
Extend Expert Witness Disclosure Deadline
OBJC CCKHAMSA Defendant's Objection To Plaintiff's Motion For Ronald J. Wilper
Trial Continuance
2/3/2012 RPLY CCKINGAJ Reply Brief in Support of Motion for Trial Ronald J. Wilper
Continuance
AFFD CCKINGAJ Fourth Affidavit of Allen B. Ellis Ronald J. Wilper
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Date: 9/23/2014 Fourth Judicial District Court - Ada County User: CCTHIEBJ
Time: 1211 PM ROA Report
Page 4 of 8 Case: CV-0OC-2009-22659 Current Judge: Jason D. Scott

Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

Date Code User Judge

2/6/2012 DCHH DCJOHNSI Hearing result for Hearing Scheduled scheduled Ronald J. Wilper
on 02/06/2012 11:00 AM: District Court Hearing
Held

Court Reporter: Martorelli

Number of Transcript Pages for this hearing
estimated: Mo/Cont Trial, Mo/Extend Expert
Witness Disclosure-50

2/9/2012 ORDR DCJOHNSI Order to Bifurcate Ronald J. Wilper
2/22/2012 STIP CCKHAMSA Stipulation To Vacate Trial Ronald J. Wilper
2/27/2012 ORDR DCJOHNSI Order to Vacate Trial Ronald J. Wilper

HRVC DCJOHNSI Hearing result for Jury Trial scheduled on Ronald J. Wilper

04/18/2012 09:00 AM: Hearing Vacated #1 set
(if not done in November 2011)

HRVC DCJOHNSI Hearing result for Pretrial Conference scheduled Ronald J. Wilper
on 04/10/2012 03:30 PM: Hearing Vacated
9/27/2012 ORDR DCJOHNSI Order for Status Report Ronald J. Wilper
10/2/2012 NOTC CCTHIEKJ Note of Issue Ronald J. Wilper
10/5/2012 NOTC DCJOHNSI Notice of Status Conf Ronaid J. Wilper
HRSC DCJOHNSI I;&a;ring Scheduled (Status 10/30/2012 03:45 Ronald J. Wilper
NOTD CCRANDJD Notice Of Taking Deposition Ronald J. Wilper
10/9/2012 RSPN CCHEATJL Response To Plaintiff's Note Of Issue Ronald J. Wilper
10/24/2012 NOTC DCJOHNSI Notice Resetting Status Conf. Ronald J. Wilper
CONT DCJOHNSI Continued (Status 11/13/2012 04:00 PM) Ronald J. Wilper
11/8/2012 AMEN CCKINGAJ First Amended Notice of Deposition Duces Ronald J. Wilper
Tecum of Bryan Smith
11/13/2012 HRVC DCJOHNSI Hearing result for Status scheduled on Ronald J. Wilper
11/13/2012 04:00 PM: Hearing Vacated
11/14/2012 NOTC DCJOHNSI Notice Resetting Status Conf. Ronald J. Wilper
HRSC DCJOHNSI E&a;ring Scheduled (Status 12/05/2012 04:15 Ronald J. Wiiper
11/21/2012 MOTN CCDEREDL Motion for a Protective Order Ronald J. Wilper
AFFD CCDEREDL Affidavit of Allen B Eliis Ronald J. Wilper
MEMO CCDEREDL Memorandum of Law in Support of Motion fora  Ronald J. Wilper
Protective Order
NOHG CCDEREDL Notice Of Hearing (12-5-12 @ 4.15PM) Ronald J. Wilper
11/28/2012 OPPO CCSULLJA Opposition to Plaintiff's Motion for Protective Ronald J. Wilper
Order
12/5/2012 DCHH DCJOHNSI Hearing result for Status scheduled on Ronald J. Wilper

12/05/2012 04:15 PM: District Court Hearing Hel
Court Reporter: cromwell

Number of Transcript Pages for this hearing
estimated:50
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Date: 9/23/2014 Fourth Judicial District Court - Ada County User: CCTHIEBJ
Time: 12:11 PM ROA Report
Page 5 of 8 Case: CV-0C-2009-22659 Current Judge: Jason D. Scott

Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

Date Code User Judge
12/27/2012 AMEN CCRANDJD Second Amended Notice of Deposition Duces Ronald J. Wilper
Tecum of Bryan Smith
1/18/2013 ORDR DCJOHNSI Order for Protective Order Ronald J. Wilper
NOTC DCJOHNSI Notice of Status Conf Ronald J. Wilper
HRSC DCJOHNSI Hearing Scheduled (Status 02/26/2013 03:45 Ronald J. Wilper
PM)
2/21/2013 MOTN CCTHIEKJ Defendants' Motion to Reconsider Court's Order Ronald J. Wilper
Denying Defendants' Motion for Summary
Judgment
AFSM CCTHIEKJ Affidavit of Robert A. Anderson In Support Of Ronald J. Wilper

Defendants' Motion to Reconsider

MEMO CCTHIEKJ Memorandum in Support of Defendants' Motion to Ronald J. Wilper
Reconsider Court's Order Denying Defendants'
Motion for Summary Judgment

NOHG CCTHIEKJ Notice Of Hearing Re: Motion to Reconsider Ronald J. Wilper
Court's Order Denying Defendants' Motion for
Summary Judgment

HRSC CCTHIEKJ Hearing Scheduled (Motion 03/13/2013 03:00  Ronald J. Wilper
PM) Motion to Reconsider Court's Order Denying
Defendants' Motion for Summary Judgment

2/27/2013 HRHD DCJOHNSI Hearing result for Status scheduled on Ronald J. Wilper
02/26/2013 03:45 PM: Hearing Held in
chambers
HRSC DCABBOSM Hearing Scheduled (Jury Trial 01/22/2014 09:00 Ronald J. Wilper
AM) 10 days
HRSC DCABBOSM Hearing Scheduled (Civil Pretrial Conference Ronald J. Wilper
01/14/2014 03:30 PM)
ORDR DCABBOSM Order Setting Proceedings and Trial Ronald J. Wilper
3/7/2013 MOTN CCDEREDL Motion to Vacate Hearing Ronald J. Wilper
MEMO CCDEREDL Memorandum in Opposition to Motion for Ronald J. Wilper
Reconsideration
AFFD CCDEREDL Fifth Affidavit of Allen B Ellis Ronald J. Wilper
NOHG CCDEREDL Notice Of Hearing (3-13-13 @ 3PM) Ronald J. Wilper
3/12/2013 HRVC DCJOHNSI Hearing result for Motion scheduled on Ronald J. Wilper

03/13/2013 03:00 PM: Hearing Vacated Motion
to Reconsider Court's Order Denying Defendants'
Motion for Summary Judgment

3/13/2013 STIP CCOSBODK Stipulation To Reset And Vacate Hearing Dates  Ronald J. Wilper

3/20/2013 NOTC CCNELSRF Notice of Change of Address (Ellis for Plaintiff) Ronald J. Wilper

3/22/2013 HRSC DCJOHNSI Hearing Scheduled (Motion 04/03/2013 04:00  Ronald J. Wilper
PM) to Reconsider

3/27/2013 MEMO MCBIEHKJ Memorandum in Support of Motion to Reconsider Ronald J. Wilper

Order Denying Motion for Summary Judgment
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Date: 9/23/2014 : Fourth Judicial District Court - Ada County

Time: 12:11 PM ROA Report
Page 6 of 8 Case: CV-0C-2009-22659 Current Judge: Jason D. Scott

Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

User: CCTHIEBJ

Date Code User Judge
4/3/2013 DCHH DCJOHNSI Hearing result for Motion scheduled on Ronald J. Wilper
04/03/2013 04:00 PM: District Court Hearing Hels
Court Reporter: cromwell
Number of Transcript Pages for this hearing
estimated: to Reconsider-50
4/25/2013 MEMO DCJOHNSI Memorandum Decision and Order Denying Ronaid J. Wilper
Motion to Reconsider
517/2013 MOCT CCOSBODK Motion To Continue Ronald J. Wilper
MEMO CCOSBODK Memorandum In Support Of Motion Ronald J. Wilper
AFFD CCOSBODK Affidavit Of Allen B Ellis Ronald J. Wilper
NOHG CCOSBODK Notice Of Hearing Re Motion To Continue Ronald J. Wilper
Hearing (6.12.13 @ 3pm)
HRSC CCOSBODK Hearing Scheduled (Motion 06/12/2013 03:00 Ronald J. Wilper
PM) Motion To Continue
6/5/2013 OBJT CCMARTJD Objection to Piaintiffs Motion to Continue Trial Ronald J. Wiiper
6/12/2013 DCHH TCHOCA Hearing result for Motion scheduled on Ronald J. Wilper
06/12/2013 03:00 PM: District Court Hearing Hels
Court Reporter: Nicole Julson
Number of Transcript Pages for this hearing
estimated: Motion To Continue/ less than 50
HRVC TCHOCA Hearing result for Civil Pretrial Conference Ronald J. Wilper
scheduled on 01/14/2014 03:30 PM: Hearing
Vacated
HRVC TCHOCA Hearing result for Jury Trial scheduled on Ronald J. Wilper
01/22/2014 09:00 AM: Hearing Vacated 10 days
6/17/2013 ORDR DCJOHNSI Order Continuing Trial Ronald J. Wilper
6/19/2013 MISC DCJOHNSI Amended Order to Continue Trial Ronald J. Wilper
7/9/2013 HRSC DCABBOSM Hearing Scheduled (Jury Trial 09/03/2014 09:00 Ronald J. Wilper
AM) 10 days
HRSC DCABBOSM Hearing Scheduled (Civil Pretrial Conference Ronaid J. Wilper
08/26/2014 03:30 PM)
ORDR DCABBOSM Amended Order Setting Proceedings and Trial Ronald J. Wilper
7/31/2013 MOTN CCKINGAJ Motion for Disqualification Without Cause ( Ellis/ Ronald J. Wilper
Patricia)
3/19/2014 CCCHILER Notice of Reassignment Jason D. Scott
5/22/2014 MOTN CCSCOTDL Defendants Second Motion to Reconsider Court's Jason D. Scott
Order Denying Defendants Motion for Summary
Judgment
MEMO CCSCOTDL Memorandum in Support of Defendants Second Jason D. Scott
Motion to Reconsider Court's Order Denying
Defendants Motion for Summary Judgment
AFFD CCSCOTDL Affidavit of Thomas Walker in Support of Jason D. Scott
Defendants Second Motion to Reconsider
6/5/2014 NOHG CCMURPST Notice Of Hearing (06/26/2014 3:30 pm) Jason D. Scott
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Date: 9/23/2014

Time: 12:11 PM
Page 7 of 8

Fourth Judicial District Court - Ada County

ROA Report

Case: CV-0OC-2009-22659 Current Judge: Jason D. Scott
Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

User: CCTHIEBJ

Date Code User Judge
6/5/2014 HRSC CCMURPST Hearing Scheduled (Motion 06/26/2014 03:30  Jason D. Scott
AM) Second Motion to Reconsider
6/20/2014 MEMO CCHOLMEE Memorandum in Opposition to Motion to Jason D. Scott
Reconsider Denial of Motion for Summary
Judgment
6/24/2014 REPL CCTHIEKJ Reply in Support of Defendants' Second Motion to Jason D. Scott
Reconsider Court's Order Denying Defendants'
Motion for Summary Judgment
6/26/2014 DCHH CCSTOKSN Hearing resuit for Motion scheduled on Jason D. Scott
06/26/2014 03:30 PM: District Court Hearing Helt
Court Reporter: Cromwell
Number of Transcript Pages for this hearing
estimated: (<50) Second Motion to Reconsider
7/10/2014 BREF CCMURPST Supplemental Brief in Opposition for Jason D. Scott
Reconsideration
MISC CCBOYIDR Defendant's Supplemental Brief Jason D. Scott
7/23/2014 NOTC CCSCOTDL Notice of Deposition Duces Tecum of Patricia Jason D. Scott
McKay
7/30/2014 DEOP DCABBOSM Memorandum Decision and Order Granting Jason D. Scott
Defendants' Second Motion to Reconsider
JDMT DCABBOSM Judgment Jason D. Scott
CDIs DCABBOSM Civil Disposition entered for: Cosho Humphrey,  Jason D. Scott
LLP, Defendant; Walker, Thomas G, Defendant;
McKay, Patricia, Plaintiff. Filing date: 7/30/2014
CDIs CCSTOKSN Civil Disposition entered for: Cosho Humphrey,  Jason D. Scott
LLP, Defendant, Walker, Thomas G, Defendant;
McKay, Patricia, Plaintiff. Filing date: 7/30/2014
STAT CCSTOKSN STATUS CHANGED: Closed Jason D. Scott
7/31/2014 HRVC CCSTOKSN Hearing result for Civil Pretrial Conference Jason D. Scott
scheduled on 08/26/2014 03:30 PM: Hearing
Vacated
HRVC CCSTOKSN Hearing result for Jury Trial scheduled on Jason D. Scott
09/03/2014 09:00 AM: Hearing Vacated 10 days
8/13/2014 MOTN CCMCLAPM Defendants Mation for Costs and Fees Jason D. Scott
AFSM CCMCLAPM Affidavit of Counsel In Support Of Defendants Jason D. Scott
Motion for Costs and Fees
MEMO CCMCLAPM Memorandum In Support of Defendants Motion  Jason D. Scott
for Costs and Fees
8/15/2014 APSC CCTHIEBJ Appealed To The Supreme Court Jason D. Scott
NOTA CCTHIEBJ NOTICE OF APPEAL Jason D. Scott
MOTN CCTHIEBJ Plaintiffs Motion to Disallow Defendants' Claim  Jason D. Scott
for Costs and Fees
MISC CCTHIEBJ Declaration of Allen B. Ellis Jason D. Scott
MEMO CCTHIEBJ Memorandum in Support of Plaintiff's Motionto  Jason D. Scott

Disallow Defendants' Claim for Costs and Fees
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Date: 9/23/2014
Time: 12:11 PM
Page 8 of 8

Fourth Judicial District Court - Ada County

ROA Report

Case: CV-0C-2009-22659 Current Judge: Jason D. Scott
Patricia McKay vs. Thomas G Walker, etal.

Patricia McKay vs. Thomas G Walker, Cosho Humphrey, LLP

User: CCTHIEBJ

Date Code User Judge

8/27/2014 NOTH CCGARCOS Notice Of Hearing (9/16/2014 @ 4pm) Jason D. Scott

8/28/2014 HRSC CCSTOKSN Hearing Scheduled (Motion 09/17/2014 03:30  Jason D. Scott
PM)

8/29/2014 RQST CCMARTJD Request for Additional Clerks Record Jason D. Scott
9/2/2014 NOTC CCSTOKSN Amended Notice of Hearing (Costs and Fees) Jason D. Scott
9/17/14 @ 3:30 pm
9/10/2014 NOTH CCGARCOS Second Amended Notice Of Hearing on Jason D. Scott

Defendant's Motion for Costs and Fees
10/06/2014 @ 3pm

CONT CCGARCOS Continued (Motion 10/06/2014 03:00 PM) for  Jason D. Scott
Costs and Fees

AMEN TCLAFFSD Amended Notice of Hearing (10.6.14 at 3:00 PM) Jason D. Scott
Plaintiff's Motion To Disallow Defendants' Claim
for Costs & Fees

9/23/2014 NOTC CCTHIEBJ Notice of Transcript Lodged - Supreme Court Jason D. Scott

Docket No. 42434
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ALLEN B. ELLIS

ELLIS, BROWN & SHEILS, CHARTERED
Attorneys-at-Law

707 North 8th Street

P.O. Box 388

Boise, Idaho 83701-0388

(208) 345-7832 (Telephone)

(208) 345-9564 (Facsimile)

ISB No. 1626

Attorneys for Plaintiff

- v
SRR AR AR

FILED N
AM e PMLL
NOV 2 5 7003

J. DAVID NAVARRO, Clerk

By KATHY J, BIEHL
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Patricia McKay
Plaintiff,
\2

Thomas G. Walker and Cosho Humphrey,
LLP, a limited liability partnership,

Defendants.

N N N N e S N N N N N

cv 0C 0922659

Case No.

COMPLAINT AND DEMAND
FOR JURY TRIAL

Comes now the plaintiff, Patricia McKay, through her attorneys of record, and complains and

alleges against defendants Cosho Humphrey, LLP, and Thomas G. Walker as follows:

Defendant Cosho Humphrey, LLP, is a limited liability partnership duly organized and

existing under the laws of the State of Idaho for the purpose of providing legal services to its clients.

COMPLAINT AND DEMAND FOR JURY TRIAL - 1

ORIGINopdao



II
At all times relevant, Thomas G. Walker was an attorney at law duly licensed by the State
of Idaho and was acting within the course and scope of his employment, agency or partnership with
defendant Cosho Humphrey, LLP.
I
At all times relevant, an attorney/client relationship existed between defendants, on the one
5
hand, and plaintiff, on the other.
I\Y
In 2006, plaintiff retained defendants to represent her in a divorce action, to wit, McKay v.
McKay, Ada County Case No. CV DR 0615200.
v
A major asset in the McKay community estate was certain real property acquired during the
marriage, i.e., the Albrethsen property, which was immediately resold in 2006 to Status Corporation
at a profit of approximately $2,000,000, with a mortgage acquired to secure the balance of the
purchase price ($1,396,800) to be paid in 2008.
VI
In November, 2007, defendant Walker and other agents of defendant Cosho Humphrey
negligently recommended that the plaintiff enter into a Property Settlement Agreement (“PSA”) with
her then-husband Darwin McKay which contemplated that plaintiff would receive a portion of the
proceeds from the 2008 closing of the Status Corporation transaction as follows:
a. Darwin shall pay plaintiff $800,000 in cash within five days of payment by Status
Corporation; '

COMPLAINT AND DEMAND FOR JURY TRIAL -2
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b. If Status Corporation breaches the contract, Darwin may also be able to foreclose a
mortgage on the Albrethsen property;

c. If the transaction with Status Corporation fails to close before March 30, 2008, Darwin
shall pay plaintiff $500,000 as soon as he able to;

d. If Status Corporation breaches the contract and Darwin cannot pay $500,000 by April 30,
2008, he shall list the Albrethsen property for sale and pay plaintiff $500,000 within five days of
closing;

e. If Status Corporation breaches the contract and Darwin is not able to pay Patricia by
September 30, 2008, he shall pay Patricia $800,000 within five days of the receipt of any funds from
the sale of either the Albrethsen property or the Home Farm property.

f. Additionally, Darwin is obligated to pay off the Personal Residence Debt ($621,054)
within thirty days of the closing of the Status Corporation transaction.

As a proximate result of defendants’ negligent recommendation as alleged above, plaintiff
executed the PSA, all to her damage in excess of the jurisdictional minimum of this Court as set
forth more specifically below. The resultant Judgment with the ancillary PSA is attached hereto as
Exhibit 1 and incorporated herein by reference.

viI

As afurther proximate result of defendants’ negligence, in November, 2008, following entry
of the Judgment and Decree of Divorce, Lawyers Title Insurance Company paid Darwin
$1,288,019.10, to the exclusion of plaintiff, on the McKay community’s interest as mortgagee in the
Status Corporation mortgage. Notwithstanding the terms of the PSA, Darwin has refused to pay

plaintiff any portion of those funds as required by that agreement. Plaintiff has instituted further

COMPLAINT AND DEMAND FOR JURY TRIAL - 3
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court proceedings to enforce her rights under the PSA without success. In the event her efforts to
enforce her contract rights result in a money recovery, plaintiff will amend this complaint
accordingly.

VIII

The recommendation of defendants that plaintiff execute the PSA was negligent in the
following respects:

a. There is no legal description of the Albrethsen property in the PSA, an acknowledged
document, rendering the recording of the PSA a futile act insofar as security for plaintiff is concerned
and in violation of Idaho Cod‘e §32-918;

b. Likewise, there is no legal description of the real property (the Albrethsen property) which
is the subject of the mortgage referenced in the PSA, nor an instrument number of the recorded
mortgage, notwithstanding the recitation in the PSA that plaintiff has an interest in the sale proceeds
of the Status Corporation transaction as the source of the payments to her.

c. Notwithstanding defendants’ representations to plaintiff that recordation of the PSA would
create a lien on the community’s interest in real property, the PSA did not have such lien effect
because (1) as referenced in the PSA, Darwin was mortgagee of the Albrethsen property and did not
hold title to it, and (2) the PSA failed to identify the relevant mortgage information, i.e., legal
description of the real property, instrument number of the recorded mortgage, and plaintiff’s interest
in the mortgage.

d. Although the PSA recites that plaintiff had an interest in a portion of the Status
Corporation sales proceeds and references the mortgage, the PSA fails to provide a legal description

of the subject real property, i.e., the Albrethsen property, and an instrument number of the recorded
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mortgage, rendering the recordation of the PSA futile insofar as securing plaintiff’s monetary -
entitlements arising from the PSA.
IX
As a further proximate result of defendants’ alleged negligence in not securing her
entitlement under the PSA by properly drafting the PSA, plaintiff has been damaged as follows: (1)
failure to receive the $800,000 as recited in the PSA; (2) failure of plaintiff’s ex-husband to pay off
her Personal Residence Debt ($621,054) from the proceeds of the Status Corporation mortgage as
required by the PSA, paragraph 2.1; and (3) plaintiff has incurred mitigation costs in the form of
attorney fees in an effort to enforce her rights under the PSA. |
X
Plaintiff has been required to retain the law firm of Ellis, Brown & Sheils, Chartered to
prosecute this action and is entitled to recover sums as and for reasonable attorney’s fees incurred
herein.
Wherefore, plaintiff prays for relief as follows:
1. For compensatory damages in excess of the jurisdictional minimum of this Court’
2. For costs of suit and reasonable attorney fees;

3. For such other and further relief as the Court or Jury deem appropriate.

DATED This 25" day of November, 2009. o %
~
—

Allen B. Ellis
Attorney for plaintiff
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DEMAND FOR JURY TRIAL
Plaintiff hereby demands a trial by jury in accordance with the provisions of Rule 38(b) of

the Idaho Rules of Civil Procedure.

Allen B. Ellis
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Robert A. Anderson — ISB No. 2124 N e~ K]

Yvonne A. Dunbar — ISB No. 7200 AM _
ANDERSON, JULIAN & HULL LLP , JAN 2 9 9610
C. W. Moore Plaza
Q, CI6rK
250 South Fifth Street, Suite 700 31 DAVID NAVERDD,
By R
Post Office Box 7426 DERUTY

Boise, Idaho 83707-7426
Telephone:  (208) 344-5800
Facsimile: (208) 344-5510

Attorneys for Defendants

IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PATRICIA MCKAY,
Plaintiff, Case No. CV OC 0922659

Vs. - ANSWER TO COMPLAINT AND
DEMAND FOR JURY TRIAL

THOMAS G. WALKER and COSHO

HUMPHREY, LLP, a limited liability Fee Category: I(1)(a)

partnership,
Fee: $58.00

Defendants.

COMES NOW, Defendants Thomas G. Walker and Cosho Humphrey, LLP
(hereinafter collectively referred to as ‘fDefendants”), by and through their attorneys of
record, Anderson, Julian & Hull, LLP, answers Plaintiffs’ Complaint at Law and Jury
demand (“Complaint”) as follows:

FIRST DEFENSE

The Complaint fails to state a claim against these Defendants upon which relief

can be granted.

ORIGINAL
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SECOND DEFENSE

1. These Defendants deny each and every allegation of the Complaint not herein
-expressly and specifically admitted.

2. These Defendants admit the allegations contained in Paragraphs I and II of the
Plaintiff’s Complaint.

3. With regard to the allegations contained in Paragraph III of the Plaintiff’s
Complaint, these Defendants only admit that they had an attorney-client relationship with
the Plaintiff from August 17, 2006 through January 29, 2009.

4. With regard to the allegations contained in Paragraph IV of the Plaintiff’s
Complaint, these Defendants only admit that they were retained by Plaintiff on August
17, 2006 to represent her.

5. With regard to the allegations contained in Paragraph V of the Plaintiff’s
Complaint, these Defendants deny that the Albrethsen property was an asset of the
McKay community estate. These Defendants are without sufficient knowledge to admit
or deny the remaining allegations contained in Paragraph V of the Plaintiff’s Complaint
and, therefore, deny the same.

6. With regard to the allegations contained in Paragraph VI of the Plaintiff’s
Complaint, these Defendants only admit that they fully explained to the Plaintiff the
risks>, alternatives, and advantages of entering into the Property Settlement Agreement
with her then-husband Darwin McKay; these Defendants did not “recommend” that the
Plaintiff execute the Property Settlement Agreement. With regard to the allegations
contained in Paragraph VI (a)-(f), these Defendants state that the Property Settlement

Agreement speaks for itself and, therefore, these Defendants deny each and every
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allegation in Paragra;ph VI (a)-(f) which are inconsistent with the express terms and
language of the Property Settlement Agreement. These Defendants deny the remaining
allegations contained in Paragraph VL

A' 7. With regard to the allegations contained in Paraéraph VII of the Plaintiff’s
Complaint, these Defendants specifically deny that the Plaintiff and Darwin McKay had a
“community interest as mortgagee in the Status Corporation mortgage”. These
Defendants deny the remaining allegations contained in Paragraph VII of the Plaintiff’s
Complaint.

8. With regard to the allegations contained in Paragraph VIII of the Plaintiff’s
Complaint, these Defendants admit that the Property Settlement Agreement did not
contain a legal description of the Alberthsen property; however, these Defendants deny
that such was legally required. These Defendant also deny that 1.C. § 32-918 is
applicable in the current action. These Defendants further specifically deny that the
Plain;iff had a legal interest in the Albrethsen property or that she, along with Darwin
McKay, held a community interest in the Albrethsen property. These Defendants deny
the remaining allegations contained in Paragraph VIII, including subparagraphs (a)-(d) of
the Plaintiff’s Complaint.

9. These Defendants deny the allegations contained in Paragraphs IX and X of
the Plaintiff’s Complaint.

THIRD DEFENSE
The Plaintiff has waived, or by her conduct, is estopped from asserting, the causes

of action contained in her Complaint.
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FOURTH DEFENSE

~ The Plaintiff had, and continues to have, the ability and opportunity to mitigate
the damages alleged with respect to the subject matter of this action, and has failed to
mitigate said damages, if any were in fact incurred.

FIFTH DEFENSE

Plaintiff’s alleged losses or injuries, if any, were caused by the intervening acts
and omissions of other third persons, for whom these Defendants bear no responsibility.

SIXTH DEFENSE

Other third persons, not in these Defendants’ control, were guilty of negligent,
careless, reckless, or intentional misconduct at the time of and in connection with the
matters and damages alleged, which misconduct on their part proximately caused and/or
contributed to said events and the Plaintiff’s resultant damages, if any.

SEVENTH DEFENSE

These Defendants are immune from suit under the doctrine of judgmental
immunity.

EIGHTH DEFENSE

A portion or all of the Plaintiffs’ claims are barred by I.C. § 5-219.
NINTH DEFENSE
These Answering Defendants reserve the right to assert any additional affirmative
defenses and matters in avoidance that may be disclosed in the course of additional
inve‘stigation and discovery, including without limitation, comparative negligence, statute
of limitations, waiver/estoppel, superseding/intervening cause, negligence of a third-party

not in these Answering Defendants’ control and setoff.
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DEMAND FOR JURY TRIAL

These Defendants demand a jury trial as to all issues.

WHEREFORE, these Defendants pray that the Plaintiff takes nothing by her
Complaint; that the same be dismissed with prejudice; and that these Defendants be
awarded their costs of suit and attorney’s fees pursuant to Rule 54, Idaho Rules of Civil
Procedure, 1.C. § 12-121 and any other applicable statute or rule; and such other and
further relief as the Court deems just.

DATED this 29™ day of January, 2010.

ANDERSON, JULIAN & HULL LLP

By| MOwed O Duuntoo
Rm A. Anderson
Y e A. Dunbar, Of the Firm
Attorneys for Defendants

3

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 29 day of January, 2010, I served a true and
correct copy of the foregoing by delivering the same to each of the following attorneys of
record, by the method indicated below, addressed as follows:

Allen B. Ellis U.S. Mail, postage prepaid

[ ]
ELLIS, BROWN & SHEILS, [ 1 Hand-Delivered
CHARTERED [ 1 Overnight Mail
707 North 8% Street [ x] Facsimile (208) 345-9564
P.O. Box 388

Boise, Idaho 83701-0388
Telephone: (208) 345-7832

MO B Do

Robert A. Anderson
Yvofine A. Dunbar
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Robert A. Anderson — ISB No. 2124
Yvonne A. Dunbar — ISB No. 7200
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza

250 South Fifth Street, Suite 700

Post Office Box 7426

Boise, Idaho 83707-7426

Telephone:  (208) 344-5800
Facsimile: (208) 344-5510

Attorneys for Defendants

TR ) Y A
T ] i
DEC 21 2010

J. DAVID NAVARRO), Clerk

By J. RANDALL
DEPUTY

IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PATRICIA MCKAY,

Plaintiff,
Vs.
THOMAS G. WALKER and COSHO
HUMPHREY, LLP, a limited liability
partnership,

Defendants.

Case No. CV OC 0922659

DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

COMES NOW the above-named Defendants, by and through their attorney of record,

Anderson Julian & Hull LLP, and move this Court, pursuant to Rule 56 of the Idaho Rules of

Civil Procedure, for entry of summary judgment in favor of said Defendants on the grounds that

there are no genuine issues as to any material fact and that the Defendants are entitled to

judgment as a matter of law as the Plaintiff cannot establish the requisite elements of her legal

malpractice claim.

This Motion is based upon the documents and pleadings on file herein and upon the

Memorandum and Affidavits in support which will be subsequently filed.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - PAGE 1 O R l G l N Azlf



DATED this 2| _day of December, 2010.

ANDERSON, JULIAN & HULL LLP

@%%A

Robert A. Anderson,
Yvonne A. Dunbar, Of the Firm
Attorneys for Defendants

\ CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this =?( day of December, 2010, I served a true and
correct copy of the foregoing DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT by
delivering the same to each of the following attorneys of record, by the method indicated below,
addressed as follows:

Allen B. Ellis ] U.S. Mail, postage prepaid
ELLIS, BROWN & SHEILS, ﬁ Hand-Delivered
CHARTERED [ 1 Overnight Mail

707 North 8" Street [ 1 Facsimile

P.O. Box 388

Boise, Idaho 83701-0388
Telephone: (208) 345-7832
Facsimile: (208) 345-9564

Kevin E. Dinius
Michael J. Hanby II

DINIUS LAW [K]  U.S. Mail, postage prepaid
5680 E. Franklin Rd., Suite 130 [ 1 Hand-Delivered

Nampa, Idaho 83687 [ 1 Overnight Mail
Telephone: (208) 475-0100 [ 1 Facsimile

Facsimile: (208) 475-0101

Attorneys for Plaintiff

At 00l

Robert A. Anderson
Yvonne A. Dunbar
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FILED
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Robert A. Anderson — ISB No. 2124 JAN 0§ 201
Yvonne A. Dunbar — ISB No. 7200

ANDERSON, JULIAN & HULL LLP J. DAVID NAVARRO, Clerk
C. W. Moore Plaza ‘ By Aég‘ﬁsvDEN

250 South Fifth Street, Suite 700 i :

Post Office Box 7426 :

Boise, Idaho 83707-7426
Telephone:  (208) 344-5800
Facsimile: (208) 344-5510
Attorneys for Defendants
IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PATRICIA MCKAY,
Plaintiff, Case No. CV OC 0922659
VS. : AFFIDAVIT OF STANLEY WELSH
IN SUPPORT OF DEFENDANTS’
THOMAS G. WALKER and COSHO MOTION FOR SUMMARY
HUMPHREY, LLP, a limited liability JUDGMENT
partnership,
Defendants.

STATE OF IDAHO )
) ss.
County of Ada )

COMES NOW, Stanley Welsh, and hereby attests under oath as follows:

1. T am a partner of Cosho Humphrey, LLP (“Cosho Humphrey”), with its principal
place of business in Boise, Idaho and attest to the following matters based upon my own personal
knowledge.

2. T met with the Plaintiff in November 2006 to discuss the Plaintiff’s divorce action

which she previously filed against Darwin McKay. According to the Plaintiff, she was interested

in Cosho Humphrey replacing her attorney as counsel of record in the divorce aﬁoﬁ ‘ G ‘ N A L

AFFIDAVIT OF STANLEY WELSH IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT -PAGE 1 000023



3. I filed a Stipulation for Substitution of Counsel on November 28, 2006 wherein
Cosho Humphrey became the Plaintiff’s counsel for record in her divorce action.

4. During the course of Cosho Humphrey’s representation of the Plaintiff, I had regular
- contact with the Plaintiff via email, telephone, and office conferences. The Plaintiff was kept
fully apprised of what transpired in her divorce proceeding against Mr. McKay. The Plaintiff
also received prompt responses to any emails and telephone calls which we received.

5. During our representation of the; Plaintiff, we propounded several sets of discovery
~upon Mr. McKay seeking information regarding, inter alia, his finances, property ownership,
| businesses, and real estate transactions. As a part of this discovery, we sought information
regarding all real property purchased and sold by Mr. McKay during his marriage to the Plaintiff.
We also requested all documents related to such purchases and sales. Due to Mr. McKay’s
-- failure to provide complete discovery responses, we filed at least three motions to compel.

6. On October 9, 2607, we filed a motion for partial summary judgment against Mr.
McKay on behalf of the Plaintiff. In this motion, we sought a ruling invalidating the Prenuptial
Agreement between the Plaintiff and Mr. McKay. We supported this moﬁon with, inter alia, a
.- memorandum and an executed affidavit of Patricia McKay. The motion was set for hearing on
- December 12, 2007.

7. After the motion for partial summary judgment was filed, I contacted Mr. McKay’s
counsel to ascertain whether Mr. McKay was willing to mediate the action. The Plaintiff and
- Mr. McKay ultimately agreed to mediation and such mediation was scheduled for Saturday,
October 20, 2007 at 9:30 a.m.

8. Defendant Tom Walker and I attended the entire mediation as did the Plaintiff. The

Plaintiff was actively involved in the mediation and settlement negotiations.

|
PN
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9.‘ Throughout the mediation, Mr. Walker and I were available to the Plaintiff to discuss
all aspects of the mediation. In fact, we had comprehensive disc;ﬁssions thrpughout the
.negotiation process with regard to the settlement proposals and we discussed the pros a-nd cons
of séttling versus going to trial.
10. Towards the end of the mediation, there was some downtime when Judge McKee was
meeting with Mr. McKay and his counsel. While Judge McKee met with Mr McKay, there
__were times when Mr. Walker and/or I temporarily stepped out of the conference roc.)m aﬁd went
o :our respective offices. However, this did not occur until after we had fully discussed a
pafticula; round of settlement negotiations with the Plaintiff and fully addressed the concerns
and/or questions she presented. Before leaving the conference room, Mr. Walker and I informed
' thq Plaintiff that she could and should walk the few feet to our offices if she thdﬁght of any
g additional questions or concerns. Although, Mr. Walker and I temporarily stepped out of the
conference room, wé were present in the conference room each time Judge McKee returned to
discuss the pending settlement negotiations.
| 11. At the mediation, neither Mr. Walker nor I pressured the Plaintiff to settle her divorce
g acﬁon. Instead, we fully discussed the pros and cons of settling versus going to trial and the pros
and cons of accepting the settlement terms set forth in the handwritten settlement agreement
which was drafted by Judge McKee (“Handwritten Agreement”). We also informed the Plaintiff
tha;t settling the case was optional, not mandatory and, if she did not agrec;, wifh ény proposed
¥ se&lement, she was not obligated to accept the same. We further stated that we could end the
‘mediation at any time if she was uncomfortable with the negotiations. Finally, we told the
Plaintiff, if settlement was not reached, we would aggressively pursue the outstanding motion for
summary judgment and would aggressively and competently try her case. B

AFFIDAVIT OF STANLEY WELSH IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY
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12. During the mediation, Judge McKee explained to the Plaintifﬁ Mr Walker, and me
: that Mr. McKay was unwilling to provide any collateral or security for the payments required in
- the Handwritten Agreement.
| 13. Judge McKee presented the Plaintiff with a copy of the Handwﬁtten Agreement and
prc?vjded her time alone with her counsel (me and Mr. Walker) to reviewl anc'i. discﬁss the same.
. Mr Walker and I discussed each provision of the Handwritten Agreement with the Plaintiff.
Aﬁer we addressed all of the Plaintiff’s questions, she represented she understood the terms of
the; Handwritten Agreement and she understood the implications of exe.cut.ing the Handwritten
Agreement. The Plaintiff also informed us she understood that, althaﬁéh: the terms of the
3 HQndwritten Agreement were to be incorporated in a final comprehensive settlement agreement,
shc‘? was bpund by the property distribution set forth in the Handwritten Agreement.
14. At the time she executed the Handwritten Agreement, the Plaintiff represented she
was voluntarily executing it. |
| 15. On April 15, 2008, I filed a Notice of Withdrawal as the Plaintiff’s counsel of record.
16. In late 2008, the Plaintiff contacted Cosho Humphrey as Mr. McKay had failed to pay
m‘onies due under the Property Settlement Agreement (which was incorporated into the trial
court’s November 29, 2007 Judgment). At the outset, the Plaintiff directed us fQ attempt to
acc';llu;ire the required payments through informal negotiations and without court intervention.
Tvx:'o to three months later, the Plaintiff requested that we begin preparing to pursue a motion for
céélt'empt against Mr. McKay. Accorciingly, I began preparing the motion for contempt.
17. In late December 2008, the Plaintiff requested that Cosho Hﬁml;hrgy cease gll work

. onfher file until she directed us otherwise. We complied with this request.
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18. On January 28, 2009, I received a letter from Scott Hess of Hawley Troxell
requestiing that I execute a substitution of counsel as the Plain.tiff had retained him to represent
her in her case against Mr. McKay. I executed the substitution of counsel as requested.

19. Enclosed as Exhibit “A” are true and correct copies of emails between me and the
Plaintiff.

Further your Affiant saith not.

gial uw/,t/

Stanley Welsh

SUBSCRIBED AND SWORN to befo his 55 day of January, 2011.

Coloddakn

Notary Public fi
Residing at éﬁ 2L .
My commission e£pires: __3 /3/ /3.6 /6
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CERTIFICATE OF MAILING RPN TN

I HEREBY CERTIFY that on this _éﬂqday of January, 2011, I served a true and correct
" copy of the foregoing by delivering the same to each of the following attorneys of record, by the
method indicated below, addressed as follows:

Allen B. Ellis [ 1] U.S. Mail, postage prepald
ELLIS, BROWN & SHEILS, [.1 Hand-Delivered ' 3
‘ CHARTERED [ 1 Overnight Mail
g 707 North 8" Street [ ] Facsimile
) P.O. Box 388

Boise, Idaho 83701-0388
Telephone: (208) 345-7832
Facsimile: (208) 345-9564

Kevin E. Dinius [V{ U.S. Mail, postage prepald
Michael J. Hanby 11 [ 1 Hand-Delivered
DINIUS LAW [-] Overnight Mail

5680 E. Franklin Rd., Suite 130 [ 1 Facsimile

Nampa, Idaho 83687

Telephone: (208) 475-0100
Facsimile: (208) 475-0101

Attorneys for Plaintiff o

‘f iAoz

Robért A. Anderson
Yvonne A. Dunbar

}
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From: Patricia McKay [mailto:patmckay@clearwire.net]
Sent: Wednesday, October 31, 2007 9:40 AM

To: Stanley W. Welsh; Thomas G. Walker

Subject: RE: Decree

| have reviewed and find many areas of concern.

| have also found the new business entity Darwin has set up with Jackie L. Grant, daughter of the late George Grant.
Articles of Organization filed October 24, just a few days from the mediation talks. This is the person who Darwin
probably sold some of the Murphy property to. | am tempted to call her but | think Darwin probably has told her not to
talk with me or by me calling, she may not be honest with me. Jackie may be someone my attorney should call to find out
information.

In the Agreement of Compromise and Settlement which was given to me prior to mediation, Item 2 reads: ‘Full

Disclosure. Each Party represents to the other that full disclosure of all community assets and community liabilities, of
which he or she is aware, has been made.’ Darwin did not do this. | do not believe he represented the true value of the
properties. He did not disclose the new building he has had built and paid cash for in Yerrington which increased the
property value there. He also did not disclose the value of the water rights he has obtained during marriage, ie from
Albrethsen property and there may have been water rights on the Dansereau property (we'd have to check the purchase
contract).

Along with the issue of him not disclosing information to us, all we have to do is review all the items we have requested
through interrogatories and he never did provide them to us.

| have visited with Neil Salathe and Gene Thurston and they both feel Darwin has not been honest with disclosure and
also feel | am not getting a fair settlement at all. | agree with them.

Before you and Tom start work on this | would like to visit with you. Bottom line is Darwin was not honest with the
estimated net worth for the mediation talks nor did he ‘fully disclose'.

CH 2699
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COSHO HUMPHREY, LLP

COUNSELORS & ATTORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790
- STANLEY W, WELSH Boise, Idaho 83712 DIRECT PHONE 208.,639.5604

£ DIRECT FAX 208.639.5606
swelsh@cosholaw.com Telephone 208.344.7811
Firm fax 208.338.3290

November 1, 2007
VIA E-MAIL: pa.inn:]mg.r@-‘:.1mrv\vire.m':t'/‘f{EI

Patricia E. McKay
25 Horizon Drive
Boise, ID 83702

Re: Patricia E. McKay v. L. Darwin McKay
CH File No.: 19458-001
Case No.: CV DR 0615200

Dear Patty:

I know that you are getting advice from several other individuals. Those individuals are
not paying your bills. I do not doubt that they mean well. I expect that they would not guaranty
a result to you if there was no agreement now.

I did not think that there was any doubt in our meeting that you are well aware of the fact
that we had much greater numbers than were being used for settlement purposes. A lot of that
had to do with the risk of going forward. Obviously, the other side knew there was a risk
because of everything that we had presented. You will recall that prior to our settlement
meeting, there had never been any offer from Mr. McKay’s attorney for any settlement. It had
been the position of your husband that essentially everything was his except for the home.

I believe that there is an agreement and that the other side could sue you to enforce the
agreement. However, someone may disagree and think that you can get out of the agreement. It
has been my practice that if a client makes an agreement, I will not stay in the case if they are
going to try to get out of the agreement that was made. That was the purpose of the comment
that  made. It obviously was not because I am in any way angry or upset with you.

Settling cases is usually more difficult than simply going to trial.

I do want only the best for you and appreciate your comments about the good work that
you think we have done in this matter. We are trying to get the best possible language for you in
a final document.

Very truly yours,
Dictated by Mr. Welsh and mailed

without signature in his absence
to avoid delay

Stanley W. Welsh
SWW/rfl

19458-001 Doc.#: 282291
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Stanley W. Welsh

From: Stanley W. Welsh

Sent: ber 05, 2007 12:28 PM
To: ay'; Thomas G. Walker

See below:

From: Patricia McKay [mailto:patmckay@clearwire.net]
Sent: Monday, November 05, 2007 12:25 PM

To: Stanley W. Welsh; Thomas G. Walker

Subject: McKay Update?

Thank you for your letter last week. | appreciated receiving it.

| do not know what's happening. The last time we visited you expressed you were going to try to meet with .
Darwin's attorneys to finalize everything instead of papers going back and forth. However, | do not know what
approach you are going to be taking. | definitely do not want to have fo claim the funds from Darwin, whether they
are the funds he pays toward the home of $640,000 +/- or the $2,500.00 to me per month, or the $800,000 or
$500,000 to be alimony as | do not want to have that tax burden. The judge wrote it as maintenance. You had
expressed you are not buying any of the changes they made. /1 believe the $2500 was clearly fo be maintenance.
1 do not know what you mean about buying any other changes. We are not agreeing to any material change from
what was signed.

Darwin is taking advantage of what the Judge wrote in item 3) “Husband to assume and pay off (either directly or
by payments to wife) the wife's credit card indebtedness as of this date on 6 credit cards, to be scheduled, to
approximately total balance of $75,000." My understand of the payments to wife means I receive the entire full
amount due on the cards at signing of this settiement and | make the payments as | would not trust Darwin to
make the payments now do | want him to have my credit card numbers. His name is not on any of my cards.//l
think he has a right to pay off directly.

| did talk with Jackie Grant who Darwin started a new LLC with October 24", | gave her my condolences for the
loss of her husband. | also asked her if she had purchased property from Darwin. After several humms and
haaaas, and pauses and mention of her having to look after her interests now that George was gone, she said,
*Perhaps you should talk with Darwin about that.” It was a dead give-a-way to me that indeed she had
purchased the land.  Stan, perhaps you could use this as a battering tool when is your discussions with Kim or
John as | still feel Darwin had an obligation to be upfront to disclose everything and he did not. He and Jackie
have probably decided to make closing after the signing of the divorce settiement. So be it. He is a liar and a
theft in my eyes and others and | do not trust him at all.//l have dictated a letter to Miller on this.

When all is said and done | understand you'll be placing liens on his property. Can liens be placed on the
properties that are owned by the various LLC?

/\We will record the judgment. It will be a lien against any real property owned by him. If he does not perform you
can execute on any assets he owns. That would include the LLC interests.

I received your invoice dated 10/25/07 for the amount of $111,339.59. At the settlement talks | had asked you if
$100,000.00 would cover my attorney fees and you stated you thought it would.//l do not know if you spoke with
Tom about this issue. | was present for no conversation like that on the Saturday. | would not have known how
much we would have to do after settiement on these issues. Now Darwin and his counsel are dragging their feet
and causing additional work on your part and attorneys fees for me. | do not feel this is fair for them to do.
Darwin is very much aware | do not have any funds and he wants me to starve and by dragging this on. | know
him very well.

Today is the 5% and I've not received the $3,000.00 which was due to me on the 18t /1 just saw a fax of a check
to you for November How am | to pay the mortgage? Darwin, no doubt, is hoping V'll pay the mortgage this month

11/5/2007 | I
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and he'll not have to. Or, he's hoping I'll not pay it and it will be late to affect my credit rating. The funds to pay
the mortgages off need to come directly to me by the 1% of each month as indicated so | can make sure they are
paid timely so as not to affect my credit rating.

Page 2 of 2

Also, | received another invoice from Harris and Co. for $1,590.61 of which Darwin was asked to pay by you
sending him the invoice to his attorney several months ago. This is part of the fees due for preparation of 2005
taxes.//Send me the invoice. .

When we had our mediation talks | was under the impression all was going to be settled by the end of October.//I

am not sure where you got the impression. We did what we could do by then. We are pressing them to respond.
| cannot understand why there isn’t some sort of requirement by Judge McKee that all is signed within a
reasonable period of time. Two weeks is not reasonable to me when all was agreed October 20 and we had a

written agreement to them within two business days. Brooks and Miller are not paying fair and directing Darwin

properly in my eyes. :

/IWe can now ask the Judge arbitrate if you want to expedite the settiement. | assume from your comments that

you do not want to try to get out of the settlement?

Thank you for listening. Perhaps things will happen this week.

Patty

11/5/2007
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Stanley W.)N;I’ﬁ:\

From: Fatricia McKay [patmckay@clearwire.net]
Sent: ovember 07, 2007 12:50 PM
To:

Subject: RE: Settlement issues

Between October 20 and November 5 | have charged $167.72 for food and gas for the car. | am willing to pay
these myself but he needs to pay off my cards completely. That was the deal. No payments over the next
several months as they made as a change. If he needs to pay over time he can take draws on his own cards to
pay mine off as | did to pay Donna's credit cards off.

Thank you.

From: Stanley W. Welsh [mailto:swelsh@Cosholaw.com]
Sent: Wednesday, November 07, 2007 12:08 PM

To: Patricia McKay; Thomas G. Walker

Subject: RE: Settlement Issues

The deal should all be as of the time it was signed. That would include the credit cards. Did you just charge
something he was to have paid after that date?

COBRA is not his option. Any employer with 20 or more employers has to comply with COBRA.

From: Patricla McKay [mailto:patmckay@clearwire.net]
Sent: Wednesday, November 07, 2007 9:47 AM

To: Stanley W. Welsh; Thomas G. Walker

Subject: Settlement issues

Thank you for a copy of the email you sent to opposing regarding resolving settiement by Friday.

I'm writing this to add to your thought process of dealing with the opposing counsels and Darwin.

| received the check for $3,000.00 Darwin wrote out November 1. Since he wrote the check out November 13t
find it to be an indication he did not have any intentions of resolving or signing the settiement so as to give himself
another month of not paying the mortgages of $3,800.00 and $2,500.00 maintenance to me, a total of $6,300.00,
a savings to him of $3,800.00 Meantime, I'm having to draw on my credit cards to live and pay on the
mortgages. Another indication Darwin does not want to pay the mortgages, and his counsel has not inquired, is
that they have not requested balances due on the two mortgages so as to pay them on time.

| gave the debt balances on the credit cards, $71,248.30, to opposing at the settiement talks. These balances
have changed since | have had to draw on them to pay monthly expenses. Judge McKee wrote....
*approximately total balance of $75,000.00." At the present time the balances are $77,160.54. May the amount
due at the signing of the final settlement be what Darwin is required to pay since Judge McKee wrote
*approximately $75,000.00°7? Since these are not getting paid off by November 10 there will be substantial
finance fees.

If we need to get Judge McKee involved again we need to have the COBRA insurance added which Tom Walker
did but Kim Brooks took it out. | have called COBRA and they told me it is a State Law | am entitled to COBRA
for 36 months however Darwin needs to send the information in to COBRA and the COBRA representatives send
the sign-up forms to me.

Hope this information assists you in your visits with Kim Brooks and John Miller.

11/7/2007
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From{ Patricia McKay [patmckay@clearwire.net] =
Sent: nesdaw November 07, 2007 10:02 AM

To: Stanley W. Welsh '

Subject: RE:

If Kim answered “YES” to the questions you put before her below, she is not correct. Darwin has not done paid
the mortgages nor has he done everything he agreed to do.

Thank you.

From: Stanley W, Welsh [mailto:swelsh@Cosholaw.com]
Sent: Wednesday, November 07, 2007 8:29 AM

To: Patricia McKay

Cc: Thomas G. Walker

Subject: FW:

From: Kimberly D. Brooks [mailto:kbrooks@kbrookslaw.com]

Sent: Wednesday, November 07, 2007 8:34 AM

To: Stanley W. Welsh .
Subject: RE: :

Yes.

BROOKS LAW, P.C.
Kimberly D. Brooks

THE LOCKMAN HOUSE
23 9th Avenue North
Nampa , Idaho 83687

Tel: (208) 442-7489

Fax: (208) 468-4030

From: Stanley W. Welsh [mailto:swelsh@CosholLaw.com]
Sent: Wednesday, November 07, 2007 7:02 AM

To: kbrooks@kbrookslaw.com; John Miller

Cc: Patricla McKay; Thomas G. Walker

Subject:

if we do not have the terms resolved by Friday, | believe the matter has to be submifted to Judge McKee to
resolve. | assume your client is doing everything he agreed to do? Paying the home debt, etc?

U R T e P R R
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Confidentiality Notice:

This email and any files transmitted with it are confidential and intended solely for the use of the
individual or entity to which they are addressed. If you are not the intended recipient you are notified
that disclosing, copying, distributing or taking any action in reliance on the contents of this information

11/7/2007
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Cc: Thomas G. Walker

There were some complicated details to resolve. | know you are frustrated. | do not think you sending emails to
the other attorney will help us to get this finalized.

You do not have a basis fo ask him to pay your fees.

11/13/2007
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Stanley W. Welsh

e
From:
Sent: ApniN 8, 2008 6:06 AM
To: i
Cc:
Subject: e do not close McKay files.

We will not close the file. Notiing was overlooked.

From: Patricia McKay [mailto:patmckay@clearwire.net]
Sent: Thursday, April 17, 2008 10:42 PM

To: Stanley W. Welsh

Subject: Please do not dose McKay files.

Hello Stan,

| received your letter regarding closure of my case file and you asked me to notify you if | feel something may need to be
done further.

| would prefer closure not happen at this time as Darwin has not followed the Divorce Decree in several areas.

1. The 2161 credit card has not been paid off.

2. The Status March final payment did not happen. | was notified of this by Rene Paige, Darwin’s real estate agent,
last Friday. | took notes as fast as | could of what she was telling me and something does not set right. She said
she would give me the written proof of Status not closing on Monday but Monday came and went with no further
word from her. If Status defaulted Darwin was to place the property on the market for sale and this has not been
done as there are no signs on the property.

3. Rene told me Darwin does not have any money to pay me and he wants to sign over a $300,000.00 note at 6+%
over 15 years. This would be foolish for me to do however | did not indicate that to her — | just listened. | told her
to have Darwin write down all scenarios and | would consider.

4. |was also told Darwin was investigating purchasing a lot at $200,000.00 last fall. | do not know for fact if he did
so but if he did then he did so to hide funds.

| do not feel I should do anything until the April 30™ date passes to see if he does give me the $500,000.00. If he does not
then he has until September 30. If he does not give me the funds by September 30 then he'll need to give me the full
$800,000.00 plus 6% interest. In the meantime, he now has until 2012 to pay off my home. This financially cripples me.
This is an issue | believe we all overlooked which gives me cause for concern because over the next five years | am
unable to invest or purchase anything of value. This does not seem at all fair to me and again, as | said, | believe we all
overlooked this fact. '

Darwin may take the approach to pay me $2,500.00 until forever since there is no deadline to pay me the $800,000.00
should he not pay me the $500,000.00 by September 30. Should this happen then | will be in touch with you as this
definitely is not a fair decree for me.

Due to all of the above | would ask that you hold up on closing and discarding my data with your firm until we see what
happens after the September 30, 2008 deadline.

| did enjoy working with you and your team. Life has settled down a bit for me and I'm enjoying being back at work with
Global Travel again. They have me working on a very large group (about 160 plus people — an entire company) for a
cruise on a new ship January 2009 and the company has asked that | travel with them. Excitingl

I have noticed Darwin has paid you the $25,000 each month and | certainly hope that this month he paid the ﬁnal‘payment
to you. Thank you for your assistance in that matter.

Again, | appreciated your teamwork,

Thank you,

00003%HO1901



COSHO HUMPHREY, LLP

COUNSELORS & ATTORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790

STANLEY W. WELSH Boise, Idaho 83712
seelsticostolaw com Telephone 208.344 7811
Firm Fax 208.338.3290
www.cosholaw.com

December 18, 2008

Patricia E. McKay
25 Horizon Drive
Boise, 1D 83702

Re:  Post Judgment - Patricia E. McKay v. L. Darwin McKay

CH File No.: 19458-002
Case No.: CV DR 0615200

Dear Patricia:

Enclosed for your review and file is the letter sent to Ms. Brooks today. | know that you
are going to determine what assets you believe are in Nevada. [ think that before we finalize any
course of action, we need to know what all assets may be available to satisfy any judgments that
you obtain.

Contact me if you have any questions.

Very truly yours,

Ihclated by Mr. Welsh and mailed
without signature in his absence
10 avoid delay

Stanley W. Welsh

SWW/rfl

19458-002 Doc.#: 404981

MCKAY 2836
000038



COSHO HUMPHREY, LLP

COUNSELORS & ATTORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790

STANLEY W. WELSH Boise, Idaho 83712
gwelsh@cosholaw.com R
= Telephone 208.344.7811
Firm fax 208.338.3290
www.cosholaw.com

December 18, 2008
Via fax: 468-4030

Kimberly D. Brooks
Brooks Law, P.C.
23 9th Ave. North
Nampa, ID 83687

Re:  Post Judgment - Patricia E. McKay v. L. Darwin McKay
CH File No.: 19458-002
Case No.: CV DR 0615200

Dear Kim:

I reviewed the letter that you sent to Tom Walker on April 23, 2008. Is that the offer that
you were referring to in our phone conversation?

As you know, there is $800,000 due. How does Darwin propose to pay that at this time?
I do not see how the documents show that Darwin has $300,000 due to him from Van Es. Are
there other documents on this transaction?

I look forward to hearing from you at your earliest convenience to see if we can resolve
this matter.

Very truly yours,

Dictated by Mr. Welsh and mailed
without signature in his absence
to avoid delay

Stanley W. Welsh

SWW/rfl
cc: Patricia E. McKay

19458-002 Doc.#: 404979

MCKAY 2790
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- 'Stanlay W. Welsh

From: Stanley W. Welsh

Sent: Monday, December 22, 2008 6:19 PM
To: Patricia McKay

Ce: Thomas G. Walker

Subject: RE:

If you have to ask whose interest we were looking out for you need another lawyer. You know that was the best
agreement we could reached and was better than we and you believed we would have received from a judge.

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Mon 12/22/2008 5:25 PM

To: Stanley W. Welsh

Subject: RE:

What do you mean “They would not agree to any security?” Stan, | was never told that and besides, who were you
working for and looking after whose interests... Sounds like you were looking after Darwin's interest and not mine by not
securing the liens.  I'm sorry, but I'm not a happy camper. [f a lien had been placed, as | was told they were, Lawyers
would have picked up on it and at least asked you and | some questions and written me a check. We would not be going
through all this now.

From: Stanley W. Welsh [mailto:swelsh@CosholLaw.com]
Sent: Monday, December 22, 2008 5:02 PM

To: Patricia McKay; Thomas G. Walker; Pam Carson
Subject: RE:

Tom has responded except with regards to the security question. They would not agree to any security. The only thing
we could do was to record the judgment.

From: Patricia McKay [mallto:patmckay@cableone.net}
Sent: Monday, December 22, 2008 2:59 PM

To: Thomas G. Walker; Stanley W. Welsh; Pam Carson
Subject:

| sent the following to Stan this morning but understand he has been in court all day. Pam suggested | send my emails to
the 3 of you. So here goes again. | am very curious if a conversation has occurred with Kim Brooks after her receiving
your 'demand’ letter.

Thank you for sending the second letter to Kim Brooks — very well done.

As you start your discussions with Kim Brooks, Darwin probably needs to be reminded of ltem 17, Attomey Fees, of the
Decree.

Also, Section 2.1 which we did not mention in the letter "...... Darwin shall pay off the full amount of Personal Residence
Debt directly to the respective mortgage companies within thirty (30) days of the date the Status Real Estate Transaction
closes, or within thirty days of receipt of any funds from the sale of either the Albrethsen property, ......"

What is your timeline?

When do you make the next step and what would that be? (I realize Tom is out of the office until Jan. 7)

00004d°H00555



When do you cease talking with Ki.d filing contempt charges against Darwil.

At the end of the divorce proceedings | had asked for liens fo be placed on Darwin’s property here in Idaho. 1 understood

from your office that *recording the Decree” in the various counties (Teton, Ada, Murphy/Owyhee) was the same as a

Lien. | really do not fully understand why Lawyer did not find the Judgment if a lien was filed in Ada County. |am now

concerned about Teton, Murphy, and Owyhee counties — were liens filed there so we won't run into the same problem?
Did your office fail to secure my interests in the ldaho properties Darwin owned?

One of the items Alliance Title gave me was a “Mortgage, Security Agreement and Fixture Filing which was recorded in
Ada County 12/1/06 and mentions Darwin McKay as well as the $1,396,800.00. | looked thoroughly through the Status
file Darwin gave us and he did not include this. However, his signature is not on it. It appears Darwin knew about the
insurance and knew he’d be able to collect if Status defaulted. Problem may be: though there are lines for Darwin to
sign — his signature does not appear.

| did understand the Decree not being filed in Nevada as we needed a Nevada attomey. To protect my interests in
Nevada shall 1 work on obtaining an attorney and having them work on placing liens on those properties between now and
the first of the year?

| feel we need to proceed the fastest and direct, hard approach toward Darwin as | cannot afford a hugh attorney bill.
Why can't we file "contempt charges” now as we also wait for Kim Brooks to reply?

| realize Tom will be gone until the 7. Stan, will you be around working on this?

Thank you,
Patty
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Confidentiality Notice:

This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. If
you have received this email in error please notify the sender and delete the email. Please note that any views or
opinions presented in this email are solely those of the author and not necessarily those of Cosho Humphrey,
LLP. The recipient should check this email and any attachments for the presence of viruses. Cosho Humphrey,
LLP accepts no liability for any damage caused by any virus transmitted by this email.

IRS Circular 230 Notice:

Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other person
(i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the purpose of
avoiding penalties that may be imposed under federal tax law.
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Pam Carson

From: Thomas G. Walker

Sent: Tuesday, December 23, 2008 7.16 AM
To: Stanley W. Welsh

Cc: Pam Carson

Subject: RE:

| agree. We did everything we could, including recording the judgment.

From: Stanley W. Welsh

Sent: Mon 12/22/2008 6:22 PM
To: Patricia McKay

Cc: Thomas G. Walker
Subject: RE:

In light of your other email, | am not sure you want us to proceed with this matter.

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Mon 12/22/2008 5:21 PM
To: Stanley W. Welsh

Subject: RE:
Please see below

From: Stanley W. Welsh [mailto:swelsh@CoshoLaw.com]
Sent: Monday, December 22, 2008 4:58 PM

To: Patricia McKay

Cc: Thomas G. Walker

Subject: RE:

We can file when you want. If you want to try to resolve, | would wait at least until after the holidays. We gave them the
chance to resolve by issuing the demand letter. Please file as | feel we are wasting time and $$5$. Remember it took 6
weeks of debating and trying to come to a resolve after the settlement meeting October 20. Then | had to pay an
additional $20,000.00 which | am still paying on.

| do not know Kim’s schedule. Kim is in her office until Christmas Eve Day and then in and out until January 5, then back
to a regular schedule. 1 called her office and asked what her holiday schedule was without identifying myself. Thereis
no reason for her not to have attempted to contact you.

You can work on the liens. | will work on the liens for Nevada. Your office was to have placed liens on all idaho
properties when | signed the Decree. Did your office secure my Decree by doing so?

1 would like to try to find out as much as we can about all of his properties before we file. Don't attorneys have more
pull than | about finding out what properties a person has? Should I try to contact the people whom he’s buying the
Murphy property from? | belleve the Hulets?

Thank you,
Patty

00004£°H00542
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From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Monday, December 22, 2008 7:40 AM

To: Stanley W. Welsh

Subject:

Thank you for sending the second letter to Kim Brooks — very well done.

As you start your discussions with Kim Brooks, Darwin probably needs to be reminded of item 17, Attomey Fees, of the
Decree.

Also, Section 2.1 which we did not mention in the letter “...... Darwin shall pay off the full amount of Personal Residence
Debt directly to the respective mortgage companies within thirty (30) days of the date the Status Real Estate Transaction
closes, or within thirty days of receipt of any funds from the sale of either the Albrethsen property, ...... =

What is your timeline? When do you cease talking with Kim and filing contempt charges against Darwin? | feel we need
to proceed the fastest and direct, hard approach toward Darwin as | cannot afford a hugh attorney bill.

| realize Tom will be gone until the 7. Stan, will you be around working on this? And do we know if Kim will be around
during the holidays to work on this?

Should | work on filing liens on the Nevada properties? Or, would you folks prefer to work with the attomey in Reno, Gary
Silverman?

Thank you,
Patty
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Confidentiality Notice: :

This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. If
you have received this email in error please notify the sender and delete the email. Please note that any views or
opinions presented in this email are solely those of the author and not necessarily those of Cosho Humphrey,
LLP. The recipient should check this email and any attachments for the presence of viruses. Cosho Humphrey,
LLP accepts no liability for any damage caused by any virus transmitted by this email.

IRS Circular 230 Notice:

Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other person
(i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the purpose of
avoiding penalties that may be imposed under federal tax law.
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Stanley W. Welsh

From: Stanley W. Welsh

Sent: Monday, December 22, 2008 4:58 PM
To: "Patricia McKay"

Cc: Thomas G. Walker

Subject: RE:

We can file when you want. If you want to try to resolve, | would wait at least until after the holidays.
| do not know Kim’s schedule.
You can work on the liens.

I would like to try to find out as much as we can about all of his properties before we file.

From: Patricia McKay [mailto: patmckay@cableone.net]
Sent: Monday, December 22, 2008 7:40 AM

To: Stanley W, Welsh

Subject:

Thank you for sending the second letter to Kim Brooks ~ very well done.

As you start your discussions with Kim Brooks, Darwin probably needs to be reminded of Item 17, Attomey Fees, of the
Decree.

Also, Section 2.1 which we did not mention in the letter "...... Darwin shall pay off the full amount of Personal Residence
Debt directly to the respective mortgage companies within thirty (30) days of the date the Status Real Estate Transaction
closes, or within thirty days of receipt of any funds from the sale of either the Albrethsen property, ...... = p

What is your timeline? When do you cease talking with Kim and filing contempt charges against Darwin? | feel we need
to proceed the fastest and direct, hard approach toward Darwin as | cannot afford a hugh attorney bill.

| realize Tom will be gone until the 7™ Stan, will you be around working on this? And do we know if Kim will be around
during the holidays to work on this?

Should | work on filing liens on the Nevada properties? Or, would you folks prefer to work with the attorney in Reno, Gary
Silverman? :

Thank you,

Patty

1S1G:4941a74£264832093919311!
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Stanley W. Welsh = , |9458-cox

From:
Sent:
To:
Subject:

per 27, 2008 7:52 AM

Ok | will not do anything else until | hear from you.

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Fri 12/26/2008 3:02 PM

To: Stanley W. Welsh

Subject: RE: McKay

Yes please, thank you.

From: Stanley W, Welsh [mallto:swelsh@CoshoLaw.com]
Sent: Friday, December 26, 2008 1:33 PM

To: Patricia McKay

Subject: RE: McKay

| dictated a contempt affidavit after we spoke. Do you want me to hold on doing anything else?

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Fri 12/26/2008 9:24 AM

To: Stanley W. Welsh

Subject: McKay

1 am leaving town for a few days.

Please do not do anything on my case unless Kim Brooks calls to inform us they have a check waiting. The ball is in her
park since we sent her the demand letter so there is no need for us to waste $$$3.

I definitely do not want the case re-opened as she requested.

| plan to be back in town January 5 but will be checking my email for notification Darwin and Kim have a check for us.
People staying at my home will also be checking my mail.

Thank you.

T T T T T
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Confidentiality Notice:
This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. If
you have received this email in error please notify the sender and delete the email. Please note that any views or
opinions presented in this email are solely those of the author and not necessarily those of Cosho Humphrey,
LLP. The recipient should check this email and any attachments for the presence of viruses. Cosho Humphrey,
LLP accepts no liability for any damage caused by any virus transmitted by this email.
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COSHO HUMPHREY, LLP

COUNSELORS & ATTORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790

STANLEY W. WELSH Boise, Idaho 83712

Telephone 208.344.7811

Firm Fax 208.338.3290
www.cosholaw.com

January 8, 2009
§
VIA E-MAIL: pannckayégableonc.net

Patricia E. McKay
25 Horizon Drive
Boise, ID 83702

Re:  Post Judgment - Patricia E. McKay v. L. Darwin McKay
CH File No.: 19458-002
Case No.: CV DR 0615200

Dear Patricia:

Enclosed you will find the letter dated January 7, 2009 that I received from Ms. Brooks.
Pursuant to your prior instruction, we are still holding on any action. I will let you know if I hear
anything further from Ms. Brooks.

Very truly yours,

Dictated by Mr. Welsh and mailed
withuut signature in his absence
1o avoid delay

Stanley W. Welsh

SWW/rfl
Enc.
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BROOKS LAW, P.C.

Kimberly D. Brooks e Stephanie Kalala-Kasanda, Paralegal
; 239% A Nozth .
Tessa . Bennett Nmpa_““l = a607 Tina Tena, Office Manager

January 7, 2009

Stanley W. Welsh

COSHO HUMPHREY, LLP

800 Park Blyd, Ste 790
Boise, Idaho B3707-9578

VIA FACSIMILE:
338-3290.

Re: MoKay v. McKay
Case No. CV DR 0615200

Dear Mr. Welsh:
In response to your letter dated December 18, 2008, Mr.

McKay is scheduled to meet with me on Friday, January 92, 2009 to
discuss payment options. '

Very truly yours,

Brooks Law, P.

Enclosure
McKay 891
OFFICE CO® 442-7489 WWWKEBROOKSLAW.COM _______ FAX Q0B 468-4030
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Y4 - AM FILERA é
Robert A. Anderson — ISB No. 2124 JAN 08§ 201
Yvonne A. Dunbar — ISB No. 7200 ‘

J.

ANDERSON, JULIAN & HULL LLP \ DAVID NAVARRO, Clerk
C. W. Moore Plaza DEPUTY
250 South Fifth Street, Suite 700
Post Office Box 7426

Boise, Idaho 83707-7426
Telephone:  (208) 344-5800
Facsimile:  (208) 344-5510 /7 .
Attorneys for Defendants
IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PATRICIA MCKAY,
Plaintiff, Case No. CV OC 0922659
Vs. AFFIDAVIT OF THOMAS
WALKER IN SUPPORT OF
THOMAS G. WALKER and COSHO DEFENDANTS’ MOTION FOR
HUMPHREY, LLP, a limited liability SUMMARY JUDGMENT
partnership,
Defendants.
STATE OF IDAHO )
\ ) ss.

County of Ada )

COMES NOW, Thomas Walker, and hereby attests under oath as follows:

1. I am a Defendant in the above-referenced matter and a partner of Cosho
Humphrey, LLP (“Cosho Humphrey”), with its principal place of business in Boise, Idaho anzl
attest to the following matters based upon my own personal knowledge.

2. During the course of Cosho Hhmphrey’s representation of the Plaintiff, I had

regular contact with the Plaintiff via email, telephone, and office conferences. The Plaintiff was

ORIGINAL

AFFIDAVIT OF THOMAS WALKER IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT - PAGE 1 000048



kept fully apprised of what transpired in her divorce proceeding agair;st Mr. McKay. The
Pléintiff also received prompt responses to any emails and telephone calls which we received.

| 3. Prior to the October 20, 2007 mediation, I discussed the mediation with the
Plaintiff. Iinformed the Plaintiff that the mediation was voluntary and that she was not obligated
to accept aﬁy settlement proposed by Mr. McKay. I also explained tha;c wé could end the
médiation at any time.

4, I attended the entire October 20, 2007 mediation, which lasted approximately 9
hours. At the mediation, Mr. McKay and his counsel were placed in one conference room while
the Plaintiff and her counsel (me and Stanley Welsh) sat in another conference room. The
I mt%diator, the Honorable Duff McKee, traveled between the two conference rooms to discuss the
- mediation and settlement proposals with the parties. The subject of the mediation was the
distribution of the property acquired by one or both of them during their marriage

5. . Throughout the mediation, Mr. Welsh and I were available'tp.the Plaintiff to
~ discuss all aspects of the mediation. In fact, we discussed each facet of the settlement
negotiations with the Plaintiff, including the pros and cons of settling versus going to trial. We
also answered numerous questions administered by the Plaintiff regarding Mr. McKay’s
settlement proposals.

Eooe. The Plaintiff was an active part of the settlement negotiations. N;)t only did she
| dislcﬁss the negotiations with me and Mr. Welsh, she also discussed the negotiations with Judge
.Mc;Kee and presented Judge McKee with questions and comments regarding the settlement
proposals.

7. There was downtime during the mediation when Judge McKee was meeting with

Mr. McKay and his counsel. While Judge McKee met with Mr. McKay, there were times when

AFFIDAVIT OF THOMAS WALKER IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY
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' Mr Welsh énd/01; I temporarily stepped out of the conference room and wc;,n'; to our respective
ofﬁc}es. However, this did not occur until after we had fully discussed a particular round of
' setﬁlement negotiations with the Plaintiff and fully addressed the concerns and/or questions she
presented. Before 'leaving the conference room, Mr. Welsh and I informeq the Plaintiff that she
could and should walk the few feet to our offices if she thought of any aciéli;c};)nai ié;estions or
corjlc:erns. The Plaintiff came to my office on at least one such occasion. Although, Mr. Welsh
and I temporarily stepped out of the conference room, we were present in the conference room
each' timé Judge McKee returned to discuss the pending settlement negotiations.

o8 During the mediation, Mr. Welsh and I informed the Plainti.ff that settling the case

was ;ptional, not mandatory and, if she did not agree with any proposed settlement, she was not
~ obligated to accept the same. We also informed her wehcould end the mediation at any time if
shé ;Jvas uncomfortable with the negotiations. We further' stated if settlement was not reached,
we would aggressively pursue the outstanding motion for summary judgmeﬁt and would happily
tryi her caée.
‘ 9. At the mediation, neither Mr. Welsh nor I pressured the Plaintiff to settle her
divo:rce action. Instead, we fully discussed the pros and céns of settling versus going to trial and
the pros and cons of accepting the settlement terms set forth in the ﬁaﬁdbvritten" settlement
: agljrec;ement which was drafted by Judge McKee (“Handwritten Agreement”).

10.  Judge McKee explained to the Plaintiff, Mr. Welsh, and me that Mr. McKay was

. unwilling to provide any collateral or security for his payment obligations under the Handwritten

. ’ .
ot

Agreement. o v oy

W

11. At the mediation, the Plaintiff, Mr. Welsh, and I also discussed the facts that Mr.

t

McKay did not own the Albrethsen property and, instead, only held a mortgage on the property.
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12.  Judge McKee presented the Plaintiff with a copy of the Handwritten Agreement
and tprovided her time alone with her counsel (me and Mr Welsh) to review and discuss the
same. Mr. Welsh and I discussed each provision of the Handwritten A;gfeerﬁent with the
Piaiintiff. After we addressed all of the Plaintiff’s questions, she represented she uﬁderstood the

‘.te‘r‘m‘s of fhe ‘Handwritten Agreement and she understood the implications of executing the
Hénélwﬁﬁen Agreeménf. The Plaintiff also informed us sﬁe understood that, although the terms
of the Handwritten Agreement were to be incorporated in a final (:'orripfe'il‘iepsiygf settlement
ag;egment, she was bound by the property distribution set forth in the Handwritteﬁ Agreement.

| 13. At the time she executed the Handwritten Agreement, the Plaintiff represented she

was voluntarily executing it.
14, 1 pfépared a draft Property Settlement Agreement (“PSA;’) aﬂer :tl.ng; ,Optgber 20,
20%)7. médiation. My office provided a copy of this draft to the Plaintiff and Mr. McKay’s
| cmfmsel on October 23, 2007. Negotiations ensued regarding the content of the PSA between my
office and Mr. McKay’s counsel. Throughout these negotiations, several drafis of the PSA were
created, | ' by
: * 15.  The Plaintiff received at least four drafis of the PSA. She pI‘OV.ided several
| co%nﬁents to me regarding the PSA language and requested changes be made to the same. I
addfessed each of the Plaintiff’s comments and shared her requested qhanges with Mr. McKay’s

;‘:::ntl‘.’ ..

counsel.

-+ 16. A final draft of the PSA was distributed by me to the Plaintiff and Mr. McKay’s

. counsel on November 19, 2007. This final draft of the PSA was the result of the negotiations

aﬁd égreements reached between Mr. McKay and the Plaintiff.

1.

1

M 1 *
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y 17 Although I requested, on behalf of the Plaintiff, thet Mr Zﬁ&éﬁé{provide
coileteral and/or security for his payment obligations under the PSA, I was informed by Mr.
MeKay’s counsel that Mr. McKay was unwilling to do so. |

| 18 . Between October 22, 2007 and November 20, 2007 I had extenswe
co?versatlons via email, telephone, and office conference, with the Plalntlff regardmg the PSA.
My efﬁce promptly responded to all comments we received from the Plaintiff regarding the
same.

19.  On November 20, 2007, I met with the Plaintiff. I presented:her with a hard copy
of 'the final PSA (which I emailed to her on November 19, 2007). 1 proxéi(ie;i' the Plaintiff with
tifrfleito review the PSA and we again discussed the content of the same. I informed the Plaintiff,
if she was uncomfortable with any aspect of the PSA, we could invoke the arbitration provision
contained in the Handwritten Agreement. I also informed the‘Plaintiff_" tl}g.t both she and Mr.
McKay yvere bound by the terms of Handwritten Agreement. Il:l resi):o:r;se,'i Fhe Plaintiff
i rebresented that she understood and agreed with the PSA terms. At the time she executed the
PSA, she informed me that she was voluntarily executing it.

20. ' After the trial court entered its Judgment incorporating the PSA on November 29,
2007, my office recorded the Judgment in several Idaho counties,. including Ada, Murphy,
i Ov;yyhee, ,and Teton. I asked the Plaintiff if there were additional counties where the Judgment
.‘ sheuld be recorded, however, she no additional counties.

21." 1 informed the Plaintiff that she would need to hire Nevada counsel to have the
Judgmeqt recorded in Nevada as neither Mr. Welsh nor I were licensed to practiee in Nevada and

:WC’ were unfamiliar with the requirements to record a judgment in Nevada. It was my

mderstanding that the Plaintiff was going to contact Nevada counsel regarding the same.
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22.  The Plaintiff contacted me in September 2008 because Mr. McKay had not paid
sums due under the PSA. At that time, the Plaintiff and I discussed whethe:t",t:o pursue a motion
. fot contemﬁt or to attempt to collect the sums without court involvement. Beeet‘ls.: the l’laintiff
i st:agte;d that she was worried Mr. McKay would stop making his monthly alimony pasrmehts if
' ﬁ1fther court proceedings were initiated, she wanted to pursue the latter option. The Plaintiff was

adamant that she did not want to pursue a motion for contempt. As such, we contacted Mr.

' MeKay’e ceunsel and secured a January 2009 meeting to discuss ' Mr. McKay;‘s'vhonjl‘).aylhent. A

3 fe\;v tnonths later the Plaintiff decided that she wanted to pursue a motion for contempt. As such,
Mg. Welsh began work on the motion for contempt.

| 23. During Cosho Humphrey’s representation of the Plaintiff, I 1nformed the Plaintiff

that the judgment ultimately received in her divorce action (whether via settlement or after trial)

*" could be recorded in all the Idaho counties where M. McKay owned real property and that

recording of the same would create a lien on these properties. I did not tell the Plaintiff that

recofding a judgment would create a lien on a mortgage. The Plaintiff did hot tell me that she

miftekeﬁly believed that Mr. McKay’s mortgage not constituted real property.

e I 24,  Enclosed as Exhibit “A” are true and correct copies of correspondence between
| me and the Plaintiff.

25. Enclosed as Exhibit “B” is a true and correct copy of excerpts from the transcript
of the Deposition of Darwin McKay which I took on September 27, 2007 in the underlymg suit.

26.  Enclosed as Exhibit “C” is a true and correct copy of the Reporter’s Transcription
of Proceedings for the July 16, 2009 Court Trial before Judge Reardon in McKay v. McKay, Case
Ne. CV DR 2006-0015200, in the Magistrate Court of the Fourth Judicial District of the State of
Idaho, in and for the County of Ada, which I received from the court reporter. e ‘ a

\ .

[
o
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Further your Affiant saith not.

Thbmas quker !
SUBSCRIBED AND SWORN to before me this day of January, 2011.

(Bt 27

Notary Publi
Residing at / P §.~/M 0]

My commissior/ explresSL/ /&.O /6
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this Mday of January, 2011, I served a true and correct
. copy of the foregoing by delivering the same to each of the following attorneys of record, by the
" method indicated below, addressed as follows:

Allen B. Ellis

- ELLIS, BROWN & SHEILS,
CHARTERED
707 North 8" Street -
P.O. Box 388
Boise, Idaho 83701-0388
Telephone: (208) 345-7832
Facsimile: (208) 345-9564

Kevin E. Dinius

Michael J. Hanby II

DINIUS LAW

5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687
Telephone: (208) 475-0100
Facsimile: (208) 475-0101

. Attorneys for Plaintiff

1. U.S. Mail, postage prepaid
J]/ Hand-Delivered = - .
] © Overnight Mail
]  Facsimile

[-/{ U.S. Mail, postage prepaid .:
[ 1 Hand-Delivered

[ ] Ovemight Mail

[ 1] Facsimile

Robert A. Anderson
Yvonne A, Dunbar
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Pam Carson

From: Thomas G. Walker

Sent: Thursday, October 18, 2007 11:26 AM

To: Patricia McKay

Cc: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: RE: McKay - Conversation w/Gene Thurston

Patty: Have you provided Gene with the latest version of the Community Property Financial
Statement? If not, you should because we did not rely exclusively on the May 2007 Combined
Financial Statement of the Companies. I will discuss your comments with Stan and we’ll get back to
you.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay [mailto:patmckay@clearwire.net]
Sent: Thursday, October 18, 2007 9:49 AM

To: Thomas G. Walker

Subject: McKay - Conversation w/Gene Thurston

I just visited with Gene Thurston on the phone about this Combined Balance Sheet of May 2007. His thoughts were,
“something is not correct there because as of 2003 when | was working on all the financing and when the properties were
valued at $22,000/acre the net worth was $11,000,000.00. 50% of that is yours Patty and technically | feel you are due
blue sky foo. Since Darwin sold the property for over $100,000.00/acre the net should be at least half again the
$11,000,000.00."

| told Gene | may be lucky to walk away with the house and two million. He said, “No, don't do that — that would not be
even close to fair. I'll tell you what, if you subpoena my records I'll show all | have and the values as of 2003 and then
they should add the values of what he sold the land for. My records are very clear and precise.”

Gene said it sounds like Darwin has omitted property and funds on the Balance Sheet assuming it is all his and none of it
belongs to you or part of the settiement or even part of the business.

Gene and | ended our conversation with Gene saying, “Patty, this conversation never happened, but | will support you
with the evidence, just have Tom subpoena me.”

Tom, if things do not work out Saturday and Darwin is not forthright with the values, then | believe if we subpoena Gene’s
records and further take his deposition we could obtain a very similar financial review from him as Neil Salathe did. It
would just be done under deposition and documents. Or, instead of doing a subpoena, take Gene's deposition asking
him to bring all his documents.

Your thoughts please....

CH 2647
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Melissa Wolfe

From: Thomas G. Walker

Sent:  Monday, October 22, 2007 3:57 PM
To: Patricia McKay; Stanley W. Welsh

Cc: Melissa Wolfe; Pam Carson

Subject: RE: McKay Subpoena Replies to Come

We will not be able to enforce the subpoenas since a settlement has been reached.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay [mailto:patmckay@clearwire.net]

Sent: Monday, October 22, 2007 3:59 PM

To: Thomas G. Walker; Stanley W. Welsh

Subject: McKay Subpoena Replies to Come

Heads up -

We recently sent subpoenas to Zions Bank and US Bank for Darwin's records. | would like to still receive the
responses from the banks, especially Zions. | think it may be critical to know what he is doing since he may be
requesting new banking or to find out why he is requesting loans from Zions. We have aiready made the requests
and incurred that cost anyway.

Darwin used our home address as his address with Zions. | just received the notice the bank sent him notifying
him a subpoena had been issued.

| question why he is using 25 Horizon Drive and not his business address or his own home address. Something
is not right here. Perhaps we'll find out when Zions reply to Cosho.

Thank you.

10/23/2007
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Pam Carson

From: Thomas G. Walker

Sent: Tuesday, October 23, 2007 10:46 AM

To: Patricia McKay

Cc: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: RE: McKay Settiement Agreement

I will change the payoff of the credit card debts to November 5™,

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay [mailto:patmckay@clearwire.net]
Sent: Tuesday, October 23, 2007 10:49 AM

To: Thomas G. Walker

Subject: RE: McKay Settlement Agreement

To avoid Darwin having to pay 18% interest on the credit card ending't $46,327.00 this amount must be received
by Visa by November 10. If he is able to deposit those funds into my ng account by November 1, | will be able to
transfer those funds to the card within 5 business days to avoid the finance charges. (The bank requires 5 days to make
sure the funds clear before I'm allowed to draw the funds out) The same thing will apply to the Bank of America card
0232 of $22,845.13. This card interest rate is 2.99% so I'm not as concemed about it.

I just know how Darwin procrastinates on paying so he should be required to pay the additional finance fees if 'm not able
to pay the $46,327.00 off by November 10.

Thank you.

From: Thomas G. Walker [mailto:twalker@CoshoLaw.com]
Sent: Tuesday, October 23, 2007 10:28 AM

To: Patricia McKay

Ce: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: RE: McKay Settlement Agreement

I will add a provision requiring The Turf Corporation to meet the requirements of COBRA. See below
for further comments.

Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790

CH 2662
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:To*PatnciaMcKav G

s Subjed: RE: McKav Settlernent Agreement

" Direct phone 208-639- 560?
- Direct fax: 208-639-5609

S me Patrlc!a Mcl(ay [mairta paund:av@dearwire net]
~ Sent: Tuesday, October 23, 2007 10:25 AM :
~ To:Thomas G. Walker =

Bl Sa:bjad:. RE: McKaySeniement Agreement

Cc: Stanley W, Welsh; Méllssa Wdfe Pam Catson

- not be abie to deduct any of the paymems under the proposed Property Settfement Agreement

. Under current law, so long as you are paying the mortgage interest payrnents, you will be eﬂtntied to i
- the interest deducnons /. So does this mean he can take the intereﬁt deduct:on even theugh hts

:;\the hume mortgage mterESt payments becaruse the Personai Res;dence is. not his pnnupat """
residence.// so, who will claim the interest payments? Perhaps because the hause is in my name, sf

Darwin protests, we can use this as leverage. // Under no circumstancas pursuant to current law will

- Darwin be able to qualify to take the mortgage interest deductions because you will awn the house, -

= Youand you aione will be entitled to the mortgage interest deduction, unless you convert the
. residence to an investment property.  Stan infarmed me that you did not terminate the tenancy af
. ‘therenters. You need to check with your accountant to determine whether renting rooms in you -
e home has any effect on vcur quatlﬂcatmn tﬁ t;ake the mortgage mterest deductmsn It would seem

e RO T S T M AR 1 NS i e et it




if he really DI'OMS@S perhaps we can say ne can have tms deducuon in exchange fer him gwing e .
- Palace Resorts. wh:ctrl gave back to him in the first opemng offer Saturday b reallv shauld hava kept:
- _that _'e‘ See atmva h ;

i) plan on sendmg the drafts to Km and John eariv th!s aﬂ:ernnoﬂ _ 50 please oomplete an ﬁnal :
-revlew by Noon_ omaham e s e T o

E:T’humasG Waiger ..... = ey
~_ Cosho Humphrey, P W e e e o
800 Park Blvd., _Swte 7‘90

 Bose, ID 83079518
e i Du-ec[ phone* 208"639”560?
o Dlmct fax: 298-639-5609

' %-:RICO websute Mmmagﬂ 5gr,g

-me Patncsa Md{ay {maﬂto paimdtay@deamre net]
. Sent: Tuesday, October 23, 2007 9 38 AM _
. i :._.Z;-_ _Tﬂ' Thmnas{; Waliter : =
etisieg si-lbject: MdfavSewementAmment_ :

l remember sewer‘al yaars ago we had 3 problem with the 1RS due Lo who dazmad or whalever the ahmony mgammg
Darwin s dworce from Donna as m &elr decren I don' -:'beﬁavg it was covefed : T

e Can this be cwered in me"Praperty Setﬂement Agmement‘? Under ftem 8 mgammg the taxasi sse Danmn pays for
' tax preparations for 2005, 2006, and 2007 and received any and all tax refunds. If the house is not paid off MarchlAprﬁ

. 2008. is he able to take all the interest paid on his future taxes after 2007 since he is going to be paying the merigage. |
i .-wzll be wori(mg some and mli nead some tax wma-aff pemaps !f I arn abie to take me tax write-off of the mortgage i

What tax ramnﬁcatms am i going to have when | racewve the SB{JO 000 007 Agam tefamng to Darwin's pfwms d’mel i
S was stupuiated a certaln way sa that Donna dad not-have to pay laxes on the funds she recawe:f 5

J d prefer not to fmd mysetfstuck to pay taxes on that much money, if tham i53 way in whetner itis stated as prouarty
© setlement or alimény. . Perhaps this needs to be covered in the Agsraement so we do not have bo converse latar All fd -
need todo) s show ;hus Agmamenua the C.PA ¥ ii be usmg Wikt T i

took ittothe busmess {0 store he was to make sure it was wmtnnzad He needs to return it to mein woming cond ition
- throughout. {f he did not winterize it then repairs will need to be made to the water system due ta freezing and pipes
©  breaking. Canwe p!easa mc&ude ‘return of the rrmorhome to Patricra m exoelienl working Oﬂﬂdltm as lt was when he
szored I! Ei : ; : Sl
1 also neea:t to have the ‘House oonstmction foider Wlfh reoerpts ezc retumed o ma. They wete given. tms as a repty to:
- _oneaf the interrogatories. | need to have this retumed fo hava procf of ths constmcuon and imp:uvements dcne cn ma
e hnma forwhenhf l sell the home. - : e

Thss is ali } could ﬁnd at Lha present I‘H read rtthrangh again in coup!e.hcurs la see rf anythmg aise pops up

= CH2354

000061




000062




H -lﬁﬁiﬁi Carson e
ThumasG Walkar Ll
_Wadnesday,cmwzcz ZBO?BASAM é-gf i

- ;-sm

. o Stanfey W. Wel '_:';Ma;fssaw::zra PamCarson
- Subject RERefero212 McKay s

e _'Cosho Humphrey, LLP / N ;

. 800 Park Bivd., Suite ?90
‘POBox9518
Boise ID 83707—9518

Rm web site: . thomesaualker.com savalercom

From: Patricia Mc'(ay {nmilto patmckay@cleamire net]
- Sent: Wednesday, Ocmher 24 200? 6! 43 AM :
. Tea: Thomas G. Walker

L "s:.lbject RE Referto?.l ZMcKay

" Meotns Thomas & Walker: [mas!to mlkzr@c.:shoa.aw mm]

"7 Sentt Wednesdsy, October 24, 2002 6527AM- .+ ¢ 8 0 8
: .' . To: pmud(av el BT L <L
 CcxStanley W. Welsh; MehssaWolfe’ Pam Carson o e B

i _.Suhject RE: Referto:uzmm ..... s e
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it says pdnc;pai and aommf mterest!.o zﬂm 3

interest buf tam and insufance is amutmd unul
__r'ead_ it as hmx not ha\ang to pay the taxes and msuuanee

.:20 2012 lsﬁll

enniy to wh;ch they are acfdress&sd 1 you are not the. mtended rec:plem You are noiniéd that dnscloqmg

- copying, disiributing or mkmg any action i re)!ance on the contents af !hxs mfoma_tmn s s‘mcﬂy pmh“blted It
o you have fecesved zhas emml in crrorpleas_t. 101 ender and de ' S o
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Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other person
(i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the purpose of
avoiding penalties that may be imposed under federal tax law.

CH 2693
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Pam Carson

From: Thomas G. Walker

Sent: Friday, October 26, 2007 9:57 AM

To: Patricia McKay

Cc: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: RE: McKay undisclosed item

There was no deadline on when the documents were to be signed. I provided the documents to
Darwin’s attorneys on Tuesday. We will follow up for a status report on their review today

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay ; cl
Sent: Friday, October 26, 2007 9:59 AM
To: Thomas G. Walker

Subject: McKay undisclosed item

What's happening? Wiill we be signing the final official papers today? | thought it all had to be completed in 5 days.
Dusty from Yerrington called here last night looking for Darwin. | asked a few questions and learned he had built the new

shop for Darwin in Yerrington ~ something Darwin did not disclose as property worth at least $100,000.00. | suspect I'll
continue to discover things like this as time goes on.

CH 2696
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Pam Carson

From: . Thomas G. Walker

Sent: Tuesday, October 30, 2007 2:45 PM
To: Melissa Wolfe

Cc: Stanley W. Welsh; Pam Carson
Subject: FW: McKay Two Building Lots

Mel: Please print for file and file in Pro Law.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay [mailto: patmckay@clearwire.net]
Sent: Tuesday, October 30, 2007 1:54 PM

To: Thomas G. Walker

Subject: McKay Two Building Lots

Thoughts I'd send you my thoughts in case you may be on the phone with opposing counsels negotiating the Property
Settlement Agreement. | have concerns about the 2 lots as explained below.

| do not believe there is any good reason for the delay in this signing, other than allowing Darwin additional time to
renegotiate the Status deal prior to the signing of this property settlement.

1 picked up the Status file from your office so | could review it for clarification of the two building lots.

in Counter Offer 1, ltem 5, of Exhibit 124, it reads: As additional compensation for the procurement and execution of this
contract Seller shall retain ownership of two buildable lots with free and clear title in Seller's name. Phase and lots to be
identified by Seller within 3 days of Preliminary Plat Approval and Seller shall have first right selection of said lots. In this
sentence “procurement and execution of this contract” refers to the Albrethsen deal Darwin put together.

In the Property Settlement, Item 1.8 is written in such a way that it sounds like | would loose the two building lots if the
Status deal falls. [f the deal falls Darwin pays me $500,000.00 instead of $800,000.00 but | should not loose the two
building lots. Status or assigns will still be conveying these two building lots to our estate which in the property settlement
come to me. The two building lots should perhaps be addressed separately in the property settlement?

The building lots will each be worth at least $100,000.00 and probably more when all is developed a few years from now.
| believe Darwin is and/or will do all he can to get out of paying me the full $800,000.00. When dividing $5,000,000.00 by
30 acres the price is $166,666.00 per acre that Status will walk away from. That's a lot of money for the 30 acres and |
can see where Status just may walk away.

| do not want to loose the two lots.

CH 2704
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Thank you.
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Pam Carson

From: Patricia McKay [patmckay@clearwire.net]
Sent: Tuesday, October 30, 2007 3:26 PM

To: Melissa Wolfe

Subject: RE: McKay vs. McKay

| have all the items ready to go for the transfer meeting.

Darwin had already taken the entire notebook of Palace Resorts information to the office last year. | do not have
anything.

From: Melissa Wolfe [mailto:

Sent: Tuesday, October 30, 2007 12:06 PM
To: Patricia McKay

Cc: Stanley W. Welsh

Subject: FW: McKay vs. McKay

Patty,
Attached is a copy of a letter Tom received from Mr. Miller. I will contact them now to see what changes if any
they have to the proposed order.
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Confidentiality Notice:

This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. If
you have received this email in error please notify the sender and delete the email. Please note that any views or
opinions presented in this email are solely those of the author and not necessarily those of Cosho Humphrey,
LLP. The recipient should check this email and any attachments for the presence of viruses. Cosho Humphrey,
LLP accepts no liability for any damage caused by any virus transmitted by this email.

IRS Circular 230 Notice:

Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other person
(i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the purpose of
avoiding penalties that may be imposed under federal tax law.
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Pam Carson

From: Duff McKee [ddmckee@idacomm.net]

Sent:  Friday, November 09, 2007 1:16 PM

To: Thomas G. Walker

Ce: Stanley W. Welsh; Melissa Wolfe; Pam Carson; kim@kbrookslaw.com; 'John Miller

Subject: RE: McKay v. McKay
Counsel:
I would be happy to help.
| would suggest a telephone conference as soon as convenient to isolate and frame issues, and go from there on a
procedure. | can be available anytime on Monday, 11/12 or anytime on Wednesday, 11/14 for a telephone
conference, if one of you can set it up. My telephone equipment is stone-age, and | have no capability to arrange a
conference call. (If these two early dates do not work, anytime during the Thanksgiving week of November 19 is
available for a telephone conference.)

| suggest that Tom Walker coordinate this conference call, just to ensure that someone takes the beginning steps. |
await your advice.

Duff McKee

From: Thomas G. Walker [mallto:twalker@CosholLaw.com]

Sent: Friday, November 09, 2007 11:55 AM

To: ddmckee@idacomm.net

Cc: Stanley W. Welsh; Melissa Wolfe; Pam Carson; patmckay@clearwire.net; kim@kbrookslaw.com; John Miller
Subject: McKay v. McKay

Importance: High

Judge McKee:

It appears we need your assistance in finalizing the documentation and implementation of the
McKay’s property settiement agreement. As you know the substance of the settlement was
agreed to at the conclusion of the mediation session held on October 20", I have attached the
latest draft of a “comprehensive” Property Settlement Agreement. I provided the first draft of
this document to Ms. Brooks and Mr. Miller on Tuesday, October 23,  Ms. Brooks and Mr.
Miller responded with suggested changes on October 30%. Stan and I then arranged for a
telephone conference with Ms. Brooks and Mr. Miller to discuss proposed changes and to finalize
the agreement. The conference call was held on October 31%%, I incorporated the changes we
discussed into the attached draft and provided a draft to Ms. Brooks and Mr. Miller on October
o

Although both Stan and I have followed up several times with Ms. Brooks and Mr. Miller, we have
not been able to conclude the formal documentation and obtain a Stipulated Judgment and
Decree and Property Settlement Agreement. We have been told that "Darwin has issues” with
the draft, but we have not been told what those issues are. This matter has been pending for 20
days since the conclusion of the mediation session. As you know, Patty has on-going debt

11/9/2007
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~ " obligations that Darwin agreed to service, but so far he has failed to pay those obligations.

You will recall that the parties and counsel agreed that you would arbitrate the terms and
implementation of the settlement. On behalf of Patty, we are calling on you to do so. Iam
providing a copy of this email to Ms. Brooks and Mr. Miller.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Bivd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mall: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com
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Confidentiality Notice:

This email and any files transmitted with it are confidential and intended solely for the use of the individual
or entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly
prohibited. If you have received this email in error please notify the sender and delete the email. Please note
that any views or opinions presented in this email are solely those of the author and not necessarily those of
Cosho Humphrey, LLP. The recipient should check this email and any attachments for the presence of
viruses. Cosho Humphrey, LLP accepts no liability for any damage caused by any virus transmitted by this
email.

IRS Circular 230 Notice:

Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other
person (i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the
purpose of avoiding penalties that may be imposed under federal tax law.
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Pam Carson

From: Thomas G. Walker

Sent: Tuesday, November 13, 2007 7:31 AM
To: Stanley W. Welsh

Cc: Melissa Wolfe; Pam Carson

Subject: FW: McKay v. McKay

Stan: Do you want to respond to this message?

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Bivd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay [mailto:

Sent: Tuesday, November 13, 2007 7:32 AM
To: Thomas G. Walker

Subject: RE: McKay v. McKay

My take is that Darwin is stalling for a reason....perhaps waiting to get his next years financial approval from Sterling Bank
which is due November 15. Neil Salathe also thought he'd do that after Neil read the letter from Sterling (Neil has quite a
background with banking policies and use to work for banks.) To get this finalized I think the meeting with the Judge may
have to be set up and make it happen and not accept Kim/John saying they will sign as they did last week to get the
meeting cancelled. Obviously that was another stall tactic. Let's not accept whatever Kim Brooks states. She lied about
Darwin having paid the mortgage and other debts this month so as far as I'm concerned she has no ethics and has not
been honest with us.

| did send an email to Kim Brooks stating she had told us “YES" that the mortgage and other debts Darwin agreed to pay
this month had been paid, when in fact Darwin has not paid anything. Kim Brooks, as an attorney, has no business not
being honest.

This past 4 weeks has cost me a bunch more money and | do not have it. Darwin should have to pay all costs | have
incurred since 3-4 days after October 20™.  I'm not happy with this delay and do not feel | should have to pay for the past
3 weeks of legal costs — these delays are due to Darwin delaying and he should have to pay.

Thank you.

From: Thomas G. Walker [mailto:twalker@CoshoLaw.com]
Sent: Tuesday, November 13, 2007 6:55 AM

To: kim@kbrookslaw.com; John Miller
Cc: kwescott@kbrookslaw.com; Stanley W. Welsh; Melissa Wolfe; Pam Carson; Patricia McKay
Subject: McKay v. McKay

Kim and/or John: What's the status?
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Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790
PO Box 9518

Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609

RICO web site: www.thomasawalker.com
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TO: Tom Walker
FR: Patricia McKay
DT:  Nevember 13, 2007

Attached Is the most recent Bank of America credit card November statement. The balance Is
different from the amount showing on the Settlement Agreement. The Settiement balanca should
show $22,803.42. | do not know if you also need to note the name on this account is Patricia E
Christensen. | will not be changing my name on this account.

As you know, lamveryoonnemadhahompaynmtnmﬂmyaudﬁwdsqetpaldmumaby
Darwin 8o my credit rating does not reflect "late payments, efc.”. Can we add to the Agreement
a line stating something liks...

| would also fike to ask that the total of all the November payments be given to mein a check
mmnwlmmmmwﬁGMMmemﬁmMm
for November.

000074°H01920






4 ®

Pam Carson

From: Thomas G. Walker

Sent: Tuesday, November 13, 2007 12:12 PM

To: Patricia McKay

Cc: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: McKay v. McKay

Patty:

We can't increase the amount of the Bank America card balance at this time. The difference in the
amount showing on the statement and the Property Settlement Agreement is $58.29, which are the
finance charges. Under the Property Settlement Agreement, Darwin is responsible for the finance
charges from and after October 20", but not before. We do not need to identify the Bank of America
crﬁit iard account name since the credit card account is identified as by the last four digits, i.e.,

I have made the additions you requested requiring Darwin to notify you that he has made the
monthly deed of trust note and credit card payments on time. I think you can also track these
payments on the Internet and I advise you to do so. We will work with Darwin’s counsel regarding
the November payments.

We have been exchanging comments and minor requests for changes with Darwin’s counsel this
morning. I am waiting for some additional language from them regarding the McKay Family assets.
Then the Property Settlement Agreement should be in final form. As soon as I have it finalized, I will
email the document to you and Darwin’s counsel for final review prior to execution.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

CH 2761

000076



‘ Page 1 of 1 E
® #

Melissa Wolfe

From: Thomas G. Walker

Sent:  Friday, November 16, 2007 12:15 PM

To: Patricia McKay

Cc: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: McKay v. McKay

Patty: Iam writing to confirm the phone conversation that Stan and I had with you this
morning regarding the status of the documentation of the settlement. As we told you, we
were not able to agree upon definitive language with John Miller regarding the Status
transaction. The difficulty is coming up with language that conforms to the mediated
agreement and provides you with protection against manipulation of the deal by Darwin. As
you know, we have made several different proposals over the past several weeks in drafts of
the comprehensive Property Settlement Agreement, but so far Darwin has not agreed to our
suggested language or provided us with any meaningful counter proposals. We have provided
you with copies of our drafts. We have also discussed other alternatives with Kim and John,
but those discussions have not resuited in acceptable language. John agreed to provide us
with Darwin’s written proposal for paragraph 1.9 either this afternoon or early Monday
momning. If we don't reach an agreement by Monday, we will turn the matter over to Judge
McKee. You have agreed that you want to continue with the settlement discussions, including
submitting the dispute over the agreement’s language to Judge McKee. We will keep you
informed.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Bolse, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

11/19/2007
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Pam Carson

From: Thomas G. Walker

Sent: Monday, November 19, 2007 6:26 AM

To: Melissa Wolfe

Subject: FW: McKay Thoughts

Attachments: Nov 18 2007.doc; Nov 2007 Est Fin Statement.xls

Please print message and attachment(s) for file and file both in Pro Law.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607

Direct fax: 208-639-5609

E-mail: twalker@cosholaw.com

Blog: www.ricolawblog.com

RICO web site: www.thomasgwalker.com

From: Patricia McKay [mailto: patmckay@clearwire.net]
Sent: Monday, November 19, 2007 5:52 AM

To: Thomas G. Walker
Subject: McKay Thoughts
Good Moming Tom,

| see your lights are on so you might be there.

| have given much thought to the situation you folks are dealing with and how | might help with some insight.

I'm up for the day. I'd appreciate a call after you review the attached. Perhaps with some dialogue we can come up with

an approach to whatever they submit, or not submit.
342-7627

Thank you.
Patty

CH 2763
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Per my conversation with you Friday, you stated there is no way of knowing if in fact Darwin
has conveyed to John Miller the truth about the requirements Sterling Bank has requested of him.

You also asked me Friday about the location of the two building lots. Darwin was not honest
October 20 when he stated he will only receive the lots from the final 30 acres Status will be
purchasing. Confirmation of where the lots are can be found on page 39 of Darwin’s deposition
taken last March. Stan asked Darwin “Where are the building lots?”” Darwin’s reply, “They will
be part of that 40-acre development.” And on lines 8-13 he specifies “one quarter mile east of
the intersection of South Eagle Road and Lake Hazel Road”” which was the Albrethsen land.
This explains Darwin will not have to loose the two lots and therefore I should not loose them in
the Settlement if the Status deal fails in March. As we know, the deed for this 40 acre section of
the contract has already been conveyed to Status. Further, in the Settlement Agreement, it
should be noted if Darwin receives the lots or funds from the lots in the future that these be mine.
Since the lots were given to me and if they still exist after March 2008 they should still be given
to me.

Due to the problems and lack of forthright information Darwin has not provided us via
interrogatories, etc. the past year I do not believe Darwin has been honest with either of his
attorney and therefore information to us via both his attorneys. I find it difficult to believe the
bank will not allow Darwin to pay off the home, when the 5.1 million is obtained by Status in
March, since paying 1.5 million (the home off and $800,000 to me) still would enable the bank
to receive 3.5 million toward the bank notes of 5.3 million (October 9, 2007 letter from Sterling
Bank). The bank dealing with a possible buy-out should not have anything to do with the
relationship Darwin has with the bank.

November 15 was the deadline for the short term extension of the Turf Company’s operation’s
revolving line of credit. With this deadline Darwin was no doubt required to submit an updated
financial statement. During the past year financial statements and other financial documents we
requested through interrogatories was never submitted to us. I do not understand why we cannot
request copies through Sterling Bank of this information. Since I am still noted as Guarantor on
the notes I should be able to see the current financial statement he submitted. I am tempted to
visit the bank today and inquire.

I would like to make the following suggestions:

2 We request to have a second settlement mediation visit with Judge McKee.

2 Prior to a secondary mediation visit we obtain a copy of the financial statement Darwin
submitted to Sterling Bank November 15 for the renewal of his Line of Credit for the businesses.
This financial statement should be presented to Judge McKee. October 20 we verbally accepted
what Darwin expressed without any documentation from the bank and perhaps we should not

have done so.

AND -OR
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3, We request to have a meeting with the Sterling Bank representatives or take their
deposition and to view the financial statement Darwin presented to Sterling. Since Iam a
guarantor on the loans I should be able to view this information either with my attorney or
anyone else.

The updated financial statement should show the true net value Darwin should have provided us
and to Judge McKee October 20™. I do not believe Darwin was honest when he expressed to
Judge McKee the net worth was 2.5 million. Darwin did not provide us anything to substantiate
the net worth. I have outlined on the attached Excel sheet what I believe to be on a current
financial statement. (Not all items have been included. I have not entered the accounts
receivables of the businesses which are probably about $500,000.00.)

Perhaps in your conversation with John Miller this morming you could suggest we suspect
Darwin has committed “fraud” since he did not disclose true and honest information of the
following:

1. He expressed he would loose the 2 building lots. However, according to his March
2007 deposition he will not.

2. He did not include in the net value of the assets the water rights. Those alone are
worth over $2,000,000.00 and would not decline in this present market. (Darwin told me once
that he did not disclose the water rights when he divorced Donna.)

3. He was not honest with the true net value of the estate.

4. We have been informed he sold property recently to Jackie Grant and have proof he
set up an LLC with her.

I do not feel we should get hung-up on what Judge Hansen may do regarding the prenuptial.
Tom did an incredible job on the Memorandum and the Statement of Facts and it is because of
these items being presented to Miller/Brooks that they were not objectionable to mediation
settlement talks. Also, during those talks Darwin started out only giving me the house and all
contents yet we increased that substantially. Darwin knew then the net worth was far more than
what he initially disclosed and this is why he did not submit written documentation of the net
worth.,

Now that a month has gone by I have incurred more attorney expenses along with the
September/October invoice from Hooper Comnell of $3,400.00 which I was not aware of.
Because of these additional expenses I wish to pursue we try to obtain additional funds to cover
these expenses. Darwin’s game plan is to force me into financial problems.
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Estimated Net Worth as of October 2007

Status Sale March 2008 5,100.000.00
Five Acres where Turf Co.
business is located including This would be a low figure due to the
buildings $40,000/Acre 200,000.00 buildings and being on Eagle Road
Darwin did not disclose he had a new
Yerrington Land - 323 Acres @ shop built on the property and paid cash
$3,500/Acre includes buildings 1,130,500.00 for it - probably over $100,000.00
Murphy Land 2700 Acres @
$1,300/Acre and 3300 Acres @ Darwin's Deposition March 2007 pg. 39-
$1,500/Acre 8,460,000.00 40
Weiser Land 240 Acres @
$2,000/Acre Includes buildings 480,000.00{ Pleasure Turf
On Albrethsen land already deeded to
Status per March 2007 deposition, page
| Two Building Lots 200,000.00 39
Teton Reserve Lot 300,000.00 He did not disclose.
Feb 2006 Fin. Statement & he has
Equipment & Machinery 2,400,000.00 purchased additional since.
Water Rights 2,000,000.00 Per financial statement Feb 2006
On Albrethsen land he purchased but
retained water rights when he sold to
Water Rights unk Status.
Total Property Value 15,170,500.00 i
Less Sterling Bank Debt -5,300,000.00 November 2007 Bank Letter
Total Estimated Net Worth 9,870,500.00
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Patricia McKay

From: Thomas G. Walker [twalker@CosholLaw.com]
Sent: Wednesday, October 01, 2008 06:46

To: Patricia McKay :

Ce: Stanley W. Welsh; Melissa Wolfe; Pam Carson
Subject: RE: $500,000.00 did not arrive

Patty: I did not receive word that the $500,000 was received in our office yesterday. We can
request that interest be paid monthly, but that is not a requirement of the settlement
agreement. You may want to consider foreclosing on the general lien created by the
judgment that we have recorded. If you want us to proceed with such a lawsuit, we will need
a signed Legal Representation Agreement and a $10,000 retainer. Let me know if you want to
proceed with the lawsuit.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Wednesday, October 01, 2008 6:41 AM

To: Thomas G. Walker :

Subject: $500,000.00 did not arrive

Good Morning Tom,

The $500,000.00 did not arrive yesterday and | was home all day to receive it so there are no excuses. However,
could Kim Brooks or Darwin have delivered the $500,000.00 to your office?

The Decree states we now go to $800,000.00 plus 6% interest. Can we request that the interest be paid to me on
- amonthly basis effective today or does the interest have to be paid when he is able to pay the $800,000.00?

What is the proper approach to take now?

Thank you,
Patty

IS1G:48¢37696273019871577910!
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Patricia McKay

From: Thomas G. Walker [twalker@CosholLaw.com]
Sent:  Tuesday, December 16, 2008 08:52

To: Patricia McKay

Ce: Stanley W. Welsh; Pam Carson

Subject: RE: Collection on Judgment

Patty: See comments in red below.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mall: twalker@cosholaw.com
Blog: www.ricolawblog.com

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Monday, December 15, 2008 8:28 PM

To: Thomas G. Walker

Subject: RE: Collection on Judgment

First, Stan will call Kim Brooks and see what he can find out. If you don't receive a satisfactory
proposal as a result of Stan’s conversation with Kim, the next step would likely be to file for
contempt because Darwin failed to list the Albrethsen property as required by section 1.8.2 of the
Property Settlement Agreement that was incorporated into the Judgment and Decree of divorce
filed on November 29, 2007. Are you certain that Darwin did not list the Albrethsen property?

We cannot obtain a writ of execution at this time because section 1.8.3 makes Darwin’s payment
to you of $800,000, plus interest at 6%, payable within five days of any funds from the sale of
either the Albrethsen property, the Home Farm property or both (provided that payment of funds
from the sale of the Home Farm may only be made to the extent allowed by the bank holding the
line of credit for the Turf Corporation).

Once we can proceed with collection of your judgment, the following comments would apply.

I'd like to know more about what is going to happen with the “seizing procedure®. Once we seize the properties do |
have to sell the items to get my money? The sheriff would first seize and sell Darwin’s tangible personal
property (i.e., vehicles, equipment, furniture, etc.) at a public sheriff’s sale, which is like an
auction. Seizure can be accomplished in several different ways, including tagging an item
indicating it has been seized by the sheriff, disabling a vehicle, sequestering or storing furniture,
etc. Darwin's stock in various corporations, his member interests in limited liability companies and
partner interests in partnerships can also be seized and sold at a sheriff's sale. Creditors with
liens having a priority date prior to the date you recorded your Judgment and Decree will have to
be paid first out of the proceeds. The list of items to seize could be endless, i.e. land, vehicles, office
equipment, farm equipment, etc., personal furniture, etc. The more comprehensive the list, the more likely
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Tom, you tell me what the best method is please. | don't know anything about seizing of property. | am willing to do
whatever arm-twisting you suggest to hopefully make everything work. | do not want to risk loosing the $800,000.00

he owes me. As noted above, Stan will call Kim and then we'll proceed from there.

Oh, | also talked with Gene Thurston late today and he told me that today, December 15, was the deadline for Darwin
to pay $1.6 million toward the Murphy property (possibly Hulet). Gene said Darwin had approached him a couple
months ago asking if Gene knew of anyone who would loan him the funds.

If seizing some property and not all to make our point and/or a stiff letter or something filed with the courts of him
being in contempt, whatever, plus the 6% interest being paid on a monthly basis immediately while whatever process
in taking place, Tom, you be my guide.

P'll await your thoughts, thank you,
Patty

From: Thomas G. Walker [mailto:twalker@CoshoLaw.com]
Sent: Monday, December 15, 2008 4:04 PM

To: Patricia McKay

Cc: Stanley W. Welsh; Pam Carson

Subject: Collection on Judgment

Patty: We can designate certain items of personal property for the sheriff to levy on. Can you
provide a list of personal property items that you would like seized. Once we start the collection
procedures, I think we’ll get Darwin’s attention. '

Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
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PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com
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Confidentiality Notice:

This email and any files transmitted with it are confidential and intended solely for the use of the individual
or entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly
prohibited. If you have received this email in error please notify the sender and delete the email. Please note
that any views or opinions presented in this email are solely those of the author and not necessarily those of
Cosho Humphrey, LLP. The recipient should check this email and any attachments for the presence of
viruses. Cosho Humphrey, LLP accepts no liability for any damage caused by any virus transmitted by this
email.

IRS Circular 230 Notice:

Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other

person (i) in promoting, marketing or recommending any transaction, plan or arrangement or (ji) for the
purpose of avoiding penalties that may be imposed under federal tax law.
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Patricia McKay

From: Patricia McKay [patmckay@cableone.net]
Sent:  Thursday, December 18, 2008 4:01 PM
To: Thomas G. Walker’; 'Stanley W. Welsh'
Subject: Letter to Kim Brooks and Darwin

I'm sorry for the confusion in deciding what to do regarding the $800,000.00 However, this is what | would like
done.....

| would like a letter address to Darwin's attomney stating: (Of course please feel free to reword properly.)

Patricia has discovered through court records the Assignment of Mortgage and funds paid to Darwin via Lawyers
Title Insurance. She also contacted Lawyers Title and verified Darwin was issued a check for funds exceeding
the necessary amount of funds due her via paragraph 1.8.3. Darwin received these funds November 7, 2008 or

shortly thereafter.

We request the $800,000.00 plus 6% interest from October 1, 2007 due Patricia be paid immediately since these
funds were due Patricia 5 days from his receipt of the funds. We also request proof of the date he was issued the
check from Lawyers Title Insurance.

Tom and Stan - If you did not inform Kim Brooks of the Lawyer's Insurance check issued to Darwin, I'm sure Kim
will be very surprised with the content of the letter | wish for you to send. She may even fire Darwin. If she
doesn't fire Darwin then the two of them will approach us to make some sort of settlement instead of us
approaching them for the settiement. Darwin was wrong in not paying me within 5 days of receiving the funds
from Lawyers.

1 will hold firm to receive the full amount and | wish to play very HARD BALL. I'm not interested in working out
deals whereby [ receive less than what | am due. | already lost two building lots.

The ace in our pockets will be Sterling Bank will call all notes due immediately if we place liens on his properties
as there is a clause which does not allow subordinate liens on the properties. And, Darwin knows he'll never get
another bank to represent him so he is probably sitting on the funds to make sure he has them to pay his monthly
payments to the bank as well as employee payrolls, etc. Darwin will do anything to keep his farm as that means
more to him than his children, his marriages, his employees, anyone.

Thank you.

MCKAY 314 |
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Patricia McKay

From: Thomas G. Walker [twalker@CoshoLaw.com]
Sent:  Thursday, December 18, 2008 09:36

To: Patricia McKay

Cc: Stanley W. Welsh; Pam Carson

Subject: RE: Please file contempt charges

We cannot file a motion for contempt until we have gathered the facts outlined in the notes I
provided you yesterday. Also, remember that I warned you yesterday that if we file a motion for
contempt, Darwin may discontinue the $2,500 per month alimony payments and may also cease
making the monthly payments on your home. Gene Thurston told me yesterday that he also
believed Darwin would cease making these payments if court action in undertaken.
Consequently, we do not think it is in your best interests to file a motion for contempt unless and
until settlement negotiations prove unsuccessful.

Thomas G, Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com

From: Patrida McKay [mailto:patmckay@cableone.net]
Sent: Thursday, December 18, 2008 9:22 AM

To: Thomas G, Walker

Subject: Please file contempt charges

I'd like to file contempt charges now and if they want to talk fine but if no charges are filed I think they'll waste my $
with nothing but talk and no action. |thought that’s why I'm working on finding all the documents for my October 8,
2007 Affidavit you gave me yesterday? Remember, Darwin didn't want to talk settiement until contempt charges
had been filed. Settlement talks happened October 20, the Saturday before the Wednesday court date he was up for
all the contempt charges.

Regarding the documents I'm looking for — | cannot find Darwin's two depositions dated September 7, 2007 and
March 21, 2007. | did find the main book of exhibits. I'm looking for the “Bates Numbers now.

Thank you.

From: Thomas G. Walker [mailto:twalker@CoshoLaw.com]
Sent: Thursday, December 18, 2008 8:33 AM

To: Patricia McKay

Cc: Stanley W. Welsh; Pam Carson

Subject: RE: Tom Walker's Affidavit Oct 18 2007 filed in court

Notwithstanding the contents of your email below and the earlier email sent by you at about 7:48
a.m. this morning, I assume from our conversation yesterday that we are to try first to work out
a settlement of your $800,000, plus interest claim, before taking any court action. Is that

MCKAY 319
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Patricia McKay

From: Thomas G. Walker [twalker@CosholLaw.com]
Sent: Monday, December 22, 2008 14:49

To: Patricia McKay

Cc: Stanley W. Welsh; Pam Carson

Subject: RE:

Patty:

Pam just told me you called about the email below. I have not had a chance to talk to Stan
because he has been in court today. I believe he is scheduled to be in court out of town
tomorrow. So, he may not have time to respond. I understand that you expressed concern that
we did not include a deadline in the demand letter to Kim Brooks. Under the circumstances and
considering the intervening holidays, I doubt that a deadline would prompt a quicker response
from Darwin. I am confused by your recent anxiousness to confront Darwin with a court
proceeding considering that you have repeatedly said that you did not want to drive him into
bankruptcy, or cause Sterling Bank to call his loans. I believe your expression was that you “did
not want to cut off your nose despite your face.” We have also discussed the possibility that
Darwin may discontinue the $2,500 per month alimony payments and may also cease making the
monthly payments on your home, if you undertake litigation against him. You know that Gene
Thurston told me he also believed Darwin would cease making these payments if court action in
undertaken by you. You have told me that you can't survive financially for several months
without the monthly alimony and house payments. In fact, you said you are $30,000 “in the
hole” now.

QOur discussions to date have left me of the opinion that a settlement was better than litigation.
We have made demand upon Darwin to pay immediately. If he does not, or if he does not make
an offer that you deem acceptable, then proceeding in court may be the best alternative.

I have also asked you to complete the timeline information that I emailed you on December 17“‘,
but we have not yet received that information.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com

From: Stanley W. Welsh
Sent: Monday, December 22, 2008 8:51 AM
To: Thomas G. Walker

Subject: Fwd:

MCKAY 306
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Begin forwarded message:

From: "Patricia McKay" <patmckay@cableone.net>
Date: December 22, 2008 7:39:42 AM MST
To: "Stanley W. Welsh™ <swelsh@CoshoLaw.com>

Thank you for sending the second letter to Kim Brooks — very well done.

As you start your discussions with Kim Brooks, Darwin probably needs to be reminded of item 17,
Attorney Fees, of the Decree.

Also, Section 2.1 which we did not mention in the letter “...... Darwin shall pay off the full amount of
Personal Residence Debt directly fo the respective mortgage companies within thirty (30) days of the
date the Status Real Estate Transaction closes, or within thirty days of receipt of any funds from the
sale of either the Albrethsen property, ...... :

What is your timeline? When do you cease talking with Kim and filing contempt charges against
Darwin? | feel we need to proceed the fastest and direct, hard approach toward Darwin as | cannot
afford a hugh attorney bill.

| realize Tom will be gone until the 7, Stan, will you be around working on this? And do we know i
Kim will be around during the holidays to work on this?

Should | work on filing liens on the Nevada properties? Or, would you folks prefer to work with the
attormey in Reno, Gary Silverman?

Thank you,
Patty
1S1G:4941a74£264832093919311!

ER L 2] o bk sk o o ke e e sk o o o o e ol ok s ol oo ool sl o ol e o e ofe ool ol e ol o o o o sk ke ek *kkkrrkhkhkrkkekhhkhkbbkbbrRrhkkikE
Seakok ko ok ok dokok ok koo Rk R kR bk sk ok ook ok ok ok Bk Aok Rk kR kR ok
Confiflentiality Notice:

This gmail and any files frdnsmitted with it are confidestial and interided solely forthe use of thelindividual
or entjty to which they dre addressed Ifyouamnot fie intended recipient you are/notified that disclosing,

prohibii e received this gmail in errof please notify the spnder and deietetheemml flease note
that a in this emafl are solely those of the author and not necessarilly those of
Cosho - . should clieck this email and an at!mentsfortheprcsen of

virused. Cosho H s no liapility for any damage cdused By any virus transmitted by this

ax : ot intended or written to be used, ghd cannot be used, by any other
person (f) in/promoting, marketing or fecopnmending any transaction, plan or arrangement or (ii) fqr the
purpose of gvoiding penalties that may be/imposed under federal tax law.

MCKAY 311
000090 |



Exhibit

000000



DEPOSITIO! OF DARWIN McKAY (VOLUME II) TA!EN 9-27-07

1 INTHE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT ] APPEARANCES CONTINUED
2 STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 2
: MASIS ERARR DIV IIOH 3 For Defendant: MILLER & HARR
5  PATRICIA McKAY, ) 4 By: John Miller
) 5 1401 Shoreline Drive, Ste. 3
6 Plaintiff, ; ) 6 Boise, Idaho 83702
7 VS. )No. CV DR 0615200 ;
S ke - 9 Also Present: Patricia McKay.
) 10
g Defendant. ) 11
) 12
10 )
11 i3
12 14
13 DEPOSITION OF DARWIN MCKAY 15
14 VOLUME It 16
15 SEPTEMBER 27, 2007 17
16 BOISE, IDAHO 8
17
18 19
19 20
20 21
21
22 2
23
24 . 24
25 25
Page 115 Page 117
1 DEPOSITION OF DARWIN MCKAY 1 EXAMINATION
2 2
3 BE IT REMEMBERED that the deposition of DARWIN MCKAY 3 DARWIN MCKAY PAGE
4 was taken by the attomey for the Plaintiff, 4 By: Mr. Walker 122
S5  Patricia McKay, at the offices of Cosho, Humphrey, LLP, 5
6 800 Park Boulevard, Boise, Idaho, before Leda Waddle, a 6 EXHIBITS
7 Court Reporter (Idaho No. 758) and Notary Public in and 7 32 Second Amended Notice of Taking 122
8 for the County of Ada, State of Idaho, on Thursday, the 8 Deposition Duces Tecum
9  27th of September, 2007, commencing at the hour of 9:06 g9 133 Pre.Nuptja] Agreement 122
10 am, in the above-entitled matter. 10 34 Settlement Statement 122
11 11 35 Escrow Statement 122
12 APPEARANCES: 12 36 Decree of Divorce, Darwin McKay 122
13 13 and Donna McKay
14  For Plaintiff: COSHO, HUMPHREY, LLP 14 37 REMOVED FROM RECORD 122
15 By: Thomas G. Walker 15 38 Transactions for Business Money 122
16 800 Park Boulevard, Ste. 790 16 Market Account Checking
17 Post Office Box 9518 17 39 Student Loan Payoff Information 122
18 Boise, Idaho 83712 18 40 Certificate of Assumed Business 122
19 19 Name
20  For Defendant: BROOKS LAW, P.C. 20 41 Articles of Organization, Limited 122
21 By: Kimberly D. Brooks 21 Liability Company
22 23 9th Avenue North 22 42 Annual Report Form 122
23 Nampa, Idaho 83687 23 43 Annual Report Form 122
24 24 44 Certificate of Incorporation 122
25 25 45 Annual Report Form 122
Page 116 Page 118

1 (Pages 115 to 118)

BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700
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DEPOSITI*)F DARWIN McKAY (VOLUME II) TAKEN 9-27-07

1  renovation work. 1 documents is that you sold the Albrethsen property
2 Quail Hollow, Black Rock in Coeur d'Alene, Idaho 2  together with the other property that went with that
3 Club in Sandpoint. 3 transaction, that you sold that at about $130,000 an
4 I think that's it. 4 acre, and you just said you sold it for $75,000.
5 Q. Okay. 5 Am I mistaken?
6 A. Oh, one more, Palouse Ridge at WSU in Pullman. 6 A. No. No, that's what Eric Albrethsen was paid.
7 Q. Okay. I notice that with respect to Teton that 7  He was the man I bought it from.
8  you accepted a lot in partial payment for sod. 8 Q. You paid him $75,000; correct?
9 A. Wedid. 9 A. No. I'm sorry. I think it's $70,000. I don't
10 Q. Okay. And have you accepted any other property 10  have the documents.
11  with respect to any of these other golf course 131 Q. But it's in that ballpark; correct?
12 developments? 12 A. Yes.
13 A. No. 13 Q. And the documents will show us.
14 Q. That's the only one where you took an 14 But then you were able to turn around and sell
15 exchange? 15 itin very short order?
16 A. Yes. 16 A. Isold that one for $120,000.
17 Q. And your testimony is, is that with respect to L7 Q. Okay. $120,000 an acre?
18  each one of these golf course renovations or 18 A. 1did. And with two lots that come with it.
19 installations or whatever, they have all been profitable | 19 Q. When that land is sold, you got $120,000 an acrg
20  for the business? 20  forthe Albrethsen Farm, plus two lots from Status
21 A. Ithink each one would have to stand on its own.| 21  Corporation?
22 And I have not done a detailed accounting of each 22 A. It's actually not Status anymore.
23  project, you know, and segregated them out. 23 Q. What is it called now?
24 Q. But in general, your impression from your 24 A. Union Land.
25  earlier testimony, or the impression I took away, is that| 25 Q. Okay.
Page 263 Page 265
1 this was helping your bottom line? 1 And how many total acres, then, were sold at
2 A. It's definitely helping our bottom line. The 2 $120,000 an acre?
3 doors would be closed if it weren't for the golf course 3 A. 40.86.
4  business. 4 Q. Okay.
5 Q. What about the real estate sales business? 5 That's $4.9 million gross.
6 Those are generating a lot of cash now? 6 Now, you also sold some other property, though,
7 A. There's nothing right now. 7  at the same time; correct?
8 Q. I'm talking about the sales of real estate that 8 A. About -
9  you've made or the companies have made over the past| 9 Q. To the Union Land Corporation?
10  couple years, including the Albrethsen Farm. 10 A. About 28 acres of the home farm.
11 A. Let's put it this way. We hope they come 11 Q. And did you sell that also for $120,000?
12  through. Those payments are not made yet. 12 A. $130,000.
13 Q. Okay. Which payments are you referring to? 13 Q. So I'm trying to back into this number.
14 A. On the Albrethsen Farm. 14 It seemed to me based upon the documents that
15 Q. How much have you been paid thus far? 15 TI've looked at earlier that The Turf Company was due a
16 A. Enough to pay off the underlying. 16 payment in March of '08 of something on the order of
17 Q. How much was that? 17  $4 million.
18 A. Was $75,000 an acre to Eric Albrethsen. 18 You are saying it's 1.8?
19 Q. What was the total down payment? 19 A. That's for the Albrethsen Farm.
20 A. Idon't remember, three and a half million or 20 Q. What's the total payment due in March of '08?
21  something like that. About 3.2 went to Eric Albrethsen, 21 A. Ido not know as I sit here.
22 1don't know all the numbers. 22 Q. Have you produced the documents to us that wil
23 Q. How much is left to be paid, and when is it due?| 23  show that information?
24 A. There's about $1.2 million left to go. 24 A. I believe so.
25 Q. Okay. My impression from looking at the 25 Q. With regard to the High Desert Turf acquisition,
Page 264 Page 266

38 (Pages 263 to 266)
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DEPOSIT]gF DARWIN McKAY (VOLUME II) T!!EN 9-27-07
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IN THE MAGISTRATE COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PATRICIA MCKAY, Case No. CVDR 2006-0015200

)
)
Plaintiff, )
)
vs. )
) NO PGS ] -
DARWIN MCKAY, ) AM el o)
)
Defendant. ) Nov 13 2009
)

V% Yo
BY OEPUTY

REPORTER'S TRANSCRIPTION OF PROCEEDINGS

Court Trial held July 16, 2009, before

Hon. MICHAEL REARDON, Magistrate Court Judge

Transcribed by:
Susan M. Wolf, RPR

CSR No. 728 ORIGINAL
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IN THE MAGISTRATE COURT OF THE FOURTH JUDICIAL DISTRICT X APPEARANCES
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 5
PATRICIA MCKAY, ) Case No. CVDR 2006-0015200 3| For Plaintiff
1
Plaintiff, ) L} Mr, Scott D. Hess
) HOLLAND & HART, LLP
vs. ) H] 101 South Capitol Boulewvard, Suite 1400
) P.0. Box 2527
DARWIN MCKRY, ] 6 Boise, Idaho 83701-2527
) (208) 342-5000 FAX (20B) 343-8869
Defendant, 1 7
)
B
9
10} For Defendant
REPORTER'S TRANSCRIPTION OF PROCEEDINGS 11 Ms. Kimberly Brooks
BROOKS LAW
12 The Lockman House
Court Trial held July 16, 2009, before 23 Ninth Avenue North
13 Nampa, Idaho 83687
Hon, MICHAEL REARDOH, Magistrate Court Judge (208) 442-7489 FAX (20B) 468-4030
14
15
16
17
18
18
20
21
22
23
Transcribed by: 24
usan M. Woll, RPR
CSR No. 728 25
3 q
1 INDEX 1 BOISE, IDAHO
2] Witness Examination Pa 2 Thursday, July 16, 2009, 9:11 a.m.
3] MCKAY, Darwin Examination by the Court 16 3
4| MCKAY, Patricia Examination by the Court 14 4 THE COURT: ...CR 2006~15200, Patricia McKay
5 5| wvs. Darwin McKay. Mr. Hess is here with Ms. McKay;
6 6] Ms. Brooks is here for Mr. McKay. This was set for the
7 7} second day of trial. I understand that there's been a
8 8] resolution reached.
] 9 MS. BROOKS: There has, Your Honor.
10 10 MR. HESS: Yes, Your Honeor.
11 11 THE COURT: Ms. Brooks?
12 12 MS. BROOKS: Thank you, Your Honor.
13 EXRIBITS 13 Ms. Patricia McKay agrees to dismiss her --
14] Exhibit Description Hark/Adait 14 yea?
15] Exh., No. 001 E-mail containing terms of 15 MR, HES5: 1I'm sorry.
agreement between the parties
16 16 I'm sorry., Your Honor.
17 17
18 18 (Conference between Counsel.)
19 19
20 20 MR, HESS: 1I'm scorry, Ycur Honor. We have --
21 21} we have what -- an e-mail that contains the terms, and 1
22 221 thought maybe we could all just follow along with that.
23 23 THE COURT: ©h, sure. If you...
24 24 MS. BROOKS: 1Is that my copy?
25 25 MR. HESS: Uh-huh.
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THE COURT: Suwvuld we have it marked as a
joint exhibit? Okay.

(Exhibit No. 1 marked.)

THE COURT: Do you all need a few more
minutes?

M5. BROOKS: Apparently, Your Honeor.

MR. HESS: Yeah.

THE COURT: Okay.

MR. HESS: Sorry, Your Honor,

THE COURT: That's all right. call us when
you're ready.

MS. BROOKS: Thank you.

MR. HESS: Thanks,

(Recess taken.)

THE COURT: We left off, Ms. Brooks?

MS. BROOKS: VYes, sir.

I -- 1 believe that the Judge got a copy of
the e-mail that's dated Wednesday, July 15th.

THE COURT: And is marked as Exhibit 1 --

MS. BROOKS: Thank you, Your Honor.

THE COURT: -- for purposes of reviewing the

W @ < o W ol R e
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proposed settlement.

MS. BROOKS: And we do believe that, as
listed, 1 through 9 will be the terms of the agreement,
However, No. 7 has a change. And No. 7 will be deleted
in its entirety and replaced with: Darwin will transfer
to Patty 14 weeks of the timeshare of -- at Palace
Resorts, to use at her expense., The transfer will
include Patricia contacting Darwin, or one of Darwin's
agents, to obtain the -- the transfer, and she will have
to pay, 1 believe, to Mr. McKay directly.

THE COURT: Is that 14 weeks period or 14
weeks --

MS. BROOKS: She can use up to 14 weeks in
any combination that she would like to.

THE COURT: Over what period of time?

MS. BROOKS: Yeah. I don't ==

HR. MCKAY: And also given the availabiliry.
This whole package is for sale, so.

MS. BROOKS: Can she do it within -=

MR. HESS: Three years?

MRS. MCKAY: Yeah. Three years is fine.

MR. HESS: Yeah, three years.

MS. BROOKS: From today's date.

MR. HESS: Can we put in a provision that, to
the extent that there's documentation necessary, Darwin

W@ - N s W M

11
12
13
14
15
16
17
18
13
20
21
2
23
2
25

-

would agree to =-- Darwin or the company, because 1
understand it‘s a company asset --

MS. BROOKS: Yes.

MR. HESS: =-- would agree to sign whatever
documentation is necessary.

MS. BROOKS: Yes.

Your Honor, Darwin McKay, or his company, in
behalf -- on behalf of his company, agrees to facilitate
any paperwork necessary to insure that she is transferred
14 weeks.

MR. MCKAY: Okay. Is there -- is there scill
a time frame we're dealing with?

MS. BROOKS: Yeah. It's -- it's three years.

MR. MCKAY: So, I'm -- I'm limited, I cannot
do anything with this for three years now?

MS. BROOKS: Well, you're going to have to
asaign her the option to be able to take those 14 weeks,
MR. MCKAY: Out of that package?

MS. BROOKS: Correct.

MR. MCKAY: 1'l1 see if I can do it.

MS. BROOKS: Your Honor, we also anticipate
paperwork coming forth sett ing forth these terms. And
Ms. McKay agrees that there shall be a covenant not to
enforce the original decree, but Mr. McKay agrees there
will be a stipulation to liguidation of a judgment -- the

- R e

W @™ - oW

1
12
13
14
15
16
17

19
20
21

23
24
25

judgment sought. And the judgment is in the amount -- I
believe it's set forth in this e-mail -- in the amount of
$1,223,814.83.

We also anticipate that part of the
documentation coming forth will state that the Van Hess
transfer will be a property equalizaticn, and the
mortgages and the cash payment will be set forth as
alimony in the non-merged integrated contract between the
two parties.

THE COURT: Okay. S0, the -- the house
pPayments will be satisfaction of the requirement under
the decree --

MS. BROOKS: Correct.

THE COURT: -- for alimony?

MS. BROCKS: Yes.

MR. MCKAY: Yes.

THE COURT: And the other term was regarding
the Van Hess assignment was the satisfaction of --

M5. BPOOKS: Hell, urder a term --

THE COURT: -- a judgment ?

H5. BROCKS: Yes. Satisfaction of a judgment
characterized not as alimony but as a property
equalization payment.

THE COURT: oOkay. All right, So, the -- the
$1.2 millien judgment is essentially an equalization that
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had been arrived at by the original decree; right? 1 THE COURT: Okay.

MS. BROOKS: Well, in the original decree, 2 MR. HESS: Because there's a procedure that
they stated that both of the -- the first mortgage and 3| is set forth with an accountant as to how that amount
the second mortgage, so over 500,000 on the first 4] will be determined.
mortgage, 67,000 on the second mortgage, was couched as 5 Your Honor, I guess the procedural aspects of
alimony payments in the original decree. 6| this, as we di d in the chambers, I guess what I

THE COURT: Okay. Also that =- 7] understood was that there was going to be a judgment as a

MS. BROOKS: So, we're just keeping that way. 8] result of this proceeding -- proceedings, and that in

THE COURT: =-- okay. All right. 9] 1lieu of any enforcement of that judgment, the parties

MS. BROOKS: Is that it? 10| agreed to substitute this agreement.

MR. HESS: Just a couple of points, 11 THE COURT: 1 understood Ms. Brooks to say
Your Honeor =- 12] that Mr. McKay was stipulating that judgment enter on

THE COURT: Go ahead. 13| Ms. McKay's behalf, so you would prevail on your =-- your

MR, HESS: == if I may? 14| motion for --

In paragraph six it talks about the payments 15 MR. HESS: Right.
and when those -- when -- well, when there will be a -- a 16 THE COURT: -- a liquidated judgment. And I
full pay off, and we reference paragraph five, 1 forgot 17| understand, from this discussion, that you are proposing
to bring the divorce decree, Your Honor. I don't recall 18| an agreement on top of that, to gatisfy the terms of that
if it's actually paragraph five in that. I think the -- 18] Jjudgment by entering into this agreement in lieu of
the understanding is whatever paragraph it is. 20} enforcing the judgment independently.

MS. BROOKS: The terms are set forth in the 21 MR. HESS: That's -- that's correct,
decree -- 22| Your Honor. That was my understanding, yes.

HR. HESS: Yeah. 23 MS. BROOKS: 1T didn't follow that.

HS, BROOKS: -~ because there's only 24 THE COURT: Yeah. I probably could have said
paragraph that -=- 25| it better.

11 12

MR. MCKAY: I don't follow it either. 1] the house, if at all possible, We're not sure that

THE COURT:* Essentially, the terms that you 2| cthat's even going to be possible.
are agreeing to today, which includes an agreement not to 3 THE COURT: Okay.
execute on this judgment, sets forth the terms that -- 4 MS. BROOKS: And that each party pays their
that bind the parties from this point forward. So, 1 -- 5| own attorney's fees and costs.

I would assume that your -- your proposed order would [ THE COURT: So, Ms. McKay agrees to cooperate
include a judgment, and the covenant not to execute 7| in Mr. McKay's efforts to refinance the loans, if -- if
provided that Mr. McKay complies with all these terms, €] that's possible; is that right, Mr. Hess, is that --

MS. BROOKS: Yes. And since it's not 9 MR. HESS: That -- that's correct,
supplanting the decree, then alsc a covenant not to 10| Your Homor.
execute on the decree. 11 THE COURT: Ckay. Anything else?

THE CCURT: Not to execute on the property -- 12

H5. BROOKS: Yes. 13 (Conference between Counsel.)

THE COURT: -- provisions of the decree -- 14

MS. BROOKS: Yes. 15 M5. BROCKS: In regard to paragraph one --

THE COURT: =-- right? 16 THE COURT: Right.

MR. HESS: Yeah. 17 MS. BROOKS: -- on this e-mail, Darwin agrees

M5. BROOKS: That's my understanding. 18] that any payments received here on out, from today

MR. HESS: That's correct, yeah. 19| forward, from the Van Hess contract, he will directly

THE COURT: Anything else? 20| give to Patricla, who will =- because I don't know how

M5. BROCKS: Yes, Your Honor. 21| long that paperwork's going to take --

Mrs. McKay also agrees that there can be 22 MR. HESS: Right. That =-- that --
language stating that she will assist Mr. McKay in 23 MS. BROOKS: =- and so, he -- he -- so, it's
refinancing the loan to obtain a lower rate 24) not in addition to. Whatever he receives from Van Hass,
tunintelligible} the -- the First and secend mortgage on 25| he will give to Patricia.

000096HO01171




i)

= | ey

r

=

e nd

@

13 14
1 THE COURT: Okay. 1} stand, raise your right hands, and face my clerk.
2 MR. HESS: Yeah. And I guess -- I guess the 2
3| way I would propose that is that the -- the $2, 500 per 3 (Mr. and Mrs. McKay sworn.)
4] month continue until that paperwork's finalized, with the 4
5| understanding that there will not be a double payment 5 THE COURT: Go ahead and have seats.
6] received. 3 Ms. McKay, you're the movant here, I'm going
=¥, MS. BROOKS: Correct. Pardon me. 7| to start with you. I gather that you have spent a fair
8 THE COURT: So, he would get credit for B] amount of time reviewing this e-mail that I've marked as
9] any -- 9| Exhibit 1 from -- well, it's entitled at the top
10 MR. HESS: Yeah. 10| sStephanie Omsberg, but it's from Ms. Cmsberg, to
11 THE COURT: -- payments made between now and 11| Ms. Brooks, with a copy to Mr. Hess and a Tiffany Melson.
12| the time that the final paperwork is -- 12 hre we looking at the same e-mail?
13 MR. HESS: That's right, 13 MRS. MCKAY: Yeah, yes.
14 THE COURT: -- (unintelligible). 14 MR. HESS: Yes,
15 MR, HESS: That's right. 15 THE COURT: Okay. Now, do you think you've
16 MS, BROCKS: Thank you. 16| had enough time to review that and talk it over with
17 MR. HESS: We just don't want there to be a 17} Mr. Hess?
18| gap or -- or, you know, any delay. 18 MRS. MCKAY: Yes, I do.
19 MS. BROOKS: He's agreeable to that. 19 THE COURT: Do you understand all the terms
20 MR. HESS: Yeah. We want -- yeah. 20| that it sets forth delineating the cbligations betwesn
21 THE COURT: Okay. Anything else? 21| you and Mr. McKay that will result in the settlement of
22 MS. BROOKS: I don't believe so, do you? 22| the matter that is currently --
23 MR. HESS: MNo. MNothing further, Your Honor. 23 MRS. MCKAY: Yes.
24 THE COURT: All right. 24 THE COURT: =-- pending?
25 Hs. McKay, Mr. McKay, if you would each 25 Do you have any questions about any of those
15 16
1] terms? 1 THE COURT: =-- in court?
2 MRS, MCKAY: No, 2 MRS. MCKAY: Yes.
3 THE COURT: Do you believe that these terms 3 THE COURT: Are you willing to be bound by
4] will resolve the matter that is currently pending? 4] the terms of this agreement?
5 MRS. MCKAY: Yes, I do. As long as they're 5 MRS. MCKAY: Yes, I am.
6] all followed. 6 THE COURT: And has anybody threatened you or
7 THE COURT: Okay. Is there anything -- are 7] ccerced you into getting you to agree? I -- I appreciate
8] there any terms that are set forth on this e-mail, other 8] that this process has its own sort of coercive nature to
9] than the ones that we've talked about changing, paragraph 9] it, but I mean has anybody threatened ycu or?
10| seven and the additions with respect to refinancing and 10 MRS, MCKAY: No.
11{ bearing their own -- each bearing your own costs, are 11 THE COURT: Okay.
12} there any terms that you don't agree to? 12 Mr. M:zKay, same kinds of questions. Wave you
13 MRS. MCKAY: No. 13] had encugh time to review all the terms that are set
14 THE CQURT: Is there anything that you 14] forth in this Exhibit 1?
15| believe is part of your agreement, in order to resolve 15 MR. MIKAY: Yes,.
16| this case, that doesn't appear in -- within these terms? 16 THE COURT: And have you talked to Ms. Brooks
17 MRS. MCKAY: No. 17| about all the terms as much as you believe that you need
18 THE COURT: Do you believe this is a cormplete 18] to?
19| statement of the agreement that you are making to resolve 19 MR. MCKAY: I believe so. I -- I'm a little
20| this matter? 20| hesivant, still, con this timeshare thing. My only
21 MRS. MCKAY: Yes. As long -- with the 21| concern is =-- is that -- first of all, I have to tell the
22| additions that we've added. 22] Court that the package is for sale. 1I've investigated
23 THE COURT: That -~ that we've talked abour 23] rrying to sell it in subunits or smaller units; can't be
24| here -- 24| done, has to go as one full unit. So, when and if that
25 MRS. MCKAY: Yes. 25

happens, how do I reserve 14 weeks, that's my question?
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I'm not opposecu to providing 14 weeks, in any
way, shape, or form, it's just that, when it goes, it
will go.

THE COURT: So, one of two things could
happen here. One is -- I mean, if -- if you == if we ==
if you enter this agreement and I sign an order adopting
these terms, whatever the value is of the timeshares is
almost certainly going to be reduced, because it's going
to be -- if you can sell it, subject to a reservation of
14 weeks to Ms. McKay, it's not going to be worth the
same as if you couldn't -- or if there wasn't the
reservation.

The other possibility is you're not going to
be able to sell it for 14 =- with --

MR. MCKAY: For --

THE COURT: =-- with that reservation of
14 weeks for three years.

MR. MCKAY: =~ that's right. S0, what this
really needs to say is, is subject to availability.

THE COURT: Well, we may be talking about
different things. As I understood the agreement, or the
Proposed agreement, is that you were agreeing to reserve
14 weeks of this timeshare to Ms. McKay, to be used at
her expense at some point within the next three years.

So, if -- if you enter this agreement, that
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would be your cbligation. And that would mean you would
either have to sell it subject to a reservation, which a
potential buyer would have to accept --

MR. MCKAY: Uh-huh,

THE COURT: ==~ of the 14 weeks, or you would
be obligated -- if you couldn't sell it with that
reservation, you would be cbligated to keep it for three
years, or you might reach some agreement with Ms. McKay
to compensate her for the 14 weeks. I mean, that -- T'm
not suggesting that this -- that's part of the agreement,
But I mean, you all can make whatever agreements you want
to to modify this aft -- after it's entered, so long as
you both agree.

MR. MCKAY: I -- 1 just have a problem
with having to throw the timeshare into this whole thing,
because -- because it complicates it so much.

MR. HESS: Do you not agree with this, then?

MR, MCKAY: I'd do what I have to do to make
it work, but --

MS. BROOKS: Okay. But he's asking you, do
You agree with this?

THE COURT: No settlement makea everybody
happy. 1 mean, every -- the purpose of the settlement, I
uppose -- or -- the purpose of the settlement is to

resclve the case. In order to get to resolution,
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everybody agrees to things that they might not want to do
otherwise.

S0, I == I'm not really asking if you want to
do this, I == I'm asking if you agree to this term by way
of resolving the rest of the case. I guess I'm asking
two ==

MR. MCKAY: I am not --

THE COURT: -- questions,

MR. MCKAY: -- totally familiar with all
their rules and regulations; I am somewhat familiar with
them, encugh to know that I am quite limited in what I
can do with this thing.

THE COURT: oOkay. But -- but is it fair that
the -- the two possibilities exist that I talked about
earlier; that you're either going to get to sell it
subject to a reservation of 14 weeks, or you're not going
to get to sell it subject to the reservation of 14 weekas,
and if that's the case, then you're going to have to
retain it for three years, or agree with Ms. McKay to
compensate her for the 14 weeks that she would be giving
up?

MR. MCKAY: Can it be cut to a two year time
frame?

THE COURT: Well, that was --

MR. MCKAY: 13 that -- is that agreeable?
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THE COURT: -- that was -- well, I don't ==
that wasn't the agreement that I heard 80 far and that I
talked to Ms. McKay about, but...

MR. HESS: We -- we understood it was that
she had three years to -- to utilize the 14 weeks.

MS. BROOKS: She's not agreeing to two years,

HMR. MCKAY: (Unintelligible) it go as the way
it is.

MS. BROOKS: Okay.

THE COURT: Okay. 50, you -- you don't —--
we've had a discussion about that particular term that's
2 new paragraph seven, and I'm satisfied that you
understand that the -- what the effect of that paragraph
is.

I'm going to ask you once more, do you have
any questions about any of the other terms that are set
forth -=-

MR. MCKAY: No.

THE COURT: -- in the exhibit?

Are there any of these terms that you don't
believe are part of your agreement, that you don't
believe you've agreed to?

MR, MZKRY: I'm okay with it,

THE COURT: 1s there anything -- are there

any terms that you believe are part of your agreement

00010£HO1173
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that don't appear in this exhibit?

MR. MCKAY: No.

MS. BROOKS: That we haven't talked about .

MR. MCKAY: Yeah.

THE COURT: HNoth -- nothing that you haven't
talked about, there aren't any side deals --

MR. MCKAY: No,

THE COURT: -- that nobody has told me about?

MR. MCKAY: There are no side deals.

THE COURT: Okay. And are you willing to be
bound by the terms of this settlement?

MR. MCKAY: Yes.

THE COURT: Has anybody, other than the sort
of natural coercive element of the =-- of the process in
general, has anybody threatened you or otherwise coerced
you into getting you to agree?

HR. MCEAY: HNo.

THE COURT: All right.

Then, when I receive it, I will sign an order
that incorporates these terms and conditions to the
judgment that I will enter in favor of Ms. McKay, based
upen the stipulation.

Who's going to prepare it?

M5. BROOKS: I think we're both going to
prepare some of the documents.
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MR, HESS: Yeah.

THE COURT: Okay. So, you're == you're going
to collaborate on it,

M5. BROOKS: We are.

THE COURT: Can you get that done within
14 days?

MS. BROOKS: Are you --

MR. HESS: Yes,

MS. BROOKS: =~-- in town?

MR. HESS: Yes.

MS. BROOKS: Yes.

MR, HESS: That should be fine, Your Honor.

THE COURT: All right. Then I will look
forward to seeing that, with both of your signatures on
it approving it as to form and content,

Is there anything else that we need to talk
about?

MR. HESS: Mo, Your Honor.

MS. BROOKS: We'll withdraw all other pending
motions. I think there was a -- a request for an extra
day and -- but this should resolve all issues.

THE COURT: And I don't know that we
specifically talked about it, but do I take it, Mr. Heas,
that you are also moving to dismiss the contempt charge
that's --
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MR. HES8: He -- we will dismiss the contempt
charge --

THE COURT: Okay.

MR, HESS: -- yes.

THE COURT: 1I'll do that --

MR. HESS: Okay.

THE COURT: =-- if you move to.

MR. HESS: Okay,

THE COURT: 1I'11 --

MR. HESS: I'm learning, Ycur Honor.

THE COURT: We all are. I'll enter an order
dismissing the contempt charge as part of this global
resolution.

You know, you all have worked real hard on
this, and I know it's been difficult for everyone. I
appreciate the time that you've put into, that has saved
us all a lot of time and, I expect, you all a lot of
money as well, So, thank you for your efforts in
cooperating and I'1ll look forward to getting the order.

M5. BROOKS: Thank you, Your Honor.

MR. HESS: Thank you, Your Honor.

(The proceedings concluded at 9:46 a.m.)
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coopaerating [1] 23/19 enforcement [1] 10/9 goes [1] 17/2
copy [3) 4/24 5/21 14/11 enforecing [1] 10/20 going [16) 7/16 10/7 12/2
correct [6] 7/19 8/13 10/21 |enough [3] 14/16 16/13 19/11 | 12/21 14/6 17/8 17/8 17/10
11/19 12/9 13/7 enter [5] 10/12 17/6 17/25 17/13 19/15 19/16 19/18
costs [2] 12/5 15/11 21721 23/311 20/15 21/23 21/24 22/2
couched [1] 9/5 entered [1] 18/12 got [1] 5/21
jeould (3] 4/22 10/24 17/4 entering [1] 10/19 guess [5] 10/5 10/6 13/2
couldn't [2] 17/11 18/6 entirety [1] 6/5 13/2 19/5
Counsel [2] 4/18 12/13 entitled [1} 14/9 H
COUNTY [1] 1/1 equalization [3] 8/6 8/23
couple [1] 9/11 8/25 had [5] 9/1 14/16 16/13 20/5
court [7] 1/1 1/12 1/13 3/3 |essentially [2] B8/25 11/2 20/11
3/4 16/1 16/22 even [1] 12/2 hand [1] 24/15
covenant [3] 7/23 11/7 11/10 |every [1] 18/23 jhands [1] 14/1
credit [1] 13/8 everybody [2] 18/22 19/1 happen (1] 17/5
CSR [2] 1/25 24/22 everyone [1] 23/15 happens [1] 16/25
currently [2] 14/22 15/4 Examination [3] 3/2 3/3 3/4 |happy [1] 18/23
cut [1] 19/22 execute [4] 11/4 11/7 11/11 |haxd [1] 23/14
CVDR [1] 1/3 11/12 HART [1] 2/4
D Exh [1] 3/15 has [10] 4/9 6/4 16/6 16/8
exhibit [B] 3/14 5/2 5/4 5/23| 16/9 16/24 21/8 21/13 21/15
DARWIN [9] 1/6 3/3 4/5 6/5 14/9 16/14 20/19 21/1 23/16
6/8 6/25 T/1 T1/7 12/11 exist [1] 19/14 hava [19] 4/20 4/21 5/1 6/9
Darwin's [1] 6/8 expact [1] 23/17 7/16 10/24 14/5 14/7 14/25
date [1] 6/23 expanse [2] 6/7 17/24 16/12 16/16 16/21 18/2 18/3
dated [1] 5/22 expires [1] 24/21 18/14 18/18 19/18 20/15
day [3] 4/7 22/21 24/15 extent [2] 6/25 24/13 23/14
days [1] 22/6 extra [1] 22/20 jhaven't [2] 21/3 21/5
dealing [1] 7/12 F having [1] 18/15
deals [2] 21/6 21/9 he [6] 12/19 12/23 12/23
dacree [10] 7/24 8/12 9/1 9/2|face [1] 14/1 12/24 12/25 13/8
9/6 9/18 9/22 11/10 11/11 facilitate [1] 7/8 he's [2] 13/19 18/20
11/14 fair [2] 14/7 19/13 heard [1] 20/2
Defendant [2] 1/7 2/10 familiar [2] 19/9 19/10 held [1] 1/12
delay (1] 13/18 far [1] 20/2 her [6] 4/13 6/7 7/17 17/24
deleted [1] 6/4 favor [1] 21/21 18/9 19/20
delineating [1] 14/20 FAX [2] 2/6 2/13 hera [6] 4/5 4/6 12/18 14/6
Dascription [1] 3/14 fees [1] 12/5 15/24 17/5
datermined [1] 10/4 few [1] 5/6 hereby [1] 24/5
didn't [1] 10/23 final [1] 13/12 hesitant {1] 16/20
different [1] 17/21 finalized [1] 13/4 Hess [10] 2/4 4/5 B/5 8/18
difficult [1) 23/15 fine [2] 6/21 22/12 12/8 12/19 12/24 14/11 14/17
direct [1] 24/10 first [4] 9/3 9/4 11/25 22/23
directly [2] 6/10 12/19 16/21 his [2] 7/7 7/8
discussed [1] 10/6 five [2] 9/17 9/19 HOLLAND [1] 2/4
discussion [2] 10/17 20/11 follow [3] 4/22 10/23 11/1 Hon [1] 1/13
dismiss [3] 4/13 22/24 23/1 followed [1] 15/6 Honoxr ([22] 4/9 4/10 4/12 4/16
dismissing [1] 23/12 foregoing [2] 24/6 24/11 4/20 5/8 5/11 5/24 71/7 1/21
|pISTRICT [1] 1/1 forgot [1] 9/17 9/12 9/18 10/5 10/22 11/21
divorce [1] 9/18 form [2] 17/2 22/15 12710 13/23 22/12 22/18
do [25] forth [12] 7/22 7/22 B/2 8/5 | 23/10 23/20 23/21
documentation [3] 6/25 7/5 8/7 9/21 10/3 11/4 14/20 house [3] 2/12 8/10 12/1
8/5 15/8 16/14 20/17 how [3] 10/3 12/20 16/25
documents [1] 21/25 forward [4] 11/5 12/19 22/14 |Howaever [1] 6/4
doesn't [1] 15/16 23/19 huh [2] 4/25 18/4
don't [13] 6/16 9/18 11/1 FOURTH (1] 1/1 T
12/20 13/17 13/22 15/12 20/1|frame [2] 7/12 19/23
20/10 20/20 20/21 21/1 22/22|full [3] 9/17 16/24 24/12 I'd [1] 18/18
done [2] 16/24 22/5 further [1] 13/23 TEX (530742002375 2379
double [1] 13/5 ~ 23/11 23/19
E = I'm [16] 4/15 4/16 4/20 7/14
gap [1) 13/18 7/14 14/6 16/19 17/1 18/9
e-mail [8] 3/15 4/21 5/22 8/2|gather [1] 14/7 19/3 19/4 19/5 20/12 20/15
12/17 14/8 14/12 15/8 general [1] 21/15 20/23 23/10

I've [2] 14/8 16/22

IDAHO (7] 1/1 2/6 2/13 4/1
24/4 24/20 24/20

include (2] 6/8 11/7
iincludes [1] 11/3
incorporates [1] 21/20
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. Il&:ﬂy'l [2] 10/13 12/7 _‘uy [25]

me [3] 13/7 21/8 24/7 Omsberg [2] 14/10 14/10
independently [1] 1. mean [6] 16/9 17/5 18/1 1.,9 |once [1] 20/15
insure [1] 7/9 18/11 18/23 one [5] 6/8 12/15 16/24 17/4
integrated [1] 8/8 merged [1] 8/8 17/5
intelligible [1] 24/14 MICHAEL [1] 1/13 ones [1] 15/9
investigated [1] 16/22 might [2] 18/8 19/1 only [2] 9/24 16/20
is [45] million [1] 8/25 opposed [1] 17/1
issuaes [1] 22/21 minutes [1] 5/7 option [1] 7/17
it [38] modify [1] 18/12 lorder [7] 11/6 15/15 17/6
it's [14] 7/2 7/13 7/13 8/2 |money [1] 23/18 18/25 21/19 23/11 23/19
9/19 11/9 12/23 14/9 14/10 |month [1] 13/4 original [4] 7/24 9/1 9/2 9/6
17/2 17/8 17/10 18/12 23/15 |more [2] 5/6 20/15 other [6] 8/17 15/8 17/13
its [2] 6/5 16/8 mortgage [5] 9/3 9/4 9/5 9/5 | 20/16 21/13 22/19
J 11/25 otherwise [2] 19/2 21/15
mortgages [1] 8/7 out [2] 7/18 12/18
joint [1] 5/2 motion [1] 10/14 over [3] 6/15 9/4 14/16
Judge [2] 1/13 5/21 tions [1] 22/20 own [4] 12/5 15/11 15/11
judgment [15] 7/25 8/1 8/1 movant [1] 14/6 16/8
8/20 8/21 8/25 10/7 10/9 move [1] 23/7 D
10/12 10/16 10/19 10/20 11/4 |moving [1] 22/24
11/7 21/21 Mr [17] 2/4 4/5 4/6 6/10 P.O [1] 2/5
JUDICIAL [1] 1/1 7/24 10/12 11/8 11/23 12/7 |package [3] 6/18 7/18 16/22
July [3] 1/12 4/2 5/22 12/8 13/25 14/3 14/11 14/17 |Page [1] 3/2
Just [6] 4/22 9/8 9/11 13/17 | 14/21 16/12 22/23 Palace [1] 6/6
17/2 18/14 Mrs [2] 11/22 14/3 paparwork [3] 7/9 7/22 13/12
K Ms [21] 2/11 4/5 4/6 4/11 paperwork's [2] 12/21 13/4
4/13 5/19 7/23 10/11 10/13 |paragraph [9] 9/15 9/17 9/19
keep [1] 18/7 12/6 13/25 14/6 14/10 14/11 | 9/20 9/25 12/15 15/9 20/12
keeping [1] 9/8 16/16 17/10 17/23 18/8 19/19| 20/13
Kimberly [1] 2/11 20/3 21/21 Pardon [1] 13/7
kinds [1] 16/12 mach [2] 16/17 18/16 part [6] 8/4 15/15 18/10
know [6] 12/20 13/18 19/11 |y [9] 4/24 10/22 11/18 14/1 | 20/21 20/25 23/12
22/22 23/14 23/15 16/20 16/25 24/9 24/15 24/21 |particular [1] 20/11
L 5 N parties [4] 3/15 8/9 10/9
11/5
language [1] 11/23 named [1] 24/8 party [1] 12/4
LAW [1] 2/11 Nampa [1] 2/13 PATRICIA [7] 1/3 3/4 4/4 4/13
learning [1] 23/10 natural [1] 21/14 6/8 12/20 12/25
left [1] 5/19 nature [1] 16/8 Patty [1] 6/6
lieu [2] 10/9 10/19 necessary [3] 6/25 7/5 7/9 pay [2] 6/10 9/17
like [1] 6/14 need [3] 5/6 16/17 22/16 payment [3] 8/7 8/23 13/5
limited [2] 7/14 19/11 nesds [1] 17/19 paymants [5] 8/11 9/6 9/15
liquidated [1] 10/16 [Nelson [1] 14/11 12/18 13/11
liquidation [1] 7/25 new [1] 20/12 pays [1] 12/4
listed [1] 6/3 next [1] 17/24 ‘pendinq [3] 14/24 15/4 22/19
little [1] 16/19 Ninth [1] 2/12 per [1] 13/3
LLP [1] 2/4 no [19] 1/3 1/25 3/15 5/4 period [2] 6/11 6/15
loan [1] 11/24 6/4 6/4 13/23 15/2 15/13 place [1] 24/8
loans [1] 12/7 15/17 16/10 18/22 20/18 21/2|Plaintiff [2] 1/4 2/3
Lockman [1] 2/12 21/7 21/9 21/17 22/18 24/22 |point [2] 11/5 17/24
long [4] 12/21 15/5 15/21 noboedy [1] 21/8 points [1] 9/11
18/12 non [1] 8/8 possibilities [1] 19/14
look [2] 22/13 23/19 non-merged [1] B8/8 possibility [1] 17/13
looking [1] 14/12 North [1] 2/12 possible [3] 12/1 12/2 12/8
lot [2] 23/17 23/17 not {20] 7/23 8/22 11/3 11/7 |potential [1] 18/3
lower [1] 11/24 11/9 11/10 11/12 12/1 12/24 |prepare [2] 21/23 21/25
13/5 17/1 17/10 17/13 18/10 |prevail [1] 10/13
18/17 19/1 19/3 19/7 19/16 |probably [1] 10/24
machina [1] 24/7 20/6 problem [1] 1B/14
made [2] 13/11 24/8 Notary [2] 24/4 24/19 procedural [1] 10/5
MAGISTRATE [2] 1/1 1/13 Noth [1] 21/5 procedure [1] 10/2
mail [8] 3/15 4/21 5/22 8/2 nothing [2] 13/23 21/5 proceeding (1] 10/8
12/17 14/8 14/12 15/8 November [1] 24/16 proceadings [5] 1/11 10/8
make [2) 18/11 18/18 |[now [3] 7/15 13/11 14/15 23/23 24/6 24/12
makes [1] 18/22 o process [2] 16/8 21/14
:::in?1}113,1i/19 Professional (1] 24/3
obligated [2] 18/6 18/7 roperty [3] 8/6 8/22 11/12
Mark/Admit (1) 3/14 obligation [1] 18/1 prepcest (1] 13)3
marked [4] 5/1 5/4 5/23 14/8 obligations [1] 14/20 proposed [3] 6/1 11/6 17/22
tter [3] 14/22 15/4 15/20 |obtain [2] 6/9 11/24 proposing [1]1 10/17
may (2] 9/14 17/20 off [2] 5/19 9/17 provided (1] 11/8
maybe [1] 4/22 Oh [1]) 4/23 providing [1] 17/1
MCKAY [30]
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P - 4‘ satisfied [1] 20/12 -‘k- [1]1 9/15

__ ; satisfy [1] 10/18 tell [1] 16/21
ﬂ provision [1] 6/24 saved [1] 23/16 term [4] B8/17 8/19 19/4
' rovisions [1] 11/14 say [2] 10/11 17/19 20/11
Public [2] 24/4 24/19 Scott [1] 2/4 terms [24] 3/15 4/21 6/3 7/22
r se [2] 18/23 18/24 seal [1] 24/15 9/21 10/18 11/2 11/4 11/8
a urposes [1] 5/25 seats [1] 14/5 14/19 15/1 15/3 15/8 15/12
" ut [2] 6/24 23/16 second [4] 4/7 9/4 9/5 11/25 | 15/16 16/4 16/13 16/17 17/7
Q see [1] 7/20 20/16 20/20 20/25 21/11
seeing [1] 22/14 21/20
D quastion [1] 16/25 sell (7} 16/23 17/9 17/14 than [2] 15/9 21/13
questions [4] 14/25 16/12 18/2 18/6 19/15 19/17 thank [7] 4/12 5/14 5/24
19/8 20/16 set [B] 4/6 8/2 B/7 9/21 13/16 23/18 23/20 23/21
lquite [1] 19/11 10/3 15/8 16/13 20/16 Thanks [1] 5/15
a R sets [2] 11/4 14/20 that [126]
setting [1] 7/22 that's [17] 5/12 5/22 10/21
raise [1] 14/1 settlement [6] 6/1 14/21 10/21 11/18 11/19 12/2 12/8
: rata [1] 11/24 18/22 18/23 18/24 21/11 12/9 13/13 13/15 16/25 17/18
g reach [1] 18/8 seven [2] 15/10 20/12 18/10 19/18 20/11 22/25
. reached [1] 4/8 shall [1] 7/23 their [3] 12/4 15/11 19/10
ready [1] 5/13 shape [1] 17/2 them [1] 19/11
real [1] 23/14 she [B] 6/9 6/13 6/14 6/19 then [5] 11/10 18/17 19/18
ﬂ really [2] 17/19 19/3 7/9 11/23 19/20 20/5 21/19 22/13
REARDON [1] 1/13 She's [1]1 20/6 there [22] 4/9 7/11 7/11 7/23
recall [1] 9/18 shorthand [1] 24/7 7/24 9/16 10/7 11/22 13/5
receive [1] 21/19 should [3) 5/1 22/12 22/21 13/17 15/7 15/8 15/12 15/14
EI received [2] 12/18 13/6 side [2] 21/6 21/9 17/11 20/20 20/24 20/24 21/6
receives [1] 12/24 sign [3] 7/4 17/6 21/19 21/9 22/16 22/20
Recess [1] 5/17 signatures [1] 22/14 there's [4] 4/7 6/25 9/24
record [1] 24/12 since [1] 11/9 10/2
recordings [2] 24/8 24/13 sir [1] 5/20 thereafter [1] 24/9
raduced [2] 17/8 24/9 six [1] 9/15 therein [1] 24/8
reference [1] 9/17 smaller [1] 16/23 these [7] 7/22 11/8 15/3
refinance [1] 12/7 so [25] 15/16 17/7 20/20 21/20
l refinancing [2] 11/24 15/10 |some [3] 17/24 18/8 21/25 they [2] 9/3 19/1
L ragard [1] 12/15 somewhat [1] 19/10 . they're [1] 15/5
regarding [1] 8/17 sorry [4] 4/15 4/16 4/20. thing [3] 16/20 18/15 19/12
Registered [1] 24/3 5/11 things [3] 17/4 17/21 19/1
g regulations [1] 19/10 sort [2] 16/8 21/13 think [4]1 9/19 14/15 21/24
= replaced [1] 6/5 sought [1] 8/1 22/20
Reporter [1] 24/4 South [1] 2/5 this [39]
REPORTER'S [2] 1/11 24/1 specifically [1] 22/23 those [3] 7/17 9/16 14/25
:I request [1] 22/20 spent [1] 14/7 thought [1] 4/22
? requirement [1] 8/11 stand [1] 14/1 threatened [3] 16/6 16/9
reservation [7] 17/9 17/12 start [1] 14/7 21/15
17/16 18/2 18/7 19/16 19/17 |statae [4] 1/1 8/5 24/4 24/19 |three [10] 6/20 6/21 6/22
EI reserve [2] 16/25 17/22 stated [1] 9/3 7/13 7/15 17/17 17/24 18/7
£ residing [1] 24/20 statement [1] 15/19 19/19 20/5
rasclution [3] 4/8 18/25 stating [1] 11/23 through [1] 6/3
23/13 Stephanie [1] 14/10 throw [1] 18/15
resolve [5] 15/4 15/15 15/19 |still [2] 7/11 16/20 Thursday [1] 4/2
E] 18/25 22/21 stipulating [1] 10/12 Tiffany [1] 14/11
resolving [1] 19/5 stipulation [2] 7/25 21/22 time [10] 6/15 7/12 13/12
U Resorts [1] 6/7 subject [5] 17/9 17/19 18/2 14/8 14/16 16/13 19/22 23/16
iy respect [1] 15/10 19/16 19/17 23/17 24/8
U rest [1] 19/5 . substitute [1] 10/10 timeshare [4] 6/6 16/20 17/23
result (2] 10/8 14/21 subunits [1] 16/23 18/15
retain [1] 19/19 suggesting [1] 18/10 timesharaes [1] 17/7
F] raview [2] 14/16 16/13 Suite [1] 2/5 today [2] 11/3 12/18
L reviewing [2] 5/25 14/8 supervision [1] 24/10 today's [1] 6/23
right [16] 5/12 8/24 9/1 9/9 |supplanting [1] 11/10 told [1] 21/8
10/15 11/16 12/8 12/16 12/22 |suppose [1] 18/24 top [2] 10/18 14/9
@ 13/13 13/15 13/24 14/1 17/18 |sure [2] 4/23 12/1 totally [1] 19/9
L 21/18 22/13 Susan [2] 1/24 24/3 town [1] 22/9
|RPR [1]1 1/24 sworn [1] 14/3 transcribed [2] 1/24 24/7
rules 1] 19/10 = transcript [1] 24/11
it s - TRANSCRIPTION [1] 1/11
‘ take [3] 7/17 12/21 22/23 transfer [4] 6/5 6/7 6/9 8/6
e said (3] 10/24 24/12 24/13 taken [1] 5/17 transferred [1] 7/9
jsale [2] 6/1B 16/22 talk [2] 14/16 22/16 trial [2] 1/12 4/7
I sama [4] 14/12 16/12 17/11 talked (8] 15/9 15/23 16/16 |true [1] 24/12
L 24/9 19/14 20/3 21/3 21/6 22/23 |tzrying [1] 16/23
sn:jz.sfaction [31 8/11 8/18 talking [1] 17/20 two [6] 8/9 17/4 19/6 19/14
8/21
:1
B
L
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Witness [2] 3/2 24/15 .

Wolf [2] 1/24 24/3

two... [2] 19/22 20,
[typawriting [1] 24/9

work [1] 18/19
worked [1] 23/14

U

worth [1] 17/10

Oh [2] 4/25 18/4

Uh~huh [2] 4/25 18/4

under [3] 8/11 8/19 24/9

understand [5] 4/7 7/2 10/17
14/19 20/13

understanding [4] 9/20 10/22
11/18 13/5

understood [4] 10/7 10/11

17/21 20/4

unintelligible [3] 11/25
13/14 20/7

unit (1] 16/24

units [1] 16/23

until [1] 13/4

up [2] 6/13 19/21

upon [1] 21/22

us [2] 5/12 23/17

use [2] 6/7 6/13

used {1] 17/23

jutilize [1] 20/5

would [16] 6/14 7/1 7/4 10/13
11/6 11/6 13/3 13/8 13/25
18/1 18/1 18/1 18/3 18/5
18/7 19/20

¥

yeah [16] 5/9 6/16 6/21 6/22
7/13 9/23 10/24 11/17 11/19
13/2 13/10 13/20 13/20 14/13
21/4 22/1

year [1] 19/22

years [11] 6/20 6/21 6/22
7/13 7/15 17/17 11/24 18/8
19/19 20/5 20/6

yes [28]

you [74]

you're [9] 5/13 7/16 14/6
17/13 19/15 19/16 19/18 22/2
22/2

you've [3] 14/15 20/22 23/16

your [34]

\'A

value [1] 17/7
Van [4] 8/5 8/18 12/19 12/24
verbatim [1] 24/12

W

want [5] 13/17 13/20 18/11
19/1 19/3

was [13] 4/6 8/17 8/18 9/5
10/7 10/7 10/12 10/22 19/24
20/1 20/4 22/20 24/9

wasn't [2] 17/11 20/2

way [5] 9/8 13/3 17/2 19/4
20/17

wa [25]

[We'll [1] 22/19

we're [4] 7/12 9/8 12/1
21/24

we'va [4] 15/9 15/22 15/23
20/11

Wednesday [1] 5/22

waeks [17] 6/6 6/11 6/12 6/13
7/10 7/17 16/25 17/1 117/10
17/17 17/23 18/5 18/9 19/16
19/17 19/20 20/5

well [9] 7/16 8/19 9/2 9/16
14/9 17/20 19/24 20/1 23718
were [3] 17/22 24/6 24/13
what [7] 4/21 6/15 10/6
17/18 18/18 19/11 20/13
whatever [5] 7/4 9/20 12/24
17/7 18/11

when [7] 5/12 9/16 9/16 9/16
16/24 17/2 21/19

which [2] 11/3 18/2

who [1] 12/20

{Who's [1] 21/23

whole [2] 6/18 18/15

will [24]) 6/3 6/4 6/5 6/1
6/9 7/25 8/5 8/6 B/7 8/11
9/16 10/4 11/23 12/19 12/20
12/25 13/5 14/21 15/4 17/3
21/19 21/21 22/13 23/1
willing [2] 16/3 21/10
withdraw [1] 22/19

within [4] 6/19 15/16 17/24
22/5
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COSHO HUMPHREY, LLP

COUNSELORS & ATTORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790
THOMAS G. WALKER Boise, Idaho 83712
i DIRECT PHONE

twalken@cosholaw.com CELL PHONE

www. ricolawblog.co Telephone 208.344.7811 DIRECT FAX
Firm fax 208.338.3290

December 15, 2008

Patricia E. McKay  Via email to: patmckay@cableone.net
25 Horizon Drive
Boise, ID 83702

Re:  Post Judgment — Patricia E. McKay v. L. Darwin McKay
CH File No.: 19458-002
Case No.: CV DR 0615200

Dear Patty:

208.639,5607
208.869.1508
208.639.5609

I have reviewed the various assignment forms and the judgment that Darwin obtained
against Status Corporation on August 22, 2008. I also discussed this matter with Stan Welsh. As
you know, you received a Judgment and Decree of Divorce against Darwin on November 20,
2007. We subsequently recorded the judgment in each county that you thought Darwin owned
real and personal property. By virtue of Idaho Code § 10-1011, your judgment became a lien
upon Darwin’s real and personal property. Idaho Code § 10-1011 provides in relevant part as

follows:

A transcript or abstract of any judgment or decree of any court of this state . . . the
enforcement of which has not been stayed as provided by law, if rendered within
this state, certified by the clerk having custody thereof, may be recorded with the
recorder of any county of this state, who shall immediately record and docket the
same as by law provided, and from the time of such recording, and not before, the
judgment so recorded becomes a lien upon all real property of the judgment
debtor in the county, not exempt from execution, owned by him at the time or
acquired afterwards at any time prior to the expiration of the lien.

Idaho Code 11-101 provides in relevant part:

If [a judgment] be against the property of the judgment debtor, it must require the
sheriff to satisfy the judgment, with interest, out of the personal property of such
debtor, and if sufficient personal property can not be found, then out of his real
property; or if the judgment be a lien upon real property, then out of the real
property belonging to him on the day when the judgment was docketed, or at any
time thereafter; or if the execution be issued to a county other than the one in
which the judgment was recovered, on the day when the transcript of the docket
was filed in the office of the recorder of such county, stating such day, or any time
thereafter.

MCKAY 3349
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Ms. Patricia McKay CosHO HUMPHREY, LLP
December 15, 2008
Page 2

Regarding the assignment to Lawyers Title Insurance Corporation, I was able to
determine that Darwin made a claim against a title insurance policy issued by Lawyers Title with
regard to the Status Corporation transaction. I could not find out the exact amount of the
insurance claim payment, but my perception is that it was more than the $800,000 that Darwin
owes you.

In any event, pursuant to Idaho Code § 10-1011, your judgment was recorded before any
of the assignments that you provided me, including the one to Lawyers Title. Thus, the
mortgage that Lawyers Title accepted from Darwin should be subject to the lien of your
judgment.

We understand that you are reluctant to enforce your judgment to recover the past due
$800,000, plus interest, that Darwin owes you. However, it is possible that the longer you wait
the less likely you will be able to recover on your judgment. For instance, Darwin apparently did
not have any compunction against concealing the Lawyers Title payment from you. Considering
his past acts, I think you can assume that he will continue to do anything he can to avoid paying
you.

You also mentioned that you would consider agreeing to delay your enforcement action,
if Darwin would commence making monthly interest payments of $4,000. We can extend that
offer through Darwin’s counsel, Kimberly Brooks, if you want.

Let me know how you would like to proceed.

Very truly yours,
/sl

THOMAS G. WALKER

403518.doc

MCKAY 3350
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Page 1 of 1

Patricia McKay

From: Thomas G. Walker [twalker@CoshoLaw.com]
Sent: Monday, December 15, 2008 15:11

To: Patricia McKay

Cc: Stanley W. Welsh; Pam Carson

Subject: Lien on real property not personal

Follow Up Flag: Follow up
Flag Status: Red

Patty: My letter contains a technical error. The following sentence is incorrect: “By virtue of
Idaho Code § 10-1011, your judgment became a lien upon Darwin’s real and personal
property.” It should have read: "By virtue of Idaho Code § 10-1011, your judgment became
a lien upon Darwin'’s real property.” Although the judgment does not create a lien on his
personal property, as noted in my letter, Idaho Code §11-101 requires the sheriff to first
execute on personal property before he executes on real property.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Bivd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com

bbb b e AP To AR ap oS FxkkkkkkRkEkkk
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Confidentiality Notice:

This em¥&it-and any files transmitted with it are confidentiglafid intended solely for the use'of the
individual or entify"tewhich they are addressed. If yoware not the intended recipient you are notified
that disclosing, copying, distrjbuting or taking a1y action in reliance on the contents of this information
is strictly prohibited. If you haveseceived iis email in error please notify the sender and delete the
email. Please note that any views or ds{nions presented in this email are solely those of the author and
not necessarily those of Cosho HumphreyN_LP. The recipient should check this email and any
attachments for the presence-6f viruses. CoshoNHumphrey, LLP accepts no liability for any damage
caused by any virus trapsfhitted by this email.

IRS Circular 230 Xotice:

Any tax advicg’Contained herein was not intended or writtetg be used, and cannot be used, by any
other persopAi) in promoting, marketing or recommending any trapsaction, plan or arrangement or (ii)
for the pugpose of avoiding penalties that may be imposed under fedesa] tax law.

MCKAY 310
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Patricia McKay

From: Thomas G. Walker [twalker@CosholLaw.com]
Sent: Monday, December 15, 2008 12:59

To: Patricia McKay
Cc: Pam Carson
Subject: RE:

Patty:

See my responses below. I will provide you with my thoughts later today or tomorrow morning.

Thomas G. Walker

Cosho Humphrey, LLP

800 Park Blvd., Suite 790

PO Box 9518

Boise, ID 83707-9518

Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail; twalker@cosholaw.com
Blog: www.ricolawblog.com

From: Patricia McKay [mailto:patmckay@cableone.net]
Sent: Monday, December 15, 2008 12:36 PM

To: Thomas G. Walker

Subject:

Hello Tom,

I'm not sure if you have my current email address: patmckay@cableone.net Noted.

Thank you for visiting with me today.- The phone' number for Bob Rice of Lawyers Title is 389-9105 Ext. 3008.
Address: 1087 W. River, #150, Boise, ID. I placed a call to him and left him a voice mail.

Your memory is very sharp! | reviewed the Falcon Butte in Murphy file. There is a Jay and Gertrude Hulet Living
Trust listed.

| also reviewed the purchase contract when Darwin bought the Albrethsen Farm. The Turf Company, LLC was never
listed — only L. Darwin McKay. | do not believe Sterling Bank ever knew about this transaction.

Section 2, 2.1 of the Decree, line 10: ..... “Darwin shall pay off the full amount of Personal Residence Debt directly
to the respective mortgage companies within thirty days of the date the Status Real Estate Transaction closes, or

within 30 days of receipt of any funds from the sale of either the Albrethsen...... The sale to Status did not
close. So, this provision is not applicable. S Ml

The balance on the home: $551,240.65 and $67,511.81 most receipt statements, Total: $ 618,752.46. [}

If you need any files | have please let me know and | can deliverthem right away.

Thank you Tom. ‘ i Vlﬂ
ISIG:4946b1cf182722386712797! M (¢ M"@/ N}Q?C‘/ﬂ“ '

£ MCKAY 2736
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250 South Fifth Street, Suite 700 By A GARDEN
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone:  (208) 344-5800
Facsimile: (208) 344-5510
Attorneys for Defendants .
IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PATRICIA MCKAY,
Plaintiff, Case No. CV OC 0922659
vs. AFFIDAVIT OF COUNSEL IN
SUPPORT OF DEFENDANTS’
THOMAS G. WALKER and COSHO MOTION FOR SUMMARY

HUMPHREY, LLP, a limited liability
partnership,

Defendants.

JUDGMENT

STATE OF IDAHO )
) ss.
County of Ada )

COMES NOW, Robert A. Anderson, of the firm Anderson, Julian, and Hull, LLP,

attorneys of record for the Defendants, and hereby attests under oath as follows:

1. I am one of the attorneys of record for the Defendants and attest to the following

matters based upon my own personal knowledge.

2. Enclosed as Exhibit “A” is a true and correct copy of the Deposition of Patricia

McKay taken on November 1, 2010 and the deposition exhibits.

ORIGINAL

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -

PAGE 1
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3. Enclosed as Exhibit “B” is a true and correct copy of the Judgment and Decree of
Divorce with attachment (Property Settlement Agreement) as produced by the Plaintiff in the
current action and as Bates labeled by my office as McKay217-McKay237.

4. Enclosed as Exhibit “C” is a true and correct copy of the Deposition of Bob Rice
as produced by the Plaintiff in the current action and as Bates labeled by my office as McKay1-
McKay20.

5. Enclosed as Exhibit “D” is a true and correct copy of the Verified Complaint for
Foreclosure (without the attached exhibits) filed by Darwin McKay against Status Corporation as
produced by the Plaintiff in the current action and as Bates labeled by my office as McKay1765-
McKay1774.

6. Enclosed as Exhibit “E” is a true and correct copy of the August 19, 2008
Judgment received by Darwin McKay against Status Corporation as produced by the Plaintiff in
the current action and as Bates labeled by my office as McKay1903-McKay1907

7. Enclosed as Exhibit “F” is a true and correct copy of the Motion for Contempt
filed by Plaintiff, through attorney Scott Hess, as produced by the Plaintiff in the current action
and as Bates labeled by my office as McKay962-McKay964.

8. Enclosed as Exhibit “G” is a true and correct copy of excerpts from the Report’s
Transcription of Proceedings for the July 9, 2009 Court Trial before Judge Reardon in McKay v.
McKay, Case No. CV DR 2006-0015200, in the Magistrate Court of the Fourth Judicial District
of the State of Idaho, in and for the County of Ada (“Underlying Action”), which my office

received from the court reporter.

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
PAGE2 000114



9. Enclosed as Exhibit “H” is a true and correct copy of the August 19, 2009
Judgment entered in the Underlying Action as produced by the Plaintiff in the current action and
as :Bates labeled by my office as McKay1334-McKay1336.

10.  Enclosed as Exhibit “I” is a true and correct copy of the Order Settling All Claims
filed in the Underlying Action as produced by the Plaintiff in the current action and as Bates
labeled by my office as McKay156-McKay164.

Further your Affiant saith not.

Robert A. Anderson NI

SUBSCRIBED AND SWORN to before me this éf’h day of January, 2011.

Noéry Public for { \6{&1M )
Residing at __ A, (]
My commission expires: QZ&D / 2013

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
PAGE 3
000115



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this é%_(gy of January, 2011, I served a true and correct
copy of the foregoing by delivering the same to each of the following attorneys of record, by the
method indicated below, addressed as follows:

U.S. Mail, postage prepaid |

Allen B. Ellis [ ]

ELLIS, BROWN & SHEILS, P(} Hand-Delivered
CHARTERED [ 1] Overnight Mail
707 North 8™ Street [ ] Facsimile

P.O. Box 388

Boise, Idaho 83701-0388

Telephone: (208) 345-7832

Facsimile: (208) 345-9564

Kevin E. Dinius [ 1 U.S. Mail, postage prepaid
Michael J. Hanby II IX] Hand-Delivered
DINIUS LAW [ 1] Overnight Mail
5680 E. Franklin Rd., Suite 130 [ 1 Facsimile
Nampa, Idaho 83687 ‘

Telephone: (208) 475-0100
Facsimile: (208) 475-0101

Atto-rneys for Plaintiff

/{Y/ @%&W /%r\————/”'“

Robert A. Anderson
Yvonne A. Dunbar

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -

" PAGE 4
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M & M COURT REPORTING
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Page 3
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICF 1 INDEX
OF THE STATE OF IDAHO, IN AND FOR THECOUNTYOFADA 2  TESTIMONY OF PATRICIA E. McKAY PAGE
3  Examination by Mr. Anderson 7 '
PATRICIA McKAY, ) 4 .
Plaintiff, ) 5 EXHIBITS
vs. ) Case No. CV OC 0922659 6 NO. DESCRIPTION PAGE
THOMAS G. WALKER and COSHO ) 7 1 - Notice of Deposition Duces Tecum 25
HUMPHREY, LLP, a limited ) VOLUMEI 8 of Plaintiff Patricia McKay
lisbility partnership, ) (Pages 1 through 147) 9 2 - Prenuptial Agreement, 7/1/96, With 26
Defendants. ) 10 Attached Schedules
) 11 3 - Patricia's Affidavit Dated October 46
12 8, 2007, In Support of Her Motion
13 for Partial Summary Judgment
DEPOSITION OF PATRICIA E. McKAY 14 Regarding Abandonment and/or
TAKEN NOVEMBER 1, 2010 15 Mutual Rescission of the
16 Prenuptial Agreement
17 4 - Letter From Stanley Welsh to 53
18 Kimberly Brooks and John Miller,
19 10/10/07, Re: Patricia E. McKay v.
20 L. Darwin McKay
REPORTED BY: 21 5 - E-Mail Chain, 10/18/07, Re: McKay 55
22 Saturday Quick Question
SHERI FOOTE, CSR No. 90, RPR, CRR 23 6 - Draft Agreement of Compromiseand 57
24 Settlement
Notary Public 25 (Exhibits continued on next page):
Page 2 Page 4§
1 THE DEPOSITION OF PATRICIA E. McKAY,{ 1 7 - E-Mail From Thomas Walker to 57
2 VOLUME I, was taken on behalf of the Defendants 2 Patricia McKay, 10/18/07, Re:
3  atthe offices of Ellis Brown & Sheils, 3 Draft Agreement of Compromise and
4  Chartered, 707 North 8th Street, Boise, Idaho, 4 Settlement
S  commencing at 9:02 a.m. on November 1, 2010, 5 8 - E-Mail Chain, 10/18/07, Re: McKay - 58
6  before Sheri Foote, Certified Shorthand Reporter 6 - Conversation With Gene Thurston
7  and Notary Public within and for the State of 7 9 - E-Mail Chain, 10/21/07, Re: McKay 74
8 Idaho, in the above-entitled matter. 8 Settlement
9 ~ APPEARANCES: 9 10 - E-Mail Chain, 10/19/07, Re: McKay 75
10  For the Plaintiff: 10 11 - Handwritten Notes by Judge McKee, 79
11 Ellis Brown & Sheils, Chtd. 11 10/20/07
12 BY MR. ALLEN B, ELLIS 12 12 - E-Mail From Thomas Walker to 93
13 707 North Eighth Street 13 Patricia McKay, 10/22/07, Re:
14 P.O. Box 388 14 McKay
15 Boise, Idaho 83701-0388 15 13 - E-Mail Chain, 10/22/07, Re: McKay 94
16  For the Defendants: 16 CrCards and Mortgages '
17 Anderson Julian & Hull, LLP 17 14 - E-Mail From Thomas Walker to 95
18 BY MR. ROBERT A. ANDERSON 18 Kimberly Brooks and John Miller,
19 250 South Fifth Street, Suite 700 19 10/23/07, Re: McKay v. McKay
20 P.O. Box 7426 20 15 - E-Mail Chain, 10/23/07,Re: McKay 95
21 Boise, Idaho 83707-7426 21 Settlement Agreement
22 22 16 - E-Mail From Thomas Walker to 96
23  ALSO PRESENT: Thomas G. Walker 23 Kimberly Brooks and John Miller,
24 24 10/23/07, Re: McKay v. McKay, With

Attachments

1 (Pages 1 to 4)
(208)345-8800 (fax)

000118



Page 5

Page 7}

1 17 - E-Mail Chain, 10/23/07, Re: McKay 98 1 PATRICIA E. McKAY,
2 - v. McKay 2 first duly sworn to tell the truth relating to
3 18 - E-Mail Chain, 10/23/07 to 102 3  said cause, testified as follows:
4 10/24/07, Re: McKay v. McKay 4 EXAMINATION
5 19 - E-Mail Chain, 10/24/07, Re: Two 103 5 QUESTIONS BY MR. ANDERSON:
6 Building Lots 6 Q. My name is Rob Anderson and this is the
7 20 -E-Mail Chain, 10/30/07, Re: Patty 108 7  time and place for the taking of your deposition
8 McKay 342-7627 ASAP Please 8  in the matter you've brought against the law firm |
9 21 - Letter From Stanley Welsh to 108 9 Cosho Humphrey and Mr. Walker. Do you still go
10 Patricia McKay, 11/1/07, Re: 10 by Patricia McKay? :
11 Patricia E. McKay v. L. Darwin 11 A. Yes.
12 McKay 12 Q. Allright. IfI happen to call yon ‘
13 22 -E-Mail Chain, 11/9/07 to 11/10/07, 111 13  "Patricia" or "Ms. McKay," we're okay with that? }
14 Re: McKay Settlement Revisions 14 A. Yes.
15 23 - Miscellaneous E-Mails, 11/11/07t0 112 15 Q. Allright. Have you ever had your
16 11/12/07, Re: Settlement Problems 16 deposition taken before?
17 and Status Deal 17 A. Yes.
18 24 - E-Mail From Patricia McKay toNeil 113 | 18 Q. How many times?
i9 Salathe, 11/11/07, Re: Settlement 19 A. Twice.
20 Agreement 20 Q. You have a good ability to answer
21  25-E-Mail Chain, 11/15/07 to 116 21  quickly, but I would like to review with you just
22 11/16/07, Re: McKay 22  acouple of rules, if possible. If you'll wait
23 26 - E-Mail Chain, 11/15/07 to 116 23  until I finish my question before you start your
24 11/16/07, Re: McKay Final 24  answer, you won't be talking over me, and I'll
25 Negotiations 25 try to afford you the same courtesy while you're
Page 6 Page 8
1 27-E-Mail Chain, 11/16/07, Re: McKay 116 1 answering. IfI happen to step on the end of
2 Early Mormning Thoughts on the Past 2 your answer because I'm asking another question,
3 Month 3 Iapologize in advance. IfIdo that, just stop
4 28 - Letter From Stanley Welsh to 116 4  me and I will let you finish, because I want to
5 Patricia McKay, 11/16/07, Re: 5 allow you the opportunity to say whatever you
6 Patricia E. McKay v. L. Darwin 6  think is necessary.
7 . McKay 7 And if you don't understand one of my
8 29 - E-Mail From Thomas Walker to John 128 8  questions or you need me to rephrase it or repeat
9 Miller and Kimberly Brooks, 9 it, please ask me to do so. Otherwise I'll
10 11/19/07, Re: McKay, With 10 assume that you did understand it and have
11 Attachment 11  answered truthfully and completely. Do you
12 30 - Letter From Thomas Walker to 129 12 understand that?
13 Kimberly Brooks and John Miller, 13 A. Okay, yes.
14 11/20/07, Re: Patricia E. McKay v. 14 Q. Do you understand you're also
15 L. Darwin McKay 15 testifying under the penalty of perjury?
16 31 -E-Mail From Thomas WalkertoJohn 129 | 16 A. Yes.
17 Miller and Kimberly Brooks, 17 Q. Okay. State your full name for the
18 11/20/07, Re: McKay, With 18 record, please.
19 Attachments 19 A. Patricia Eleanor McKay.
20 32 - E-Mail Chain, 12/3/07, Re: McKay 138 20 Q. And how old are you, ma'am?
21 v. McKay 21 A. 62.
22 22 Q. And you said that you had been deposed
23 23  acouple of times. What was the most recent
24 24  deposition in which you were engaged?

e e R

(208)345-9611

M & M COURT REPORTING

A. The divorce proceedings.
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Page 9 Page 11 i
1 Q. With Mr. McKay? 1 yours. ‘
2 . A Yes 2 MR. ELLIS: Calls for a legal
3 Q. And other than that, have you ever been 3  conclusion. %
4  deposed otherwise? 4 Q. (BY MR. ANDERSON) I'm just asking yonr :
5 A. Yes, fighting for custody of my 5 understanding. i
6 daughter. 6 A. Any funds that Darwin received from the §
7 Q. And when was that deposition taken? 7  sale of the Albrethsen property, he was to pay me !
8 A. Ibelieve in 1988. 8  $800,000 plus 6 percent interest and the home ]
9 Q. And to whom were you married at the 9 paid off. %
10 time? 10 Q. And as I understand it, he didn't pay’ g
11 A. I wasn't married to him. It was after 11 you any money when he received some money in ;
12  the divorce. I was fighting for custody for my 12  conjunction with that transaction; correct? :
13  daughter about three years after my divorce from 13 A. That's correct. f
14 Douglas Christensen. 14 Q. And you filed a contempt action against
15 Q. Any other times that you were deposed? 15 him? !
16 A. No. 16 A. Yes, Idid. :
17 Q. All right. Youn've brought a lawsuit, 17 Q. What is it that Mr. Walker did that
18 asI mentioned earlier, against my clients. Can 18  resulted in you having to file a contempt action?
19 you tell me why you believe they're responsible 19 Ithought—
20 for whatever situation you think you're in today? | 20 MR. ELLIS: Mr. Walker?
21 A. Tom Walker told me that the divorce 21 Q. (BY MR. ANDERSON) I'm sorry, let's
22  decree created a judgment, was a judgment against | 22  juststart over. AsIunderstand it, Mr. McKay
23  Darwin's real property, and Darwin received funds 23  didn't pay you any funds when he received some
24  which according to the decree should have beenmy | 24 money in conjunction with the Albrethsen
25 funds. 25 tramsaction; correct?
Page 10 Page 12§
1 Q. Why shounld they have been your funds? 1 A. No, he did not.
2 A. Because it was funds coming from the 2 Q. Why is it that that was Mr. Walker's or
3 sale of the Albrethsen property. And in the 3 Cosho Humphrey's fault that Mr. McKay didn't pay
4  divorce decree it stated any funds from the sale 4 you?
5 of the Albrethsen property, Patricia would be 5 A. The divorce did not - the divorce
6 paid $800,000 plus 6 percent interest and the 6  decree was not clear. The writing in the divorce
7  home will be paid off. 7  decree was not clear as to the security. There
8 Q. We'll get into it in some more detail, 8  was no security in the divorce decree for those
9  but didn't the divorce decree actually say that 9 funds.
10  upon receipt of any funds there was a trigger, so 10 Q. What do you mean by "'security"'?
11  to speak, of an obligation by Mr. McKay to pay 11 A. The divorce decree should have had the
12  yousome money? 12  legal description of the Albrethsen property or
13 MR. ELLIS: Objection, the document 13  any information on that mortgage note.
14  speaks for itself and the question seeks a legal 14 Q. Why would that have made Mr. McKay pay
15 conclusion. 15 you?
16 Q. (BY MR. ANDERSON) What was your 16 A. The funds probably would not have been
17 understanding? Let me ask you this: Do you have | 17  paid to me directly by Mr. McKay, they probably
18 an understanding that the funds, any funds 18  would have come from the title company, because
19  received by Mr. McKay regarding the Albrethsen 19 it would have put the title company on notice of
20  property, were deemed to be yours in the 20  whatthey paid out.
21  settlement decree or the PSA, as we'll call it, 21 Q. Why would the title company have had to
22  property settlement agreement? 22  payyou even if they were on notice?
23 A. That they were to be — 23 A. Because it clearly states it would have
24 MR. ELLIS: Objection to form. 24  beena lien on the mortgage note,

(208)345-9611

Q. (BY MR. ANDERSON) That they were

M & M COURT REPORTING

Q A hen on the mortgage note" What do

3 (Pages 9 to 12)
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Page 13

Page 15

(208)345-9611

1 you mean by that? 1 property settlement agreement, Tom Walker had
2 . A, Had the property, legal property 2  written in the divorce decree that Mr. McKay had
3 description been in the PSA, that would have put 3 amortgage note on the balance owing on the
4  the mortgage - or the title company on notice 4  Albrethsen property. And I asked him —
5 that there was funds due me from that piece of .. 5 Q. Go ahead.
6 property. 6 A. - "What's this mortgage note?" And
7 Q. What piece of property? 7  Tom said, expressed to me that he has to have a
8 A. The Albrethsen property. 8 mortgage note on the balance owing on this
9 Q. Who owned the Albrethsen property? 9 property because he still is due approximately
10 A. Darwin and I owned the Albrethsen 10  $1.4 million.
11 property at the time of divorce. 11 Q. Did he say anything else?
12 Q. The property had been sold. 12 A. Idon't recall.
13 A. The property had been sold, yes. 13 Q. You told me that there was something
14 Q. To whom? 14 about a lien on a mortgage note, but you haven't }
15 A. To Status Corporation. 15 told me anything about that, so —
16 Q. Well, then, when you say "a lien on the 16 A. Tom Walker told me December 15 of 2008
17 property," what do you mean if it's already been | 17 after I had discovered the funds had been paid
18 sold? 18 out to Darwin, Tom Walker wrote to me and stated
19 A. There was a balance owing on the 19 that the PSA being recorded created a lien
20 property in the form of a mortgage. 20  against all of Darwin's real property.
21 Q. And the lien is good for what? Real 21 Q. Did he tell you that a mortgage note
22 property? 22  wasreal property? "Yes" or "no"'?
23 A.. Real property. 23 MR. ELLIS: Asked and answered.
24 Q. But there was no real property; 24 Q. (BY MR. ANDERSON) "Yes" or "no," in }
25  correct? It was just a mortgage note? 25  this conversation? Or did he simply say, "It
Page 14 Page 16
1 A. The mortgage was regarded as real 1 creates a lien against real property"?
2  property. 2 A. The PSA created a lien against all of
3 Q. By whom? 3 Darwin's real property.
4 A. According to Tom Walker and what they 4 Q. But Mr. Walker never told yon that the
5 wrote in the divorce decree. 5 mortgage note constituted real property; correct?
6 Q. So, you believe the divorce decree 6 A. I'would have to say yes, he did.
7 indicates that a mortgage note was in existence 7 Q. Well, tell me if he did or not. That's
8  and that a lien could be placed against it? 8 whatI'm asking.
9 A. Say that again, please, ) MR. ELLIS: Objection, asked and
10 MR. ANDERSON: Madam Court Reporter. 10 answered. She justdid, Counsel.
11 (Record read back.) 11 Q. (BY MR. ANDERSON) And I'd like to know
12 THE WITNESS: According to the divorce 12  the exact words that he used.
13  decree, Tom Walker had expressed to me that the 13 A. Icannot recall the exact words. This
14 judgment created a lien against Darwin's real 14  wasthe end of November 0£2007.
15 property, which included the mortgage. 15 Q. You just said December 15,2008, Now,
16 Q. (BY MR. ANDERSON) Well, tellme about | 16 what are we doing?
17  thatlast part, "which included the mortgage." 17 A. You're asking —
18 Tell me where Mr. Walker told you that. 18 MR. ELLIS: Objection. Off the record.
19 MR. ELLIS: You mean what geographical 19 (Discussion held off the record.)
20 location? 20 Q. (BY MR. ANDERSON) Let's continue. Can
21 Q. (BY MR. ANDERSON) No, no, the timing | 21  you tell me when Mr. Walker told you that the
22 of Mr. Walker's comment. Or are you referringto | 22  property settlement agreement constituted a
23  the property settlement agreement? 23  decree on a mortgage note?
A. I'm referring to the property 24 MR. ELLIS: Objection as to clarity. A
settlement agreement. When I went in to sign the 25  decree on a mortgage note?

M & M COURT REPORTING
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Page 17 Page 19
1 Q. (BY MR. ANDERSON) The property 1 A. Yes.
2  settlement agreement, when did he tell you that 2 Q. And as I understand your testimony, no
3 it constituted a lien on a mortgage note? 3 one has told you that that is an incorrect
4 MR. ELLIS: Asked and answered. Go 4  statement; is that also correct?
5 ahead. 5 A. That's correct.
6 THE WITNESS: When did he tell me? 6 Q. So, why are you — you keep mentioning
7 Q. (BY MR. ANDERSON) Yes. 7  that Mr. Walker told you that, but if no one has
8 A. December 15, 2008, he sent me an e-mail 8 told you that it's incorrect, why are you
9 stating that the property settlement agreement 9  bringing it up?
10 being recorded was a lien against all of Darwin's 10 A, Ifit created — if the property
11  real property. 11  settlement agreement was written as accurately as
12 Q. Has anybody told you that that is 12 Iwasinformed that it was at the time of the
13 untrue? 13 divorce, then the funds would have been paid
14 A. No. 14  directly to me by Lawyers Title, not through
15 Q. So, why are you complaining about that 15 Darwin. Lawyers Title would have found the
16 particular statement, that it constitutes a lien 16  obligation that the property settlement agreement
17 on real property, if no one has told you that 17  stated and Lawyers Title would have contacted me.
18 that's untrue? 18 Q. And done what?
19 A. I guess I'm not understanding your 19 MR. ELLIS: Excuse me.
20  question. 20 Q. (BY MR. ANDERSON) They would have
21 Q. Are you complaining about the statement | 21 contacted you and what else would have happened? §
22 by Mr. Walker in which he told you, as you 22 A. They would have contacted me to
23  reported, that the property settlement agreement | 23  question me about the funds and the checks
24  being recorded constitutes a lien on real 24  probably would have been written out to me.
25 property? 25 Q. That's the basis of your lawsuit
Page 18 Page 20
1 MR. ELLIS: Objection as to clarity. 1 against Mr. Walker and his firm?
2  Are you complaining? 2 MR. ELLIS: Objection as to the
3 Q. (BY MR. ANDERSON) Are you alleging 3  sarcastic and argumentative and demeaning tone of
4  that that's a cause of action that yon have 4  your question.
5 against Mr. Walker or his firm? 5 MR. ANDERSON: Not at all, Counsel.
6 A. ] am alleging that. I suspect since 6 Butif'you perceived it that way, I don't in any
7  the legal property description was not, nor was 7  way mean to be sarcastic.
8 the mortgage, identified in the property 8 Q. (BY MR. ANDERSON) I am asking you as |
9  settlement agreement - 9 wesit here today at the outset of your
10 MR. ELLIS: You have to complete your 10 deposition if this supposition on your part that
11 sentence. 11  Lawyers Title would have done something is the
12 THE WITNESS: There was — the clarity 12  basis of your lawsuit?
13  inthe property settlement -- there was not full 13 A. Yes, Lawyers Title expressed to me on
14  clarity in the property settlement agreement as 14  December 15 after they saw the divorce decree,
15 to the mortgage note. 15 "Patricia, there's been a mistake made here. 1
16 MR. ANDERSON: Let's go back to my 16 recommend you take all of these papers to your
17  question. Could you just read that alone. 17 attorney."
18 (Record read back.) 18 Q. And in that same conversation, which I
19 MR. ELLIS: Objection as to clarity. 19  believe was with Mr. Rice —
20 Q. (BY MR. ANDERSON) Let me make sure | 20 A. Yes, Bob Rice.
21 it's clear. You've just told us that Mr. Walker 21 Q. — he told you that Lawyers Title had
22 told you that if he recorded the property 22 failed to find the divorce decree; correct?
23  settlement agreement it became a lien on real 23 A. That is cormrect.
24  property which might have been owned by 24 Q. So, your supposition is actually a

(208)345-9611
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1 to find the decree. And second, you suppose that 1 MR. ANDERSON: Why don't we take justa }
2  they would have called you after reviewing it; 2  quick break.
3 would you agree? 3 (Recess held.)
4 MR, ELLIS: Agree to what, Counsel? 4 Q. (BY MR. ANDERSON) I havetoaska }
5  That that's her supposition? 5 couple of questions at the outset. Have you ever }
6 Q. (BY MR. ANDERSON) That my referenceto| 6 had any claims made against you regarding
7  adual supposition is correct. They first have 7  veracity? For example, have you ever been
8 to find it; correct? 8  arrested?
9 A. That's correct. 9 A, Yes.
10 Q. And Mr. Rice indicated to you that they 10 Q. For what?
11 had failed to search for it; isn't that also 11 A. Falsely accused of — falsely accused
12 correct? 12  of grabbing a woman, a renter.
13 A. 1do not recall that. 13 Q. Okay, some sort of an assault charge?
14 Q. You haven't put that in any reference, 14 A. Yeah. And I did not - go ahead.
15 anydocuments? 15 Q. Please finish your thought.
16 A. Idonotrecall. Ibelieve I learned 16 A. I'was innocent. We had to prove that I
17  along the way that -- I believe Bob told me at 17 was innocent, but at the time my attorney advised
18  the time that he was not aware we were even 18 me that it was going to cost $1,500 to $2,000 to
19 divorced. 19 fightit. And Darwin and I didn't have the funds
20 Q. Because they hadn't searched the 20 todoso. And so, my attorney also advised,
21  records; correct? 21  "Well, if you just plead guilty, then you'll
22 A. That's correct. 22  probably just get a slap on your hands because
| 23 Q. And that would be a necessary first 23  you've got a pristine record.” So, I pleaded
24  step before you ever became involved; correct? 24 guilty.
25 A. Yes. 25 Q. But it was an assault charge?
Page 22 Page 24 {
1 Q. Now, you haven't brought an action 1 A. Right.
2 against Lawyers Title; have you? 2 Q. Are there any other arrests that have
3 A. No. Iconsidered it. 3 been~—
4 Q. But you think that they did something 4 A. No.
5  wrong by not searching for your divorce decree? 5 Q. - that you've been involved with?
6 MR. ELLIS: Objection, asks for a legal 6 A. No.
7  conclusion. 7 Q. Have there been any claims filed
8 Q. (BY MR. ANDERSON) Do you think Lawyers| 8 against you in terms of a lawsuit?
9 Title did something wrong by not searching for 9 A. No.
10 the divorce decree? 10 Q. Other than the divorce proceedings that
11 MR. ELLIS: The same objection. 11 youhad? .
12 Q. (BY MR. ANDERSON) Unless he tells you 12 A. Not that I recall.
13  not to answer, he's just making a record. 13 Q. All right. Are you currently employed?
14 A. Oh. No, they explained to me, Bob Rice 14 A. No.
15  explained to me that the reason why — he said, 15 Q. Atone point I thought I saw you were
16  "Even if we had done a search for the divorce 16 working for Harmon Travel or some sort of 2
17  decree, it would not have shown up because the 17  travel agency.
18  legal description of the Albrethsen property was 18 A. Harmon Travel and Global Travel on a
19 notin the divorce decree.” 19 temporary basis.
20 Q. And was that also in this conversation 20 Q. And that has come to an end?
21  that you had with him? 21 A. Nobody is traveling. Everybody is
22 A. Yes, on December 15, 2008. 22  doing everything through the Internet.
23 Q. All right. Thank you. 23 Q. A little bit of background is in order.
24 MR. ELLIS: Gentlemen, I do have coffee 24  When did you meet Darwin McKay?
25

A. February of 1994.
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Page 27

1 Q. Before we get too much further into 1 appropriate changes to this Agreement" on your
2 your history, I'd like to mark as Exhibit 2 behalf?
3 No.l- 3 A. Yes. Excuse me. Repeat that.
4 (Exhibit 1 marked.) 4 Q. On your behalf?
5 Q. (BY MR. ANDERSON) Ms. McKay, Exhibit 5 A. Did he what?
6 No. 1 is a notice for your deposition and I'm 6 Q. I'm reading from the second to the last
7  interested in the list of items that have been 7  paragraph, that he had had an opportunity to
8  set forth on pages 2 and 3. Did you havea 8  request and make appropriate changes to this
9 chance to review this before your deposition? 9 agreement—
10 MR. ELLIS: Counsel, we've given you 10 A. Yes. '
11  everything, absolutely everything that she has. 11 Q. — on your behalf?
12 MR. ANDERSON: And that's what I'm 12 A. Yes,
13 tryingto getat. Thank you. 13 Q. At the time you signed this agreement,
14 Q. (BY MR. ANDERSON) Have you reviewed | 14 did you intend to be bound by it?
15 this document? 15 A. Yes.
16 A. Yes, I have. 16 Q. At the time this agreement was signed,
17 Q. And are you aware of any documents 17 did you consider it to be binding?
18  which have been requested but not yet turned over | 18 A. Yes.
13  tous? 19 Q. Allright. Atsome point it appears !
20 A. No. 20  thatyour relationship with Mr. McKay seemed to §
21 Q. Allright. 21 wane and a divorce was contemplated; is that
22 MR. ELLIS: Is that an exhibit, 22 correct?
23  Counsel? 23 A. Yes.
24 MR. ANDERSON: Exhibit No. 1. 24 Q. Prior to that time, had you been made
25 MR. ELLIS: Thank you. 25 aware in some fashion that he was involved with
Page 26 Page 28 |
1 (Exhibit 2 marked.) 1 some sort of transaction involving the Albrethsen §
2 Q. (BY MR. ANDERSON) Exhibit No. 2 2  property?
3  coincidentally appears to have been Exhibit No. 2 3 A. Yes.
4  in an earlier proceeding. I believe it was in 4 Q. Can you just give us a narrative answer
5 Darwin McKay's prior deposition in the underlying! 5 regarding what you understood prior to the
6 matter. But do you recognize this particular 6 divorce your husband's dealings regarding the
7  document as the prenuptial agreement into which 7  Albrethsen property were.
8  you entered on or about July 1, 19962 8 A. He told me that he was buying and
9 A. Yes. 9  selling it to the Status Corporation. That was
10 Q. How long had you known Mr. McKay prior | 10  approximately February of 2006.
11 tosigning this document? 11 Q. How did you understand the transaction
12 A. From February of '94 to the date on 12  was to take place, if you had that knowledge?
13  this document. 13 A. He was going to purchase the property
14 Q. Allright. IfI could have you turn to 14  from Eric Albrethsen and sell it to Status
15 page2. 15 Corporation in one transaction, basically
16 A. (Witness complied.) 16 flipping the property, as long as he could get
17 Q. There are some paragraphs there. And 17  Status Corporation to give him the entire amount
18 the second one indicates that you were 18 that he would be paying Eric Albrethsen for, i.e.
19  represented by an attorney and the fourth 19 the downpayment.
20 paragraph indicates that Jim Bevis has reviewed 20 Q. Did you understand that a downpayment
21  this document on your behalf. Are both of those 21 wasreceived by Darwin McKay from the Status
22  statements true? 22  Corporation?
23 A. Yes. 23 A. Yes.
24 Q. And is it also true that your "counsel 24 Q. And he paid that to Mr. Albrethsen?

A. Yes.
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recollection, this is a community property state
and I knew that I would have to sign some papers.

i i P s ot s

(208)345-9611

1 Q. And as a result, at one point he owned 1 I just agreed with him. I said, "Okay, okay,"
2  the property to the extent that he was able to 2 because he was yelling at me.
3 transfer it to the Status Corporation; is that 3 And about an hour after the closing
4  your understanding? 4  time, approximately 11:00 that morning, the title
5 A. Basically, yes. He owned the property 5 company called me and asked me to go down and
6 and flipped it in one day. 6 signsome papers. AndI asked them, "I don't ;
7 Q. So, he bought it and he sold it the 7  understand. My husband told me I did not have to |
8 same day essentially? 8 signanything." And I said, "That's strange." !
9 A. Yes. 9 She said, the title agent said, "That's |
10 Q. Allright. So, after he had sold it, 10 strange, he brought in a quitclaim deed for you 5
11  would you agree that he was no longer the owner 11 tosign." Isaid, "Really? What is the address t
12  of the property? 12  ofthat quitclaim deed?” And she said, "It's j
13 A. That is correct. 13 25 Horizon Drive," which happens to be our home. |
14 Q. And as I understood it, his continuing 14 And she said, "What is this?" And I !
15 relationship with that transaction, not the 15 said, "Well, it happens to be our home." And she |
16 property but the transaction, was that Status 16 said, "Oh, are you folks living together?” AndI }
17 Corporation owed him a residual sum for whichhe | 17  said, "Yes." And then she said, "Well, are you i
18 obtained a mortgage? 18 folks having marital problems?" And I said, [
19 A. That is correct. 19  "Well, I guess we -- I didn't think we were, but |
20 Q. Allright. So, there was a morigage 20 wearenow." f
21  note in the amount of about $1,396,000; is that 21 I said, "That property, the home is {
22  your understanding? 22  strictly in my name. And if I'm not mistaken, if %
23 A. Yes. 23  Isign a quitclaim deed, I would be giving him i
24 Q. When did you find out about the 24  the home free and clear, yet I get left with the b
25 mortgage note? 25 mortgage debt; is that not correct?” And she f
Page 30 Page 32 ‘
1 A. 1didn't find out about the mortgage 1 said, "Yes." AndIsaid, "Well, I'll be down to }
2 note until Tom Walker expressed it in the divorce 2  pick up the papers but not to sign them.” f
3  decree. He mentioned it. And I questioned him 3 MR. ELLIS: Excuse me. Do you remember :
4  about it and Tom expressed, "Yes, there's got to 4  the original question, Pat? ;
5 be a mortgage note out there because he's still 5 THE WITNESS: What instigated the }
6  due $1.3 million on that property." 6 divorce.
7 Q. At the time you were having that 7 MR. ELLIS: All right.
8  discussion with Mr, Walker, you understood that 8 Q. (BY MR. ANDERSON) Was there a piece of |
9 your husbhand did not own the Albrethsen property? 9  property called the Carpenter property? I'm !
10 A. That is correct. 10 trying to see if that might be — you said that ]
11 Q. What was it — and you can be as brief 11  you had two quitclaim deeds that were involved.
12  as possible - that made you make the decision to 12 Do you remember which properties they involved?
13  start divorce proceedings against your husband? 13 A. No, I don't recall the names.
14 MR. ELLIS: I will object to that 14 Q. Do you recall -
15 question as not calculated to lead to the 15 A. They were on — there was two building
16 discovery of admissible evidence. But Ms. McKay, 16 Ilots that were developed building lots, i.e. the !
17  go ahead and answer to the best of your ability. 17  utilities and everything had been put in. It was ,
18 THE WITNESS: There were two pieces of 18 inadevelopment on approximately Cloverdale —
19  property which Darwin and I had sold and I knew I 19  between Cloverdale — or off of Cloverdale, ‘
20  had to sign some papers regarding those two 20  between Victory and Lake Hazel.
21  pieces of property. Iasked Darwin what time 21 Q. Okay.
22  closing was and he told me, he said, "10:00, but 22 A. Ican't remember the name of that
23  youdon't have to be there." And from my 23  subdivision. !
f

M & M COURT REPORTING
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Page 33 Page 35§

1 A. Isigned a statement via -- through my 1 A. Ofthis matter at that particular time, !
2 counsel, Jim Bevis. However, Jim had also senta 2 no. '
3 letter along with that. 3 Q. With respect to that transaction, I :
4 Q. Right. And I don't mean to shorten 4 takeit— :
5  that, but let me make sure you understand my 5 A. May I just clarify something? t
6 question. The fact that yon signed a quitclaim 6 Q. Sure. l
7  deed was further indication to you that the 7 A. Atthat time, that did not instigate ’
8  Albrethsen property itself had been sold by your 8 the divorce proceedings. [
9  husband; correct? That he no longer owned it and 9 Q. I'm just trying to do kind of some i

10 needed you to sign the quitclaim deed in order to 10  history here. Something did —

11 effectuate that transaction? 11 A, Yes.

12 A. Okay, you're getting these two 12 Q. — and you went to Mr. Bevis to start i

13  transactions mixed up. We started out with why 13  those proceedings? ;

14  the divorce started. 14 A. Yes, I did. {

15 Q. I thought you answered that. 15 Q. Then he was somehow — i

16 A. Idid, but - 16 A. That was several months down the road. ;

17 MR. ELLIS: Pat, why don't you let 17 Q. No problem. ‘

18 Counsel ask the question and perhaps that will 18 MR. ELLIS: Counsel, I'm going to step !

19  assist you in understanding where he's headed. 19 outasecond and get a pot of coffee in here. E

20 Q. (BY MR. ANDERSON) Do you remember that | 20 MR. ANDERSON: Sure. i

21  yousigned a quitclaim deed relative to the 21 (Discussion held off the record.) ;

22 Albrethsen property transaction? 22 MR. ANDERSON: Back on the record. ;

23 A. 1did, with a letter stipulating that 23 Q. (BY MR. ANDERSON) In keeping with our !

24  my interest in the property was secured. 24  development of a chronological history here, you i

25 Q. I'm not trying to trick you. I 25 went to Mr. Bevis, but I understand that for some §

Page 34 Page 36}

1  understand. But did you understand that by 1 reason he had to back out of your representation l
2 signing a quitclaim deed, with all of the caveats 2  and you ultimately ended up with Cosho Humphrey; ’
3  and whatever you and your attorney put on it, 3 isthat correct? !
4  that the property itself was being sold? 4 A. That is correct. ]
5 A. Yes. 5 Q. And what was your intent with respect {
6 Q. You mentioned that there was another 6 to the divorce? I'm not asking for a legal )
7  piece of property that your husband said you 7 opinion, but just in general, what was it that
8 didn't need to be involved with but the title 8  you wanted out of the divorce proceedings? {
9 company said that you did in some fashion. Can 9 MR. ELLIS: You mean property? |

10 you just tell me how that concluded. 10 Q. (BY MR. ANDERSON) Property, money, !

11 A. There was two pieces of property, two 11  corporal punishment, I don't know what. But did i

12  building lots for homes. 12  you have a goal in mind when you approached Cosho

13 Q. And he said, "I'm going to deal with 13 Humphrey in terms of what you wanted the divorce |

14 these, but you don't need to be involved"? 14  toachieve?

15 A. That's correct. And he was wrong in 15 A. Approximately 50 percent of the estate.

16 that manner. He knew that I had to be involved. 16 Q. And the estate consisted in your

17 Heknew that I had to go down and sign those 17 opinion of what property or items?

18  papers. That's why he took in a quitclaim deed 18 A. Several pieces of property and the

19 of our personal residence and slipped it in there 19  business, the businesses.

20  with the papers, thinking, "Well, if I slip this 20 Q. All right.

21 inthere, she'll sign it and the house will be 21 (Discussion held off the record.)

22 mine free and clear." And I asked some 22 MR, ANDERSON: Back on the record.

23  questions. 23 (Record read back.)

24 Q. I take it you didn't have a very high 24 Q. (BY MR. ANDERSON) Did you believe when

25 opinion of him as a result? 25  you were first starting to deal with Cosho i

(208)345-9611
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Page 39 h

1 Humphrey that the Albrethsen property in some way 1 A. Idon't understand your question.

2 was part of the estate? 2 Q. Did you want Cosho Humphrey to try and

3 A. Yes. 3 develop a good, clear understanding of

4 Q. You understood it had already been sold 4  Mr. McKay's financial structure?

5 to Status Corporation? 5 A. Ibelieve that's the responsibility of

6 A. That is correct. 6 the divorce attorneys, yes.

7 Q. How could it be part of the estate in 1 Q. And do you understand that Cosho

8  your estimation? 8 Humphrey pursued various means of obtaining that

9 A. Atthat time I was not aware that the 9  kind of information?

10  deed had been transferred. 10 A. Repeat that question, please.
11 Q. Ithought you had signed a quitclaim 11 Q. Do you understand that Cosho Humphrey
12  deed several months earlier. 12  pursued various means of obtaining that kind of
13 A. T'm not a real estate person and — 13  information? ’
14 Q. No problem, no problem, 14 A. Tm not sure that they did.
15 A. Ibelieve it was like a warranty deed 15 MR. ELLIS: Counsel, at some
16 maybe. I- 16 appropriate point can we take about a five-minute
17 Q. Okay. I'm just — 17  recess, at any time that's suitable to you?
18 A. But] also signed a letter, a document 18 MR. ANDERSON: This would be fine right
19  with Jim Bevis that went on to Forrest Goodrum, . 19 now.
20 the attorney handling the transaction, 20 (Recess held.)
21 Q. Regarding the proceeds of the sale? 21 Q. (BY MR. ANDERSON) Did you receive :
22 A. Regarding the proceeds. 22 various updates from Cosho Humphrey regarding the §
23 Q. So, if you were interested in the 23  steps they were taking to develop information
24. proceeds, doesn't that indicate that you 24  regarding the divorce claim you had filed against
25 understood the property had been sold but that 25 Mr. McKay?
Page 38 Page 40

1 there still might be some settlement or funds 1 A. Yes.

2  that needed to be transferred? 2 Q. Did you understand that subpoenas were

3 A. Yes. 3  issued by Cosho Humphrey to various financial

4 Q. All right. So, back to my question. 4  institutions to develop a better understanding of

5  With respect to what you considered to be the S5  Mr. McKay's financial situation?

6 estate, did you understand that the Albrethsen 6 A. Yes.

7  property didn't fall within that because it had 7 Q. Were you aware that subpoenas were

8  been sold? 8  issued to the First Bank of the Northwest,

9 MR. ELLIS: Objection, calls for a 9 Sterling Savings Bank, KeyBank, Home Federal
10 legal conclusion. Plus, she's already testified 10 Bank, Wells Fargo, Zions Bank, among others?
11 respecting the mortgage. 11 A. Yes.

12 THE WITNESS: I was not aware that the 12 Q. And were yon aware that various amounts
13  deed had been transferred at that time. 13  of financial information were returned as a

14 Q. (BY MR. ANDERSON) Okay. 14  resuit of those subpoenas?

15 A. Thadnot - 15 A. Various amounts were returned?

16 Q. Fair enough. That's all you need to 16 Q. Various types of financial information?
17 say. 17 A. Yes.

18 So, you engaged Cosho Humphrey and you | 18 Q. Were you also aware that the law firm

19. wanted to achieve this goal of a 50 percent share | 19 Cosho Humphrey sent or propounded, as we say,
20 in whatever constituted the estate, the marital 20  written questions to Mr. McKay asking him about
21  estate; correct? 21  various properties that he owned?

22 A. Yes. 22 A. Yes,

23 Q. All right. Now, in order to get to 23 Q. And did you understand that Mr. McKay
24 thatend, did you make suggestions to Cosho 24  was required under oath to answer those as

(208)345-9611
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considered to be the marital estate was the
prenuptial agreement yon had signed back in 1996?

1 A. Yes. 1 A. Yes.
2 - Q. Do you believe that Mr. McKay was 2 Q. Allright. You understood that there
3  truthful in his answers that he provided 3 were no guarantees that the judge would determine
4  regarding the various properties that he owned? 4  that in some fashion the prenuptial agreement had
5 A. Ido not recall. 5 been abandoned by the parties; is that correct?
6 Q. Allright. Do you recall if Mr. McKay 6 A. I'was very confident that the prenup
7 listed the mortgage note as a document involved 7  was null and void and would be deemed so ifa
8  with the sale of the Albrethsen property when he 8  judge had ruled on that.
9  responded to the interrogatories propounded by 9 Q. That's a good answer, but I need you to
10 Cosho Humphrey? 10 Iisten to my question. Now, she's going to read
11 A. Idonot. 11 it back forus,
12 Q. Do you have any criticism of the manner 12 (Record read back.)
13  in which Cosho Humphrey went about developing | 13 THE WITNESS: I did not understand
14  information for the divorce claim you have filed? | 14 that.
15 A. Yes, I'do. 15 Q. (BY MR. ANDERSON) You thought it was
16 Q. Can you tell me what criticism you 16 guaranteed that it would be thrown out?
17 have. 17 A. I'was very confident it was going to be
18 A. They did not identify the mortgage note 18  thrown out.
19 nor the piece of property, nor did they secure my 19 Q. That's not my question. Did anybody
20 interest of properties and the dollar amount that 20 from Cosho Humphrey guarantee you that you were }
21 I'was to receive in the divorce decree. 21  going to win relative to getting the judge to
22 Q. I will allow you, I hope, to develop 22 rule that the prenuptial agreement had been
23  everything you want to tell me as we go through 23 abandoned?
24  the day here and whenever else we have to ask 24 A. Tom Walker and Stan Welsh had both
25 questions and get answers, but right now I'm 25  expressed to me, "We've got them.” Those were
Page 42 Page 44
1 trying to focus you in on one particular aspect 1 the words that Stan would always say, "We've got
2  of this whole process, and that is: During the 2 them. We've gotthem." I was very confident
3 information gathering stage, I'm trying to find 3  that the prenup was null and void, and so was Tom
4  outif you have any criticism of Cosho Humphrey? 4  Walker and Stan Welsh.
5 A. Idonotrecall. 5 Q. Butyon understood that the court had
6 Q. Well, this is my chance to find out 6  to rule that way?
7 from you these facts. So, if you don't recall, 7 A. No, I did not understand that the court
8 does that mean that as you sit here today under 8  had to rule on that.
9 oeath-— 9 Q. You thought it just went away?
10 A. Are youreferring — 10 A. Iunderstood that the prenup went away
11 Q. Let me finish. Does that mean that you 11 ifwe settled out of court.
12  cannot tell me any criticisms that you have with 12 Q. That's not my question. And let's
13  respect to Cosho Humphrey's efforts to gather 13  stick to the question; okay? You understood as
14 information about Mr. McKay's financial status? 14  you were moving forward in the divorce proceeding
15 A. You're referring to the time during the 15 thatin order for you to recover 50 percent of
16 divorce proceedings? 16 the marital property, the prenuptial agreement
17 Q. Yes. And if I can give you a little 17  was a hurdle that you had to get over; correct?
18  bit of gnidance, you recall that there was a 18 A. Yes.
19 motion for summary judgment filed on your behalf? § 19 Q. And -
20 A. Which summary judgment? 20 MR. ELLIS: May I say something? In
21 Q. Let's back up a step. Did you 21 most instances, Pat, in most instances, Counsel
22  understand that the biggest hurdle you had to 22  isnottrying to trap you. So, just go ahead and
23  achieving a 50 percent share of what you 23  answer to the best of your ability; okay?

M & M COURT REPORTING

THE WITNESS: Okay.
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Page 45 Page 47|
1 anybody. The facts are the facts. That's all I 1 they refer to the Albrethsen propertys; is that
2  deal with; okay? 2  correct?
3 A. Okay. 3 A. Yes.
4 Q. Ifyon think one of my questions is 4 Q. And the transaction that had oeenrred?
5 somechow Machiavellian, just say, "Wait a minute, 5 A. Yes.
6 don'tdo that," and I'll be glad to try and 6 Q. And did you understand that this
7 rephraseit. Itold you that at the beginning, 7  information had been obtained by virtue of ;
8 I'm just here to get information; all right? 8  questions Cosho Humphrey asked in interrogatories }
9 A. Allright. 9  to which Mr. McKay responded? '
10 Q. And the information I want right now is 10 A. Yes, as well as information that I gave
11 your understanding as you went forward in the 11  them.
12 divorce proceeding that it wasn't automatic that 12 Q. What kind of information did you give
13  yougot 50 percent. You had to do some things; 13  them?
14 right? 14 A. Alot. We would have to go through the
15 A. Correct. 15 entire document. I worked very, very hard on
16 Q. One of them was you had to get the 16 this divorce case.
17 judge to rule that the prenuptial agreement was 17 Q. I've seen a lot of charts and such.
18  null and void? 18 A. Yes.
19 A. Yes. 19 Q. Did you also go to the extent of going
20 Q. And that wasn't guaranteed and nobody 20 to courthouses to try and find information about
21 from Cosho Humphrey told you that it was 21  property that Darwin McKay was involved with?
22 guaranteed; correct? 22 A. Not during the divorce proceedings, no,
23 A. That's correct. 23 Ididnot.
24 Q. Allright. So, in order to get the 24 Q. Did you provide any of the information
25  prenuptial agreement taken care of, you needed to | 25 in paragraphs 173 through 180 or was that all
Page 46 Page 48
1 file a motion; you understaod that? 1 developed by Cosho Humphrey in the underlying
2 A. Yes. 2  agreement?
3 Q. And you understood that that was in the 3 A. [ believe the majority of this was
4  form of a summary judgment? 4  provided through the sales contract between
5 A. Yes, 5 Darwin and Status Corporation. However, the item
6 Q. And you prepared an affidavit for that 6 No. 176, I know that I provided that.
7 summary judgment; correct? 7 Q. And 176 references — oh, okay, a
8 A. Yes. 8 financial net worth?
9 Q. Allright. And in that affidavit, you 9 A. Financial statement, yes. And that net
10 discussed the Albrethsen property; didn't you? 10  worth, I believe that that is an incorrect amount
11 MR. ANDERSON: Let's mark it as the 11 of money. Ithink the financial statement at the
12  next exhibit. 12  time stated $24 million something.
13 (Exhibit 3 marked.) 13 MR. ELLIS: Counsel, if you want to
14 Q. (BY MR. ANDERSON) AndI'dlikeyouto | 14  pull that out, it's fine with me.
15 turn to page38. 15 MR. ANDERSON: I just want to show her.
16 MR. ANDERSON: Off the record, please. 16 Q. (BY MR. ANDERSON) In the underlying
17 (Discussion held off the record.) 17 divorce action, do you recall that Cosho Humphrey |
18 Q. (BY MR. ANDERSON) Exhibit No. 3 has 18 diligently pursued Mr. McKay in terms of
19  been marked for your deposition, Is this the 19 requiring him to answer the questions that had
20 first affidavit you can recall signing for the 20  been submitted in the form of interrogatories and
21  underlying divorce claim? 21  requests for production of documents and requests
22 A. Idon't know that it was the first 22 for admissions?
23  affidavit. It was one of the affidavits, yes. 23 A. Yes, they did.
24 Q. And on page 38, as I referenced 24 Q. Do you recall that they filed up to and
earher, there are paragraphs 173 through 180 and perhaps more, three motions to compel?

12 (Pages 45 to 48)
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Page 49 Page 51§
1 A. Yes. 1 MR. ELLIS: Do you want it back? §
2 . Q. And you understood that those were 2 Q. (BY MR. ANDERSON) One more question:
3  motions that were filed because Mr. McKay was not 3 Do you see on the list of documents that
4  responding and they were getting the judge 4  Mr. McKay listed relative to the Albrethsen
5 involved to force him to respond? 5 transaction any reference to a "mortgage note"?
6 A. Yes. 6 A. I'm scanning this quickly and I do
7 Q. Allright. And on the day that one of 7 not--Ido not see reference to a "mortgage
8 those motions was going to be heard, March 7, 8 note.
9 2007, Mr. McKay finally responded with some 9 Q. There's a list of documents -
10 information. Do you recall all of those 10 A. Oh, I missed that.
11 circumstances? Does that ring a bell? 11 Q. - on the next page, page 15.
12 A. March of 2007? 12 A, Well, I just turned the page. So, what
13 Q. March 7, 2007. 13 i3 your question?
14 A. That was his — the taking of his first 14 MR. ELLIS: Does it reference a
15  deposition. 15 "mortgage" or a "mortgage note"?
16 Q. No, it wasn't. I think his deposition 16 THE WITNESS: I don't see the word
17  wason March 21, 2007. But that's not my 17  "mortgage" on any of this.
18 question. Do you remember that on March 7,2007, | 18 Q. (BY MR. ANDERSON) Okay.
19 . Mr. McKay finally responded with some information | 19 A. I do not recall seeing any of that
20  inorder not to face 2 motion to compel? 20  during the divorce proceedings.
21 MR. ELLIS: Counsel, perhaps you can 21 MR. ELLIS: Counsel, are you through
22  show her the document and it will refresh her 22  withthis? :
23 recollection. 23 MR. ANDERSON: I am. Thank you very
24 MR. ANDERSON: Sure. 24 much. You saved several trees. ‘
25 THE WITNESS: May I ask if that was 25 Q. (BY MR. ANDERSON) Had there been any §
Page 50 Page 52
1  Darwin's first deposition or the second? 1  settlement overtures, settlement offers from
2 MR. ELLIS: Pat— 2 Mr. McKay prior to the filing of the motion for
3 THE WITNESS: No, I'll have to answer 3 summary judgment?
4  the question "No." 4 A. 1don't understand your question.
5 MR. ELLIS: Okay. 5 Q. I'm trying to work through the
6 Q. (BY MR. ANDERSON) Do you remember 6  proceedings that were involved with your divorce
7  reviewing Mr. McKay's answers to interrogatories 7  action against Darwin McKay. You understand
8 prepared by Ann Shepard, his attorney, dated 8 that?
9 March 7,2007? And I'm going to show you a 9 A, Yes.
10 document that has a date for Mr. McKay's 10 Q. We've gotten up to the point where you
11 signature. 11 filed an affidavit in support of a motion for
12 A. I'm sure I reviewed it. 12 summary judgment to try and overcome the
13 Q. And in those interrogatories, Cosho 13  prenuptial agreement. Are you with me?
14 Humphrey had requested in interrogatory No. 19 14 A, Yes.
15 information about real property in which the 15 Q. Allright. Up to that point in time,
16 parties had an ownership interest and a variety 16 approximately October of 2007, had there been any
17 of different subparts. Do you remember that 17  settlement offers from Mr. McKay to try and
18 question being asked? 18 resolve the case short of going to trial?
19 A. I'm sure it was asked, yes. 19 A. No.
20 Q. And I'm going to ask you to look at 20 Q. Did you understand that trial had been
21 page 14 and 15 of those responses. Do you recall 21  set for January of 2008?
22  this information about the Albrethsen farm being 22 A. Yes.
23  provided by Mr. McKay? (Handing.) 23 Q. So, with the trial date looming, what
24 A. (Reviewing document.) It appears it 24  did you contemplate was going to happen?
was, 25 A. We were going to trial.
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Page 55

1 Q. Did you understand that Mr. Welsh of 1 MR. ANDERSON: Mark this, please.
2 Cosho Humphrey suggested to the other side that | 2 (Exhibit 5 marked.)
3 they may want to try and settle the case rather 3 Q. (BY MR. ANDERSON) And now we've marked §
4  than go to trial? 4  Exhibit No. 5, which is an October 18,2007,
5 A. No, I'm not aware of that at all. 5  e-mail from Mr. Walker to yourself. Do you
6 Q. Allright. 6  recall receiving this e-mail?
7 MR. ANDERSON: Let's mark this as the 7 A. Ido not recall receiving it.
8  next exhibit, please. 8  Obviously I received it.
9 (Exhibit 4 marked.) S Q. Because you obviously generated the
10 Q. (BY MR. ANDERSON) In that first 10  e-mail below discussing —
11  paragraph on this October 10, 2007, letter from 11 A, Yes.
12  Mr. Welsh to Mr. McKay's attorneys, it talks 12 Q. — the concept of mediation and what it
13 about the motions that have been filed and his 13 mightinvolve; correct?
14  belief that they could result in a ruling in your 14 A. Yes.
15 favor. Do you see that? - 15 Q. You wanted to know if Mr. McKee, who it
16 A. Yes. 16  looks as though he was being selected as the
17 Q. And as an alternative to proceeding 17  mediator, was going to make a pronouncement
18 with the motion, did you see that he had 18  regarding the prenuptial agreement; correct?
19 suggested mediation? 19 A. Correct. ,
20 A, Yes. 20 Q. And Mr. Walker explained to you that it
21 Q. And you're copied; correct? 21  would be a process of negotiations as opposed to
22 A. Yes, butI don't recall receiving this. 22 him ruling in some fashion?
23 Q. Are you saying that you did not receive 23 A, Correct.
24 jt? 24 Q. Had you ever been through a mediation
25 A. I said I do not recall receiving this. 25  before that for any purpose?
Page 54 Page 56
1 Q. But my question is a little bit more 1 A. No.
2  direct than that. I want to make sure that 2 Q. Had you ever been through any kind of a
3 you're not testifying that this was never sent to 3 negotiation with anybody over anything prior to
4  you, as opposed to, "I just don't recall it and I 4  October 0f2007?
5 may have gotten it." Is it the latter? 5 A. No.
6 A. The lafter. 6 Q. For example, a contract? Had you ever
7 Q. Did you speak with Mr, Welsh ahout 7 negotiated a contract with anybody in any of the
8 mediation prior to it getting set up? In other 8  business dealings that you had had?
9 words, did you agree to this concept? 9 A. Yes.
10 A. I probably spoke with Tom Walker, not 10 Q. And in those negotiations, you had a
11 Stan Welsh. 11 position and the other side had a position?
12 Q. In your discussions with Mr. Walker, 12 A. Yes.
13 did you have any questions about mediation,if | 13 Q. And as you worked towards an agreement,
14 you can recall? 14  do you recall having to compromise some of your
15 A. Ido not recall. 15 positions?
16 - Q. Generally do you have a recollection 16 A. Yes.
17  that there was going to be an attempt to resolve | 17 Q. Do yonu recall that it was not uncommon
18 the case short of a hearing and short of trial? 18 for the other side to not agree with seme of the
19 A. Yes, mediation came very, very quickly. 19 positions you wanted to take?
20 Q. And what do you mean by that? 20 A. Yes.
21 A. Within a week of the scheduled 21 Q. And as a result, in order to getto a
22  mediation, to my — mediation, it states on this 22 final agreed-upon document such as a contract,
23 letter the 24th, but mediation was the 20th. 23  you had to give and the other side had to give a
24 Q. So, on October the 10th Mr. Welsh 24 Jittle?
25 A, Yes.
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Page 57 Page 59
1 Q. So, yon understood the process of what 1 Q. Who would fall into that category of
2 was going to happen here? 2 people-
3 A. Yes. 3 A. Gene Thurston was one of them.
4 Q. Do you recall receiving a draft 4 MR. ELLIS: Patty, let him finish.
5 agreement from Mr. Walker that he had sometimes { 5 Q. (BY MR, ANDERSON) Let me finish and it |
6  used as a way to memorialize what was agreed to 6  might help with ~
7  in a mediation? 7 A. I'm sorry.
8 A. Yes. 8. Q. Is there a category of individuals to
9 Q. Okay. 9 whom you could have gone for advice relative to
10 A. Around November 19th — 13th. 10 the position youn wanted to take in mediation?
11 (Exhibits 6 and 7 marked.) 11 A. Clarify "category."
12 Q. (BY MR. ANDERSON) Exhibit No, 7 12 Q. Group.
13 appears to be a cover e-mail for a document 13 A. Group?
14 entitled "Draft Agreement of Compromise and 14 MR. ELLIS: You just want the names of
15 Settlement" and Exhibit No. 6 as far as I can 15 people?
16 tellis thatdraft. Do you recall receiving 16 MR. ANDERSON: Yes.
17  either of these documents? 17 Q. (BY MR. ANDERSON) Who else was out
18 A. (Reviewing documents.) I do not recall 18 there besides Mr. Thurston that you could have
19  receiving this document. 19 gone to for advice about the mediation and the
20 Q. Did you understand that if you engaged 20  position that you wanted to take?
21  in the mediation process that a written agreement | 21 A. Who else? Gene would have been one of
22 would be the result? 22  them. Neil Salathe was another. I don't recall
23 A. Yes. . 23 anyone else at this time.
24 Q. Where both parties would have to agree 24 Q. Were you talking to any other
25  on what they agreed to? 25 attorneys, friends that might be attorneys or any
Page 58 Page 60
1 A. Right. 1 attorney at this time trying to get perhaps some
2 Q. Allright, Asyou were getting ready 2  feedback or just some friendly advice?
3 for the mediation, do you recall receiving advice 3 A. No. No.
4  from others regarding how you should present your 4 Q. Did you have attorneys that you could
5 case and your position? 5 go toif you thought that you needed to get some
6 A. No. 6 sortof a second opinion? ’
7 (Exhibit 8 marked.) 7 A. 1suppose I could have hired another
8 Q. (BY MR. ANDERSON) Exhibit No. 8 is an 8 attomney, but I had confidence in the attorneys I
9  October 18,2007, e-mail that I believe was 9 had
10 written two days before the actual mediation, Do 10 Q. And was Mr. Bevis still doing anything
11  you recall the mediation was on October 20, 2007? 11 for you?
12 A. Yes. 12 A. No.
13 Q. And in this e-mail on the front of 13 Q. Were you utilizing the services of
14 Exhibit No. 8, it appears that you're talking to 14  another attorney for any particular reason other
15 aGene Thurston and he's giving you advice on 15 than Cosho Humphrey on the divorce action?
16 whatyou should take in terms of positions 16 A. No.
17 relative to the value of the estate and other 17 Q. All right,
18 items; is that correct? 18 MR, ELLIS: Counsel, I have a telephone
19 A. It appears so, yes. 19 call. We'll take about three minutes at your
20 Q. What was the purpose of going to other 20  convenience.
21  individuals besides your attorneys? 21 MR. ANDERSON: No, this is a great
22 A. 1don't recall that I went to 22 time, I've got to take care of a little matter.
23  individuals. I'm aware that there were 23 (Recess held.)
24  individuals in my life who were concerned about 24 Q. (BY MR. ANDERSON) All right. Now, you |
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Q. And he explained to you the process

Page 61 Page 63 ]
1 mediation; is that correct? 1 A. Yes.
2 . A. Yes. 2 Q. And did you understand that it would be
3 Q. And as I understand it, it wason a 3 aback and forth process where offers would be
4 Saturday? 4  made, discussed, and responses would be
5 A, Yes. 5 formulated?
6 Q. Did you select Saturday or was that 6 A. Yes.
7  justsomething that came up? 7 Q. And can you tell me about what time you
8 A. I'was told to be there Saturday. 8 started?
9 Q. All right. And prior to the mediation, 9 A. I believe 8:00 in the moming.
10 did you have any questions of either Tom Walker 10 Q. Allright. And did you have a
11  or Stan Welsh relative to what might happen or 11  particular room that you went to after the joint
12 just the process that you were going to go 12 session?
13 through or anything else about mediation? 13 A. Yes, it was a small office. It wasn't
14 A. 1do not recall. 14 Tom's office and it wasn't Stan Welsh's office.
15 Q. As you sit here today, can you testify 15 It was somebody else's office.
16 under oath that Cosho Humphrey — and whenIsay | 16 Q. Okay. And did you meet with Mr. Walker
17 "Cosho Humphrey," I mean Mr. Walker and/or 17 and/or Mr. Welsh during the morning after the
18 Mr. Welsh or anybody else; okay? I'm trying to 18 joint session broke up?
19  beas inclusive as possible. 19 A. The only time Stan Welsh and Tom Walker
20 A. (Witness nodding head.) 20  were there with me was when the judge was there
21 Q. Would you agree that you do not have 21 withme.
22  any criticism of Cosho Humphrey in terms of 22 Q. Let's take it through the morning and
23  setting up the mediation or in preparing you for 23  then I'll get into the afternoon. And I guess I
24  the start of the mediation? 24  should ask you at the outset: How long did the
25 A. Iagree, 25 entire mediation last?
Page 62 Page 64
1 Q. All right. So, you get into the 1 A. Idon't recall. Ibelieve until around
2 mediation. And if you could, can you tell me 2  3:00 in the afternoon.
3 what you recall about the events that happened? 3 Q. And you might correct me if I'm wrong,
4  First of all, maybe just to help you out, can you 4 butdid -
5  tell me where you were located within the office? 5 A. It may have been about 4:00, because I
6 A. Judge McKee was to my left. Tomy 6 remember being home late in the afternoon.
7  right was I believe Tom Walker. 7 Q. Do you recall Mr. McKee or Judge
8 Q. All right. 8 McKee's bill being for approximately nine hours? |
9 A. Across the table was I believe Kim 9 I might be wrong on that, but —
10 Brooks. Darwin McKay was next to her. 10 A. Ido not recall the bill.
11 Q. Keep going. I'm listening. 11 Q. All right.
12 A. Ido notrecall if Stan Welsh was in 12 A. Ido recall Stan Welsh, Stan's bill was
13 that office or not. And that's all. 13 around seven or seven and a half and Tom's was
14 Q. And it was a joint meeting that you're 14 sevenorseven and a half. One of them was
15 describing for us? 15 seven, one was seven and a half.
16 A. At the time at the beginning of the 16 Q. Sometimes attorneys don't bill for the
17 meeting, yes. 17 entire length of a mediation and I'm trying to
18 Q. And how long did that joint session 18 askyou: Do you remember from start to finish
19 take? 19  how long the mediation lasted?
20 A. A half hour maybe, an estimate. 20 A. Approximately seven hours.
21 Q. And that was Judge McKee? 21 Q. And in that period of time, you've
22 A. Yeah, he was quite lengthy in the very 22  described the opening session. After that did
23  beginning. 23  you all break up into separate rooms?
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1 expressing to both Stan and Tom that the judge 1 A. No, my door was always closed.
2  had not reviewed the abandonment of the — 2 Q. And why was that?
3 Q. The what? 3 A. Idon't know.
4 A. The abandonment, this - the judge had 4 Q. Well -
5 not reviewed Exhibit No. 3. 5 A. Isuspectso I couldn't slip out or
6 Q. The affidavit? 6 look in the ~ Darwin and the opposing counsel
7 A. The affidavit. 7  was in the conference room which was all glass. i
8 Q. And I presume the motion that went with 8 Q. Do you recall Mr. Welsh and Mr. Walker |
9 it? 9 indicating to you that if you wanted to discuss
10 A. Yes. 10 anything while you were waiting for a response
11 MR. ELLIS: Could you please remember, 11 from the other side that you were free to come
12  listen to Counsel's question and only answer his 12 down to either one of their offices?
13 question. 13 A. Idon'trecall that.
14 THE WITNESS: Okay. 14 Q. You're not a shy person; are you?
15 Q. (BY MR. ANDERSON) All right. So, you 15 A. I - it depends on the circumstance.
16 had some discussions with your attorneys 16 Q. Let me just ask a hypothetical. Let's
17 regarding your dismay over Judge McKee's levelof | 17  assume that your house was in line of sight of
18 preparation? 18 your attorney's office and you saw their light
19 A. Correct. 19 come on at 6:00 in the morning. You would not
20 Q. Now, did you start the negotiations in 20  hesitate to send them an e-mail if you wanted to
21  terms of reaching an agreement or did you wait 21 communicate with them; right?
22  for an offer to come from Darwin McKay? 22 A. That did happen and they all did the
23. A. I donot recall. 23  same thing.
24 Q. Do you recall at times that you would 24 MR. ELLIS: Excuse me, answer the
25  he presented with various points that they were 25 question.
Page 66 Page 68
1  asking you to agree to so that the case could be 1 THE WITNESS: Yes.
2  resolved short of either the hearing on the 2 Q. (BY MR. ANDERSON) You wouldn't
3  motion for summary judgment or the actual trial? 3 hesitate one iota; would you?
4 A. Yes. 4 A. No, I did not.
5 Q. And how would those be presented to 5 Q. Ifyou wanted to talk to somebody, you
6 you? Would Judge McKee come back into the room?| 6 made sure you got to talk; right?
7 A. Yes. 7 A. Yes,
8 Q. And when Judge McKee would come back 8 Q. And when you're sitting in the Cosho
9 into the room, would you have your attorneys 9 Humphrey office on October 20, 2007, for this
10 present? 10 mediation, if you wanted to talk about something,
11 A. Then my attorneys came back into the 11 you would have marched down the hallway to either
12 room. They were only present when Judge McKee 12  Mr. Welsh's or Mr. Walker's office; correct?
13  was there. 13  Nothing stopped you; is that correct?
14 Q. And are you saying that that's the case 14 A. In fact, I did go down there one time
15 even in the morning? 15  and they were not there.
16 A. Yes. 16 Q. Nothing stopped you from going back
17 Q. Now, this is a Saturday at a law 17  down there; correct?
18 office. Was there anybody else around? 18 A. That's correct.
19 A. Not that I know of. 19 Q. You had every opportunity in the world
20 Q. And where was your office or the 20 to talk about anything you wanted during that
21  location that you were in after the joint sesston 21 mediation; correct?
22  relative to Mr. Walker or Mr. Welsh's office? 22 MR. ELLIS: Counsel, objection,
23 A. Down the hallway, probably about 23  argumentative. Come on, save it for the jury.
24 30 feet. 24 THE WITNESS: Yes.

' (208)345-9611
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Page 71

1  just trying to understand. When you say, "I was 1 MR. ELLIS: Well, Patricia, I want you
2  left alone except when Judge McKee was there," 2  tobe honest with Mr. Anderson here. Did your
3  are you saying that that was a bad thing? 3 perception that you were left alone more than you
4 A. Isita bad thing to be left alone? 4  should have been adversely impact any aspect of
5 Q. I'm just saying: Did that affect your 5 the settlement?
6 case in an adverse way in any way? 6 THE WITNESS: Yes, I believe it did. .
7 A. Perhaps it could have. If you look 7 Q. (BY MR. ANDERSON) Can you relate for |
8  back on it, I think that my attorneys could have 8 me each and every component of the settlement
9 stayed there with me and said, "Let's talk about 9 that you think resulted from the fact that there
10 these options that they're giving us." 10 were times when you did not have an attorney
11 Q. Well, you had that opportunity when 11 sitting with you during the mediation?
12  they were in the room with you; didn't you? 12 A. I feel my attorneys should have covered
13 A. Well, the judge was sitting right there 13  with me every piece of property and estate that
14  and everything we said — my attorneys, I did not 14  we had, to include health insurance, looking
15 fee] at that time were looking after my best 15 after my best interests after the divorce was
16 interests in saying, "Wait a minute, Patty, let's 16 settled.
17 think about this, this, and this.” My attorneys 17 MR. ELLIS: Counsel, could we go off
18 did not have a list presented to me about all of 18 the record?
19 the values of the properties, et cetera. I was 19 MR. ANDERSON: Sure.
20 onmyown. 20 (Discussion held off the record.)
21 Q. Well, you had filled out an affidavit 21 MR. ANDERSON: Back on the record.
22  relative to the list — 22 Q. (BY MR. ANDERSON) Isn't it accurate
23 A. I filled out the affidavit. 23  that you would have to speculate that because
24 Q. Let me finish. You don't get to talk 24  there were periods that you sat alone during the
25  when I talk and I don't get to talk when you 25 mediation your property settlement with Darwin
Page 70 Page 72
1 talk. That's just the rule. 1 McKay was less than what you expected it to be? §
2 A. Okay. 2 A. No, I trusted my attorneys would do the
3 Q. You knew all about the values of the 3  proper thing in looking after my best interests
4  properties because you had included it in your 4  and all of the properties involved and —
5 affidavit; hadn't you? 5 Q. How was -- I'm sorry.
6 A. Idon't recall so, no. 6 A. And whether it happened to be my health
7 Q. Well, we just looked at one of the 7 insurance, to the transfer of vehicles, to the
8  pages regarding the Albrethsen farm and therewas | 8  value of all of the properties that we owned, and
9  avariety of information including financial 9 to write up a divorce decree at the end properly.
10 information; correct? 10 Q. And sitting with you would have changed
11 A. Excuse me, but this affidavit was to 11 all of that?
12  deem the prenuptial null and void. It does not 12 A. I have no idea.
13  include all of the values of the property at the 13 Q. Then you're speculating?
14 time of the divorce. 14 A. They're the attorneys. I hired them to
15 Q. Let's go back to my original question. 15 doajob for me.
16 Can you tell me in any way how your claim against | 16 Q. Are you speculating, then?
17 Darwin McKay was adversely affected by whatyou | 17 A. 1expect I could be speculating. You
18 claim to be periods during which you had no 18 pay somebody to do a job, you expect them to do
19 attorney sitting with you during the mediation? 19 the right job for you.
20 A. Repeat the question. 20 Q. Did you bring up any of these issues
21 (Record read back.) 21  during the mediation? Let's start with health
22 THE WITNESS: The settlement of the 22  insurance. Did you ask about that?
23  divorce could have been differently - I — 23 A. I cannot recall that. I do not recall
24 MR. ELLIS: Counsel, excuse me. 24  the issues that were brought up during those very
25 THE WITNESS: None of this is relevant, 25
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Page 73 Page 75}
1 there all day and possibly the next day, if we 1 you had "made a terrible mistake," to use your
2  had to be, in settlement, The very last time 2  term, in terms of settling. I'm not going to go
3  that Judge McKee came in, he came in and said, 3 into the details right now, but Mr. Welsh wrote
4 "Well, we'd better wrap it up because opposing 4  toyou and said in the second paragraph: "You
5 counsel is packing up to leave. So, this is our 5 will recall that I said if you do not like the
6 last session." 6 deal, then we could end the session and proceed
7 Q. And at that point in time what were 7  since we believed we had a good case."
8  your options as you understood it? 8 Do you see that?
9 A. ThatI had to — we had to agree on the 9 A. Yes.
10 final settlement, the ~ what we had come to 10 Q. You understood that he was indicating
11 agreeon. 11 thatyon could proceed to trial?
12 Q. Well, you understood that mediation was | 12 A. Yes.
13  voluntary? 13 Q. And are you aware of any e-mail or ;
14 A. Yes. 14 letter or communication of any type in which you §
15 Q. It wasn't mandated that you reach an 15 gotback to Mr. Welsh and said: "I disagree. :
16 agreement; did you understand that? 16 You never told me what you set forth in that
17 A. Idid understand that. However, my 17  second paragraph"?
18 attorney Stan Welsh told me, "We better settle 18 A. No.
19 out of court and settle this because the money is 19 MR. ELLIS: I'm sorry, that was Exhibit
20 goingto be all gone by January." 20 No.-
21 MR. ELLIS: Can we take a brief recess, 21 MR. ANDERSON: 9.
22  Counsel? 22 MR. ELLIS: Thank you.
23 MR. ANDERSON: Sure. 23 (Exhibit 10 marked.)
24 (Recess held.) 24 Q. (BY MR. ANDERSON) This is an e-mail
25 (Record read back.) 25 string on October 19, 2007, the day before the
Page 74 Page 76
1 Q. (BY MR. ANDERSON) Did your attorneys 1  mediation. In it at the bottom of the first page
2 indicate to you that you had an option during the 2  Tom Walker told you to bring a hook because there
3 mediation and that was to either settle that day 3 would "likely be a lot of down time between
4  or proceed to trial? 4  caucas sessions with Judge McKee."
5 A, Yes. 5 A, Yes.
6 Q. Allright. And at any time did either 6 Q. So, you understood that there would be
7  Stan Welsh or Tom Walker tell you that that 7  various parts of the mediation, and that would be
8 option was no longer available? 8  a joint session, sessions with the judge,
9 A. No. 9  discussions with your counsel over what was heing
10 Q. Allright. So, at the end of the day 10 presented; correct?
11 when Judge McKee came in and said, "They're 11 A. Yes.
12  packing up. HIf you want to settle, you've got to 12 Q. All right. Now, when Judge McKee would
13 doit now," you understood that you still had the 13 come back in, can you tell me what you recall of
14  option of getting up, walking out, and telling 14  how the day went in terms of negotiations? What
15 your attorneys to proceed to trial? 15 points were made first? What did you object to?
16 A. Yes. 16 Whatdid you offer?
17 Q. In fact, let me just — we'll mark 17 A. No, Ican't. I was — at the beginning
18  this. 18 of'the session it was made clear by opposing
19 (Exhibit 9 marked.) 19  counsel that the estate was worth around
20 Q. (BY MR. ANDERSON) ExhibitNo.9isan | 20 approximately $4 million, I do not recall. ButI
21  e-mail string that includes an early morning 21  had the amount $2 million in my mind of what I
22  e-mail from Stan Welsh to yourself at 7:40 in the 22 wanted out of the divorce at that time. During
23  morning. It's down there at the bottom of the 23 the proceedings we had reached that $2 million
24  first page. It was in response to your e-mail on 24 amount.
the second page in which you thought that perhaps Q. Tell me how you had reached it.

19 (Pages 73 to‘76)
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Page 77 Page 79 !
1 A. Well, going back and forth. Darwin was 1  response in greater detail? !
2 to pay off the house, which was approximately 2 A. Idonot recall. 3
3 $620,000. He was going to give me $100,000 cash 3 Q. In other words, you couldn't testify at i
4  plus 6 percent interest. 4 trial that that occurred? ‘
5 (Cell phone vibrating.) 5 A. No. ;
6 THE WITNESS: I left mine in the car 6 Q. Is that correct? §
7  (indicating cell phone.) 7 A. Idonotrecall, l
8 Q. (BY MR. ANDERSON) It's my ankle 8 Q. Allright. At the end of the day there i
9  bracelet. 9  were various terms agreed to between the parties; |
10 A. He was to pay $100,000 toward the 10 s that accurate? i
11  attorneys' fees. I can't recall the exact 11 A. Yes. :
12  numbers, but we had basically reached that 12 Q. Allright. ]
13  $2 million amount. 13 (Exhibit 11 marked.) !
14 Q. All right. And in order to reach that 14 Q. (BY MR. ANDERSON) Exhibit No.11isa |}
15 amount, had there been various offers passed back | 15  set of handwritten notes by Judge McKee laying :5
16 and forth? 16  out the various points that I understand were §
17 A. Yes. 17  agreed to between you and Darwin McKay. Did you §
18 Q. And had you discussed each and every 18  review this handwritten document before signing
19 one of those offers with your counsef? 19 it? i
20 A. In front of Judge McKee, yes. 20 A. Yes. E
21 Q. Are you saying that when Judge McKee 21 Q. Did you have any questions regarding ;
22  would leave the room, you all wouldn't discuss 22 it? :
23  your position further? 23 A. Yes. I
24 A. That's correct. 24 Q. Did you ask those questions of your i
25 Q. In mediations, it often occurs that the 25  counsel? ¢
Page 78 Page 80 ‘
1 mediator will come in, tell you what the other 1 A. Yes.
2  side has come up with, and then step out of the 2 Q. Did you receive answers?
3 room so that you can discuss matters with your 3 A. Yes.
4  counsel. Do yon recall that happening in this 4 Q. To your satisfaction?
5 case? 5 A. Yes.
6 A. No. 6 Q. So, you signed this agreement
7 Q. Are you sure? ) 7  voluntarily?
8 A. Idonotrecall. That may have 8 A. Yes.
9  happened a couple of times. 9 Q. And you understood that you didn't need
10 Q. Okay. 10 to, it wasn't required of you to do that?
11 A. Ido not recall. 11 A. That's correct.
12 Q. And do you recall discussing your 12 Q. At the time that this agreement was
13  response to the offer that had just come in in 13  being hammered out, did you have some concerns, }
14  front of Judge McKee? 14 some anxiety that the Court might not agree with
15 A. Yes. 15 the motion that had been filed relative to
16 Q. All right. Were there times when you 16 voiding the prenuptial agreement?
17 wanted to discuss it more? 17 A. Did I have anxiety?
18 MR. ELLIS: Objection as to clarity. 18 Q. Right, that there was a level of
19 Q. (BY MR. ANDERSON) Let me rephrase. 19 uncertainty associated with it, let me put it
20  Were there times before Judge McKee wassent back | 20  that way?
21  to the other side with whatever response you all 21 A. That the Court would not agree with the
22 had come up with that you felt like you needed to 22  abandonment of the prenup?
23  discuss a portion — 23 Q. Yes.
24 A. Ido notrecall. 24 A. No.
25

Q. So, that didn't factor into you

20 (Pages 77 to 80)
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Page 81

Page 83 i

1 agreeing to this settlement? 1 framework in more complete detail?

2 - A. No. 2 A. Yes.

3 Q. Allright. At that time, at the time 3 MR. ELLIS: Counsel, do you have the

4  the settlement was placed in front of you or had 4  original Exhibit No. 11?

5 been worked out, were you worried that even if 5 MR. ANDERSON: She does.

6 the prenuptial agreement was deemed abandoned, | 6 MR. ELLIS: I notice some handwriting

7  that the values of the properties or the 7  onyours that I don't have. That's your personal

8 encumbrances on the various properties mightnot | 8 notes?

9  be as favorable as you anticipated? 9 MR. ANDERSON: Right.
10 A. That's correct. 10 MR. ELLIS: Okay.
11 Q. And at the time you were entering into 11 MR. ANDERSON: I write all over my
12 this agreement, were you concerned that if you 12 stuff.
13  went to trial, your hushand might spend some of 13 Q. (BY MR. ANDERSON) Let's go back to
14  the money that he still had available? 14 Exhibit No. 9. It was introduced a moment ago.
15 _ A. That's correct. 15 You wrote on the second page an e-mail at 6:44 in
16 Q. And that's something you were concerned | 16 the morning and you say: "I feel I've just made
17 about without having to be told it by any — 17 aterrible mistake." And you say down in the
18 A. Yes. 18  first paragraph: "I feel we should have added
19 Q. — attorney; correct? 19  everything up before we signed." What were you }
20 A. Yes, 20  referring to?
21 MR. ELLIS: Pat, let Mr. Anderson 21 A. All of the properties.
22 finish his question. It makes it easier. 22 Q. Well, you had dealt with Mr. Thurston
23 Q. (BY MR. ANDERSON) In addition tohim | 23 and Mr. Salathe regarding financial issues;
24 squandering money between October 20th and the | 24  hadn't you?
25  January of 2008 trial date, were you also 25 A. No.

' Page 82 Page 84}

1  concerned that he might file for bankruptcy? 1 Q. We saw a reference to Mr. Thurston.

2 A. Yes. 2  Was that not in relation to any of the

3 Q. In fact, had he threatened to file 3  properties?

4  bankruptcy? 4 A. No.

5 A. I do notrecall. 5 Q. Okay.

6 Q. Had he threatened that you would not 6 A, It may have been, yes. Ido not know.

7  ever receive anything from him? 7 Idon'trecall.

8 A. Yes. 8 Q. Which one is it here? Tell me what —

9 Q. And was that a concern that you had 9 A. Idonotrecall.
10 hanging over you as you were trying to decide 10 Q. So, when you say: ""We should have
11  whether or not to settle on October 20, 2007, or 11 added up all of the properties,” are you saying
12 proceed to trial? 12  that when yon went into the mediation, you didn't
13 A. Yes. 13 have an idea of what you thought the marital
14 Q. And as a result of those various 14  estate was worth?
15 uncertainties and concerns that you had, is it 15 A. That's correct.
16 accurate to state that you determined that 16 Q. Where did you come up with the
17  settlement was an appropriate course of actionto | 17  $4 million, $4.5 million you mentioned a moment
18 take? 18 ago?
19 A. Yes. 19 A. That was expressed to all of us at the
20 Q. Allright. And were yon satisfied with 20 time we went into the mediation with Judge McKee.
21  the framework of that settlement as set forth in 21 Q. By whom?
22  Exhibit No. 11? 22 A. Judge — by Kim Brooks, Darwin's
23 A. Yes. 23  attorney.
24 Q. Did you understand that a written 24 Q. She said that it was 4.5?

(208)345-9611

agreement would be prepared that laxd out this
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A. Yes, it was roughly I didn't say 4.5.
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Page 87 h

1 Estimated 4.5. 1 the-
2 - Q. And you didn't have any idea what the 2 MR. ANDERSON: Paragraph 6, page 2.
3  properties were worth? 3 MR. ELLIS: Thank you.
4 A. At that time -- the economy had been 4 MR. ANDERSON: You bet.
5 tanking. You have to understand in November of 5 Q. (BY MR. ANDERSON) So, he had obligated
6 '07, the economy was tanking big time and 6  himself to pay you $800,000 out of the proceeds.
7  depreciation of values of properties were going 7 Did you understand at that point in time that you
8 down very, very fast. 8  did not have a direct interest in those proceeds
9 Q. So, it would be hard for anybody to 9 directly from Status?
10 accurately determine on any given day what 10 MR. ELLIS: If- go ahead.
11  various properties were worth? 11 Q. (BY MR. ANDERSON) That it was your
12 A. Perhaps, yes. 12  husband, soon to be ex-husband, who would have to
13 Q. Butyou say: "I think we should have 13 pay you once Status paid him?
14  added everything up before we signed."” I'm just | 14 A. It was my understanding from any funds
15 trying to figure out if you're criticizing Cosho 15 from the sale of the Status Corporation, any
16 Humphrey? 16  sales from the Albrethsen property. It was my
17 A. No, I'm not. 17  understanding that any funds, if Status did not
18 Q. All right. The second paragraph says: 18 close, that I would still receive funds.
19 "Because no land was given to me as 19 Q. From Darwin McKay; correct?
20  collateral” — I'll stop there. Did you 20 A. That's correct.
21  understand that your attorneys had tried to get 21 Q. Was it also clear to you that nowhere
22  you some security for the amounts Darwin McKay | 22  in the agreement you reached with Darwin McKay
23  said he would pay you, but that he had absolutely | 23 that he granted you an interest in Status's
24  refused to do so? 24  payment?
25 A. No, I did not know that. 25 MR. ELLIS: Objection, the PSA speaks
Page 86 Page 88
1 Q. Well, when you wrote this the next 1 foritself.
2  morning, you obviously understood that no land 2 THE WITNESS: The divorce decree is a
3 had been given as collateral, 3  lien against Darwin's real property.
4 A. Correct. 4 Q. (BY MR. ANDERSON) Ma'am, I'm just
5 Q. And you were part of the negotiations; 5 trying to ask you your understanding at the time
6 correct? 6  of the settlement, October 20, 2007. Did you
7 A. That's correct. 7  understand that the only way you would be paid is
8 Q. So, you understood as a result of the 8  if Darwin paid you, and that he had not agreed to
9  negotiations Darwin McKay refused to give you any 9  allow Status to pay you?
10 collateral for the obligations he assumed under 10 MR. ELLIS: Objection, asked and
11 this agreements; is that correct? 11 answered.
12 A. I'wastold by my attorneys that the 12 THE WITNESS: It's my understanding
13 divorce decree is a judgment against — a lien 13  that the way the divorce decree was going to be
14  against all of Darwin's property, real property. 14  written up, that the divorce decree, once
15 Q. Okay, let's leave that to the side. I 15 recorded, would be a lien against all Darwin's
16 have your statement right here, I promise. But 16 real property, which would include everything,
17  in terms of the negotiations with Darwin McKay— | 17 thatdidn't need to worry about what you're
18 Iet's go back to Exhibit No. 11, the handwritten 18 trying to zero me in on here. The divorce decree
19 notes from Judge McKee — you understood thathe | 19  states in several areas, any funds from the sale
20 was going to pay you $800,000 out of some 20 of'the Status Corporation.
21  proceeds if the Status deal closed; correct? 21 Q. (BY MR. ANDERSON) And I'm just trying
22 A. Correct. 22  to make sure I understand what you knew at the
23 Q. All right. He used the term 23  time. With respect to those funds, any funds,

(208)345-9611

"completed" in March of 2008.
MR. ELLIS: Counsel, where is that in
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I'll use your term, "any funds," you understood
that Darwin had to pay them once he got them and
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Page 89

Page 91 h
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MR. ELLIS: Asked and answered.

M & M COURT REPORTING

1 that he wonld not agree to allow you to have an 1 THE WITNESS: Asked and answered.
2  interest in Status paying them to you? That's 2 Q. (BY MR. ANDERSON) You don't get to
3 allI'm asking. You understood the mechanism by 3 tell me that; okay? And I'll take this to the
4  which the funds would flow and that was from 4  judge if you take that position because this is a
5 Darwin; correct? S very important question,
6 A. Any funds? 6 MR. ELLIS: Counsel, I'll object on the
7 Q. Right. 7  basis it calls for a legal conclusion,
8 A. No, I did not know how the funds were 8 MR. ANDERSON: No, it doesn't. It's
9 going to come about. 9  her understanding as she sat there at the end of
10 Q. But you knew that Status didn't pay 10 the mediation.
11  them directly to you, you knew that Darwin had to | 11 THE WITNESS: Yes.
12 paythem? That's all I'm asking. 12 Q. (BY MR. ANDERSON) You understood that? §
13 MR. ELLIS: Objection, asked and 13 A. Tunderstood that Status would not be ;
14 answered. She said she doesn't know. 14  paying me directly.
15 MR. ANDERSON: Well, I don't know if 15 Q. Allright. Now, is it your position in
16 that's exactly been the answer. 16 this lawsuit that between October 20th and the
17 THE WITNESS: No, in any land 17  execution of the property settlement agreement,
18 transaction, the divorce decree was — it was 18  or the PSA as we've shortened it to, you did not
19 recorded. Everybody would know that Darwin owes 19  have any communications with Cosho Humphrey
20  me X pumber of dollars from, as written in the . 20  relative to the process of developing the
21  divorce decree, whether it be a title company or 21  document you actually signed?
22 Darwin or an attorney or anyone. 22 A. Thad very little communication with
23 MR. ANDERSON: I'm going to have her 23  them.
‘24 read back my question. 24 Q. What communication do you recall?
25 (Record read back.) 25 A. They were having a difficult time
. Page 90 Page 92
1 MR. ELLIS: The same objection. 1  writing it up because Darwin was changing his
2 THE WITNESS: As with any transaction 2  mind and those various things.
3  that goes through a title company, the title is 3 Q. Do you recall receiving drafts of i
4  on - the title company is on notice through a 4  various agreements along the way in that month §
5 divorce decree, according to my attorneys, that -5  period?
6 the divorce decree once it was recorded would be 6 A. The first draft I received was around I
7  alien on Darwin's real property, which any funds 7  think the 18th of November.
8 from Status Corporation would be real property. 8 Q. Which would be two days before you
9 Q. (BY MR. ANDERSON) You know, no 9  actually executed it?
10 offense, I know you have a mantra that you want | 10 A. No, I think it was executed around the
11 to tell me about why you think this case is such 11  20th; wasn't it?
12 asitis, butI have a question that I have 12 Q. 18 — I said two days later.
13 pending. And frankly, you telling me what you 13 A. Well, between the 20th and the 27th,
14  think liens do and what title companies do is 14  whenever it was recorded. I don't recall the
15 irrelevant. 15 exactdate that I signed it. It may have been
16 I'm going to have her repeat the 16 around the 13th of November I received the —
17  question one more time. Please listen and seeif | 17 I've got it written down someplace.
18 you can answer. And if you could, just leave 18 Q. What do you have written down?
19 out-—I've got it in my head what your position 19 A. That I received the first draft, when I
20 isin this case, but right now I'm asking you 20  received the first draft. It was around the
21  some specific questions. 21  13th, I think, of - it was about three weeks
22 MR. ANDERSON: Please reread that same 22  after the - after the mediation.
23  question. 23 Q. Was that the first time you had had any
24 (Record read back.) 24 communication after the mediation?

A. No, I think I recall asking him,

uereaT A NI me————— o e St 3 S SRR A 9

23 (Pages 89 to 92)
(208)345-8800 (fax)

000140



Page 93 Page 95
1 "What's happening?" 1 A. Yes,
2 . Q. Did you receive replies? 2 Q. — on a draft?
3 A. Yes, they expressed they were having a 3 A. Yes,
4  difficult time with the wording of the divorce 4 THE COURT REPORTER: Please wait till
5 decree. 5 he's done with the question before you answer.
6 Q. I was trying to save some time to see 6 THE WITNESS: Yes.
7  if maybe you recall this, but I guess we're going 7 MR. ANDERSON: Put in four yes's.
8 to have to go through this. All right, the 8 MR. ELLIS: Sorry, Sheri.
9 mediation was on a Saturday, October 20, 2007. 9 (Exhibit 14 marked.)
10 Do you recall when you first received notice that 10 Q. (BY MR. ANDERSON) This is an e-mail
11 Cosho Bumphrey was working on the developmentof | 11  from Tom Walker to Darwin's attorneys. 1don't |
12  aformal document regarding that settlement? 12  know if you've ever seen this. But did you §
13 A. No. 13  understand that by Tuesday the 23rd of October |
14 (Exhibit 12 marked.) 14  they were providing a draft? t
15 Q. (BY MR. ANDERSON) Exhibit No. 12isa 15 A. Yes. {
16 document dated October 22, 2007. It was sent to 16 (Exhibit 15 marked.) i
17 you from Tom Walker. Did that indicate to yon 17 Q. (BY MR. ANDERSON) This e-mail string :
18 that they were already working on a draft? 18  appears to start on Tuesday, October 23rd, on the
19 A. Yes, October 22nd was Monday. They 19 second and third pages where you were asking some §
20  were consistent at working on the draft 20 questions about tax consequences. Do you see ;
21  throughout the next several weeks. 21  that? f
22 Q. And you were kept advised of that? 22 A. Yes. :
23 A. I'was kept advised that they were 23 Q. And do you recall receiving a response ;
24  working on it, but I did not know the - 24 from Tom Walker that same day? !
25 Q. What it included? 25 A. Yes. ;
Page 94 Page 96 E
1 A. Pardon me? 1 Q. Were you satisfied with his response? F
2 Q. You didn't know what was going on with 2 A. According to this e-mail, yes.
3 it? 3 (Exhibit 16 marked.) ‘
4 A. Iknew they were working on it. 1 knew 4 Q. (BY MR. ANDERSON) Exhibit No. 16 is an }§
5  they were having difficulties with the wording, 5  October 23, 2007, cover e-mail and draft property {
6 that'sall. 6 settlement agreement from Mr. Walker to Kimberly |
7 Q. Were you providing input? 7 Brooks. And do you see your name on the "cc" l
8 A. You can't provide input if you don't 8 line? {
9  know what the wording is. 9 A. Yes,
10 (Exhibit 13 marked.) 10 Q. This is two working days after the ;
11 Q. (BY MR. ANDERSON) ExhibitNo.13isan | 11 mediation; would you agree? {
12  e-mail from the same day that we mentioned in the 12 A. Yes. l
13  last exhibit, Monday, October 22nd, and it looks 13 Q. Would you also agree that you received
14 like you responded about credit cards and 14  theinitial draft for review?
15 provided information to Mr. Walker so that it 15 A. According to this, yes.
16 could go into the draft. Would you agree? 16 Q. Do you recall this?
17 A, Yes, 17 A, No, Idonot.
18 Q. In fact, you said I faxed you stuff and 18 Q. Are you saying it didn't happen?
19  hesaid I haven't even received anything from 19 A. No, I'm not saying that.
20  you. And I presume you all got that worked out? 20 Q. Allright. So, given this, does this [
21 A. Yes. 21  refresh your memory in some way that perhaps you 5
22 Q. Would you agree that Cosho Humphrey 22  were kept in the loop on almost a daily basis i
23 was- 23  regarding the efforts —
24 A. Yes. 24 A. Yes. i
Q. - working diligently — MR. ELLIS: Excuse me, Pat, you have to [
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Page 97 Page 99
1  let him finish. 1  personal property.” Do you see that at the very
2 . Q. (BY MR. ANDERSON) -- regarding the 2 top?
3 efforts of Cosho Humphrey to work out the formal 3 A. Yes.
4  agreement with Darwin McKay? 4 Q. And do you recall that Mr. Walker wrote
S A. Yes. 5  you cither that day or the next day and said that
6 Q. Now, in this particular document 6  the reference to personal property was incorrect
7  there's a paragraph 1.8 of the draft which talks 7  and it was just on real property that a lien
8 about payments and such. And I presume if you 8  would be created?
9  had received this yon would have reviewed it; 9 MR. ELLIS: Off the record.
10 correct? 10 (Discussion held off the record.)
11 A. Yes. 11 (Record read back.)
12 Q. You were quite interested in how all of 12 THE WITNESS: No. !
13  this was going to come out; correct? 13 Q. (BY MR. ANDERSON) And can you tell me }
14 A, Yes. 14 whatyou meant by: "Can I place a lien with the
15 Q. And did you understand that your 15 title company"?
16 attorneys were making efforts to incorporate 16 A. Alien on all Darwin's property.
17 protections for yon regarding the Status 17 Q. Real property?
18 transaction or the Albrethsen transaction? 18 A. Real property.
19 A, Yes. 19 Q. Allright. And Mr. Walker responded
20 Q. They were attempting to incorporate 20  with a means for doing that; correct?
21 provisions that protected you from Darwin McKay | 21 A. Yes, he states: "Our plan is to record
22 changing the terms of that agreement so that if _ 22  the Judgment and Decree of Divorce, which then
23  itdid close, you would get your funds; correct? 23  becomes a lien on all of Darwin's real and
24 A. Correct. 24  personal property.”
25 Q. And do you see anywhere in here that 25 Q. So, let's just focus on real property.
Page 98 . Page 100
1 the basic concept that we discussed from the 1 Were you satisfied with Mr. Walker's response?
2  handwritten notes from the day of the mediation 2 A, Yes.
3  had been changed? And what I'm asking is this: 3 Q. Allright. And has anyone told you
4 Do you see in here anything that indicates that 4  that a lien was not created relative to any real
5 anyone other than Darwin McKay was supposed to 5 property actually owned by Darwin McKay by virtue |
6  pay you money when certain events happened? 6  of recording the final property settlement '
7 A. No. ) 7 agreement?
8 Q. Allright. In other words, you 8 A. No.
9  understood that that was the underlying premise 9 Q. You then say, in essence, that the
10 of the settlement; correct? 10 $800,000 should be paid to you by them. And I'm
11 A. Yes. 11 curious, who do you mean by "them'?
12 (Discussion held off the record.) 12 A. Istate: "However, canI place a
13 (Exhibit 17 marked.) 13  lien" -
14 Q. (BY MR. ANDERSON) All right. Exhibit 14 MR. ELLIS: Excuse me, you don't have
15 No. 17 is an e-mail string from October 23rd and 15 toread. Justtry to respond to his question.
16 it's a follow-on from the previous e-mail which 16 THE WITNESS: Okay.
17 provided you with a copy of the first draft of 17 Q. (BY MR. ANDERSON) This might be a
18 the formal property settlement agreement. You 18 little disjointed, Let me read the sentence,
19 respond there in the middle of the first page: 19  You write on October 23rd: "'Can I place a lien
20  "All looks good, Tom." And then yousay: "Canl | 20  with the title company on the Status Corp closure
21 place a lien with the title company on the Status 21  so the $800,000 are paid to me by them?" And who
22  Corp closure so the $800,000 are paid to me by 22  was "them"?
23 them?" And he said: "Our plan is to record the 23 A. The title company.
24  Judgment and Decree of Divorce, which then 24 Q. What title company were you referring
25  becomes a lien on all of Darwin's real and 25 to?
25 (Pages 97 to 100)
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Page 103 j

1 A. Whatever title company would be used 1 MR. ANDERSON: All right.
2  for the closing of the property. 2 (Exhibit 19 marked.)
3 Q. Neow, that was not part of the 3 Q. (BY MR. ANDERSON) On October 24th,
4  negotiations on October 20, 2007; is that 4  three working days after the mediation was
5 correct? We've established that, I believe, 5 concluded, you wrote to Tom Walker at 7:05 in the §
6 A. Correct. 6 morning and you say: "I forgot to ask about the
7 Q. You understood that Status was not 7  two building lots in paragraph 1.5." And I
8 going to pay you directly. And that's why I went 8  presume if we go back to Exhibit No. 16 - and I
9 through that whole exercise, because I wanted to 9  presumed wrong. That particular version does not
10 make sure where you were coming from. 10 refer to the two lots. By October 24th, do you
11 A. I understood that. 11 recall if you had received an additional draft?
12 Q. So, perhaps were you making a 12 A. No.
13 suggestion that the terms of the agreed-to 13 Q. Do you know what paragraph 1.5 you were
14  settlement be changed? 14  referring to?
15 A. [ probably was, yes. 15 A. It must be regarding the two building
16 Q. And Mr. Walker came back and told you | 16 lots.
17 that he had a way to use the divorce decree, 17 Q. What was your understanding of the two i
18 which incorporates the property settlement 18  lots? What knowledge did you have of them as the §
19 agreement, as I understand it, so that a lien 19 mediation was underway on October 20th?
20  could be created that would apply to all real 20 A. Darwin was to receive two building lots
21 property? 21 from the sale of the contract — or the sale of
22 A. That's correct. 22  the Albrethsen property.
23 Q. Allright. 23 Q. In paragraph 6 of Judge McKee's
24 A. That's what it states, the recording of 24 handwritten notes marked as Exhibit No. 11, it
25 the decree. 25 says: "If Status (Union Development) real estate
Page 102 Page 104
1 (Exhibit 18 marked.) 1 transaction is completed in March of 2008,
2 Q. (BY MR. ANDERSON) Exhibit No.18isa| 2 husband will pay wife $800,000 out of proceeds
3 continuation of that e-mail string and as you see 3 and convey the two designated reserved lots to be
4  at the bottom of page 1, there's the e-mail from 4  created under said deal."
5 Tom Walker to you and it talks about the lien. 5 A. Correct.
6 Areyon with me so far? 6 Q. Did you realize on October 20, 2007,
7 A. Yes, ) 7  that those lots did not exist?
8 Q. All right, And above that your reply 8 A, I do not recall.
9 states: "Okay, I understand." Is that accurate 9 Q. Well, again, I mentioned Judge McKee's
10 in terms of your position on October 23, 2007? 10 notes and it says: "To be created."
11 A. Yes, 11 A. Yes.
12 Q. All right. You understood that nobody 12 Q. Did you understand that —
13 wasgoing to try and change the terms of the 13 A. They hadn't been plotted yet.
14  agreement you had reached on October 20,2007? | 14 Q. So, if the transaction had been
15 A. Correct. 15 completed, there was I take it a plan for Status
16 Q. Allright. 16 to actually develop the land and plot or pilat the
17 MR. ANDERSON: And I'll put this on the 17  areaso that lots could be created?
18 record: Given the fact that we're going to break 18 A. Yes.
19 here in a bit, I'm going to skip a couple of 19 Q. And once that occurred, there were two
20  documents just to touch on some points. 20  thatyou were supposed to receive?
21 MR. ELLIS: Okay. 21 A. Yes.
22 MR. ANDERSON: And then I just don't 22 Q. Did you understand that those two lots
23  wantto surprise you later if I go back and run 23  or the existence of those two lots were
24  through them, 24  contingent upon those various steps occurring?
25 A. Yes.
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Page 107 |

Page 105
1 Q. And you were just concerned in your 1 property has to be platted?
2  e-mail of October 24 that once Status closed - 2 A. Yes. However, this refers to the
3  no, if Status didn't close and the land was sold 3 Albrethsen deal. And the Albrethsen deal had
4  to somebody else, it didn't matter whatever 4  been completed. The deed had transferred.
5 happened with the new developer, you would get 5 Q. Baut the transaction hadn't been
6 some lots out of it? © completed as of October of 2007; had lt"
7 A. Yes. 7 A. No, it had not.
8 Q. And Mr. Walker replied that that was 8 Q. There were still some monies to be
9  not part of the settlement; is that correct? 9 paid?
10 A. That "was not part of the mediated 10 A. Correct.
11  settlement.” 11 Q. And there's an "if" at the front of
12 Q. Right. I just wanted to make sure that 12  that paragraph; isn't there?
13  you understood you were requesting your attorneys | 13 A. That's referring to the entire 75
14 to add additional provisions to the settlement 14  acres.
15  thathad already been reached; would you agree? 15 Q. But in October of 2007 those lots did
16 A. Yes. 16 not exist anywhere on this planet; is that
17 Q. And Darwin never guaranteed you that a 17 correct?
18 subdivision would be created; is that accurate? 18 A. That's correct.
19 A. No. 19 Q. And certain things had to take place
20 Q. It's not accurate? Or you agree? 20  before they ever came into being?
21 A. Status already had the deed to the 21 A, Yes.
22  property. 22 Q. And your husband, Darwin McKay, never
23 MR. ELLIS: Excuse me, could you read 23 promised you that all of those things would '
24  that question back. And listen to the question 24  happen in this agreement; correct?
25 and answer it if you can. 25 A, Correct.
Page 106 Page 108
1 (Record read back.) 1 (Exhibit 20 marked.)
2 MR. ANDERSON: Let me repeat the 2 Q. (BY MR. ANDERSON) This is an
3 question. 3 October 30, 2007, e-mail from yourself to both
4 Q. (BY MR. ANDERSON) In the settlement 4 Tom Walker and Stan Welsh and you say: "I have
5 negotiations on October 20,2007, Darwin McKay | 5  justlearned some incredible disturbing news of
6 never specifically promised you two lots; 6  which you are not going to appreciate." And then
7  correct? It's paragraph 6 on the handwritten 7  1find nothing else in any of the documents that
8 notes, Exhibit No. 11. 8  explains what that was. Do you recall what it
9 A. (Reviewing document.) It's my 9 was?
10 understanding by this that I would receive the 10 A. No, I don't.
11 two building lots. 11 Q. Do you recall having meetings with Tom
12 Q. If certain things happened; correct? 12 Walker and Stan Welsh in the period between
13 A. No. 13  October 20th and the signing of the final
14 Q. Allright. 14  property settlement agreement?
15 A. It states — 15 A. No.
16 Q. Hold on. Let me get my Exhibit No. 11 16 (Exhibit 21 marked.)
17 outsoI can track with you. All right, go 17 Q. (BY MR. ANDERSON) Exhibit No.21isa
18 ahead. 18 November of 2007 letter from Stan Welsh to you
19 A. Itstates: "If Status real estate 19  sentvia e-mail, and in the second paragraph he
20 transaction is completed in March of 2008, 20  references a meeting. Do you see that?
21 husband will pay wife $800,000 out of proceeds 21 A. Yes.
22  and convey the two designated reserved lots to be 22 Q. Does that refresh your memory that
23  created under said deal." 23 perhaps you were having meetings with your
24 Q. Doesn't that indicate to you that one, 24  attorneys during this period of time, during the
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MR. ELLIS: The exhibit number?
THE WITNESS: Exhibit No. 16.
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Page 109 Page 111 i

1 final execution of the PSA? 1 Q. (BY MR. ANDERSON) Okay. And what's E

2 . A. Ido not recall a meeting in person. 2  the date of that? October 22nd? |

3 Q. In the third paragraph Mr. Welsh says: 3 A. 23rd. §

4 "It has been my practice that if a client makes 4 Q. October 23rd. All right. So, are you H

5 an agreement, I will not stay in the case if they S  taking the position that you don't recall any g

6 are going to try and get out of the agreement 6  other drafts being provided to you between !

7  that was made," Do you remember that comment 7  October 23rd and the date of signing the final

8 being made to you? 8 version? ;

9 A. In this letter, yes. Irecall 9 A. There was one other draft that I i
10 receiving this letter. 10 received in November, I think around the 13th. !
11 Q. Did you understand that perhaps you 11 Q. Allright. :
12  were giving the impression to Mr. Welsh and 12 (Exhibit 22 marked.) f
13  Mr. Walker that you were trying to change the 13 Q. (BY MR. ANDERSON) Exhibit No.22 is a

14 terms of what had been agreed to on October 20, 14 November 9th e-mail that you sent to Tom Walker
‘15 20077 15 and Stan Welsh. And you say: "I received the
16 A. No. 16 e-mail you sent to Judge McKee along with the !
17 Q. Were you trying to change the terms? 17  revised Property Settlement Agreement. This is |
18 A. I had some concerns about the wording 18 the first time I've seen this revised edition." i
.19 of'the decree. 19 . A. Correct. i
20 Q. Do you remember that as time drug on, 20 Q. And yon made some comments; correct? ]
21  Stan Welsh and Tom Walker indicated to Darwin | 21 A. Yes. |
22  McKay's attorneys that if they did not agree on 22 Q. Allright. Did you feel that you had ]
23  the terms to be used, that they were going to go 23  an adequate opportunity to review that document? i
24  back to Judge McKee and have him decide it for 24 A. Yes. t
25 them? 25 Q. Do you feel that you had an adequate }
Page 110 Page 112 §

1 A. Yes. 1  opportunity to express any concerns that you had? i

2 Q. Did you think that that was a good 2 A. Yes. |

3 thing on their part? 3 Q. And did you feel that you had expressed l

4 A. Yes, 4  those concerns to your counsel?

5 Q. Did you understand that as a result of S A. Yes, in this document. i

6 that threat, there was a final agreement 6 Q. Allright. And did they respond? l

7  ultimately agreed to by Darwin McKay? 7 A. Yes.

8 A. Yes. 8 (Exhibit 23 marked.)

9 Q. And would yon agree that now that I've 9 Q. (BY MR. ANDERSON) This is a s
10 shown you these various documents, you had been | 10 November 12, 2007, e-mail from Tom Walker to you
11 provided each and every draft and had been 11  which responds in the body of your November 11,

12 provided the opportunity to comment on eachand | 12 2007, e-mail to the comments you make in that

13  every draft of the agreement? 13  particular e-mail. Do you recall receiving it?

14 A. No. 14 A. Yes.

15 Q. Which — 15 Q. And do you see at various points that

16 A, Idon't—- 16 Mr, Walker indicates that he's going to convey

17 Q. Let me finish. Which ones had you not 17 your concerns and conditions and comments on to
18 been allowed to comment on? 18 Darwin's counsel?

19 A. All of them except the one that you 19 A. Yes.

20 showed me here. 20 Q. And did yor understand that that was

21 Q. I'm not sure I follow. 21  all that they could do because they could not

22 A. You asked me about each and every 22  force Darwin to agree to exactly what you wanted?
23  draft. The only draftI received was this one — 23 A. Correct. i
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Page 113

the parties couldn't resolve amongst themselves?

Page 115}

1 1 did you understand it would be used for?
2 - A. Yes. 2 A. Security for everything in the divorce
3 Q. And you understood that they had 3  decree.
4  already activated that safety valve by contacting 4 Q. And I'm not asking you as an attorney
5 Judge McKee? S  or areal estate professional, but let's assume
6 A. Yes. 6 thata lien was created on the real property.
7 Q. So, you understood that it was an 7 How did you understand that would help you?
8 option that you had available to you if you 8 MR. ELLIS: Asked and answered. 4
9  didn't like the terms that were being proposed? 9 Q. (BY MR. ANDERSON) You get to answer. |
10 A. Yes. 10 A. The divorce decree was a judgment i
11 Q. All right. 11  against all of Darwin's real and -- real
12 (Exhibit 24 marked.) 12  property.
13 Q. (BY MR. ANDERSON) Exhibit No.24isa 13 Q. And once it's recorded it becomes a
14 November 11,2007, e-mail you sent to I think 14  lien on the property. But what did you
15 it's Neil Salathe. 15 understand to be the next step? How would that
le A. Yes, 16 lien ever come to your aid?
17 Q. And we got this from your file. It's 17 MR. ELLIS: Objection to the extent it
18 obviously not something you sent to Tom Walkeror | 18 calls for a legal conclusion.
19 . Stan Welsh; correct? 19 THE WITNESS: Correct.
20 A. Yes. 20 Q. (BY MR. ANDERSON) I'm just trying to
21 Q. Did you consider Mr. Salathe to be 21 figure out why you keep telling me that it
22  someone that you could seek counsel with 22 created alien. How did you understand that that
23  regarding the terms of the settlement? 23  was beneficial to you?
24 A. Yes. 24 MR. ELLIS: Asked and answered, calls
25 Q. And you indicate in there that you 25 foralegal conclusion.
Page 114 Page 118
1 wanted him to review an attached e-mail you 1 THE WITNESS: I guess even back then I
2  wanted to send to Stan Welsh; correct? 2  realized that if I learned anything of Darwin
3 A. Yes. 3 spending the money or receiving any funds, that I
4 Q. And it says: "Please focus on the 4  knew I would be back with legal counsel to assist
5 paragraphs regarding the $800,000 or $500,000." 5 me.
6 And yousay: "It appears to me that they have 6 Q. (BY MR. ANDERSON) So, in other words,
7  written the agreement so Darwin can basically get 7  you understood the lien would be beneficial if
8 around paying me any of these funds and I'm very 8 Darwin breached the terms of the property
9  concerned about this." Did I read that 9  settlement agreement?
10 accurately? 10 A, Yes.
11 A. Yes. 11 Q. Ifhe refused to pay you, in other
12 Q. What was it that you felt allowed 12  words?
13  Darwin to get around paying you any of the fands? | 13 A, Yes.
14 A. There didn't seem to be any security in 14 Q. That was a mechanism or a tool that you
15 the decree for those funds for me. 15 had to come after him if he did not follow the
16 Q. What security had you required on 16 original terms regarding payment; correct?
17  October 20, 2007, prior to agreeing to settle 17 A. Correct, yes.
18 with Darwin McKay? 18 Q. Okay, that wasn't so hard. All right.
19 A. I was uncomfortable with the fact that 19 (Exhibit 25 marked.)
20  there was no collateral and I just had to accept 20 MR. ANDERSON: Let's mark these next.
21  the words from my attorneys that, "Once the 21 (Exhibits 26, 27, and 28 marked.)
22  divorce decree is recorded, then the divorce 22 Q. (BY MR. ANDERSON) Before we start this
23  decree puts a lien on all Darwin's property.” 23  series, did you understand based upon comments
24 Q. Let me ask you this: In terms of that 24 made at the mediation by Darwin McKay's counsel
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Page 117

Page 119

1 that Mr. McKay was not willing to grant you any 1 insist you read that, but I think he's looking
2  security in any property was that it was 2  for an answer as opposed to a recitation of what
3 encumbered by bank loans and other debt? 3  the document says.
4 A, Yes. 4 Q. (BY MR. ANDERSON) I'm just trying to
5 Q. Now, Exhibit No. 25 is an e-mail string 5 understand your mindset.
6 starting on November 15,2007, and you wrote it 6 A. My mindset was that if the Status deal
7  at3:35in the morning - 7  did not go through and closed in March of 2008,
8 MR. WALKER: No, that's p.m. 8  Darwin then owed me $500,000 instead of $800,000.
9 Q. (BY MR. ANDERSON) 3:35p.m. I 9 = -~-Q. Did you - sorry.
10 apologize. 10 A. I obviously - so, therefore I would
11 A. It would have been unlikely. 11  lose $300,000.
12 MR. ELLIS: He's thrown off by your 12 Q. Do you recall that as the drafts were
13 earlier e-mails, very early. 13  passed back and forth, that your attorneys
14 Q. (BY MR. ANDERSON) Therewas ane-mail | 14  suggested a means to incentivize Darwin McKay to }
15 Ibelieve yon received sometime on November 15th | 15  pay $500,000 at an earlier point in time, by '
16 thatsays: "We are going to try to work out the 16 March of 2008?
17 final language on the Status Corporation issue 17 A. No, I don't recall that.
18 tomorrow morning. Will you be available to sign 18 Q. Did you understand that if he didn't
19 ifwegetitdone?" Do you see that? 19  pay the $500,000 by March of 2008, he would then
20 A. Yes. 20  owe $800,000 at 6 percent interest?
21 Q. And then you wrote: "It would be nice 21 A. That was the incentive right there,
22  to have a couple hours notice." 22 Q. Right, that he could get out of it for
23 A. Yes. 23  acheaper amount, a less expensive amount if he
24 Q. Were you chiding Cosho Humphrey at that 24  paid sooner?
25 _time in terms of notice or something along that 25 A. Yes.
Page 118 Page 120
1 line? Imean,did you mean that in a sarcastic 1 Q. And you agreed to that; didn't you?
2  way? 2 A. Yes, Idid.
3 A. No, notatall. Andyou'll read the 3 Q. You thought that that was a good idea;
4  nextsentence, it says: "Thank you for all your 4 didn't you?
5 work" 5 A. Yes, it — yes.
6 Q. Okay, fair enough. On November 15th at 6 Q. If he paid?
7  7:54 p.m. you also wrote in Exhibit No. 26 an 7 A, Ifhe paid.
8  e-mail to Tom Walker, and in the second paragraph 8 Q. You would have your money; right?
9 yousay: "I have tried to be quiet these past 9 A. Right.
10 couple of weeks." Then you say that you want 10 Q. So, your attorneys were doing a good
11  them to go the extra mile for you. And then in 11 job for you; right?
12  the fourth full paragraph you talk about changing 12 A. Yes.
13  the terms to get something called Palace Resorts, 13 Q. In the fourth paragraph, the big one on
14  which I understood was some sort of a time share, 14  the front page of Exhibit No. 26, you say: "If
15 and in the third paragraph you talk about the 15 the Status deal falls through, then why can I not
16 Status deal. So, can you just tell me what you 16 have one half of the 30 acres in return?" How
17  recall about this period of time, November 15, 17 did you think you had a potential for obtaining
18 20077 18 any of the property?
19 MR. ELLIS: Objection as to clarity. 19 A. Ido not know.
20 Q. (BY MR. ANDERSON) What were you trying { 20 Q. You were just kind of tossing out
21  to express to your attorneys at this time? 21 ideas?
22 A. It's self-explanatory. The paragraph 22 A. Yes, I was tossing out ideas.
23 reads: "Therefore, I would like to suggest 23 Q. You understood the property had already §
24  that"-- 24  beensold?
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Page 123}

1 Q. And the 30 acres are the farm home? 1 reviewing what the overall estate worth was."
2 - A. The 30 acres was the home farm. 2 How do you think you all having a
3 Q. The home farm? 3 better understanding of the worth of the estate
4 A. That he still owns, yes. 4  would have changed Darwin's bottom line?
5 Q. But that was the one that was indebted 5 A. Idon't know. This is too long ago.
6 to the bank and the bank had certain conditions 6 Q. So, in other words, it may not have?
7  on how any proceeds could be spent? 7 A. It may not have.
8 A. Thatis correct. 8 Q. And then in Exhibit No. 28, Mr. Welsh
9 Q. Let's go to Exhibit No. 28. This would 9 replied to all of these e-mails we've just looked !
10 be Stan Welsh's reply to you. We do havea2:43 | 10 at. Did you understand that you got as much time
11 in the morning. Exhibit No. 27, can you go to 11  asyoun wanted, as he says in his second
12  the second page of Exhibit No. 27. 12 paragraph?
13 A. (Witness complied.) 13 A. Yes.
14 Q. And in your first paragraph you say: 14 Q. And therefore you could have reviewed
15 "No place in the Status February 21, 2006, 15 . the final agreement any number of hours or days
16 contract does it say if they do not complete the 16 or whatever time you wanted to take?
17  deal March of 2008 that Darwin will not receive | 17 A. Yes.
18 the two lots." 18 Q. And in the last paragraph on that first
19 Was it your impression that if Status 19 page he says: "You state that you have tried to
20 didn't follow through and pay everything thatit | 20 keep quiet the last couple of weeks." And he
21  owed that Darwin still got the two lots? 21 says: "You know that you have also provided
22 A. Absolutely. 22  substantial input over the last several weeks."
23 Q. And you read that from the Status 23  You're not denying that; are you?
24  agreement or the sale agreement? 24 A. No.
25 A. No, everyone knew that the deed had 25 Q. And in fact, if anybody reviewed the
Page 122 Page 124
1 already transferred. Where the two building lots 1  couple inches of documents that went back and
2 were to be was on the Albrethsen property. 2  forth between October 20th and November 16th, it
3 Q. But if Status didn't carry through and 3 might not support the argument that youn had tried
4  pay off the remainder of what it owed, it 4  to keep quiet; would it?
5 wouldn't get the opportunity to develop the land; 5 A. Probably not.
6 correct? 6 Q. Okay.
7 A. That's not correct. 7 A. Ibelieve at the time I was — I felt
8 Q. Well, if they defaulted — 8  like I was out of the loop because I was not —
9 A. They defaulted on the entire deal. 9 was not involved in the wording of the decree.
10 They didn't default on the Albrethsen portion. 10 Q. Well, if you were provided with each
11 The Albrethsen deed had already been transferred 11  draft-
12 to Status. They already had it free and clear. 12 A. No, I was not provided with each draft.
13 Q. Have you ever filed an action against 13 Q. Ifyou're provided a draft, which we
14  Status for not developing the property so you 14  know that you were, and you had an opportunity to
15 could get two lots? 15 comment to your attorneys on that wording and
16 A. No. 16 then they replied, "We will pass these along to
17 Q. Well, isn't that what you're saying, 17  the other side," isn't that the process that you
18 that Status owes you two lots? 18 wanted to engage in?
19 A. According to this, yes. 19 A. That is, but you're stating to me that
20 Q. Well, why — okay. 20  Iwas provided a draft of each copy and you are
21 A. I don't know who owns the property now. 21  wrong, Mr. Anderson.
22 Q. All right. The last page, the top 22 Q. Can you tell me one copy you didn't get
23  paragraph, this is where you said: "I was left 23 toreview?
24 by myself every time Judge McKee was not with | 24 A. All of the e-mails between -- the
25
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Page 127§

1 Tom Walker and Kim Brooks to come up with the 1 Q. (BY MR. ANDERSON) The last full
2 wording that was — that the PSA's ended up with. 2  paragraph there at the bottom. It says: "Now
3 Q. Well, it ended up with certain language 3 you state that we could have done a better job of
4  based on an evolution of various drafis; right? 4  negotiating on October 20th." In other words,
5 A. Various drafts that I did not see. 5  Mr. Welsh thought you were accusing him of not
6 Q. When you say you didn't see them — 6 negotiating well. Did you understand that was
7 A, Idid not see - 7  something that somebody could gather from your
8 Q. Let me finish my question, please. Are 8 comments?
9  you saying you didn't — can you tell me one 9 A. Yes.
10 draft you didn't see? 10 Q. And he responds; doesn't he?
11 A. No, [ can't. 11 A. Yes.
12 Q. Well, then, why are you saying it? 12 Q. Hesays: "We discussed every proposal
13 MR. ELLIS: Counsel, just an objection. 13 from them and every proposal that you made in
14  That's unfair. If she didn't get them, how can 14 extensive detail." Do you see that?
15 she recount to you what she didn't see? 15 A. Yes.
16 MR. ANDERSON: That's exactly my point, 16 Q. Did you ever write back to him and say:
17 Counselor. Thank you. 17 "You're wrong, Mr. Welsh, we did not"?
18 Q. (BY MR. ANDERSON) You're makingan | 18 A. No.
19 allegation that there's drafts that you did not 19 Q. Hesays: "You had all of the time you
20  ever see. We've produced everything in this 20  wanted." Did you ever write back to him and say:
21 case. You can go to Kim Brooks and subpoena her | 21  "That is incorrect"?
22  records. Idon't know if you've done that or 22 A. No.
23  not. You can go to Mr. Miller and subpoena his 23 Q. Hesays: "We reviewed" — and he's
24  records. Have you done that? 24 talking about the overall estate worth. "We
25 A. No. 25  reviewed that in detail and we had extensive ‘
Page 126 Page 128 |
1 Q. Then as yon sit here today, can you 1 documentation on your position of the estate
2 tell me that there's any draft of the property 2  worth." Do you recall disputing that?
3 settlement — ' 3 A. No.
4 A, I donot recall. 4 Q. Do you recall disputing anything that
5 Q. You've got to wait. You have to wait. 5 Mr. Welsh said in this paragraph?
6 Is there any draft you can say, "Aha, I was never 6 A. No.
7  provided an opportunity to comment on the 7 Q. Allright. I'm going to skip some
8 language of a particular draft"? 8 stuffhere.
9 A. Ido not recall, 9 (Exhibit 29 marked.)
10 Q. Okay. 10 Q. (BY MR. ANDERSON) Exhibit No. 29 is an
11 MR. ELLIS: You've chased it to the 11  e-mail from Tom Walker to Mr. McKay's attorneys
12  ground, Counsel. 12 andyou're copied. Do you see that?
13 MR. ANDERSON: Thanks. 13 A. (Reviewing document.)
14 Q. (BY MR. ANDERSON) In the last page of | 14 Q. Go ahead and take a look at it if you
15 Mr. Welsh's November 16, 2007, letter he 15 needto.
16 basically disputes your contention that you were 16 A. (Witness complied.)
17  left alone and left adrift and didn't have any 17 Q. My first question — and feel free to
18 guidance during the mediation. You've read that; | 18 look at the whole thing, but on the front page it
19 haven't you? 19  says that you're copied; correct?
20 A. (Reviewing document.) I have read 20 A. Yes.
21  this, yes. 21 Q. And it says at the bottom of that
22 Q. And he wrote: "You know full well that 22 little intro paragraph that: "I am providing a
23 wereviewed" — 23 copy to Patty for her review." Do you see that?
24 MR. ELLIS: I'm sorry, Counsel, where 24 A. Yes.
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Page 129 Page 131 j
1 review? 1 note.
2 - A, Yes, 2 A. It wasn't much of a discussion because
3 MR. ELLIS: Excuse me, Counsel, is it 3 he had to go into another meeting and he just
4  your representation that this is the final draft? 4  told me to read through the entire document and
5 MR. ANDERSON: I don't know. 5 signit, which I did. And he just - he assured
6 MR. ELLIS: Okay. 6 me that everything would be fine, that once it's
7 THE WITNESS: It appears — 7  recorded, then it would be'a lien against
8 MR. ANDERSON: As I sit here right now, 8 Darwin's property and whether — whether the
9 itmay be. We've got means of checking that. 9  paragraph regarding him selling the Albrethsen
10 Q. (BY MR. ANDERSON) In any event,doyou | 10  property was there or not, it didn't matter.
11  recall requesting any changes from this language? 11 Q. Do you remember my question? I said: !
12 A. No. 12  What was the substance of the conversation? i
13 (Exhibits 30 and 31 marked.) 13 A. Ijust got through telling you what it E
14 (Discussion held off the record.) 14 was. %
15 Q. (BY MR. ANDERSON) Okay, on 15 Q. No, you told me there wasn't much of ]
16 November 20,2007, Mr. Walker wrote to 16 one. And so, I'm going to ask you to go back {
17 Mr. McKay's counsel and said that you had signed 17  because presumably you brought up something, but §
18 the stipulation and property settlement 18 you haven't told me what it was. That's the part
19 agreement. That's Exhibit No.30. And then 19  of the conversation I'm particularly interested i
20  Exhibit No. 31 is an e-mail from Mr. Walker to 20  in. So,if we can go back to square one, can you {
21  counsel attaching what appears to be the same 21  please tell me what conversation you recall with :
22 letter as well as the stipulation for entry of 22 Mr. Walker relative to the mortgage note, as you
23  judgment and decree of divorce which you had 23  callit, issue, ‘
24  signed and the property settlement agreement that 24 A, Idid tell you. Isaid, "Inthe event
25 was merged into the judgment and decree of 25 ofabreach, Darwin" — t
Page 130 Page 132}
1 divorce. 1 MR. ELLIS: Excuse me.
2 A. Yes. 2 Q. (BY MR. ANDERSON) If you're referring
3 Q. Do you follow all of that? 3  to a particular paragraph, direct us there and
4 A. Yes. 4  we'lllook at it.
S Q. Allright. Do you recall at the end of 5 A. Okay, paragraph 1.8.
6  this process whereby the October 20, 2007, 6 Q. Yon're on page 4? :
7 mediation agreement was transformed into a 7 A. Page4. E
8  written formal agreement, that you had any 8 Q. Of Exhibit No. 31. All right. Now,
9  concerns or — let's leave it at concerns, that 9  what part of 1.8 are you looking at?
10 you had not had an opportunity to fully evaluate 10 A. The very last sentence. -
11 whatyou were about to sign? 11 Q. Of that first paragraph?
12 A. Yes. 12 A. Yes.
13 Q. Did you express that to either 13 Q. And it says: "In the event of breach,
14 Mr. Walker or Mr. Welsh? 14 Darwin may also be able to foreclose a mortgage
15 A. Yes, Mr. Walker. 15 on that portion of the land referred to prior to |
16 Q. And when did that take place? 16 the sale to Status Corporation as 'Albrethsen's
17 A. In his office when I signed this. 17 Farm."™
18 Q. What did you say? 18 So, tell me what — I mean, was this
19 A. Thad some questions regarding the 19  the first time you had seen the term
20  mortgage note and I also had some questions, the 20 "mortgage" —
21 fact that Darwin could not ~ could not put the 21 A. Yes.
22  property up for sale because he didn't have 22 Q. —in this agreement?
23  the--he didn't own it. 23 A. Yes.
Q. Tell me what discussion transpired Q. Wasn't it in the document that you had |
between you and Mr. Walker regarding the mortgage received on November the 19th for review? |
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Q. And if he foreclosed on a mortgage,

1 A. It may have been, yes. 1 that might result in some funds being received by §
2 . Q. So, tell me what question you had, if 2  Mr. McKay; correct? i
3 it was a question, relative to this — 3 A. Idon't recall him saying that, but
4 A. "Tell me about the mortgage note." 4  that's what he's insinuating to me, yes.
5 Q. And what did Mr. Walker say in 5 Q. And if Mr. McKay then received some
6 response? 6 funds, he had an obligation to pay you?
7 A. "Darwin must have a mortgage on it 7 A. Yes.
8 because he's still due $1.4 million." 8 Q. Allright. So, are you saying that
9 Q. So, is that the totality of the 9 it'sabad thing ~
10 conversation regarding the mortgage note? 10 A. No.
11 A. Yes, and I said, "So, am I secure in 11 Q. Yon've got to wait. — for Mr. Walker
12  that?" And he said, "Yes, the whole -- once this 12  to haveincluded that language in 1.8?
13 isrecorded, then the mortgage note, this is part 13 A. Actually, 1--asIrecall, I
14  ofhis real property. That's why I put thatin 14 complimented him on putting that in there and
‘15 there." 15 picking up on that.
16 Q. Now, you're under oath; remember? 16 Q. He didn't say that if Darwin forecloses
17 A. That's why Tom Walker put this in 17 on a mortgage that you antomatically get your
18 there. 18  money, though; did he?
19 Q. No, I'm telling you, you're under oath, 19 A. No.
20 remember that? 20 Q. You understood that if Darwin
21 A. Yes. 21 foreclosed on a mortgage note, he still had a
22 Q. So, are you telling me as you sit here 22  separate obligation to pay you some of it?
23  answering my question that Tom Walker told you } 23 A. Yes.
24  that the mortgage note was real property? 24 Q. And if he didn't pay you some of it,
25 A, No, but a mortgage is real property. 25  did you understand that you had the tool of
) Page 134 Page 136 {
1 Q. So, you assumed that? 1 filing a contempt action against him?
2 A. Yes. 2 A. Correct.
3 Q. Allright. And if you remember, I'm 3 Q. And neither Mr. Walker nor Mr. Welsh
4  only — don't talk, please, while I'm trying to 4  ever told you that any other framework of
5 get this out because I might not be able to get 5 recovering against your husband existed; correct? }
6 itall out. Then I'll let you talk all you want, 6 MR. ELLIS: Objection, asked and
7 Ipromise. 7  answered.
8 What I'm trying to figure out from you 8 THE WITNESS: That is correct.
9 is what you can testify to about what Mr. Walker 9 Q. (BY MR. ANDERSON) All right. Did you
10 or Mr. Welsh said to you; okay? 10 askany other questions?
11 A. Regarding this? 11 A. Yes, I expressed that they wrote in
12 Q. Well, regarding this whole transaction 12  hereon 1.8.2, page 4: "He," meaning Darwin, "He
13  and this whole representation. But for rightnow | 13  shall" — "If Status Corporation breaches and
14  we're talking about paragraph 1.8, AndIseea . | 14 Darwin cannot pay the $500,000 by April 30th, he
15 sentence thatsays: "Darwin may alsobeableto | 15 shall list the Albrethsen property that was
16 foreclose a mortgage." Now, what did you ask 16 included in the Status Corporation Real Estate
17  specifically about that sentence, if that's 17  Transaction for sale and shall pay Patricia by
18 indeed what you're trying to impart to us? 18  cash, certified check of wire transfer $500,000
19 A. 1expressed interest in seeing the 19  within five days" -
20 mortgage. Isaid, "What's this mortgage?" 20 THE COURT REPORTER: Please read that
21 Q. What did he say? 21 moreslowly.
22 A. "Darwin must have a mortgage on that 22 MR. ELLIS: Come on, Patty. You don't
23  property because he's still due about 23 havetoread it. Just answer the question.
$1.4 million on it." 24 THE WITNESS: I'm sorry. I expressed
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Q Because it reqmred an attorney?
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1  Albrethsen property. The deed had already been 1 A. No.

2 transferred. So, how could he list it for sale? 2 Q. You went ahead and did it?

3 Q. (BY MR. ANDERSON) What did Mr. Walker 3 A. Yes.

4  say? 4 Q. So, the property settiement agreement

5 A. Idon'trecall. I1don't recall. 5 was filed in Lyon County as well?

6 Q. Did you refuse to sign the agreement 6 A. Yes.

7  because it had that language in it? 7 Q. All right. Were there any other

8 A. No. 8 counties that you thought they should have

9 Q. Did you ask any other questions? 9 recorded itin?
10 A. Not that I recall. 10 A. No.
11 Q. Allright. So, you had a full 11 Q. Do you recall Mr. Welsh indicating to
12  opportunity to review it and formulate any 12  you —well, let me do this in chronological
13  questions that you felt were appropriate? 13  order. When the due dates for payment occurred,
14 A. Yes. 14  did your husband, your ex-husband, pay you any

- 15 Q. And you were able to ask those 15 money under the terms of the property settlement
16 questions and receive responsu? 16 agreement?
17 A, Yes. 17 MR. ELLIS: With respect to the Status
18 Q. And those responses were satisfactory 18 proceeds?
19 toyou to the point that you agreed to sign the 19 MR. ANDERSON: Yes.
20 document? 20 Q. (BY MR. ANDERSON) Either the $500,000 |
21 A. The way he answered the questions, yes. 21 or the $800,000.
22 Q. And do you recall how he answered the 22 A. No, he did not.
23  questions? 23 Q. And did you consult with Cosho Humphrey
24 A. No, I do not. 24  when those payments were not made?
25 Q. All right. 25 A. Yes.
Page 138 Page 140

1 (Exhibit 32 marked.) . 1 Q. And did they indicate to youn that they

2 Q. (BY MR. ANDERSON) Exhibit No.32 isa 2 would be willing to file a contempt motion to

3  December 3, 2007, exchange of e-mails between you 3 force your hushand, your ex-husband, to follow

4  and Mr. Welsh or his office. And did you realize 4  the terms of the property settlement agreement?

5  that the decree of divorce was being recorded in 5 A. You're referring to December of when?

6  three counties, Ada, Owyhee, and Teton, along 6 Q. 2008.

7  with the property settlement agreement? 7 A. Yes, they did.

8 A. Yes. 8 Q. And somewhere I read that you disputed

9 Q. And they ask if you thought they should 9 that the Cosho Humphrey firm had ever engaged in
10  record in any other counties, and did you ever 10 any work relative to a contempt motion. Do you
11  respond? 11 recall that they actually did do some work before
12 A. Yes. 12  youstopped them?
13 Q. How did you respond? 13 A. Yes.
14 A. That it needed to be recorded in Lyon 14 Q. Allright. They had actually prepared
15 County, Nevada. 15 an affidavit for you, but you instructed them not
16 Q. And did you receive a response from 16 to do anything with it; correct?
17 Cosho Humphrey regarding that request or comment? | 17 A. Iinstructed them not to do anything
18 A. Yes, 18  priorto them preparing the affidavit.
19 Q. What was that? 19 Q. Allright. Well, when yon were working
20 A. "We do not work in Nevada. You cando 20  with counsel from Cosho Humphrey in terms of the
21  that" 21  property settlement agreement and its terms, did
22 Q. Well, you could hire an attorney to do 22  you ever contemplate that Darwin McKay would
23  that, 23  receive money from a title company because it had
24 A. No, I didn't. 24  made a mistake and placed two parties in a first

posmon relatlve to the Albrethsen farm? Was
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1 thata thought that yon had at that time? 1 2008.
2 . A. Atwhattime? I don't know what time 2 Q. If I could stop you right there, isn't
3 you're talking about. Are you talking about 3 that due to the fact that Mr. McKay decided not
4  before the divorce was - during the divorce 4 to pay you?
5 proceedings? You're talking about December of 5 A. That is correct.
6 '08? 6 Q. And why is it, then, that you blame his
7 Q. When the property settlement agreement 7 - decision not to pay you on Cosho Humphrey?
8  was being finalized, did you ever think that 8 A. Because the divorce decree was a
9  Mr. McKay would somehow receive funds via payment| 9  judgment against Darwin's real property and the
10  directly from a title company because it had made 10 payment Darwin received was on the mortgage,
11  amistake in terms of putting two partiesin a 11  which was mentioned in the divorce decree. The
12 first position? 12 mortgage was on the Albrethsen property.
13 A. At the time that the property 13 Q. I have to tell you, I heard what you
14 settlement agreement was being made, no. 14  said, but I have no idea what you said. Idon't
15 Q. And you didn't know that that could 15 followit. Let me just see if I can ask you
16  even occur until you actually found out that it 16 again. Mr. McKay refused to pay you when he
17  had occurred? 17 received some money; correct?
18 A. That's correct. 18 A. Correct. i
19 Q. Let's wrap up for the day by me asking 19 Q. Cosho Humphrey had nothing to do with |
20 you: After Mr. McKay failed to follow the terms 20  him making that decision; correct?
21  of the property settlement agreement and pay you 21 A. No.
22  any money, you retained new counsel and filed a 22 Q. I mean, they didn't conspire with him,
23 contempt motion; is that correct? 23  they didn't advise him in any respect. He made
24 A. That's correct. 24  that decision on his own, correct, not to pay
25 Q. And that actually went to trial? 25 you?
Page 142 Page 144
1 A. Yes. 1 A. The divorce -
2 Q. And did the judge rule on your contempt 2 Q. Just answer that question.
3  motion? 3 MR. ELLIS: Excuse me. Patricia, we're
4 A. We settled out of court. 4  going to be here for another five hours unless
5 Q. Allright. And in filing the contempt S  you listen to his question and answer his
6 motion, were you seeking to enforce the property 6 question.
7  settlement agreement that you had signed on 7 Q. (BY MR. ANDERSON) Cosho Humphrey had
8 November 20,2007? 8 nothing to do with Darwin McKay refusing to pay
9 A. Yes. 9  you when he got some proceeds from the title
10 Q. Allright. And you settled out of 10 companys; is that correct?
11  court for what we'll call the new property 11 A 1-
12  settlement agreement; correct? 12 Q. It's just a "yes" or "'no."
13 A. Yes. 13 A. Repeat the question.
14 Q. And is it accurate to state that you 14 Q. Certainly. Would you agree that Cosho
15 have also agreed not to enforce certain portions 15 Humphrey had nothing to do with Darwin McKay
16 of that agreement if Mr. McKay continues to make | 16 refusing to pay you when he received some funds
17  certain payments? 17  from the title company?
18 A, That s correct. 18 A. No.
19 Q. So, if you could, can you tell me how 19 Q. Okay, tell me exactly what actions they
20  you have been harmed by the actions of Cosho 20  had relative to that decision by Darwin McKay, if
21 Humphrey as opposed to the failure of Mr. McKay | 21 any.
22 to follow the terms of the original property 22 A. Darwin McKay would not have gotten that
23  settlement agreement? 23 money. The divorce decree was a lien against
24 A. I have not received the $800,000 cash 24  that property, the mortgage note.

(208)345-9611
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that property, the mortgage note."
- A. The property settlement agreement was a
judgment against Darwin's real property.
Q. Okay.
A. It was a judgment against the mortgage.
MR. ELLIS: Patty, did Cosho Humphrey
have anything to do with Darwin's decision not to
pay you money?
THE WITNESS: No.
10 Q. (BY MR. ANDERSON) Okay.
11 A. I'msorry.
12 MR. ANDERSON: Let's stop for the day
13 right there. Thank you. We'll reschedule.
14 (Deposition adjourned at 12:52 p.m.)
15 (Signature requested.)

WO~ U Wwh
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Robert A. Anderson - ISB No. 2124
Yvonne A. Dunbar ~ ISB No. 7200
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza

250 South Fifth Street, Suite 700

Post Office Box 7426

Boise, Idaho 83707-7426

Telephone:  (208) 344-5800
Facsimile:  (208) 344-5510

Attomneys for Defendants

IN THE DISTRICT COURT OFTHE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PATRICIA MCKAY,
Plaintiff, Case No. CV OC 0922659
vs. NOTICE OF DEPOSITION
DUCES TECUM OF PLAINTIFF
THOMAS G. WALKER and COSHO PATRICIA MCKAY
HUMPHREY, LLP, a limited liability
partnership,
Defendants.

TO: THE ABOVE-ENTITLED PLAINTIFF and her attorneys of record:

YOU WILL PLEASE TAKE NOTICE that Defendants will take testimony on oral
examination of Patricia McKay before a court reporter and notary public with the ﬁrm of
M &M Court Reponmé Service, Inc., commencing on Monday, November 1, 2010, at 9
o'clock a.m., and continuing thereafter from day to day until such time as the taking of the
deposition may be adjourned, at the offices of ELLIS, BROWN & SHEILS, CHARTERED,
707 North 8" Street, Boise, Idaho 83701, at which time and place you are notified to appear

and take such part in the examination as you may deem proper. This deposition shall be taken

: "DEPOSITION
' EXH/]BIT_

pursuant to the Idaho Rules of Civil Procedure. 8

=~

NOTICE OF DEPOSITION DUCES TECUM OF PLAINTIFF PATRICIA MCKAY - { :
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You are further notified that Defendants request the deponent to bring with her to the
deposition the originals or true and correct copies of the following to the extent such documents
were not already produced during the discovery process in this matter:

1.  Any and all statements obtained from persons with knowledge of the allegations
contained in your Complaint.

2. Copies of any and all communication between you and/or your representatives
and the Defendants.

3. Copies of any and all documents related to the settlement of the Motion for
Contempt including, but not limited, copies of all plwdinés filed in the Motion for Contempt'.

action and copies of any and all communication between you and/or your counsel and Darwin

McKay and/or Mr. McKay's counsel.

4, Copies of any and all communication between you and/or your representatives
and Darwin McKay from January 2007 to the present.

5. Copies of any and all payments received by you or your agents from Darwix;
McKay or his agents from November 29, 2007 to the present.

6. Copies of any.nnd all payments made by Darwin McKay on your behalf from
November 29, 2007 to the present.

7. Copies of any and all communication between you and Scott Hess and/or any
other employee or representative of Holland & Hart, LLP regarding the matters at issue in your
Complaint and/or regarding the Motion for Contempt.

8. Each and every record, document or other item of physical evidence in the

possession, custody or control of Plaintiff, not previously produced to the Defendants in the

' The phrase “Motion for Contempt” shall refer to the Motion for Contempt filed by the
Plaintiff against Darwin McKay on January 30, 2009 in the underlying action.

NOTICE OF DEPOSITION DUCES TiZCUM OF PLAINTIFF PATRICIA MCKAY -2
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current action that in any way pertains to Plaintiff's claims in this matter of which Plaintiff
intends to introduce as an exhibit at the trial herein.
9. Copies of any and all documents requested in the Defendants’ First Set of

Discovery Requests to Plaintiff which you have not yet produced to the Defendants in the current

action.

%™
DATED this day of August, 2010.

ANDERSON, JULIAN & HULL LLP

A. Anderson,
Yvonpe A. Dunbar, Of the Firm
Attomneys for Defendants

NOTICE OF DEPOSITION DUCES TECUM OF PLAINTIFF PATRICIA MCKAY -3
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CERTIFICATE OF

IN

I HEREBY CERTIFY that on this@g_\ day of August, 2010, I served a true and correct

Allen B. Ellis

ELLIS, BROWN & SHEILS,
CHARTERED

707 North 8% Street

P.O. Box 388

Boise, Idaho 83701-0388
Telephone: (208) 345-7832
Facsimile: (208) 345-9564

Kevin E. Dinius

Michael J. Hanby I

DINIUS LAW

5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687
Telephone: (208) 475-0100
Facsimile: (208) 475-0101

Attorneys for Plaintiff

M&M Court Reporting Service
421 West Franklin Street
P.0.Box 2636

Boise, Idaho 83707-2636
Telephone: (208) 345-9611
Facsimile: (208) 345-8800

. puy go—

B

p— p— g—
L]

,z

fr— p—
lnnnad iy

.

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail

Facsimile

U.S. Mail, postage prepaid
Hand-Delivered
Ovemnight Mail

Facsimile

U.S. Mail, postage prepaid
Hand-Delivered
Ovemight Mail

Facsimile

copy of the foregoing by delivering the same to each of the following attomeys of record, by the
method indicated below, addressed as follows:

b T)LLA,\DDCL.
Robext A. Anderson
Yvonn# A. Dunbar

NOTICE OF DEPOSITION DUCES TECUM OF PLAINTIFF PATRICIA MCKAY -4
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PRE-NUPTIAL AGREEMENT

_ THIS AGREEMENT, made and entered into this (St day of
, 1396, between DARWIN MCRAY (hereinafter
"Brospective Husband®) and PATRICIA CHRISTENSEN, (hereinafter

»prospective Wifa") .
WITNESSEBTH:

WHEREAS, the parties contemplate marriage under the laws of
the State of Idaho; and
WHEREAS, in ¢onsideration of the marriage contract between

them and in order to promote a long-lasting and harmonious mar-

.riage, the parties now desire to define their respective property

rights in the event of a dissolution of their marriage or their
entry into a legal separation; and

WHEREAS, each party has comnsented and agreed that after
their marriage, the o!:l;e: party shall have the sole arnd absolute
control of his orx -her assets, property and estate, whenever
acquired, and may freely dispose of the same by. gift, sale,
testamentary disposition or othexwise, free of any claim to or
rights in the same of the other, except as may be otherwise

provided for by this Agreement; and

PRE-NUPTIAL AGREEMENT - 1 DATE

.' e ey

CH00288
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" "of which are attached hereto as Schedule A for’ Prospecéive Hus-

‘whatever legal advice each wished in connection with each provi-

- penland Munther Boardman, Chartered, . and Penland Munther

b ]

WHEREAS, each party has made full disclosure to the other
party of his or her present separate property interests and
gources of income, including all assets and liabilities (but
excluding as liabilities any current normal bills and charges and
accrued income or property taxes) of any.sigpiﬁc;t.mce,' scheduleg

band and. Schedule B for Prospective Wife, both of which Schedules
are incorpcrated herein by reference; and

WHEREAS, each party has been represented by an attorney of
his or her own choosing, or has been advised of and fully undex-
stands his or her.right to consult with an attorpey of his or her

choosing and each party having therefore sought and obtained

sion of this Agreement; and

WHEREAS, the Pre-Nuptial Agreement has been prepared by

Boardman, Chartered, has rxepresented only Prospective Rusband:
and

WHEREAS, the Pre-Nuptial Agreement has been reviewed by

James A. Beviz, attormey for the Prospective. Wife, and said

.coungel has had opportunities to request and make appropriate

chénges to this Agreement on behalf of his client;
NOW, THEREFORE, in consideration of the above recitals and

of the mutual promises and agreements contained herein, and in

PRE-NUPTIAL AGREEMENT - 2 NM"

Qe

I

CHO00289
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. her present separate property interests, sources of income and

consideration of the marriage’ cont:emﬁlated by the parties, the
parties agree as follows:

1.00 Full Disclosura. Each party hereby declares that he
or she has made a full disclosure to the other party of his or

lial;ilit:i:e'a, as above recited and as set fo‘rth on the atta;heé '
schedules. Each party hereby acknowledges that he or she has
ascertsained and weighed all of the facts, conditions and circum-
stances; whether past, present or future, likely to influence the
judgment of each he:ein{ that all matters set forth herein have
been fully and satisfactorily explained to each party; that each
party has given due consideration to the matters set forth herein
and clearly understands and consents to all of the provisions
hereof; and that each is entering into this Agreement freely and
voluntarily, with full knowledge of all pertinent facts and after
consultation with and advice from, or the right to do so, an
attorney of his or her own choice.

2.00 M&Wwﬂwﬁ Fro-
spective Wife hereby waives. releases and renounces. under the
laws of any juri.sdiction that may be applicable, all right: and
interest, statutory or otherwise, including, but not limited to,
dpwér, .widow’s allowance, statutory allowance, intestate succes-

sion, right of election to take against the will of the Prospec-

D

PRE-NUPTTIAL AGREEMENT - 3 @c,
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“.

' ance, exempt property, family allowance and all other rights of.

tive Husband, quasi-community property rights, homestead allow-

any nature whatscever in the property or estate of Prospective

Husband which she might acquire as the wife,” widow, heir at law

or next: of kin cf Prospective Husband, in his. property,, cwned by . .
him al: the tme of this maz::.aqe. or acqtﬁ.red by him in an indi-

vidual .__Sﬂpacitz thereafter, or as may be devised or inher:.t:ed by
i:?mﬂor his share of any community property acquired thereafter,
and in his estate upon his death.

3.00- Release of Marital Rights of Progpective Husband.
Prospective Husbaand hereby waives, releases and renounces, under
the laws of any jurisdiction that may be applicable, all right
and interest, statutory or otherwise, including, but not limited
to, courtesy, widower’s allowance, statutory allowance, intestate
succession, right of election to take against the will of Pro-
spective Wife, quasi-community property rights, homestead allow-
ance, exempt property, family allowance and all ather rights of
any nature whatscever in the propexty or estate of E;rospective
Wifa, which he might acquire as the husband, widower, heir at law
or next of kin of Prospective Wife, in her property, owned by her

at the time of this marriage, or acquired by her in an individual

. capacity thereafter, or as may be devised or inherited by her or

as may be devised or inherited by him or her share of any

o
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community property acquired thereafter, and in her estate upon

‘her death. \

4,00 Separate Prgperty. Each party shall separately retain
all rights and have complete control of his or her own px':opert:y
which is listed in Schedules A & B respectively. Each party’

" ‘shall also retain all rights and have complete individual "cgnt':rol .

over all rents, issues, profits and increases on said property as
listed in Schedules A & B. .

It is understood that all wages, earnings or other income.
now or hereafter earned or acquired by each of the parties shall .
be the separate property of the prospective spouse who earns or
acquires said wages, eamings .or other income, subject to the
provisions of Section 4.01. Each party shall have the absolute.
and unrastricted right to enjoy, manage, dispose of or otherwise
deal with such separate property at all times during his or her
lifetime and upon his or her death, free from any claims that
may be made by the other party by .reason of their marriage, and,
with the same effect as if no marriage had taken place. The
parties specifically agree that the rents, issues, profits,
capital gains or other earnings or increases on their separate
property or proceaeds from any disposition thereof constitute the
separaté property of the person owning such property and that
such property and its rents, issues, profits, capital gains or

e
Jec
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other earnings or incraases or proceeds are not community proper-
ty. The foregoing shall apply to all property now owned by
either of the parties any property which may be inherited .or
devised to them and to all property which may hereafter be
separately acquixed by either of them, in any manner whatscever.
' 4.01 Community Pund.” Tha parties agrée that t:.hefr'will“"
maintain a community fund for the purpose of sharing household
expengses and meeting other expenses or accumulating assets. It
is understood that only those separate funds placed in the
community fund oxr assets ;.mz:chased from the proceeds of said
community £fund shall become the community property of the
partieg. Any assets acquired on a joint credit card will be
community property. Nothing herein - prevents the parties from
agreeing in writihg that an asset is community property. All
other property of the parties shall remain the separate property
of the parties as designated in Saction 4.00. .

4.02 Community Propertv. The parties agree that. those
items listed in Schedule C, which have already been acquir.ed.

will be considered community property. ]

4.03 " Income Taxeg. It is hereby agreed the parties may
file their income taxes with the state and federal governments
either jointly or separately, whichever is most advantageous to

w—

the individual party. Should the parties file jointly, the
f——\-\/\ K

I
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amount of incoma tax due oxr returned shall be prorated by the

parties according ‘to each party’'s respective income.

5.00 Waiver of Right to Act as Piduciary. Bach paxty

waives and renounces the r}.ght to act as personal representative,

. guardian, conservator or trustee of the estate of the other

party; provided, however. that neither party shall ba disquali-
fied by this waiver to serve and act as personal representative,
guardian, gonservator or trustee of the other’'s estate if so-
designated or .nominated by the other.

6.00 Transferg Batween tha Parties. Notwithstanding the
provisions of this Agreement, either party shall hava the right .
to transfer or convey to the other any property or interest
therein which méy be lawfully conveyed or transferred during his
or her lifet'ime, or by will or otherwise upon death, and neither
i:arty intends for this Agreement to limit or restrict in any way
the right and power to receive any such transfer or conveyance
from the other.

7.00 Negegsary Documentg. Each party shall, _upon the
request of the other, exec\_xte, acknowledge and deliver any addi-
tional instruments that may be reascnably required to carry out
the intention of this Agreement, including such instrument as may
be required by the laws of any jurisdiction, now in- effect or
I.'x'ere'after. enacted, which may affect the property rights of the

"8
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parties as batween themselves or others, and if eit:fzer party

. desires to sell, mortgage or in any way deal with his .oz her

property, or’ any part thereof, the other agrees to join in said
deed, mortgage or agreement without any consideration other than

the. covenants herein referred l:o.

8. 00 Eﬁﬁgﬁmgg This Ag:eeman!: shnll ba.ke aff.ect on.ly.

when and if-the marriage now contemplated by the parties in fact
takes place.

9.00 En:‘.j.m_&g:_e.gmm This Agreement contains the entire
understanding of the parties and no representations or promises
have been made except as contained herein. This Agreement may
not be terminated, amended or supplemented except by an instru-
ment in writing expressly referring to this Agreement and signed
by both parties. )

10.00 Binding Effect This Agreement shall bind and inure to
the benefit of the parties and their respective legal representa-
tivas, successors, heirs, grantees and assigns.

11.00 Severability. If. any provision of this Agreement or
any right walved or retained by it shall for any reason be in-
valid or unenforceabla, the ot:her‘ portions of this Agreement
shall nevertheless continue in full force and effect.

12.00 ggn;:_gning_m. This Agreement has been executed in
the State of Idaho and its provisions shall be construed and

PRE-NUPTIAL AGREEMENT -
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enforced in accordance with the laws of that State esven though

one or both of the parties may now be or hereafter become domi-

.

ciled in another jurisdiction.

e
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IN WITNESS WHERBOF, the parties have eaxecuted and
acknowledged this’ Agreement the day and year first above written.

L]

PATRICIA CHRISTENSEN,
Prospaective Wife .

DARWIN MCKAY,
Prospective Husb

STATE OF IDAHO )}
\ F} ) ss.
County of alcb )

Ky, OB, this ISt gay of L_J#_ , 1996, before me,

i1Sfene lzmaﬁé , thf undersigned, a Notary Public
in and for the State of Idaho, personally appeared PATRICIA
CHRISTENSEN and DARWIN MCKAY, known to me to be the persons whose

names are subscribed to the within instrument, and acknowledged
~to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto gset my hand and affixed

my official seal, the day and year in this certificate £first
- above written.

IC EOR ID
Rediding at: &Q

{
My Commission mue%

(SEAL)
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<00

®.

s

1 - 1990 Kenworth Day Cab Tractor
sy ___
#1 - 1990 Kenworth Day Cab Tractor

SN o
1l - 1994 Turf Vacuum
Northwest Rototiller
Gasboy Fuel Management System
Western Irrigation Wheel Lines
- 1986 Volvo White Truck
- 1984 Volvo White Truck v
ytility Platbed Trailers 27 ft.
Spyder Forklift
Care Field Forklift
Spyder Forklifts
Komatsu Yard Forklift

-~ 1989 John Deere Tractor
Model 2350 w/Loader
New Spyder Forklifts
Ford F150 Pickup, Ford Motor Lease

£y NIBRASSSI Y

Neminal Value {subject to fair market buyout

at end of term)

{/Farm Land Owned or Under Comtract

{0 Acres SWl1/4 of SWi/4, TIN, RiE, B.M.,

known as Home Farm

Total Lease
Ravout. -
23,000.00 29,260.00
22,000.00 29,260.00
8,000.00 .10,640.00
8,000.00 10,640.00
8,200.00 10,906.00
15,600.00 20,748.00
16,000.00 21,280.00
12,000.00 15,960.00
10,500.00 13,965.00
12,000.00 15,960.00
14,000.00 18,620.00
15,000.00 19,950.00
4.000.00 5,320.00
14,750.00 19,617.00
54,000.00 71,820.00

“anaz 658, a0

w,m@\g«"" i
’gpfaﬁ'

40 acres SW1/4 of SE1l/4, . R1BE, B.M.,
'Bg 240,000.00

known as Hiatt Farm E;O[

+
+
+
+
+
*
+
+
+
+
+
+
+
®

22>0u0-9¢
8’000.00
8:000.0y
200'00 ¥
60000 +
000-pg
Guo-0g
J ’500.00
2000-09
+000-09
15:00“.00
000-00
750-09
OUU-OO'
*00

8-
15,
16,
12,
10
1'
14
4,
14+
54,
36:05p

2




o
|2,
. : |
W ) — /I3 300,00
2 - 15,733.00
3 -  2/0,250.00 @/s;m/%
Y- 2n S95.00 T 2 95207 P
4 -
o e ,5*12fﬁh44u¢7
_ bo Aobrafl e ol
. ypa -
. 21,390,002 9- 0-00 =
§- 34390-00 000 x
2 213.a
! 113>300-00 +
9 - /9' .75'5_00 152733-00 +
b 210>350-00 +
45% 428-00 211,595-00 +
12 ’ 2412 00 T3 21,390-00 +
\17s 4 34,300-00 +
2,_‘7, /82,00 7-213-00 =+
. 19,755-00 +
3 J ook ao - 628-00 +
bz, 38700 _ 31412:00 +
‘ 27:180-00 +
?- 1z, 23000 : 3-006-00.\30-
va 62387-00
/3, Zﬁ:;a 125230-00
Y200 13:760-00 +
z 206-00 +
‘@ 4, 099.90 472-00 +
. M - !)009'00 L
~ 7 l0—~ 79,400,090 79:400-00 +
837:326-00 >
o T R
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SCHEDULE "A® - (CONTINUED)
LIABILITIES

Pord Mator Credit - Ford Tractor
Agsociates - Walking Floor Flatbed
M&I Leasing -~ Various Parm Items
Key Bank Capitol Note

Key Bank Term Note

. Washington Federal - ponna.'s House’
- PCM Joint Venture

Charles Hiatt -’ Hiatt Farm
D, J. MCKay
Key Bank Farm Operating Line

PRE-NUPTIAL AGREEMENT ~ 12

4,146.00
8,400.00
2,200.00
75,000.00
325, 000.00
140,000.00

4,867,00
-95, GU0 .00
100,000,00
285,000.00

70325/5: oo
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o v

'X88=2TS -~ SCHEDULE A . .
01476
‘ THE TURF COMPANY EQUIPMENT LISTASOF 12!31155
ary DESCRIPTION VALUE
EARM EQUIPMENT
41 IHMODEL 886 TRACTOR WICAS & DUALS : 12,000.00
4 IHMODEL 1068 TRACTOR WI/DUALS 326101720039257 : 8,000.00
1 IH NMODEL 808 TRACTOR WINEW TA & ENGINE 5,500.00
4 [HMODEL 544 HYDRO TRACTOR UP14917 (NEW ENGINE) 4,200.00
“— SCHAFER 10’ OFFSET DISC #77-10780 2,500.00
< WHITE 253 20’ TANDE¥ DISC 2,000.00
& - KING 13° CHISEL PLOW W/GAUGE WHEELS * ST . 150000
-~ ACE 12° GROUND HOGW3 PT - . ' 2,400.00
4~ NORTHWEST 12 ROTOTILLER JRB{445.C.R83237 3,000.00
4 3PT DITCHER MODEL £00W . £00.00
4~ .4 SECTION STEEL HARROW WRBT umcwc:\msa 400.00
4~ SPIKE TOOTH HARROW 15" 3 SECTION : 350.00
OLD OLIVER GRAIN DRILL #54-2324 350.00
4~ EZFLOW SPREADER 40,00
+” EVERSMAN MODEL 4512 LAND PLANE 12°X45' #0022 2,400.00
4 18 TRIPLEK - 1,500.00
8 PORTABLE MOTOROLA HTSO RADIOS §400.00 ea. 3,200.00
.w 100 GALLON FUEL TANK WIPUMP 200.00
&~ 500 GALLON FUEL TANK WISTAND ’ 200.00
4~ 280 GALLON FUEL TANK WISTAND 150.00
& HARLEY ROCK PICKER 5,000.00
4~ HOME BUILT HYDRAULIC WOOD SPLIYTER 20000
A HYDRAULIC DUMP MACHINERY TRAILER' 2,500.00
¢ 3PT HYDRAULIC CHERRY PICKER CRANE 800.00
1 7" X 41' GRAIN AUGER W/5HP 3 PHASE MOTOR 1,400.00
1 5"X20' GRAIN AUGER WIMOTOR 1.5 HP, 100 VOLT 450.00
“~  AUGER MOTOR 1HP, 110 VOLT - 7500
¢t~ EDWARD'S TRACTOR MOUNT FORKLIFT JTFE84140 300.00
1 MOTOROLABASEUNIT © 450,00
1 MCMODELG75 GRAIN DRYER 8,000.00
¢4~ STAINLESS STEEL SPREADER UNIT, WALK BEHIND 4150.c0
LY DUAL FRONT LOADER 4,200.00
1 OLIVER 55 TRACTOR S.N. 22979-518 4,500.00
1  3PTBOX SCRAPER 250.00
1  CORRUGATION WMARKERS 250.00
%~ SCOOPMOBILE FRONT-END LOADER 7,000.00
4~ HARLEY ROCK WINDROWER 6,500.00
O~ MELROE SPRAY COUPE MODEL 220 SPRAYER 2206168-87 42,000.00
4~ TERRA-GATOR H FERTILIZER SPREADER #8381 UNIT 714 9,000.00 -
&~ PORTABLE SCALES 3,815.00
.c/ TERRA-GATOR Yl F:RTILE.R SPREADER-PAUL [DAHO 2,500.00

TOTAL FARY EQUIPMENT $143,320.00 [

e
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.

2-DRAWER FILE CABINET @ 55.00 ea.

-

&

3- 4DRAWER FILE CABINET (2 Meridian, 1 Reno)

4~ ADRAWER FIRE PROOF LEGAL SIZE FILE CABINET
1
4
- o
&~

CANON COPIER WISTAND
WOOQD STORAGE CABINETS

OFFICE COMEINATION A/C & HEATING UNITS

PHONES & QWITCHING EQUIPMENT

2~ DISPLAY TABLES 8 50.00 6.

3~ WALLMAPS, LAMINATED 930.00 ed
¢4~ WOODBOOKCASE

CALCULATORS @20.00 ca.

s~ 3 DRAWER FILE CABINET

£ IWIVEL GHAIRS @ 30.00 ca.

A~ SECRETARY TABLE
WOODEN OCC. CHAIRS @ 10.00 6a.
VERSALINK FOR FAX HOOK UP

FAX MACHINES .
EPSON PRINTER

HP INK JET LASER PRINTER
PAMASONIC PRINTER

5 DRAWER FRONT ORENING FILE CABINET
OFFICE DIVIDERS

MISC. COMPUTER SOFTWARE
4 VACUUM CLEANER

2 COKPAQ486 DESKTOP COMPUTER
1  SBS 486-85 COMPUTER

1 XEROX 620 momwmrq TYPEWRITER
4~ AR CONDITIONER

[‘*&&AN-‘N

" & TRADE SHOWDISPLAY EQUIPHENT

2’ WOOD DESKS WISIDE UNITS @ 200.00 0.
4 METAL SIDE OPENING FILE CABINET
4~ STORAGE CABINET 4 DRAWER, 4 DOOR
9~ BROWN OFFICE CHAIRS
& TIME CLOCK
#~ SMALL REFRIGERATOR
& MICROWAVE OVEN
1 _ PICNIC TABLE WI BENCHES .
SMALL WOODEN CABINETS (Break Room)
3 PLASTIC PORTABLE FILE CARRIERS

.- <& EASEL

Py SCALES&SEEDSALESBIHS )

TOTAL OFFiICE EQUIPMENT

o . . 2
L

STEEL DESKS @ 50.00 8a.( Meridtan, 2 Reno) -

400.00
220.00
240.00
100.00
700.00
22500

1,200.00

100.00
90.00

. 10.00
21000

180,00
30,00
20.00

250.00
700.00
360.00
300.60
4100.00
200.00
£0.00
800.00
§0.00
1,735.00
1,486.00
. 29000
38200
800.00
600,00
20000
300.00
75.00
350.00
1¢0.60
75.00
7500
60,00
70.00
§0.00
150,00

$15,733.00

e
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- £00 EQUIPMENT
o 1  PALLETTRALER : ' ' 450.00
W~ 6'SOD ROLLER : 700.00
4" FORD MODEL 4610 TRACTOR 9,000.00
2~ 8'WATER FILLED ROLLER @250.00 o2, 500.00
A~ 1980 MF 245 DIESEL TRACTOR :
W/MODEL 3A314898 80D HARVESTER 22,000.00
#~ JAGOBSEN SELF PROPELLED .
7 GANG MOWER #F10-1623 WH . 1,000.00
. &~ SPYDER PORKLIFTS 50,000.00
A~ FORKLIFT TRAILER ) 500.00
#— JACOBSEN BELF PROPELLED 7 GANG mowmnzn 3,0600.00
"4 PRINCETONMODEL180 SELF FROPELLEDTURFCUTTER = | *2,000.00
- 1 ACE 100 GALLON SPRAYER WBOOMS, 3 PT oo £00.00
-4 HOME BUILT PIPE HAULING TRALER £00.00
4~ BRILLION TURF SEEDER MODEL SST-144-04, 12 WIDTH 2,500.00
-1 INTERNATIONAL FLAIL MOWER #70 . 450.00
4~ MOTT VERTICAL CUT MOWER £00.00
1 HUSTLER ROTARY MOWER 72" WIDTH 2,500.00
< TURF NET LAYING UNIT 17 WIDE 1,200.00
4~ MASSEY FERGUSON 2-15 TRACTOR WITURF TIRES 6,300.00
1 DYMA PAKLRSOROLLER 7,500.00
#f REEFER UNITS 7,400.00
1980 MF 245 DIESEL TR. 59304853 \WIBROWER A3A HAR 18,000.00
4~ WORTHINGTON ROTARY NOWER S.N. 233 2,000.00
&~ GREAT PLAINS OVERSEEDER, 72* WIDE #5421 4,000.00
2~ RADIO FORHARVESTER 3 &2 _ 800.00
1_ JACOBSEN PTO POWERED 72" SWEZPER . 2,000.00
&~ GOLF CART W/CHARGER 250.00
8| PERIKINS 4 CYLINDER DIESEL ENGINE FOR MOWER 2,500.00
4~ SHOP MADE HYDROSTATIC ROTARY MOWER 30,500.00
W~ JAW-TYPE ROCK CRUSHER 1,500.00
1 REVERSE TINE TILLER 2,400.00
1  NUNES MOWER ROTARY 9,500.00
1 BROWER7 GANG PTO REEL MOWER 5,000.00
1 BROWER 5 GANG PTO REEL MOWER [MADE FROM PARTS) 2,000.00
4~ HYSTER FORKLIFT PROPANE POWERED RENO 2,300.00
#” 4934 HONDA 4 X 2 FOURWHEELER MODEL 200 c¢ 3,000.00
&~ 185 cc HONDA THREE WHEELER ) £50.00
4~ 200 cc HONDA THREE WHEELER ) 650.00
4~ HESTOM STACKHAND . 4,000.00
4~ SPYDER FORKLIFT .
: ‘ TOTAL SOD EQUIPMENT - $210,350.00
? w
Fe
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(:*. YEHICLES ' . . —

4 4973 LUFKIN 40' FLATBED TRAILER > 2,500.00
4 1979 CHEVY LUV PICKUP #CLN14882813714, YELLOW 700.00

4 1935 FORD /2 TON PICKUP #iFTDF4548SNB41845 RENO 1500000 -—
4~ 1995 FORD 1/2 TON PICKUP #{FTDF15Y1SNA79359 45,000.00
#1984 GMC 2 1/2 TON TRUCK #1GDGTDIF2EY504852 9,343.00
1 1977 CHEVY LUV PICKUP, WHITE #CLN1488203761 400.00
1 DODGE RAMPAGE #B74W14EBCS239088 1,500.00

A 16" PULL TRAILER W/HARSH HOIST, SIDES

& ROLLOVER TARP #1D008244 . : ) - 5,000.00
47 45 GOUITE TRAVEL TRAILER 8. 151105075:( S 1,000.00
1 41987 FORD RANGER PICKUD 3FTaROALHUBITET4 2,000.00
1 4570 FORD 2 TON TRK. # CTOEVJ63959 1,000.00
1 1982 V.W. PICKUP #VIKSOA7XCV0SE746 1,300.00
1 4977 PETERBILT CABOVER #88544P 44,500.00
4~ 1977 ALLQY 42 FLATBED 77150 6,500.00
v~ 1980 TRANSCRAFT TRAILER, 36' FLAT DECK 9TC16238 4,000.00
u/  SHOP BUILT 2 AXLE SEMI DOLLY 4,200.00
' 1980 PETERBILT CONVENTIONAL TRUCK snzssasosn. 40,000.00
SINGLE AXLE DOLLY - 4,200.00
2~ 26' SINGLE AXLE PULL UTILITY TRAILERS #682002,683003 8,000.00
& 40’ SEMI TRAILER TO BE MODIFIED 3G69225.9031 1,000.00
4w~ 41982 DODGE 1/2 TON 4-WD PICKUP #239083 3,000.00
1 1962 IH PICKUP FROM SALVAGE FIXED UP 28B294344A 600.00
& 1973 |H 3 AXLE CONVENTIONAL TRACTOR #43747CYB15201 7,500.00
4 1977 TRAILMOBILE FLATBED TRAILER 42' #P50345 4,500.00
+ 4~ 1967 BROWN FLATEED TRAILER 40° #3673610 2,500.00
4 1971 BROWN FLATBED TRAILER 36' #3715323 2,000.00
A" LIGHTWEIGHT TRAILER TO CARRY.HUSTLER MOWER 250.00
1 1980 UTILITY REEFER TRAILER 42° 3,000.00
1 TRANSMIZSION 15 SPEED SALV. WRECKED 77 H : 1,000.00
1 REAR-ENDS PLUS HOUSING SALV. WRECKED 77 IH 2,000.00
&~ TRANSMISSION 10 SD. SALY: FROM 4984 WHITE TRUCK . 100000
£~ REAR-END SALV. FROM 1984 WHITE TRUCK 2,000.00
4~ 26' TANDEM AXLE FLAT BED DELIVERY TRAILER 455817 2,600.60
1 1984 VOLVO WHITE 3 AXLE TRACTOR #G3IEU0E5288 16,500.00
& 1986 VOLVO WHITE 3 AXLE TRACTOR CONVENTIONAL 18,000.00
. ‘:/ 5TH WHEEL LIFTING HOIST CALLAHAN §,500.00
1977 MACK 3 AXLE TRACTOR SWL786LST34274 4,000.00

TOTALVEHICLES . $211,50500 PN

4 ‘ >
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gugaqggeum
./ AIR COMPRESEOR : 1,000.00
4~ JENNY STEAM CLEANER, PRESSURE WASHER - 4,200.00 :
4~ MBTAL CUTTING BANDSAW £600.00
@~ OXY ACETYLENE WELDER & TANK 300.00
NEW LINCOLN AC-DC 250 W/ CARRER 4,000,00
4~ H.0. 12" ORILL . * 400.00
#~ MILWAUKEE SAWZALL 125,00 .
4 DRILL PRESS, 15 FLOOR MODEL £00.00
4&” FLOOR GRINDER ' 100.00
&~ SHOP PRESS . 200,00
_ &~ PARTE WASHER , . .. ) .. 2000 CL e
4~ SHOP VAGUUM . .- RS : 15000. - :
3~ HAND GRINDER “ 85.00
| GASFURNACE . 250.00
4~ \WELDING TABLE & VISE 200.00
A~ METAL RACK 100,00
4~ LINCCUN INDUSTRIAL WIRE FEED WELDER COMPLETE 2,500.00
4~ FLOORK JACK STOW 200.00 §
2+~ AR IMPACT. 1¥ 200.00 ‘
2 4" GRINDER 5000 ¢
;o FRECUENCY STARLIZER. . : ‘ 300.00
TRANSHISSION JACK 320.00 . i
~~ 6002 TORQUE WRENCH £00.00 1
~+~ HYDRAULIC HOSE PRESS . 400.00 f
~4— ENGINE STAND 1£0,00
-+~ CATERPILLAR ENGINE ADJUSTING TQOLS 600.00
4~ PORTA3LE WELDER 920.00
~t— 2TON FLOORJACK 100.00 ’
4 PALLETJACK 250,00
-+ WASTE OlL. BURNER 750.00 ,
2~ 250 GALLON WASTE OL TANKS -_ . 400,00 !
1 SILVER EAGLE PRESSURE WASHER . 2.000.00
+ ARARC 200.00 ;
7~ TOOL 30X AND TOOLS 1,500.00
-~ BULK OIL TANKS . 600,00
. = ARRGR2ASER 100.00
4= BULK OIL HAND PUMPS . : ) 150.00
MISC. SHOP MAMNUALS * 400.63
+— DRILLPRESSVISE . . 100.00
1+ AIR CONDIIONER o £00.00
4 SHOP FLOOR HEAVY DUTY GRINDER - 300.00
3~ BOTILE JACKS ) 250,00 -
CHOP SAW i : 200.00 1
0 JACK STANDS 30000 '
A~ EXHALSTFAM . £00.00 gk— i
. (a9 .
TOTAL SHOP EQUIPMENT ) $21,3%0.00
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IRRIGATION EQUIPMENT

TCM-BURNETT-HOME FARM-ALE. .:THSEN: WHEELLINES )

WHEELLINE COMPLETE TELESCOPE

1260° WHEELLINE COMPLETE TELESCOPE

104¢' '§" WHEELLINE COMPLETE TELESCOPE

1080° . & WHEELLINE COMPLETE TELESCOPE

108¢' ! WHEELLINE COMPLETE TELESCOPE

124¢ ' WHEELLINE COMPLETE TELESCOPE

920° ' WHEELLINE COMPLETE TELESCOPE -

1220 ' WHEELLINE COMPLETE TELESCOPIC

j08¢’ WHEELLINE COMPLETE TELESCOPIC

70 ' WHEELLINE COMPLETE HOSE CONNECTOR. .
' 760°

WHEELLINE COMPLETE HOSE CONNECTOR
HOME FARM: HANDLINES

de
LT}

X40' H & L CENTER RISER

X20'H & L END RISER

» RL END PLUG

* RL END PLUGS

» H&L END PLUGS

* H&L END PLUGS

X3 UNIVERSAL VALVE OPENER

X3 RAIN FOR RENT VALVE OPENERS
X5X3 UNIVERSAL VALVE OPENERS
X3X5 UNIVERSAL VALVE OPENERS
* FLUSHING END PLUGS (WHEELLINES)

— G

Qe 1o OV A W ds &

TCM-BURNETT-HOME FA.RM-STIRL!N -ALBRETHSEN: MAINLINE

350 - AXSOMAINLINERL W/V
960" X40 MAINLINE RL W/V
560" X40 MAINLINE RL W/OV
330 X0 MAINLINE W/V .
150 X30 MAINLINE  W/OV
op X30 ANGLED MAINLINE
15 X15 MAINLINE RL

107, ° X10 MAINLINERL

180¢" =E)so MAINLINE RL

300° FXS0MANLINEH& L

500 550 MAINLINE RL

280 . BX20 MADNLINERL

150 JH50 MAINLINERL- - .
250° $X50 MAINEINE HeL

10' X10 MANLINE &L,

5 X5 MAINLINE KL

6

$ 3,600.00
3,600.00
3,600,00
3,200.00
3,200.00
3,600.00
2,700.00
3,500.00
3,200.00
. 2,000.00

210000 -

$34,300.00

6,149.00
85.00
27.00
40.00
24.00
38.00

520.00
150.00
60.00
30.00

2000
$7,213.00

998.00
2,736.00
1,596.00

798,00
428,00
256,00
43.00
29.00
4,230.00
705.00
1,175.00
" 658.00
172.00
283.00
1200
6.00

-

[\
T
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TCM-BURNETT-HOME FARM-STIRLING-ALBRETHSEN: MAINLINE(CONT) '
" 660

X30 MAINLINE W/OV 825.00
300 §X10 MAINLINE RINGLOCK W/V 1,300.00
1000 "'8* PVC BURIED ON MCKAY H-2 3.000,00
: ‘ - . $ 19,755.00
SIPHON TUBE INVENTORY
100 /4* SIPHON TUBE 100.00
400 * SIPHON TUBE 400.00
83 1/4* SIPHON TUBE 83.00
3 1/2* SIPHON TUBE - 3.00
LT * SIPHON TUBE . 700 .
5. * SIPHON.JUBE 500 - .-
6 ONCRETE DITCH TINS 3009
: _ $628.00
GATED PIPE INVENTORY  Cpld
270 10x50 - 30 SPACING @ 2.50 675.00
810 8x30 - 50" SPACING - PLASTIC @ 1.50 1,215.00
300 6x30 - 30" SPACING @ 1.65 495.00
390 830 - 30" SPACING - ALUM. @ 2.05 799.00
! 10" - 50 DEGREE ELBOW 40.00
| 8 ENDPLUG - 17.00
2 6" END PLUG 16.00
3 8" 90 DEGREE ELBOWS 90.00
1 6" 90 DEGREE ELBOW. 20.00
1 8" TEE 4500
$3,412.00
FARM PUMPS
0HP - {sumvmmus PUMP-PANEL-TIMER-HOOK-UP  3,000.00
15HP CENTRIFUGAL PUMP-PANEL-TIMER-HOOK-UP  1,000.00
30 HP SUBMERSIBLE PUMP-PANEL-TIMER-HOOR-UP  3,500.00
30 HP CENTRIFUGAL PUMP-PANEL-TIMER-HOOK-UP  2,000.00
25 HP MOTOR SHAFT-TURBINE PUMP MOTOR & SHAFT  1,000.00
15HP CORNELL CENTRIFUGAL PUMP-PANEL-SUCTION  680.00
. 25HP SUBMERSIBLE PUMP-PANEL-TIMER 3,500.00
25 HP SUBMERSIBLE PUMP-PANEL-TIMER, 3,500.00
25 HP .SUBMERSIBLE PUMP-PANEL-PLACED BY
BOISE RANCH GOLF 4,500.00-
1 3 PHASE RECTIFIER 25-60 HP . 3,000.00
1 ‘HONDA INJECTIONPUMP 5.5 HP 750.00
1 BUBBLE SCREEN . 750.00
$27,180.00

&

CHO00307
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F IS

S HOME FARM: MISC. PARTS

. 14" RL

{* RL 45 DEGREE ELBOW

» &1, 90 DEGREE ELBOW
: l6* H&L 45 DEGREE ELBOW
! |s» H&L 90 DEGREE ELBOW

§x6 RL X RL ADAPTERS
6x5 RL X B&L ADAPTERS

B*YTEESS

6x8 RY. X RL. ADAPTEK .
6" CHECK VALVE

8x8 RL X RL ADAPTERS
6" HALF WHEELS

3* BUTTERFLY VALVE
2" GATE VALVES

3* GATE VALVE

4* GATE VALVE

10’ 3" FLEX HOSE

e

HOME FARM: SOLID SET EQUIP'VEDIT

872’
400

320
10
[ &
13
25

% X 40 END RISER WARRENTOX -

x40 H&L END RISER
%40 DL END RISER,
%20 DL END RISER

" DL, END PLUGS

' H&L END PLUGS

x3 UNIVERSAL VALVE OPENERS

HOME FARM: MATNLINE (ALL FIELDS)

650
50
60

15

460

480

560
1440

360

" Bx50 RL MAINLINE WiV
x50 RL MATNLINE W/OV
. §x30 RL MAINLINE W/OV
: $x15 RL MADNLINE W/OV
. $x50 RL MAINLINE W/V
40 RL MAINLINE WY
x40 RL MAINLINE WIOV
%30 BZL CARRIER LINE
x30 RL MAINLINE W/OV

4* H&L 90 DEGREE ELBOWS

6" CAST IRON GATE V \LVE

iCI.EMONS SAND SEPARATOR

45.00
128.00
28.00
28.00
*20.00
54.00

50.00 -~

40.00
25.00
28,00
23,00
104.00
78.00
90.00

. 7000
*T 4500
25.00
65.00
20.00
360.00
100,00

2000 -

15.00
20.00
80.00

1.500,90
$3,006.00

34,008.00
16,000.00
12,000.00
234.00
93.00
97.00

—30000 .
$62,387.00

'1,853.00
-143.00
171.60
43.00
940.00
1,128.00
1,316.00
3,334.00
916.00 -

CHO00308
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CALDWELL FARM: MISC PARTS

- T4, HOME FARM: MAINLINE (ALL FIELDS) (CONT)

x40 H&L CENTER RISERS @ 43.00

100
20
. &b .
CALDWELL FARM (ALLFIELDS)
lm‘ L} -
65 x40 H&L END RISERS
90 x40 DL END RISERS
8 3x20 H&L END RISERS
T - .mom.memsm
| END PLUG
3 RL END PLUGS
20 J* H&L END PLUGS
3 » DL END PLUGS
15 x3 UNIVERSAL VALVE OPENERS
@ °

x4 UNIVERSAL VALVE OPENERS

',950.00
N 39.00
" 52,00
13.00
235.00 .
—.41.00
$12,230.00

6,880,00 -

3,250.00

3,375.00
227.00

L. o20800 .
© ~-$13,760.00- -

10.00
24.00

150.00
2

$206.00

412.00

—60.00
$472.00

40.00
40.00
30.00
45.00
160.00
240.00
60.00
60.00
20.00
55.00
25.00
28.00
36.00
60.00
20.00

20,00 . . : -

 $1,009.00
s

s

$185,558.00
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T .. - :
YORK STEEL BUILDING, INSULATED, PAINTED W/OFFICE -
AREA, RESTROOM. LIGHTED AND WIRED FOR 3 PHASE, .

2000 3. FT.
SHOP OVERHEAD DOCR
// MIRASLE SPA LUMBER & STEEL BUILDING, INSULATED,
PAINTED WiTH OFFICE AREA, LIGHTED & WIRED FOR
3 PHASE. 2U0SQLFT. ,
ROOMS FINISHED & WIRED 2 $4000.00 ¢2.

13
- .

S+ 7T TOTALBUILDINGS © S -
L v .. e

1

" 25,000.00
3,800.00

30,600.00
20,0000,

§79,400.00

-
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SCHEDULE "C"

Community Propaexty
ASSETS
76.Horizon Drive 209,000.00
Boisge, Idgho
LIABILITIES
' Loan secured by Deed of Trust . 167,000.00 '

on 76 Horizon Drive
Boise, Idaho

PRE-NUPTIAL AGREEMENT - 14

,————M

ur
G

CHO0311
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ASSETS
Home at 733 North 14th $150,000.00
1991 Ford Explorer . : 15,000.00
Dining - Oak Dining buffet and tables 5,000.00
Dining (6) chairs . 1,000.00
Lenox china sat/8 . .- ‘. ' 5,000.00
- Crystal & Sterling silver ' '5,000.00
Stereo and TV 1,500.00
Bedroom sSet . ] 1,000.00
Antique furniture 5,000.00
All items in home at 733 N. 14th (balow) 10,000.00

3 bedraom sets, microwave, washer,

dryer, freezer, refrigerator .
Mink coat ) 5,000.00
Round brilliant cut diamond necklace 5,000.00
Pearl necklace 1,000.00
L Diamond ring T 5,000.00
: . Wedding ring/band”set 7,000.00
: Misc. garage items 1,000.00
IRA-~Drman Witr r 30,000.00

etups 2,500.00
_0-00 = Harmon Travel 2,000.00

150-000-00
15-000-00
5:000-00 -
5:000-00
5:000-00

: 1:000-00
‘ 1.000-00

rtgage 90,000.00
loan 6,000.00

1:500-00
5+000-00
10,000-00
5:000-00
5,000-00
5:000-00
1:000-00
15000-00

. 7:000-00
1 32+500+00
2,000-00

, 90,000-00

I+t + + + 4+ 4+ + ¢+ 4 ¢ %+ +++ 4+ + +
N

@-
REEMENT -~ 13 .

6:000-00
161:000-00

*
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J. DAVID NAVAnnw, Clark
8yL AMES
DEPUTY

Stanley W. Welsh (ISB No. 1964)
Thomas G, Walker (IS8 No. 1856)
Cosho Humphrey, LLP

800 Park Btvd., Sulte 790

P. 0. Box 9518

Bolse, Idaho 83707-9518

Direct Phone: (208) 639-5607

Cell phone: {208) 869-1508

Direct Facsimile: (208) 639-5609

E-mail: swelsh@coshojaw.coms twalker@cosholaw,.com

Attorneys for Plaintiff Patricis McKay

IN THE DISTRICT COURT OF THE Founi*n JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

MAGISTRATE DivISION
kkihk*k
PATRICIA McKAY, Case No. CV DR 0615200

Plaintiff, PATRICIA’S AFFIDAVIT DATED
OCTOBER 8, 2007 IN SUPPORT OF HER
v. MOTION FOR PARTIAL SUMMARY
JUDGMENT REGARDING

DARWIN McKAY, - ABANDONMENT AND/OR MUTUAL
RESCISSION OF THE PRE-NUPTIAL
Defendant. AGREEMENT

STATE OF IDAHO )
) ss.
COUNTY OF ADA )

Patricia E. McKay, Being first duly swom upon oath, deposes and says:

1. I am the Plaintiff in the above-entitled matter and make this Affidavit based upon

my own personal knowledge.

PATRICIA'S AFFIDAVIT IN SUPPORT OF
(.\ P Y - Mq’"eﬂf R PARTIAL SUMMARY JUDGMENT
A 43 doc
N\

"7
» .

v 9l S

CHO01048

000202



2. From and after October 1997 I was the custodian of records of the regularly
conducted activity of our businesses and real estate investments, including The Turf Company, a
proprietorship, The Turf Company, LLC, The Turf Corporation, Turfco Transportation, Inc.,
P;easme Turf, LLC, and Tucf Corporation of Nevada, Inc. The business records referred to in
this affidavit and attached hereto were made at or near the time by, or from information
transmitted by, a person with knowledge, and were kept in the course of regularly conducted
business and investment activitics, and it was the regular practice of our business and investment
activities to make such memoranda, reports, records, or data compilations. In addition, [ have
prepared summaries and compilations of certain of these business and investment records and
these summaries and compilations are referred to in this affidavit and attached as exhibits. [
certify that the business and investment records and the summaries and compilations are true and
correct to the best of my knowledge and belief. .

THE MARRIAGE PRE-NUPTIAL AGREEMENT

3. Darwin and I met through mutual friends in February of 1995 and became

engaged in May of 1996.
4, Darwin asked me to sign a prenuptial agreement a few weeks prior to the planned
wedding.'

! See also Transcript of the Deposition of L. Darwin McKay dated September 27, 2007 (“Darwin's September 27,
2007 depo.") at 127:16-21.

PATRICIA'S AFFIDAVIT IN SUPPORT OF

MOTION FOR PARTIAL SUMMARY JUDGMENT

Page2
215274_3.doe
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5. Darwin’s attomey, Forrest Goodrum (“Mr. Goodrum™), prepared a draft Pre-

Nuptial Agreement.?
6. I was presented with a draft of the Pre-Nuptial Agreement on July 1, 1996, one
day before we were scheduled to leave for the Bahamas to be married.’

7. [ was not provided with a draft of the proposed Pre-Nuptial Agreement prior to
July 1, 1996.

8.  Darwinand I met with Mr. Goodrum on July 1, 1996.

9. I asked attorney, James Bevis, to review the draft Pre-Nuptial Agreement.

10. Darwin and [ signed the Pre-Nuptial Agreement on July 1, 1996 (“Pre-Nuptial
Agreement™).®

11, Schedule A attached to the.Prc-Nuptial Agreement purports to describe Darwin’s
separate property and debts;’ however, as noted in paragraphs 213-218 below, all of Darwin's
property and debts were not correctly listed.?

12.  Schedule B attached to the Pre-Nuptial Agreement describes all of my separate
property and debts as of July 1, 1996.”

1 See also Darwin's September 27, 2007 depo. at 128:7-9..
: See also Darwin's September 27, 2007 depo. at 127:7-23,
i,
3 See also Darwin's September 27, 2007 depo. at 127:24-25; 128: 1-6.
¢ Pre-Nuptial Agreement Deposition Exhibit 33 (Bates Nos. PL00003-PL00023) attached hereto,

7 Darwin's September 27, 2007 depo. at 132-139 and Deposition Exhibit 33, Schedule A (Bates Nos. PLO00IO-
PLGC021).

® See paragraphs 25-28 below; Darwin’s September 27, 2007 depo. At 132-139.
* Deposition Exhibit 33, Schedule B (Bates No. PL00022).

PATRICIA'S AFFIDAVIT IN SUPPORT OF

MOTION FOR PARTIAL SUMMARY JUDGMENT Page 3
275274 3 doc
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13.  Schedule C attached to the Pre-Nuptial Agreement describes the property and
debts that we agreed would be community property from and after July 1, 1996.'° This property
consisted of a personal residence located at 76 Horizon Drive, Boise, Idaho that we agreed to
purchase on May 13, 1996, nearly two months before our marriage on July 6, 1996." Darwin
and [ closed on the purchase of this home on June 19, 1996. [ contributed $27,383.66 to the
down payment. However, as noted in paragraphs 132-134 below, we stripped out our
contributed equity through several refinancing loans and invested those funds in our
businesses.'

14. 1 was not provided with any documentation supporting the “values” of the
property owned and the debts owed by Darwin as of July 1, 1996.

15.  Iconducted an analysis of relevant records and prepared a schedule of our assets
and liabilities as of July 6, 1996, the date of marriage, from the schedules attached to the Pre-
Nuptial Agreement. This analysis reports that | had a net worth of $161,000 and Darwin had a

net worth of $199,847." However, as noted in paragraphs 213 below, Darwin overstated the

19 Deposition Exhibit 33, Schedule C (Bates No. PL00023).
¥ Deposition Exhibit 33, Schedule C (Bates No. PL00023).
1 References to the “Business”, “business™, “Businesses”, “businesses”, “The Turf Company”, the “Company™,
include all related entities, e.g. The Turf Company, a proprietorship, The Turf Company, LLC, The Twf

Corporation, Turfco Transpartation, Inc., Pleasure Turf, LLC, and Turflands, LLC. See Organization Chart atached
as Deposition Exhibit 77.

Y Exhibit A attached hereto.

PATRICIA’S AFFIDAVIT IN SUPPORT OF

MOTION FOR PARTIAL SUMMARY JUDGMENT Page 4
275273 _3.doc
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number of acres in the Home Farm at 40 acres, which should have been 35.31 acres because 4.69
acres were awarded to Donna McKay in a 1994 divorce.”* This reduced his asset values by
$28,140. Also, Darwin understated the value of his liabilities by $9,762.17 for pre-marital credit
card debt and $14,524.92 for his son’s college loans, further reducing his net worth." In
addition, Darwin failed to report a $45,000 liability associated with a vehicle commonly referred
to as the Smithmobile.'® Thus, Darwin’s net worth as of July 6, 1996, was only $107,419.91."7

16. Mr. Goodrum advised us that we each needed to maintain scparate personal
checking accounts.!®

17. Mr. Goodrum also explained that Darwin and I should establish a joint checking
account into which we would each deposit funds to pay our personal community expenses.

18.  Our joint checking account was established at U.S. Bank on June 26, 1996.

19.  Mr. Goodrum also advised us that we should not commingle our separate assets
and funds unless we wanted to transmute our assets and funds into community property.'?

20.  AsofJuly I, 1996, I already had a personal checking account established at First
Security Bank under the name of Patricia E. Christensen, with a balance of $4,344.63.2°

21.  AsofJuly 1, 1996, Darwin did not have a personal checking account.

" See Stipulated Judgment and Decree of Divorce entered on December 27, 1994 in the case of Darwin McKay vs.
Donna McKay, Ada County Case No CV.94-00261(Bates Nos. PL00026 ~ PL00037) attached to Patricia’s Rule
44(d) Request for Judicial Notice of the record of other proceedings in an Idaho Court; Darwin's September 27,
2007 depo. at 132-139 and Deposition Exhibit No. 36 (Bates Nos. PL 00026- PL00037).

¥ See paragraphs 24-26 below and footnote references therein.

1$ See also Darwin®s September 27, 2007 depo. at 132-139,

'7 See Exhibit A (Bates No. 431-432) attached hereto,

% See also Darwin’s September 27, 2007 depo. at 154:11-16.

' See also Darwin's September 27, 2007 depo. at 156:1-5.

* Exhibit B (Bates No. PL00038).

PATRICIA'S AFFIDAVIT IN SUPPORT OF

MOTION FOR PARTIAL SUMMARY JUDGMENT Page S
275274 _3.doc
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22.  Prior to July 1, 1996, and thercafter until sometime during 2006, Darwin used
various checking accounts belonging to The Turf Company at Key Bank, Zions Bank, Wells
Fargo Bank, and Sterling Bank to pay his personal expenses and the expenses of the community.
I could not access any of The Turf Company's computerized accounting records for the period
Jﬁly 1996 through December 1997 because The Turf Company was then using a now obsolete
version of an accounting program known as “One-Write”. Since January 1998, The Turf
Company’s accounting has been kept on QuickBooks. Consequently, exhibits of records that
are available date back to 1998,

23.  Darwin did not set up a separate personal checking account until on or about
September |, 2004, when he received an installment inheritance distribution from the estate of
his father, D. J. McKay.?

24,  Despite having opened a separate personal checking account at First Bank of the
Northwest, Darwin continued to pay personal and community expenses with draws from The
Turf Corporation. ' ’

25. During December 1996, I discovered that not all of Darwin's premarital debts
were disclosed on Schedule A2 In particular, Darwin had failed to disclose that he owed

$9,762.17 on three credit cards he was required to pay pursuant to the Stipulated Judgment and

! Exhibit C hereto containing an accounting of receipts and disbursements of Darwin's inheritance.
2 See facts below regarding Patricia’s contributions of labor to the businesses commencing at paragraph 51,
3 See also Darwin's September 27, 2007 depo. at 132-139,

PATRICIA’S AFFIDAVIT IN SUPPORT OF

MOTION FOR PARTIAL SUMMARY JUDGMENT Page 6
275274_3.doc
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Decree of Divorce entered on December 27, 1994 in the case of Darwin McKay vs. Donna
McKay, Case No CV-94-00261 .2
| 26.  In addition, Darwin failed to disclose that he had incurred liability for three loans

in the combined amount of $14,524.92 attributable to his son’s college education, which he
asked me to pay.”

27. Darwin also failed to disclose a debt on the so-called Smithmobile in the
approximate amount of $40,000.

28. As notcci in my reconciliation of the assets and liabilities that we each had as of
the date of marriage, my net worth was $161,000 and Darwin's was only $107,419.91.%% So, I
actually brought more net asset value to the marriage than Darwin.

THE BUSINESSES

29.  Prior to the marriage and through December 31, 1999, the turf business was
operated as a proprietorship known as The Turf Company. From and after the early fall of 1996,
this proprietorship was owned and operated by Darwin and me.?’

30. OnMay 12, 1999, a Certificate of Assumed Business Name was filed for The

 See also, paragraph 4(a) of the Stipulated Judgment and Decree of Divorce entered on December 27, 1994 in the
case of Darwin McKay vs. Donna McKay, Ada County Case No CV-94-00261(Bates Nos. PL00026 — PL00037)
attached to Patricia’s Rule 44(d) Request for Judicial Notice of the record of ather proceedings in an Idaho Court.

™ See also, paragraph 4(b) (Bates No. PL00029) of 