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IN THE SUPREME COURT OF THE STATE OF IDAHO
L T T e L T

THE CITY OF CHALLIS, an Idaho municipal

corporation,
SUPREME COURT NO. 41956

Petitioner/Respondent,
Custer County No. CV-2013-120

VS.

CONSENT OF THE GOVERNED CAUCUS,
an Idaho unincorporated nonprofit association; and

)
)
)
)
)
)
)
)
CLARENCE LEUZINGER, an individual, )
)
)
)

Respondents/Appellants.

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the Seventh Judicial District of the State of Idaho, in
and for the County of Custer;
Before the Honorable Alan C. Stephens, District Judge.

APPEARANCES:

Attorney for Appellant: DAVID P. CLAIBORNE, ESQ., 1101 W. RIVER ST, STE. 110,
PO BOX 7985, BOISE, ID 83707

Attorney for Respondent: PAUL J. FITZER, ESQ., 950 WEST BANNOCK STREET,
SUITE 520, BOISE, ID 83702



User: LAILA

Date: 4/29/2014 ~Judicial District Court - Custer County
Time: 08:48 AM ROA Report
Page 1 of 3 Case: CV-2013-0000120 Current Judge: Alan C Stephens

City Of Challis vs. Consent of the Governed Caucus,, etal.

City Of Challis vs. Consent of the Governed Caucus,, Clarence Leuzinger

Date Code User Judge
8/29/2013 NCOC DENAY New Case Filed - Other Claims Joel E Tingey
PETN LAILA Petition for Judicial Confirmation Joel E Tingey
LAILA Filing: L3 - Appeal or petition for judicial review or Joel E Tingey

cross appeal or cross-petition from commission,
board, or body to district court Paid by: Bonney,
Stephanie J Esq (attorney for City Of Challis)
Receipt number: 0001210 Dated: 9/4/2013
Amount: $.00 (Cash) For: City Of Challis (subject)

APER LAILA Plaintiff. City Of Challis Appearance Stephanie d Joel E Tingey
Bonney Esq
9/9/2013 NOHR DENAY Notice Of Hearing Joel E Tingey
HRSC DENAY Hearing Scheduled (Judicial Review 10/16/2013 Joel E Tingey
02:00 PM)
10/1/2013 NOAP LAILA Notice Of Appearance-Claiborne Joel E Tingey
ANSW LAILA Answer-Claiborne Joel E Tingey
MOTN LAILA Verified Motion to Vacate and Reset Hearing; Joel E Tingey
Motion for Expedited Telephonic Hearing
NOSV LAILA Notice Of Service-Respondents' First Set of Joel E Tingey
Discovery Requests
LAILA Filing: 11 - Initial Appearance by persons other  Joel E Tingey

than the plaintiff or petitioner Paid by: Jim R
Bennetts Receipt number: 0001327 Dated:
10/1/2013 Amount: $66.00 (Check) For. Consent
of the Governed Caucus, (other party) and
Leuzinger, Clarence (other party)

APER LAILA Defendant: Consent of the Governed Caucus, Joel E Tingey
Appearance David P Claiborne Esq
APER LAILA Defendant: Leuzinger, Clarence Appearance Joel E Tingey
David P Claiborne Esq
0/2/2013 MEMO LAILA Memorandum in Support of Judicial Confirmation Joel E Tingey
AFFD LAILA Affidavit of Kellie Wahlstrom Joel E Tingey
AFFD LAILA Affidavit of Paul J Fitzer Joel E Tingey
AFFD LAILA Affidavit of Donald Acheson Joel E Tingey
0/9/2013 OBJE LAILA Objection to Respondents' Motion to Vacate and Joel E Tingey
Reset Hearing
0/10/2013 AFFD LAILA Affidavit of David P Claiborne Joel E Tingey
0/11/2013 STIP LAILA Stipulation to Vacate and Reset Hearing on Joel E Tingey
Judicial Review
HRVC LAILA Hearing result for Judicial Review scheduled on Joel E Tingey
10/16/2013 02:00 PM: Hearing Vacated
ORDR LAILA Order Vacating Hearing Joel E Tingey
0/16/2013 HRSC LAILA Hearing Scheduled (Status 11/20/2013 02:00  Joel E Tingey

PM)



Date: 4/29/2014
Time: 08:48 AM

Page 2 of 3

dicial District Court - Custer County User: LAILA

ROA Report

Case: CV-2013-0000120 Current Judge: Alan C Stephens
City Of Challis vs. Consent of the Governed Caucus,, etal.

City Of Challis vs. Consent of the Governed Caucus,, Clarence Leuzinger

Date Code User Judge
10/18/2013 HRVC LAILA Hearing result for Status scheduled on Joel E Tingey
11/20/2013 02:00 PM: Hearing Vacated
HRSC LAILA Hearing Scheduled (Judicial Confirmation Joel E Tingey
11/20/2013 02:00 PM)
NOTC LAILA Notice-Judicial Confirmation Joel E Tingey
10/31/2013 NOSV LAILA Notice Of Service Of Discovery Responses Joel E Tingey
11/7/2013 CHJG LAILA Change Assigned Judge (batch process)
11/14/2013 AFFD LAILA Second Affidavit of David P Claiborne Alan C Stephens
11/15/2013 STIP LAILA Second Stipulation to Reset Hearing on Judicial Alan C Stephens
Confirmation
CONT LAILA Continued (Judicial Confirmation 01/15/2014 Alan C Stephens
02:00 PM)
11/16/2013 HRSC LAILA Hearing Scheduled (Status 11/20/2013 02:00  Alan C Stephens
PM)
11/20/2013 HRHD LAILA Hearing result for Status scheduled on Alan C Stephens
11/20/2013 02:00 PM: Hearing Held
11/21/2013 NOSV LAILA Notice Of Service Of Discovery Responses-Fitzer Alan C Stephens
11/22/2013 CONT LAILA Continued (Judicial Confirmation 01/17/2014 Alan C Stephens
09:00 AM)
11/26/2013 ORDR LAILA Order Continuing Hearing on Judicial Alan C Stephens
Confirmation
ORDR LAILA Order Continuing Hearing on Judicial Alan C Stephens
Confirmation
MINE LAILA Minute Entry Alan C Stephens
1/17/2014 HRHD LAILA Hearing result for Judicial Confirmation scheduled Alan C Stephens
on 01/17/2014 09:00 AM: Hearing Held
12812014 TRAN TAMMY Transcript Filed for Hearing on January 17 2014  Alan C Stephens
13172014 MISC LAILA Closing Argument and Proposed Findings of Fact, Alan C Stephens
Conclusions of Law-Petitioner
MISC LAILA Respondents' Final Argument Alan C Stephens
MISC LAILA Respondents’ Proposed Findings of Fact and Alan C Stephens
Conclusions of Law
14/2014 MINE TAMMY Minute Entry Alan C Stephens
15/2014 ORDR TAMMY Decision and Order Alan C Stephens
CDIS TAMMY Civil Disposition entered for; Consent of the Alan C Stephens
Governed Caucus,, Defendant; Leuzinger,
Clarence, Defendant; City Of Challis, Plaintiff.
Filing date: 2/5/2014
STAT TAMMY STATUS CHANGED: Closed Alan C Stephens
110/2014 NOTA LAILA NOTICE OF APPEAL Alan C Stephens
APSC LAILA Appealed To The Supreme Court Alan C Stephens
STAT LAILA STATUS CHANGED: Inactive Alan C Stephens

[



Date: 4/29/2014
Time: 08:48 AM

Page 3 of 3

Judicial District Court - Custer County

ROA Report

Case: CV-2013-0000120 Current Judge: Alan C Stephens
City Of Challis vs. Consent of the Governed Caucus,, etal.

City Of Challis vs. Consent of the Governed Caucus,, Clarence Leuzinger

User: LAILA

Date Code User Judge
3/10/2014 LAILA Filing: L4 - Appeal, Civil appeal or cross-appeal to Alan C Stephens
Supreme Court Paid by: Claiborne, David P Esq
(attorney for Consent of the Governed Caucus,)
Receipt number: 0000294 Dated: 3/11/2014
Amount: $109.00 (Check) For: Consent of the
Governed Caucus, (defendant)
3/12/2014 BONT TAMMY Bond Posted for Transcript (Receipt 300 Dated  Alan C Stephens
3/12/2014 for 100.00)
CCOA TAMMY Clerk's Certificate Of Appeal Alan C Stephens
3/19/2014 JDMT TAMMY Judgment Alan C Stephens
3/20/2014 MOTN TAMMY Motion to Augment Record on Appeal Alan C Stephens
3/24/2014 NOTC TAMMY Notice Of Non-Opposition Re: Alan C Stephens
Petitioner-Respondendts on Appeal's Motion to
Augment Record on Appeal
ORDR TAMMY Order Conditionally Dismissing Appeal Alan C Stephens
3/25/2014 NOTA TAMMY AMENDED NOTICE OF APPEAL Alan C Stephens
RESP TAMMY Response To Order Conditionally Dismissing Alan C Stephens
Appeal
NOTC TAMMY Notice of Transcript Lodged Alan C Stephens
TRAN TAMMY Transcript Filed Alan C Stephens
4/2/2014 ORDR TAMMY Order to Augment Record on Appeal Alan C Stephens
4/24/2014 ORDR LAILA Order to Withdraw Conditional Dismissal and Alan C Stephens
Reinstate Appeal
$/29/2014 CLCS LAILA Clerk's Certificate Alan C Stephens
NOTC LAILA Notice of Lodging of Clerk's Record and Alan C Stephens
Reporter's Transcript
CERT LAILA Certificate Of Service Alan C Stephens
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STEPHANIE J. BONNEY ISB #6037

MOORE SMITH BUXTON & TURCKE, CHARTERED

950 W, Bannock Street, Suite 520
Boise, Idaho 83702

Telephone: (208) 331-1800
Facsimile; (208) 331-1202

e-mail: sjb@msbtlaw.com

This case has been
Attorneys for Petitionie assigned to:
Homeys dartetitioner Honorable Joel E. Tingey

District Judge

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Case No. CV’ - QO‘ '5" ‘Z.D '

In re: )
)
THE CITY OF CHALLIS, ) PETITION FOR JUDICIAL
an Idaho municipal } CONFIRMATION
corporation, )
) Fee Category: U
) Exempt Per LC. §67-2301
Petitioner. )
)

COMES NOW the Petitioner, City of Challis, Custer County, Idaho, an Idaho municipal
corporation (the "Petitioner"), by and through its undersigned attorneys, and petitions this Coutt,
pursuant to the Idaho Judicial Confirmation Law, Idaho Code Sections 7-1301 through 7-1312,
inclusive, for a judicial examination and determination of the authority of Petitioner to iésue its
promissory note, water revenue bond, or other evidence of such indebtedness, as an "ordinary and
necessary expense" of the Petitioner authorizgd by the general laws of the State, within the

meaning of Article 8, Section 3, Idaho Constitution. In support thereof, Petitioner represents as

follows:

PETITION FOR JUDICIAL CONFIRMATION - Page 1



L

This action is in the nature of a proceeding in rem, and. jurisdiction of all parties
interested will be obtained by publication and posting as provided in Sections 7-1305 and 7-
1306, Idaho Code.

IL

Petitioner is an incorporated city duly organized; existing, and operating pursuant to Title
50, Idaho Code, and as such is a "political subdivision" within the definition contained in Section
7-1303(6), Idaho Code. Petitioner is authorized to institute a judicial confirmation proceeding
pursuant to Section 7-1304, Idaho Code. Petitioner's governing body has adopted & resolution
authorizing the filing of this Petition for Judicial Confirmation at least fourteen (14) days
following a public hearing duly held and conducted pursuant to publication of notice containing
the date, time, and place of such hearing and a summary of the matter at least fifteen (15) days,
prior to the date set for the public hearing in a newspaper of general circulation within Petitioner,
in the form and content described in Section 7-1306(2), Idaho Code.

fII.

Peﬁ.tioner is authorized by law to own, operate, and maintain, and has for many years
owned, operated, and maintained, a public drinking water supply system (the "System"). The
System serves the entire City of Challis, Idaho.

v,

As owner and operator of the System, Petitioner is charged with the duty of maintaining

safe and reliable water services for the City and its residents, and to do so in a manner that does

not jeopardize Petitioner’s drinking water supply. In furtherance of that responsibility, the City

PETITION FOR JUDICIAL CONFIRMATION - Page 2



retained the services of Riedesel Engineering, a professional consulting civil engineering firm
duly authorized and licensed to practice in Idaho (the “Engineer”), to conduct a study of the
System for the purpose of determining the adequacy of the System for present and future needs.
The Engineer performed a study entitled “City of Challis Water Facility Plan Study” (the
“Study”).

The Study determined that the City's potable ‘water system does not meet the State of
Idaho requirements for Ground Water Source Redundancy and Redundant Fire Flow Capacity
(IDAPA 58.01.08.501). The Study also found that in violation of Idaho Rules for Public
Drinking Water Systems (IDAPA 58.01.08.552), several areas of the water distribution system
‘have incorrect pressure due to undersized piping, This creates risk of backflow contamination in
a public drinking water system and presents a public health concern. Additionally, the
undersized piping and dead end lines generates insufficient fire flow to fire hydrants in the City.

In order to achieve compliance with state law and obtain the required amount of clean
drinking water and fire flow, the Engineer recommended that the City immediately upgrade the:
most critical sections of the piping network and install new telemetry to enable the City to
monitor the system and provide for intrusion alarms.

Based upon the Engineer’s recommendation contained in the Study, the Mayor and
Council of Petitioner have determined that transmission lines must be improved and new
telemetry installed to meet the present and immediate needs of the City in order for the System to
remain functional and adequate to meet the existing requirements of the System and maintain

supplies for clean drinking water and fire flow protection.

PETITION FOR JUDICIAL CONFIRMATION - Page 3
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V.

Petitioner’s Mayor and Council have 1i&er;tiﬁed that additional infrastructure is essential
to existing public water supply needs of the City and its residents. Accordingly, the upgrade of
undersized waterlines and the installation of new telemetry (hereinafter “Project”) has been
planned.

The location of these improvements wiil be within the City. The improvements must be
constructed for the purpose of meeting state drinking water standards and current fire supply
requirements in order to protect and preserve the health and welfare of the Petitioner’s.

population.

VL

The total estimated cost of the Project, including legal services, interest on borrowed
funds during construction, contingencies, and related costs, has been estimated by the Engineer
as $8,078,877. Petitioner does not have funds available to it within its present budget or its
budget for the next fiscal year to pay for the Project and has determined that a portion- of such
cost, in an amount not to exceed $3,200,000, must be financed over a term of years from the
revenues of the System and other lawfully available funds of Petitioner.

VIL

Pursuant to Sections 39-7601 through ‘39~7605, Idaho Code, and rules and regulations
promulgated pursuant thereto, the State has established a Drinking Water Loan Program for the
purpose, among other purposes, of making loans to municipalities for the financing of water

system improvements to facilitate compliance with national and state water and fire flow

standards.

PETITION FOR JUDICIAL CONFIRMATION - Page 4
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VIIL

In order to finance the cost of the Project, Petitioner will make application to the State for
a loan from the Drinking Water Loan Program referred to above. In the altemétive, the City will
issue a promissory note, water revenue bond, or other evidence of indebtedness toa qpaliﬁed
third party.

IX.

The promissory note, or other evidence of indebtedness, if entered into' by Petitioner,
would be in a principal amount not to exceed $3,200,000, payable ovér a 30-year periqd‘ from
System revenues and other lawfully available funds of Petitioner, and woﬂd constitute an
indebtedness of Petitioner extending beyond the current year's revenues of Petitioner. No
approving vote of the electors of Peti.tioner has been sought or obtained.

< .

Article 8, Section 3, Idaho Constitution, provides that no county, city, or other political
subdivision shall incur any indebtedness or liability, in any manner or for any purpose, exceeding
in that ycar'thé income and revenue provided to-it for such year, without the assent of two-thirds
(or, in the case of certain revenue bonds, the assent of the majority) of the qualified electors
thereof voting at an election held for that purpose, but said Article 8, Section 3, contains the
following exéeption: "provided, that this section shall not be ‘construed to apply to the ordinaifyf’
and necessary expenses authorized by the general laws of the state...."

XL |
Petitioner, by and through its Mayor and Council, has determined that the proposed

indebtedness for the financing of the Project constitutes an ordinary and necessary expense of the

PETITION FOR JUDICIAL CONFIRMATION - Page 5
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Petitioner authorized by the general laws of the State, within the meaning of the above-quoted

proviso to Article 8, Section 3, Idaho Constitution, for which no approving vote of the electors is

required. This determination is based upon the following factors:

A

The proposed expenditure is necessary to protect the health, safety, and welfare of
the inhabitants of the Petitioner and to comply with state drinking water standards
and comply with fire flow standards.

The proposed expenditure is for the construction of necessary upgrades and
improvements to existing City services in order to provide and adequate water
supply and fire storage for the City’s existing domestic water system, as opposed.
to the purpose of undertaking a new endeavor, ‘

The proposed Project is authorized by the general laws of the State,

Petitioner has operated the existing System for many years and has determined
that the Project is indispensable to the efficient continued provision of water
services in a manner to provide adequate supplies to meet the City’s current
municipal and fire supply needs.

The cost of the Project is not grossly disproportionate to the Petitioner’s overall
budget.
XIL

Petitioner seeks a determination of the validity of the proposed indebtedness, including

the Petitioner's proposed pledge to repay the loan from System revenues, in view of:

A.

The legal issue, arising under Article 8, Section 3, Idaho Constitution, as to
whether or not the proposed promissory note or other obligation evidencing such
indebtedness constitutes an "ordinary and necessary 'expense;" of 'Petitioner,
authorized by the general laws of the State, for which an approving vote of the

electors is not required.

PETITION FOR JUDICIAL CONFIRMATION - Page 6
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X1,

Judicial examination and confirmation pursuant to this Petition would serve an important
public purpose by providing an early determination of the validity of the power of Petitioner to
issue its promissory note or other evidence thereof, and to pledge to repay said obligations from
the revenues of the Petitioner's System and other lawfully available funds of Petitioner, all as

provided by the Judicial Confirmation Act and in particular Section 7-1302, Idaho Code.

WHEREFORE, Petitioner prays' (1) for an order setting the date and time of a hearing
herein and directing the giving of notice hereof as provided by law, and (2) for a judicial
examination and determination of the validity o‘f the power and authority of Petitioner (a) to incur
indebtedness in the amount not to exceed $3,200,000 without the approval of the electors of
Petitioner at a special election as an "ordinary and neces_sary'vexpense" authorized by the .géneral
laws of the State, and to issue its evidence of such indebtedness to the State, (b) to issue a
promissory note or other evidence of such indebtedness, and (c) to pledge its System revenues
and other lawfully available funds of Petitioner to the payment of such indebtedness; and a
declaration that the evidence of indebtedness thereof, when issued pursuant to such aufhority,
will be valid and binding special obligations of Petitioner, payable in-accordance with its terms.

DATED this 27" day of August, 2013.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

Stephanie J. Bonney U
Attorney for Petitioner

PETITION FOR JUDICIAL CONFIRMATION - Page 7

14



VERIFICATION

STATE OF IDAHO )
7 ) ss.
County of Custer : )

MARK LUPHER, being first duly sworn, deposes and says: That he is the Mayor'of the
City of Challis, Idaho; that he has read the foregoing Petition, knows the contents thercof and

believes the same to be true and correct.

Mark Lupher

SUBSCRIBED AND SWORN TO before me thisX day of August, 2013.

LIE W, | Hohpo ‘
NomyAguﬁgmM j@f Wk I ene
Stte of Idaho - Ns{tary Pubhc for the State of Idaho

residing at (NALLIS Jdaho
My Commission expires _/0-/3-/77

MY COMMISSION EXPIRES

October 13, 2017
BONDED THRU NOTARY PUBLIC UNDERWRITERS

PETITION FOR JUDICIAL CONFIRMATION - Page 8
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DAVID P. CLAIBORNE

[Idaho State Bar No. 6579]

SAWTOOTH LAW OFFICES, PLLC
Golden Eagle Building

1101 W. River St., Ste. 110

P. O. Box 7985

Boise, Idaho 83707

Telephone: (208) 629-7447
Facsimile: (208) 629-7559

E-mail: david@sawtoothlaw.com

Attorneys for Respondents

30CT -1 PHIZ 2]

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Inre:

THE CITY OF CHALLIS, an Idaho
municipal corporation,

Petitioner;
Vvs.

CONSENT OF THE GOVERNED

CAUCUS, an Idaho unincorporated nonprofit }

association; and CLARENCE
LEUZINGER, an individual;

Respondents.

| Case No. CV-2013-120

ANSWER

COME NOW the Respondents, Consent of the Governed Caucus and Clarence Leuzinger,

by and through their attorneys of record, Sawtooth Law Offices, PLLC, and as a response and answer

to the Petition for Judicial Confirmation filed August 29, 2013 (herein “Petition’), hereby answer

and allege as follows:

ANSWER -1
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1
Consent of the Governed Caucus is an unincorporated nonprofit associated existing in the
State of Idaho with its principal office in Challis, Idaho. Its membership consists of persons that are
property owners in Challis, Idaho, taxpayers in Challis, Idaho, elector in Challis, [daho, and rate
payers of the City of Challis Public Drinking Water System.
2
Clarence Leuzinger is an individual and resident of the State of Idaho, residing in Challis,
Idaho. Mr. Leuzinger is chairman of the Consent of the Governed Caucus, and is himself a property
owner, taxpayer and elector in Challis, Idaho, and a rate payer of the City of Challis Public Drinking
Water System.
RULE 12 DEFENSES
3
" The Petition fails to state a claim upon which relief can be granted and therefore ought to be
dismissed pursuant to Rule 12(b)(6) of the IDAHO RULES OF CivIL PROCEDURE.
GENERAL DENIALS
4
~Consent of the Governed Caucus and Clarence Leuzinger (herein collectively “Respondents’)
deny each and every allegation and averment of the Petition not expressly admitted herein.
5

Respondents admit paragraphs I, I1, III, VII, and X of the Petition.

ANSWER -2

17



6
Respondents deny paragraphs IV, V, VI, VIII, [X, X1, X1I, and XIII of the Petition.
7
Respondents deny each and every allegation and averment of the Pefition not above-
addressed.

AFFIRMATIVE DEFENSES

| 8
The proposed bond, obligation or agreement for which Petitioner seeks judicial confirmation
is not permissible under the general laws of the State of Idaho.
9
The proposed bond, obligation or agreement for which Petitioner seeks judicial confirmation
is not an ordinary and necessary expense authorized by the general laws of the State of Idaho.
V 10
The proposed pufpose and use of the funds which Petitioner seeks to obtain by a proposed
bond, obligation or agreement is discretionary in nature, and not mandatory.
11
The Idaho Judicial Confirmation Law is not constitutional, on its face or as applied.
12
Respondents have not substantially complied with the Idaho Judicial Confirmation Law.
I

//
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13
Pursuant to Rule 11 of the IDAHO RULES OF CIVIL PROCEDURE, all possible affirmative
defenses may not have been alleged and set forth herein because sufficient facts are not available at
this time to form an adequate factual basis for the defenses, after Respondents have made reasonable
inquiry to obtain such facts. Therefore, Respondents reserve the right to raise additional affirmative
defenses as fact-gathering and discovery in this matter progresses.

COURT COSTS AND ATTORNEY FEES

14
Pursuant to IDAHO CODE §§ 7-1313,12-101, and/or Rule 54(d) of the IDAHO RULES OF CIVIL
PROCEDURE, Respondents are entitled to an award of litigation expenses and court costs incurred

relative to the defense of this action.
18

In order to defend against this action, Respondents have retained the attorney services of

Sawtooth Law Offices, PLLC.
16

Pursuant to IDAHO CODE §§ 7-1313, 12-120, 12-121, and/or 12-123 and/or Rule 54(¢) of the
IDAHO RULES OF CIVIL PROCEDURE, Respondents are entitled to an award of litigation expenses and
reasonable attorney fees incurred relative to the defense of this action.

WHEREFORE, Respondents PRAY that Petitioners take nothing in or by way of the
Petition, that the same be dismissed with prejudice, and that Respondents be awarded their court

costs, reasonable litigation expenses and reasonable attorney fees incurred herein.
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DATED this 1* day of October, 2013.

SAWTOOTH LAW OFFICES, PLLC

David P. Claibomne

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on the
following on this 1* day of October, 2013 by the following method:

STEPHANIE J. BONNEY

MOORE SMITH BUXTON & TURCKE
950 W. Bannock St., Ste. 520

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

E-Mail: sib@msbtlaw.com

Attorneys for Petitioner

HONORABLE JOEL E. TINGEY
DISTRICT JUDGE

Bonneville County Courthouse

605 N. Capital Ave.

Idaho Falls, ID 83402

Telephone: (208) 529-1350

Facsimile: (208) 524-7909

E-Mail: msouthwick@co.bonneville.id.us
Courtesy Copy - Judge 's Chambers

ANSWER -5

[__1 U.S. First Class Mail, Postage Prepaid
[__1 U.S. Certified Mail, Postage Prepaid
[ ] Federal Express

[_] Hand Delivery

[X] Facsimile

[__] Electronic Mail or CM/ECF

[__] U.S. First Class Mail, Postage Prepaid
[__] U.S. Certified Mail, Postage Prepaid
[__] Federal Express

[__1 Hand Delivery

[>¢] Facsimile

[__] Electronic Mail or CM/ECF

avid P. Claiborne
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DAVID P. CLAIBORNE
[Idaho State Bar No. 6579]

SAWTOOTH LAW OFFICES, PLLC
Golden Eagle Building

1101 W. River St., Ste. 110

P. O. Box 7985

Boise, Idaho 83707

Telephone: (208) 629-7447
Facsimile: (208) 629-7559

E-mail: david@sawtoothlaw.com

Attorneys for Respondents

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Inre:

THE CITY OF CHALLIS, an Idaho
municipal corporation,

Petitioner;

VS.

CONSENT OF THE GOVERNED
CAUCUS, an Idaho unincorporated nonprofit
association; and CLARENCE
LEUZINGER, an individual;

Respondents.

Case No. CV-2013-120

| VERIFIED MOTION TO VACATE AND
| RESET HEARING, MOTION FOR
EXPEDITED TELEPHONIC HEARING

COME NOW the Respondents, Consent of the Governed Caucus and Clarence Leuzinger,

by and through their attorneys of record, Sawtooth Law Offices, PLLC, and, PURSUANT TO the

Idaho Judicial Confirmation Law and Rules 6, 7 and 16 of the IDAHO RULES OF CIVIL PROCEDURE,

VERIFIED MOTION TO VACATE AND RESET HEARING, MOTION FOR EXPEDITED

TELEPHONIC HEARING - 1
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HEREBY MOVE THE COURT to vacate the hearing on Petitioner’s Petition for Judicial

Confirmation and reset said hearing, for the reasons set forth herein:

1'

This action for judicial confirmation was originally filed August 29, 2013 in Custer County,
Idaho.

On September 9, 2013, Notice was first filed of record of a hearing on the request for judicial
confirmation, said hearing to be held October 16, 2013 at 2:00 p.m.

Ontoday’s date, October 1, 2013, undersigned counsel has entered an appearance for a group
of many Challis, Idaho citizens opposing the request for judicial confirmation. An Answer
is being filed herewith contesting Petitioner’s requested relief and seeking dismissal of this
action. The Respondents contest the legal and factual basis for the requested judicial
confirmation.

At present, Respondents anticipate presenting no less than eight lay witnesses to provide
factual testimony in contravention of the factual allegations of Petitioner. Undersigned
counsel anticipates it will take four to five ixours to present said testimony.

At present, Respondents anticipate presenting one expert witness, in the field of engineering,

~ to provide factual and opinion testimony in contravention of the factual allegations of

Petitioner. Undersigned counsel anticipates it will take two hours to present said testimony.
Additionally, given prior commitments of the expert witness, he is not available to attend the
hearing on October 16, 2013.

Based on the above and foregoing, undersigned counsel verily believes it will take one day

to present evidence on behalf of Respondents. Undersigned counsel is unaware of the length

VERIFIED MOTION TO VACATE AND RESET HEARING, MOTION FOR EXPEDITED
TELEPHONIC HEARING - 2
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10.

of time Petitioner will require to present its case-in-chief. Clearly, evidence in this action
cannot be entirely received on the afternoon of October 16, 2013.

The Idaho Judicial Confirmation Law, at IDAHO CODE § 7-1310, provides that “[t]he Idaho
rules of civil procedure shall govern in matters of pleadings and practice where not
otherwise specified herein.” (Emphasis added). Respondents desire to exercise their rights
under the Idaho Rules of Civil Procedure to conduct some written discovery (interrogatories,
requests for production, requests for admission) before a hearing in this action. Respondents
ought to be afforded sufficient time to do so before hearing is required.

Undersigned counsel was first contacted by Respondents on September 23, 2013.
Undersigned counsel was retained by respondents on September 30, 2013. As such,
undersigned counsel is still in the process of obtaining all necessary facts, information and
documents in order to fully understand the circumstances of this action, and as such believes

additional time is needed to prepare for hearing on Petitioner’s request for judicial

confirmation.

By reason of the above and foregoing circumstances, Respondents request that the October
16,2013 hearing be vacated and reset to a date and time convenient to the Court and counsel.
Respondents are mindful that this matter is of great public concern, and therefore suggest the

hearing be reset for December, 2013.

Undersigned counsel verily believes that the above and foregoing will avoid any significant
prejudice to any parties to this action, promote the orderly and efficient administration of

justice, and fulfill the public interest in this action.

VERIFIED MOTION TO VACATE AND RESET HEARING, MOTION FOR EXPEDITED
TELEPHONIC HEARING - 3
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11, Undersigned counsel certifies that this motion is not being brought in bad faith or to
unnecessarily delay disposition of this action.

12.  Consideration and resolution of this motion is requested on an expedited basis. To the extent
necessary, telephonic hearing, on shortened time, is respectfully requested, and undersigned
counse] can arrange a conference call for said purpose.

13. A proposed order is submitted herewith.

DATED this 1* day of October, 2013.
‘SAWTOOTH LAW OFFICES, PLLC

j\;FDawd P, Clalbome o

VERIFICATION
STATE OF IDAHO )
) ss.
COUNTY OF ADA )

David P. Claiborne, of Sawtooth Law Offices, PLLC, being sworn, having read the foregoing
says that the facts set forth herein are true, accurate, and complete to the best of his knowledge and

belief.

E a P Clalbome

SUBSCRIBED AND SWORN to before me this 1* day of October, 2013.

NOTARYPUBﬁfé — 'l -
Residing at ﬂé?:f’f *;: 2 e

My commission expires __ 72
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on the
following on this 1% day of October, 2013 by the following method:

STEPHANIE J. BONNEY

MOORE SMITH BUXTON & TURCKE
950 W. Bannock St., Ste. 520

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

E-Mail: sjb@msbtlaw.com

Attorneys for Petitioner

HONORABLE JOEL E. TINGEY
DISTRICT JUDGE

Bonneville County Courthouse

605 N. Capital Ave.

Idaho Falls, ID 83402

Telephone: (208) 529-1350

Facsimile: (208) 524-7909

E-Mail: msouthwick@co.bonneville.id.us
Courtesy Copy - Judge's Chambers

[ ] U.S. First Class Mail, Postage Prepaid
[__] U.S. Certified Mail, Postage Prepaid
[ ] Federal Express

[ ] Hand Delivery

[X] Facsimile

[__] Electronic Mail or CM/ECF

[__1 U.S. First Class Mail, Postage Prepaid
[ ] U.S. Certified Mail, Postage Prepaid
[ ] Federal Express

[__1 Hand Delivery

[X] Facsimile

[__] Electronic Mail or CM/ECF

David P. Claiborne
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PAUL J. FITZER #5675 N1 ACT - .
STEPHANIE J. BONNEY ISB #6037 WI30CT -2 PH 3:07
MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
e-mail: pifi@msbtlaw.com
sib@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Inre: ) CaseNo.CV 2013-120
)
THE CITY OF CHALLIS, ) MEMORANDUM IN SUPPORT
an Idaho municipal ) OF JUDICIAL CONFIRMATION
corporation, )
)
Petitioner. )
)

I
Statement of the Case

Petitioner, the City of Challis, Custer County, Idaho (the “Petitioner”), by its City Council
(the “Council”), has filed this action pursuant to Sections 7-1301 through 7-1312, Idaho Code,
seeking judicial confirmation of the authority of the Petitioner to incur an indebtedness with the State
of Idaho, Department of Environmental Quality (the “State™), to execute and deliver its promissory

note, issue revenue bonds, or other evidence of such indebtedness as an “ordinary and necessary

MEMORANDUM IN SUPPORT OF JUDICIAL CONFIRMATION - Page 1
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expense” of the Petitioner, authorized by the general laws of the State of Idaho, within the meaning
of Article 8, Section 3, of the Idaho Constitution.

Petitioner seeks to incur an indebtedness in a principal amount estimated to be $3,200,000,
for the purpose of paying the costs of necessary improvements to its existing domestic water system
as set forth in the verified Petition and in the Affidavit of Donald Acheson, Riedesel Engineering
(“Riedesel”), on file herein, together with costs incidental thereto (the “Project”). The Council has
determined that the Project is required in order for the existing System to remain available and
functional to meet the immediate needs of Petitioner, to comply with applicable statutory water
system and other environmental standards, and to prevent contamination of the City’s drinking water
supply therein protecting the health, safety, and welfare of the inhabitants of the Petitioner. Finally,
the Council has determined that the incurring of an indebtedness in a principal amount estimated to
be $3,200,000, the execution of a promissory note or other evidence of indebtedness pursuant thereto
will constitute an “ordinary and necessary expense” of Petitioner for which no approving vote of the
electors is required. Petitioner seeks confirmation of that determination from this Court pursuant to
the Judicial Confirmation Law, Chapter 7, Title 13, Idaho Code.

II.

Statement of Facts

Petitioner, a municipal corporation organized under the laws of the State of Idaho, is a
“political subdivision” within the meaning of Section 7-1303(6), Idaho Code, and has for many years
owned, operated, and maintained, a public drinking water supply system (the "System") pursuant to

the statutory authority of Title 50, Chapters 3 and 10, Idaho Code, and related statutes. The System

MEMORANDUM IN SUPPORT OF JUDICIAL CONFIRMATION - Page 2
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serves the area of the Petitioner, and Petitioner is the owner and operator of the domestic water
system for Petitioner’s inhabitants. Affidavit of Donald Acheson{q 3, 4.

Riedesel was retained to complete a City of Challis Water Facility Plan to assess the ability of
the existing System to meet present and future demand, together with the performance of the System
and its components with respect to standards established by the State of Idaho through its
Department of Environmental Quality (“DEQ”) and the United States Environmental Protection
Agency (“EPA”™). Affidavit of Donald Acheson{ 1, 5-9. The Study unequivocally showed that the
City’s potable water system does not meet the State of Idaho requirements for Ground Water Source
Redundancy and Redundant Fire Flow Capacity. (IDAPA 58.01.08.501). The Study also found the
System in violation of Idaho Rules for Public Drinking Water Systems (IDAPA 58.01.08.552).

The City’s water supply comes from the unprotected Garden Creek Watershed and two
existing ground water wells. The Garden Creek surface water source is susceptible to contamination
from the watershed. Additionally, the City is not able to provide adequate fire flows due to the use
of existing old and dead-end water mains, and small diameter un-looped lines. There are old,
improperly space hydrants connected to four inch water mains. Four inch water mains are wholly
inadequate and precluded by law as six inch mains are minimum width necessary to provide the
minimum supply for fire suppression. The City does not have sufficient right to groundwater to
expand that source as a replacement to the Garden Creek Slow Sand Filter to meet either its current
or design year water demand, and the surface water will likely be unable to meet the summertime

peak demand without rationing." The City must improve its pressure zones to meet current

1 The City currently has groundwater and surface water rights totaling 2.79 million gallons per day (MGD).
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standards necessitating four new formal pressure zones when it switches to a sole groundwater
supply. The residential services and meters installed with the 1980s capital project are aged,
unlikely within AWWA accuracy ranges, in some instances completely non-functional, and thus
need to replaced. Further, there are even further aged pipes that were not replaced in the 1980s that
need immediate replacement. Affidavit of Donald Acheson{{ 4-10; see also “City of Challis Water
Facility Plan, (the “Study”).

Such low pressure due to undersized piping and the other aforementioned deficiencies creates
a risk of backflow contamination in the public drinking water system, which presents a public health
concern and generates insufficient fire flow. In order to achieve compliance with state law and
obtain the required amount of clean drinking water and fire flow, improvements and upgrades as
identified in the Study are required to protect and preserve the health of the City’s population.
Affidavit of Donald Acheson, P.E., §4-10. The improvements will be installed in accordance with
State of Idaho, Department of Environmental Quality (“DEQ”) requirements. Affidavit of Donald
Acheson, P.E., §913. Such improvements to the domestic water system and related facilities within
the City are necessary for the purpose of preserving the health, safety, and welfare of the Petitioner’s
population. Affidavit of Donald Acheson, P.E., §§ 11. The total estimated cost of the Project,
including interest on borrowed funds during construction, contingencies, and related costs, has been
estimated by the Engineer as $8,078,877. Affidavit of Donald Acheson, P.E., § 15.

Petitioner does not have funds available to it within its present budget or its budget for the

next fiscal year to pay for the Project and has determined that a portion of such cost, in an amount

Projected year 2030 demand is 2.57
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estimated to be $3,200,000 must be financed over a term of years from the revenues of the System
and other lawfully available funds of Petitioner. Affidavit of Donald Acheson, P.E., 9 16. A
promissory note or other form of indebtedness would constitute an indebtedness of Petitioner
extending beyond its current year's revenues. Petitioner has not sought or obtained an approving
vote of the electors at a special election called for the purpose of approving such indebtedness, nor
has Petitioner made provision for the levying of an annual property tax to constitute a sinking fund

for the payment of the interest on or principal of such indebtedness.

Petitioner has, however, determined that such indebtedness constitutes an “ordinary and
necessary expense” of Petitioner authorized by the general laws of the state, within the meaning of
Article 8, Section 3, of the Idaho Constitution, for which no approving vote of the electors is
required, and that the indebtedness so incurred can be retired from the revenues of the System overa
term which may be less than, but will not exceed forty (40) years, without the necessity of levying a
special property tax.

II.
Legal Issues

The legal issues presented to this Court are: (1) whether Petitioner's Council was correct in its
determination that a promissory note or other evidence of indebtedness, if executed by Petitioner,
would constitute an ordinary and necessary expense authorized by the general laws of ’;he state
within the meaning of Article 8, Section 3, Idaho Constitution; (2) whether Petitioner may validly
cause to be issued its promissory note or other evidence of indebtedness and to pledge its System

revenues and other lawfully available funds of Petitioner to repay the indebtedness; and, (3) whether
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the promissory note or other evidence thereof, will otherwise constitute valid and binding special
obligations of Petitioner.

It is Petitioner's contention that a promissory note or other form of indebtedness does
constitute an ordinary and necessary expense, for which no approving vote of the electors is required;
that the promissory note or other evidence of such indebtedness would be valid, payable, and
secured, and that the promissory note or other form of indebtedness, when duly executed by
Petitioner and the State, would constitute valid and binding special obligations of the Petitioner.

v,

The Judicial Confirmation Law

The Idaho Legislature, in 1988, enacted a statutory judicial confirmation procedure for fiscal
obligations of political subdivisions, including cities, of the State. This procedure is codified as
Sections 7-1301 through 7-1312, Idaho Code, and is hereafter referred to as the “Judicial
Confirmation Law.” The Legislature's purpose in enacting the Judicial Confirmation Law is set forth

in subsections 1, 2, and 3 of Section 7-1302, Idaho Code, as follows:

The legislature of the state of Idaho determines, finds and declares in
connection with this chapter:

¢)) An early judicial examination into and determination of the validity of
the power of any political subdivision to issue bonds or obligations and execute any
agreements or security instruments therefor promotes the health, safety and welfare of

the people of the state.
(2) The provision in this chapter of the purposes, powers, duties, privileges,

immunities, rights, liabilities and disabilities pertaining to issuance of bonds or
execution of obligations by political subdivisions will serve a public function and

effect a public purpose.
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(3) Any notice provided for in this chapter is reasonably calculated to inform

each person of interest in any proceedings thereunder which may directly and

adversely affect his legally protected interests, if any.

Section 7-1304, Idaho Code, provides that the governing body of a political subdivision may
file or cause to be filed a petition in the district court for a judicial examination and determination of
the validity of any bond or obligation, or of any agreement or security instrument related thereto.
The filing of the petition must be authorized by resolution or ordinance of the governing body after
conducting a public hearing upon at least fifteen (15) days prior published notice of the time, place,
and summary of the matter in a newspaper of general circulation within the jurisdiction, which notice
must comply with certain form and content requirements, and at least fourteen (14) days must elapse
between conduct of the public hearing and passage of the resolution or ordinance. Section 7-1304,
Idaho Code. Section 7-1305, Idaho Code, provides that the action shall be in the nature of a
proceeding in rem, and jurisdiction of all parties interested may be had by publication and posting.
Jurisdiction is complete upon such publication and posting. Section 7-1306(3), Idaho Code. Any
owner of property, taxpayer, elector, or ratepayer within the political subdivision, or any other person
who has an interest in the bond, obligation, agreement, or security, may appear in the action. Section
7-1307, Idaho Code. Once jurisdiction has been obtained through posting and publication, the court
“shall exarﬁine into and determine all matters and things affecting each question submitted, shall
make such findings with reference thereto and render such judgment and decree thereon as the case
warrants.” Section 7-1308(1), Idaho Code.

The Judicial Confirmation Law thus provides a method by which a political subdivision may

bring a legal issue affecting any obligation, or agreement relating thereto, before a court of law and
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obtain a judicial determination as to its validity. The procedure is similar to a quiet title action,
probate proceeding, or similar proceeding whereby jurisdiction of the subject matter is obtained by
publication and posting. Many Idaho statutes confer jurisdiction upon a court by a similar process,
but perhaps the most closely analogous statutes to the Judicial Confirmation Law are Sections 43-
406 through 43-408, Idaho Code, which provide for in rem proceedings for the judicial examination,
approval, and confirmation of irrigation district bonds. These statutes have been in force in Idaho
since 1903 and, like the Judicial Confirmation Law, are intended to facilitate the issuance of bonds

by providing a means of settling questions of the validity thereof. American Falls Reservoir District

v. Thrall, 39 Idaho 105, 228 P. 236 (1924); Emmett Irr. Dist. v. Shane, 19 Idaho 332, 113 P. 444

(1911). There thus exists under Idaho law well-established precedent for in rem judicial
confirmation proceedings.

As shown by the affidavit of City Clerk Kellie Wahlstrom on file herein, the Petitioner has
complied with all procedural requirements necessary to maintain this proceeding. Notice of hearing
as required by Section 7-1304, Idaho Code, was duly published, in the manner required by Section 7-
1306, Idaho Code, in Challis Messenger, a newspaper of general circulation within Petitioner's
boundaries and the official newspaper of Petitioner, at least fifteen (15) days prior to the public
hearing. Affidavit of Kellie Wahlstrom, § 3. A public hearing, pursuant to the published notice, was
duly held and conducted before the Council on August 13,2013. Id. at § 4. Following this public
hearing, after the passage of fourteen (14) days, the Council duly adopted Resolution No. 25-082713

on August 27, 2013, making findings and authorizing the filing of a petition for judicial

confirmation. Id. at §5. Following the filing of the Petition with this Court, notice of hearing before
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the Court was duly published once a week for three weeks and posted for at least 30 days as provided
by Section 7-1306, Idaho Code. The Court has, as a matter of law, obtained jurisdiction over the
subject matter herein.

V.

The “Ordinary and Necessary Expenses” Exception
is Applicable to the Proposed Indebtedness

Article 8, Section 3, of the Idaho Constitution, provides that no county, city, etc., shall incur
any indebtedness or liability, in any manner or for any purpose, exceeding in that year the income
and revenue provided for it for such year, without the assent of two-thirds of the qualified electors
thereof voting at an election held for that purpose, “provided, that this section shall not be construed
to apply to the ordinary and necessary expenses authorized by the general laws of the state . . ..”

This section of the Constitution thus permits a city to incur an indebtedness or obligation,
without an approving vote of the electors, exceeding the revenue for the current year, where the
expense (i) is both ordinary and necessary, and (ii) is authorized by the general laws of the state.
The issue of whether an expense is “ordinary and necessary” within this provision of the Constitution
has been before the Idaho Supreme Court on numerous occasions. Although the Court has refused to
establish formal “bright line” tests for determination of that issue, and has frequently indicated that
the validity of each expenditure must be determined on a case-by-case basis, the Court has
recognized certain general rules or criteria.

First, the Court has held that an expense is ordinary if in the ordinary course of municipal
business, or in the maintenance of municipal property, it may be and is likely to become necessary.

City of Boise v. Frazier, 143 Idaho 1, 137 P.3d 388, 391 (2006); Thomas v. Glindeman, 33 Idaho
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394, 195 P. 92 (1921); Hanson v. City of Idaho Falls, 92 Idaho 512, 446 P.2d 634 (1968).

“Necessary” generally means “indispensable.” City of Pocatello v. Peterson, 93 Idaho 774,473 P.2d

644 (1970); Hanson v. City of Idaho Falls, supra. The impact a proposed expenditure may have on

public safety is fundamental to the determination of whether a project is necessary. City of Boise,

supra. If the expense is necessary to protect the health and safety of the inhabitants of the

municipality, it is both ordinary and necessary. Thomas v. Glindeman, supra. Furthermore, an
expense, though out of the ordinary, will nevertheless be “ordinary and necessary” for purposes of

the constitutional proviso if it is for the purpose of repairing damage done to municipal property or

improving it in such manner as to render it serviceable to the municipality. City of Pocatello v.

Peterson, supra; Hickey v. City of Nampa, 22 Idaho 41, 124 P. 280 (1912). Thus, a repair or

reconstruction may occur only at infrequent intervals and still be ordinary and necessary.
Improvement and rehabilitation of property to comply with state safety standards has been held to

constitute an ordinary and necessary expense. Board of County Comr's v. Idaho Health Facilities

Authority, 96 Idaho 498, 531 P.2d 588 (1975).

Not only repairs, but also expansion and replacement of existing property or services with

completely new facilities, may constitute ordinary and necessary expenses. City of Pocatello v.

Peterson, supra. Thus, in Hickey v. City of Nampa, supra, the city was permitted to replace

outmoded and unserviceable wooden water pipes with new iron pipe and equip and improve a

pumping station, and in City of Pocatello v. Peterson, the city's replacement of its existing airport

terminal system with an entirely new structure was upheld. In Loomis v. City of Hailey, 119 Idaho
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434,807 P.2d 1272 (1991), the Court stated that an expenditure which is incurred for the purpose of

repairing a public work is ordinary and necessary.

Additionally, the cost of services required by municipalities may constitute ordinary and

necessary expenses. In Butler v. Lewiston, 11 Idaho 393, 83 P. 234 (1905), the city was permitted to

pay the salaries of city officers and employees. See also Corum v. Common School District, 55

Idaho 725, 47 P.2d 889 (1935) (school teacher salaries held to be ordinary and necessary). And in

Harrison v. City of Idaho Falls, 92 Idaho 512, 446 P.2d 634 (1968), the cost of establishing a

retirement fund for policemen was held to be ordinary and necessary.

Elimination of potential tort liability also was emphasized in City of Pocatello v. Peterson.

Cf. Asson v. City of Burley, 105 Idaho 432, 670 P.2d 889 (1983).

As the Supreme Court more recently explained,

In order for an expenditure to qualify as “necessary” as the word is used in the
proviso clause to Article VIII, § 3 of the Idaho Constitution, there must exist a
necessity for making the expenditure at or during such year. The required urgency
can result from a number of causes, such as threats to public safety, the need for
repairs, maintenance, or preservation of existing property, or a legal obligation
to make the expenditure without delay.

City of Boise, supra, 137 P.3d at 393-394 (citations omitted) (emphasis included). Great deference

will be given to a determination of the elected officials of the public body that such expenditures are

both ordinary and necessary. Board of County Commr’s v. Idaho Health Facilities Authority, supra.
In addition, the Idaho Supreme Court has, in determining whether an expenditure is ordinary

and necessary, considered the amount of the proposed expenditure in proportion to the revenues for

that year. Asson v. City of Burley, supra. In Asson, the expense for electrical “project capability”

(which was many times the total annual budgets of the cities involved) was characterized by the
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Court as “a colossal undertaking, fraught with financial risk,” with open-ended liability, no city
ownership, and no guarantee of electricity. Therefore, the Court held that the expenditure was not
“ordinary.” In contrast, the Petitioner's proposed expenditure is “ordinary.” The proposed
expenditure is in a fixed amount with minimal financial risk, is not disproportionate to the over-all
budget, and will result in City-owned public improvements.

Idaho District Courts have applied the general rules and criteria established by the Idaho
Supreme Court and held the construction of improvements to existing public facilities, including the

construction of new public facilities, to be “ordinary and necessary.” See e.g. In re: City of Burley,
p ary ry

Idaho, Case No. CV-2012-549 (5™ Judicial District, August 31, 2012) (improvements to
wastewater/sewer collection system held to be an ordinary and necessary expense.); In re: City of

Newdale, Idaho, Case No. CV-09-339 (7™ Judicial District, August 28, 2009)(construction of anew

200,000 gallon water storage reservoir, rehabilitation of existing wells, and installation of standby

power at well held to be an ordinary and necessary expense); In re: City of Soda Springs, Idaho,
Case No. CV 2010-213 (6™ Judicial District, September 15, 2010) (improvements to
wastewater/sewer collection system, held to be an ordinary and necessary expense.); In re: Southside

Water and Sewer District, Case No. CV-2010-483 (1* Judicial District, May 27, 2010)

(improvements to wastewater/sewer collection system held to be an ordinary and necessary expense);

Inre: City of Inkom, Idaho, Case No. 2006-15450C (6™ Judicial District, May 30, 2006)(installation

of chemical feed equipment, replacement of existing water mains, construction of a new 200,000
gallon water storage reservoir, installation of water meters, repair and upgrades to existing water -

supply wells and booster pumping facility, and installation of a disinfection system held to be an
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ordinary and necessary expense); Affidavit of Stephanie J. Bonney, Exhibits A-E.

The Project proposed to be acquired by the Petitioner meets the various criteria articulated by
the Idaho Supreme Court to qualify under the “ordinary and necessary expense” exception. The
Petitioner's Council has determined that the expense for improvements to Petitioner’s existing
System is necessary to protect the public health and safety and comply with applicable environmental
health standards and regulations and safe drinking water standards and regulations. City of Boise,

supra; Board of County Commu's v. Idaho Health Facilities Authority, supra. Petitioner is obligated

to perform and incur expenditures immediately to protect the City’s water supplies and provide

sufficient fire flow. City of Boise, supra, 137 P.3d at 391, 392; Affidavit of Donald Acheson, P.E. §

8-11, 13. Though not a regularly recurring expense, the Project is for the purpose of making
immediate and necessary repairs to the existing System so as to continue existing domestic water
services of the City so that public water services are available and usable to the Petitioner and

Petitioner’s inhabitants. (City of Boise, supra; City of Pocatello v. Peterson, supra; Hickey v. City of

Nampa, supra).

The Petitioner has a long-standing involvement in the enterprise; the expense does not
involve a new service; and the Project represents needed improvements to the existing water system
and facilities in order to comply with applicable laws and provide a safe and sufficient domestic

water system. The amount to be financed is not disproportionate to Petitioner’s over-all current

budget.
The Project is expressly authorized by the general laws of the State (Sections 50-323, 50-

1032, 50-1033, Idaho Code). Section 50-323, Idaho Code provides that Petitioner is
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empowered to establish, create, develop, maintain and operate domestic water
systems; provide for domestic water from wells, streams, water sheds or any other
source, provide for storage, treatment and transmission of the same to the inhabitants
of the City; and to do all things necessary to protect the source of water from
contamination.

Section 50-1030(a), Idaho Code, provides that, Petitioner may fund such acquisition,

operation, repair and maintenance of water systems within or outside Petitioner’s boundaries, giving

the express authority to cities to,

acquire by gift or purchase and to construct, reconstruct, improve, better or extend
any works within or without the city, or partially within or partially without the city,
or within any part of the city, and acquire by gift or purchase lands or rights in lands
or water rights in connection therewith, including easements, rights-of-way, contract
rights, leases, franchises, approaches, dams and reservoirs; to sell excess or surplus
water under such terms as are in compliance with section 42-222, Idaho Code, and
deemed advisable by the city; to lease any portion of the excess or surplus capacity of
any such works to any party located within or without the city, subject to the
following conditions: that such capacity shall be returned or replaced by the lessee
when and as needed by such city for the purposes set forth in section 50-1028, Idaho
Code, as determined by the city; that the city shall not be made subject to any debt or
liability thereby; and the city shall not pledge any of its faith or credit in aid to such
lessee;

The Project is immediately needed for Petitioner to meet its obligations to provide safe and
reliable water services, protect Petitioner’s drinking water supply, and provide adequate fireflow. In
short, it is indispensable to the continued operation of Petitioner’s water system. The Project thus
meets the criteria articulated by the Idaho Supreme Court to constitute the obligation as an “ordinary
and necessary expense” of the Petitioner.

VL

The Petitioner Mayv Validly Issue its Promissory Note
and Pledge its Water Revenues to Repay the Indebtedness
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Article 12, Section 4 of the Idaho Constitution says that “cities . . . may contract indebtedness
for school, water, sanitary and illuminating purposes . ..” (emphasis added). That this means more

than “bonded” indebtedness is apparent from several sections of the Idaho Code. Section 50-237

provides that “all cities may borrow money and pledge the credit. revenue and public property of the

corporation for the payment thereof, in the manner provided by law, and to evidence the same by

issuance of bonds, notes or warrants” (emphasis added). Section 50-1033 says that cities may apply

the revenue of “works” (various utilities) “(c) to pay and discharge notes, bonds or other obligations

and interest thereon, not issued under this act for the payment of which the revenue of such works ...
may have been pledged, charged or encumbered ...” (emphasis added). Thus itis apparent that Idaho
cities have authority to contract obligations and to secure them with instruments other than bonds,
including promissory notes.

As noted above, Idaho Code Section 50-237 broadly authorizes cities to pledge public
revenues to pay notes or warrants as well as bonds. Section 50-1033 of the Revenue Bond Act

confirms this when it says that cities may apply revenue of “works” “(c) to pay and discharge notes,

bonds or other obligations and interest thereon, not issued under this act for the payment of which the

revenue of such works . . . may have been pledged, charged, or encumbered.” Because this section

speaks of notes and warrants, it cannot refer solely to revenue bonds under Idaho Code Section 50-
1036. It must also refer to legal pledges of revenues to non-bond obligations. This is further
bolstered by Idaho Code Section 50-301, which empowers cities to “acquire, hold, lease and convey
property, real and personal,” and to “erect buildings or structures of any kind needful for the uses or

purposes of the city;” and to “exercise all powers and perform all functions of local self-government
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in city affairs as are not specifically prohibited by or in conflict with the general laws or the
constitution of the state of Idaho.” Cities would find it very difficult to exercise this broad authority

without the ability to enter into a variety of debt financing arrangements and to use various revenues

as payment.

It is apparent, then, that Idaho cities may issue obligations other than revenue bonds, may
pledge utility revenues to pay those obligations, and, where the indebtedness so incurred is “ordinary

and necessary,” may do so without a vote of the electorate.

VIL

Time is of the Essence

As set forth in the Verified Petition on file herein, the Project is indispensable to the
provision of domestic water services to Petitioner’s citizens and is immediately needed to méet
current needs of Petitioner’s citizens in a manner that does not submit the Petitioner to legal liability
and does not jeopardize Petitioner’s drinking water supply. Time is of the essence in the
determination of this matter.

VIIL
Conclusion

Express legislative authority exists for the Petitioner to undertake the Project, to borrow
money therefor, to issue and deliver its promissory note or other evidence of indebtedness, to pledge
to repay the same from its water revenues or other lawfully available funds of Petitioner. Such

expenditures constitute ordinary and necessary expenses of the Petitioner for which no voter
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approval is required under Article 8, Section 3, Idaho Constitution. The promissory note will, when
executed and delivered, constitute valid and binding special obligations of the Petitioner, enforceable
in accordance with their terms. For the reasons stated herein and based on supporting documentation
filed herewith, Petitioner respectfully requests that its Petition for Judicial Confirmation be granted.

Respectfully submitted this 1% day of October, 2013.

MOoORE SMITH BUXTON & TURCKE, CHTD.

Attorney for Petitioner
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing MEMORANDUM I SUPPORT
OF JUDICIAL CONFIRMATION this 1% day of October, 2013 served upon the following
individuals and in the corresponding manner:

David P. Claiborne __l via U.S. Mail

Sawtooth Law Offices _____via Hand Delivery

1101 W. River Street, Suite 110 ____via Ovemight Delivery

PO Box 7985 ___via Facsimile: (208)629-7559

Boise, ID 83707 ____via Email: david@sawtoothlaw.com

y

Hon. Joel Tingey _AZ via U.S. Mail

Custer County Courthouse ____via Hand Delivery

P.O. Box 385 ____via Overnight Delivery

Challis, ID 83226 ___via Facsimile: (208)879-5246

_viaEmail:

( %g/ S ALQ)
Paul J/ Fitzer ' ﬂ
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PAUL J. FITZER #5675 e
STEPHANIE J. BONNEY ISB #6037 2013007 -2 P}fi 3; ’87
MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
e-mail: pjf@msbtlaw.com
sib@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Inre: ) Case No. CV 2013-120
)
THE CITY OF CHALLIS, ) AFFIDAVIT OF
an Idaho municipal ) KELLIE WAHLSTROM
corporation, )
)
Petitioner. )
)
STATE OF IDAHO )
) ss.
County of Gooding )

KELLIE WAHLSTROM, being first duly sworn on oath, deposes and says:

1. I am and at all times material hereto have been the duly appointed, qualified, and
acting City Clerk of the City of Challis, Custer County, Idaho (the “City”). As such, I am the

custodian of the official records of the City, including the records of the City Council of the City

of Challis (the “Council™).
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2. The City Council established August 13, 2013 5:00 o’clock P.M., or as soon
thereafter as the matter may be heard at the Challis City Hall, 721 E. Main Avenue, Challis,
Idaho 83226, as the date, time, and place of a public hearing to consider the adoption of a
resolution authorizing the filing of a petition for judicial confirmation, and directed that notice
thereof be given in the manner provided by Section 7-1304 and 7-1306, Idaho Code.

3. The notice of hearing, as authorized and approved by the Council, in the size,
format, and location required by Sections 7-1304 and 7-1306, Idaho Code, was published in the
main news section of Challis Messenger, a newspaper of general circulation within the City and
the official newspaper thereof, on July 18, 2013, which was at least 15 days before the public
hearing, as shown by the Affidavit of Publication, a true and correct copy of which is annexed
hereto as Exhibit “A” to this Affidavit.

4. On August 13, 2013, pursuant to the public notice described above, a public
hearing was held by the Council to consider whether it should adopt a resolution authorizing the
filing of a petition for judicial confirmation for the purposes set forth in the notice of hearing, a
true and correct copy of the minutes of the August 13, 2013, meeting are annexed hereto as
Exhibit “B” to this Affidavit.

5. At least 14 days after conducting the public hearing described in paragraph 4
above, the Council, at a meeting of the Council duly held and conducted on August 27, 2013
adopted Resolution No. 25-082713, making findings and declarations with respect to the
financing of services for improvements to the City’s existing public water system and authorizing

the filing of a petition for judicial confirmation with respect thereto. A true and correct copy of
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Resolution No. 25-082713 and accompanying attachments is annexed hereto as Exhibit “C” to

this Affidavit.

6. Subsequent to the filing of the Petition for Judicial Confirmation by the City on
August 29, 2013, a true and correct copy of the Notice of Filing of Petition for Judicial
Confirmation duly posted as required by law at the offices of the City at 21 E. Main Avenue,
Challis, Idaho 83226 on September 12, 2013, which was at least 30 days prior to the date
established for the hearing in this matter as prescribed by Section 7-1306, Idaho Code.

7. The Notice, dated September 9, 2013 invites any interested party to appear or
answer the Petition filed at any time prior to the date set for hearing on the Petition, which has

been set for the 16" day of October, 2013 at 2:00 o’clock P.M. at the Custer Counter Courthouse
at 801 E. Avenue, Challis 83226. A true and correct copy of the Notice is annexed hereto as

Exhibit “D” to this Affidavit.

8. The total revenues and funds of the City, duly budgeted by the Council for the

2012-2013 Fiscal Year of the City, including revenues from the City’s public water and other

revenue-producing systems, are $1,635,423.00.

9. The City has continuously owned and operated its public water system for at least

30 years.
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2,4
DATED this ﬁQ day of September, 2013,

KELLIE WAHLSTROM

SUBSCRIBED AND SWORN TO BEFORE mé this ﬂ/(ofg eptember, 2013.

?’; ,;‘- '11;"5"'«, W Public in ana‘ for the
0%, State of Idaho, residing at
% lgjﬁ DDA therein,
My Commission expires: 3 3201

R T
!g"\t (Jf" i‘;} i’"

“hgyypepunt?
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF KELLIE
WAHLSTROM this 1% day of October, 2013 served upon the following individuals and in the
corresponding manner:

David P. Claiborne _ —Via U.S. Mail
Sawtooth Law Offices _____via Hand Delivery
1101 W. River Street, Suite 110 _____via Overight Delivery
PO Box 7985 ___via Facsimile: (208)629-7559
Boise, ID 83707 ___via Email: david@sawtoothlaw.com
Hon. Joel Tingey __ﬂa U.S. Mail
Custer County Courthouse ____via Hand Delivery
P.O. Box 385 ____via Overnight Delivery
Challis, ID 83226 ___viaFacsimile: (208)879-5246
_ viaEmail:
Pguld. Fitzer 4
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ATPFIDAVIT OF PUBLICATION

jtate of Idaho, Coﬁﬁty of Chster, sa;

-4
[}
i3}
[}
<t
0.

L%W , Tepresenting

he-Challis Messenger, a weeldy newspaper,
sublisied at Ckallis, Idaho, do solemmly swear
that the notice hereto attached and-made a part
hereof, was published in the regular and entire-
issue of ﬂ;g“ChaJl;}is Messenger for

consecutive s/ieeks, commencing with the issne
= datcd__ﬁsj_, 21323_ and ending with the
@ issue dated 20..
S ﬁ
- -
l—
5 .
STATE OF IDAHC }
] J
COUNTY OF CUSTER ]
)

) e
On. this &2 4 — day of in
the year uf.o_z_‘?ﬁi_, befare me/« Notaf¥ Public,

persanally appaa:cdcéum} W

3

kmown or identified to ﬁ;e to be the person ‘whaose

-
0
V3]
)
o™
—

being by me first dlﬁy sworn, declared that the
statements therein are trne, and acknowledged to

i me tliat he executed the same. %

18/81/2013 12:16
\%e\

Notary Publ-iim ’
Resjding at ), iD

" Mv commission exnires: l w514

.hame- subscribed to the within instroment, and -

CITY OF CHALLIS
NOTICE OF HEARING TO CONSIDER A
RESOLUTION AUTHORIZING THE
FILING OF A PETITION FOR JUDICIAL
CONFIRMATION UNDER THE IDAHO
JUDICIAL CONFIRMATION LAW

NOTICE IS HEREBY GIVEN that on Tuesday, the 13" day of August, 2013, at

5:00 o’clock PM.. or as soon theteafter as the matrer may be heard, at the Challis Ciey Hall, |
721 Main Streee, Challis, Idzho, dhe City Council of the City of Challis, tdaho (che "Ciry”), |

will conducr a public hearing to consider the adoption of a resolution authorizing the filing of
2 petition for judicial contirmation under the Idaho Judicial Confirmation Law, Title 7,
Chapter 13, Idaho Code.

The proposed petition would seek judicial confirmation of the power of the City {1) o
incur an indebtedness as an “ordinary and necessary expense” of the City authorized by the
general laws of the State, within the meaning of Article 8, Section 3, of the Idaho Constieucdion,
n a principal amount not to exceed $3,200,000, for the purchase of improvements 1o the
City's water svstem; (2) to issue revenue bonds or other evidence of indebredness of the City
for the same, for the purpose of financing the cost of necessary improvements to the public
water system of the City; and (3) to pledge the Ciry’s water system revenues for the payment
of such indcbtedness for a remm of not more than thircy (30} years.

Information relating 10 the proposed petition is available at the office of the City Clerk,
Challis Ciry Hall, 721 Majn Streer, Challis, Idaho, during normal business hours of the City.
Interested persons are encouraged to awend the public hearing and to presenr comments.
Comments may also be submitted in writing to the Mayor and Council, City of Challis,
LO. Box 587, Challis, Idaho 83226.

DATED the 10* dav of July, 2013.

CITY OF CHALLIS
Custer Councy, Idaho

By: City Clerk

EXHIBIT "A"
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CITY OF CHALLIS
NOTICE OF HEARING TO CONSIDER A
RESOLUTION AUTHORIZING THE
FILING OF A PETITION FOR JUDICIAL
CONFIRMATION UNDER THE IDAHO
JUDICIAL CONFIRMATION LAW

NOTICE IS HEREBY GIVEN that on Tuesday, the 13™ day of August, 2013, at
5:00 o’clock PM,, or as soon thereafter as the matter may be heard, at the Challis City Hall,
721 Main Street, Challis, Idaho, the City Council of the City of Challis, Idaho (the “City”),
will conduct a public hearing to consider the adoption of a resolution authorizing the filing of
a petition for judicial confirmation under the Idaho Judicial Confirmation Law, Title 7,

Chapter 13, Idaho Code.

The proposed petition would seek judicial confirmation of the power of the City (1) to
incur an indebtedness as an “ordinary and necessary expense” of the City authorized by the
general laws of the State, within the meaning of Article 8, Section 3, of the Idaho Constitution,
in a principal amount not to exceed $3,200,000, for the purchase of improvements to the
City’s water system; (2) to issue revenue bonds or other evidence of indebtedness of the City
for the same, for the purpose of financing the cost of necessary improvements to the public
water system of the City; and (3) to pledge the City’s water system revenues for the payment
of such indebtedness for a term of not more than thirty (30) years.

Information relating to the proposed petition is available at the office of the City Clerk,
Challis City Hall, 721 Main Street, Challis, Idaho, during normal business hours of the City.
Interested persons are encouraged to attend the public hearing and to present comments.
Comments may also be submitted in writing to the Mayor and Council, City of Challis,

P.O. Box 587, Challis, Idaho 83226.
EXHIBIT "A"

DATED the 10* day of July, 2013.
CITY OF CHALLIS

Custer County, Idaho

By: City Clerk
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A‘) RECORD OF PROCEEDINGS

CITY OF CHALLIS August 13, 2013

mlll PUBLIC HEARING

COUNCIL PRESENT: Mayor Mark Lupher, Councilman Chuck Felton, Councilman
lke Funkhouser, Councilman Terry Harrison

COUNCIL ABSENT: ' Councilwoman Meghan Kircher
EMPLOYEES PRESENT: Kellie Wahlstrom/City Clerk-Treasurer
VISITORS: Laurie Matthews, James A. Nord, Robert Werner,

Connie Floyd, Milton Floyd, Travis Hardy, Clarence
Leuzinger, Eileen Hardy, Todd Adams-Challis Messenger,
Clalre Fernandez, Jay Cook

VISITORS (who didn't sign in)  Marty Gergen-Riedesel Engineering, Stephanie
Bonney-Moore Smith Buxton & Turcke, Chartered

Tonight's meeting(s) were held outside on the front sidewalk as the electricity was out.
Mayor, Mark Lupher called the August 13, 2013 public hearing to order at 5:01 p.m.

Councilwoman, Meghan Kircher is not available at tonight's meeting as she is having heart surgery
on Wednesday. z

AMENDMENTS TO AGENDA
None

PETITIONS, APPLICATIONS, APPEALS'& COMMUNICATIONS
Judicial Confirmation Process —~ Water Project, Phase 1

Mayor Lupher asked if there was any written comments. Deloris Ivie submitted a letter which
Mayor Lupher read. This letter is on record in the City Clerk's office.

Speaking in Faver of the Judicial Confirmation
Laurie Matthews - no testimony

Speaking in Opposition of the Judiclal Confirmation
James A. Nord — no testimony, but sald it would put a drain on his bank acsount
with Increasing the water bills, so he apposed.
Robert Werner — judiclal confirmation doesn't allow for public input
Connie Floyd — on 2 fixed income, feels the City should live within their means
Milton Floyd — same as Connie, feels the water bill Is high enough

Travis Hardy - worries with such a big increase in the water bill and worries about
the future

o1
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Clarence Leuzinger ~ doesn't like the way the Council has handled this situation,
feels the City has had plenty of time to put this topic to the people

Eileen Hardy -~ hasn't had time to attend previous meetings and would like to pole
the reprasentatives as to how they feel, is there a need right now

Close Public Hearing
Todd Adams ~ no testimony, here representing the Challls Messenger

Claijre Fernandez - no testimony
Jay Cook - no testimony

Stephanie Bonney was willing to talk with the cltizens about their concerns and answer questions
during the hearing. There Is another special meeting at 6:00 p.m. and she is willing to comment
and answer questions again for citizans that arrive after this mesting Is closed.

Meeting adjourned 6:00 p.m. W ;;Z» ; ,

Mayor, Mark Lupher v

4

~

Ailln M Lstiom.

City Clerk, Kellie Wahistrom
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RECORD OF PROCEEDINGS

CITY OF CHALLIS August 13, 2013

N

COUNCIL PRESENT: Mayor Mark Lupher, Counciiman Chuck Felton, Councliman
Ike Funkhouser, Councilman Terry Harrison

SPECIAL MEETING

COUNCIL ABSENT: Councilworman Meghan Klrcher
EMPLOYEES PRESENT: Kellie Wahistrom/City Clerk-Treasurer
VISITORS: Karma Bragg, Helen Winegarner, Michael Barrett, Brett

Plummer, James A. Nord, Eileen Hardy, Jay Cook, Travis
Hardy, Rick Miller, Don Acheson-Riedesel Engineering,
Robert Werner, Todd Adams-Challis Messenger, Stephanie
Bonney-Moore Smith Buxton & Turcke, Chartered

VISITORS (who didn't sign in)  Marty Gergen-Riedesel Engineering
Tonight's meeting(s) were held outside on the front sidewalk as the electriclty was out.
Mayor, Mark Lupher called the August 13, 2013 special meeting to order at 6:00 p.m.

Councilwoman, Meghan Kircher is not available at tonight's meeting as she is having heart surgery
on Wednesday.

AMENDMENTS TO AGENDA
None

PETITIONS, APPLICATIONS, APPEALS & COMMUNICATIONS
Judicial Confirmation — Water Project, Phase 1
Stephanie Bonney, Moore Smith Buxton & Turcke, Chartered
Ms. Bonney was present to answer and comment on questions and concerns regarding the judicial
confirmation process. She also had a judiclal confirmation outline available for resldents.

Meeting adjourned 7:00 p.m. ] g !

A7

“Clty/Clerk, Kellie Wahistrom
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RESOLUTION NO. 25-082713

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CHALLIS, IDAHO, MAKING
FINDINGS AND DECLARATIONS WITH RESPECT TO FINANCING IMPROVEMENTS
TO THE CITY'S PUBLIC WATER SYSTEM FACILITIES; APPROVING AND
AUTHORIZING, SUBJECT TO JUDICIAL CONFIRMATION, THE EXECUTION OF A
PROMISSORY NOTE FOR THE FINANCING OF THE IMPROVEMENTS; AUTHORIZING
THE FILING OF A PETITION FOR JUDICIAL CONFIRMATION IN THE DISTRICT
COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR
CHALLIS COUNTY; PROVIDING FOR RELATED MATTERS; AND PROVIDING AN
EFFECTIVE DATE '

WHEREAS, the City of Challis, Custer County, Idaho (the "City"), is a municipal
corporation duly organized and operating under the laws of the State of Idaho, and has for many
years owned and operated a public water system (the "System"); and

WHEREAS, the Mayor and Council of the City have determined that certain
improvements to the System (the "Project”) are required in order for the System to remain
functional and adequate to meet the current needs of the City and to comply with currently
applicable state water system requirements; and

WHEREAS, the estimated cost of the Project to the City (exclusive of grants and other
state and federal contributions) is $3,200,000; and

WHEREAS, the City does not have sufficient funds available in its current fiscal year's
budget to finance the cost of the Project, and the Mayor and Council have determined that it is
necessary to finance the cost thereof from future years' System revenues and other lawfully
available funds of Petitioner; and

WHEREAS, the Mayor and Council have further determined that it is in the best interests
of the City to finance the cost of the Project through a promissory note from the State of Idaho,
Department of Environmental Quality (the "State"), or in the alternative, through the issuance of
water revenue bonds, or other evidence of such indebtedness; and

WHEREAS, the financing of the costs of the Project in the manner described would
create an indebtedness or liability of the City exceeding the current year's revenues; and

WHEREAS, the Mayor and Council have determined that the cost of the Project, and the
proposed Joan obligation to be incurred to finance the same, constitute "ordinary and pecessary
expenses” of the City authorized by the general laws of the State within the meaning of Article 8,
Section 3, of the Idaho Constitution, for which no approving vote of the electors is required; and

WHEREAS, the Mayor and Council, on August 13, 2013, held and conducted a public
hearing, pursuant 10 at least fifteen (15) days' published notice in the manner required by Sections

Page |
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7-1304 and 7-1306, Idaho Code, on the question of whether the Council should adopt a
resolution authorizing the filing of a petition with the District Court of the Seventh Judicial
Distriet of the State of Idaho, in and for the County of Custer, seeking judicial confirmation of
the proposed loan agreement and the jncurring of such indebtedness as an "ordinary and
necessary expense" within the meaning of Article 8, Section 3, of the Idaho Constitution,
pursuant to the Judicial Confirmation Law; and

WHEREAS, at least fourteen (14) days has elapsed following such public bearing, and
the Mayor and Council have determined that jt is in the best interests of the City and the public
health, safety, and welfare for the City to file a petition for judicial confirmation pursuant to the
Judicial Confirmation Law upon the question of the authority of the City to incur such
indebtedness, to issue its promissory note, water revenue bond, or other evidence thereof, and to
pledge its System revenues and other lawfully available funds of the City as security for the

payment thereof.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
CHALLIS, IDAHO, as follows:

Section 1: The foregoing recitations are hereby adopted as findings of fact by the
Council.

Section 2: Subject to the entry of a final order of the District Court of the Seventh
Judicial District of the State of Idabo, in and for the County of Custer (the "District Court"),
confirming the authority of the City to issue a promissory note or water revenue bonds, or such
other evidence of indebtedness and the Mayor is hereby authorized to execute the same for and
on behalf of the City. The appropriate officials of the City are hereby furtber authorized to
execute such additional documents and certifications as may be required to carry out the intent of
this Resolution.

Section 3: The Petition for Judicial Confirmation (the "Petition"), substantially in the
form which is annexed hereto as Exhibit "A" and by reference made a part hereof, is hereby
approved, and the Mayor i5 authorized to execute the verification of the same.

Section 4: The law firm of Moore Smith Buxton & Turcke, Chartered, Boise, Idaho,
is hereby authorized to file the Petition on behalf of the City in the District Court, apd to take all
actions necessary with respect thereto in order to obtain a judgment of the District Court in
accordance with the prayer of the Petition.

Section 3: The Council bereby finds and declares that the indebtedness referenced
herein, and any evidence of indebtedness executed pursuant thereto, for the financing of the
Project, constitute an ordinary and necessary expense of the City authorized by the general laws
of the State of Idaho within the meaning of Article 8, Section 3, Idaho Constitution, for which no
approving vote of the electors of the City is required, for the following reasons:
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A The proposed expenditure is necessary to protect the health, safety, and welfare of
the inhabitants of the Petitioner and to comply with state water system
requirements,

B. The proposed expendituwre is for the construction of necessary upgrades and
improvements to existing City services in order to provide water services, as
opposed to the purpose of undertaking a new endeavor,

C. The proposed Project is authorized by the general laws of the State.

D. Petitioner has operated the existing System for many years and has determined
that the Project is indispensable to the efficient continued provision of water
services in a manner to provide adequate water services and a safe public drinking

water supply.

E. The cost of the Project is not grossly disproportionate 1o the Petitioner’s overall
budget.

Section 6: This Resolution shall take effect and be in force immedijately upon its
passage and approval.

DATED this 27" day of August, 2013,
CITY OF CHALLIS

o 7 Manthe Lok,

Mayor
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STEPHANIE J. BONNEY ISB #6037

MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

e-mail: sjb@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Inre ) Case No.

)
THE CITY OF CHALLIS, ) PETITION FOR JUDICIAL
an Idaho municipal ) CONFIRMATION
corporation, )

) Fee Category: U

)  Exempt Per 1.C. §67-2301

Petitioner. )
)

COMES NOW the Petitioner, City of Challis, Custer County, Idaho, an Idaho municipal
corporation (the "Petitioner"), by and through its undersigned attorneys, and petitions this Court,
pursuant to the Idaho Judicial Confirmation Law, Idaho Code Sections 7-1301 through 7-1312,
inclusive, for a judicial examination and ;ietennination of the authority of Petitioner to issue its
promissory note, water revenue bond, or other evidence of such indebtedness, as an "ordinary and
necessary expense" of the Petitioner authorized by the general laws of the State, within the
meaning of Article 8, Section 3, Idaho Constitution. In support thereof, Petitioner represents as

follows:
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L
This action is in the nature of a proceedin‘g in rem, and jurisdiction of all parties
interested will be obtained by publication and posting as provided in Sections 7-1305 and 7-
1306, Idaho Code.
IL.
Petitioner is an incorporated city duly organized, existing, and operating pursuant to Title
50, Idaho Code, and as such is a "political subdivision" within the definition contained in Section
7-1303(6), Idaho Code. Petitioner is authorized to institute a judicial confirmation proceeding
pursuant to Section 7-1304, Idaho Code. Petitioner's governing body has adopted a resolution
authorizing the filing of this Petition for Judicial Confirmation at least fourteen (14) days
following a public hearing duly held and conducted pursuant to publication of notice containing
the date, time, and place of such hearing and a summary of the matter at least fifteen (15) days
prior to the date set for the public hearing in a newspaper of genéral circulation within Petitioner,
in the form and content described in Section 7-1306(2), Idaho Code.
L
Petitioner is authorized by law to own, operate, and maintain, and has for many years
owned, operated, and maintained, a public drinking water supply system (the "System"). The
System serves the entire City of Challis, Idaho. |
Iv.
As owner and operator of the System, Petitioner is charged with the duty of maintaining
safe and reliable water services for the City and its residents, and to do so in a manner that does

not jeopardize Petitioner’s drinking water supply. In furtherance of that responsibility, the City
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retained the services of Riedesel Engineering, a professional consulting civil engineering firm
duly authorized and licensed to practice in Idaho (the “Engineer”), to conduct a study of the
System for the purpose of determining the adequacy of the System for present and future needs.
The Engineer performed a study entitled “City of Challis Water Facility Plan Study” (the
“Study”).

The Study determined that the City's potable water system does not meet the State of
Idaho requirements for Ground Water Source Redundancy and Redundant Fire Flow Capacity
(IDAPA 58.01.08.501). The Study also found that in violation of Idaho Rules for Public
Drinking Water Systems (IDAPA 58.01.08.552), several areas of the water distribution system
have incorrect pressure due to undersized piping. This creates risk of backflow contamination in
a public drinking water system and presents a public health concern. Additionally, the
undersized piping and dead end lines generates insufficient fire flow to fire hydrants in the City.

In order to achieve compliance with state law and obtain the required amount of clean
drinking water and fire flow, the Engineer recommended that the City immediately upgrade the
most critical sections of the piping network and install new telemetry to enable the City to
monitor the system and provide for intrusionélarms.

Based upon the Engineer’s recommendation contained in the Study, the Mayor and
Council of Petitioner have determined that transmission lines must be improved and new
telemetry installed to meet the present and immediate needs of the City in order for the System to
remain functional and adequate to meet the existing requirements of the System and maintain

supplies for clean drinking water and fire flow protection.
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V.

Petitioner’s Mayor and Council have identified that additional infrastructure is essential
to existing public water supply needs of the City and its residents. Accordingly, the upgrade of
undersized waterlines and the installation of new telemetry (hereinafter “Project”) has been
planned.

The location of these improvements will be within the City. The improvements must be
constructed for the purpose of meeting state drinking water standards and current fire supply
requirements in order to protect and preserve the health and welfare of the Petitioner’s
population.

VL

The total estimated cost of the Project, including legal services, interest on borrowed
funds during construction, contingencies, and related costs, has been estimated by the Engineer
as $8,078,877. Petitioner does not have funds available to it within its present budget or its
budget for the next fiscal year to pay for the Project and has determined that a portion of such
cost, in an amount not to exceed $3,200,000, must be financed over a term of years from the
_ revenues of the System and other lawfully available funds of Petitioner.

VIL

Pursuant to Sections 39-7601 through 39-7605, Idaho Code, and rules and‘regulations
promulgated pursuant thereto, the State has established a Drinking Water Loan Program for the
purpose, among other purposes, of making loans to municipalities for the financing of water
system improvements to facilitate compliance with national and state water and fire flow

standards.
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VIL

In order to finance the cost of the Project, Petitioner will make application to the State for
a loan from the Drinking Water Loan Program referred to above. In the alternative, the City will
issue a promissory note, water revenue bond, or other evidence of indebtedness to a qualified
third party.

IX.

The promissory note, or other evidence of indebtedness, if entered into by Petitioner,
would be in a principal amount not to exceed $3,200,000, payable over a 30-year period from
System revenues and other lawfully available funds of Petitioner, and would constitute an
indebtedness of Petitioner extending beyond the current year's revenues of Petitioner. No
approving vote of the electors of Petitioner has been sought or obtained.

X.

Article 8, Section 3, Idaho Constitution, provides that no county, city, or other political
subdivision shall incur any indebtedness or liability, in any manner or for any purpose, exceeding
in that year the income and revenue provided to it for such year, without the assent of two-thirds
(or, in the case of certain revenue bonds, the assent of the majority) of the qualified electors
thereof voting at an election held for that purpose, but said Article 8, Section 3, contains the
following exception: "provided, that this section shall not be construed to apply to the ordinary
and necessary expenses authorized by the general laws of the state...."

X1
Petitioner, by and through its Mayor and Council, has determined that the proposed

indebtedness for the financing of the Project constitutes an ordinary and necessary expense of the
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Petitioner authorized by the general laws of the State, within the meaning of the above-quoted
proviso to Article 8, Section 3, Idaho Constitution, for which no approving vote of the electors is
required. This determination is based upon the following factors:

A. The proposed expenditure is necessary to protect the health, safety, and welfare of
the inhabitants of the Petitioner and to comply with state drinking water standards
and comply with fire flow standards.

B. The proposed expenditure is for the construction of necessary upgrades and
improvements to existing City services in order to provide and adequate water
supply and fire storage for the City’s existing domestic water system, as opposed
to the purpose of undertaking a new endeavor.

C. The proposed Project is authorized by the general laws of the State.

D. Petitioner has operated the existing System for many years and has determined
that the Project is indispensable to the efficient continued provision of water
services in a manner to provide adequate supplies to meet the City’s current
municipal and fire supply needs,

E. The cost of the Project is not grossly disproportionate to the Petitioner’s overall
budget.

XIL
Petitioner seeks a determination of the validity of the proposed indebtedness, including
the Petitioner's proposed pledge to repay the loan from System revenues, in view of:
A, The legal issue, arising under Article 8, Section 3, Idaho Constitution, as to
whether or not the proposed promissory note or other obligation evidencing such
indebtedness constitutes an "ordinary and necessary expense" of Petitioner,

authorized by the general laws of the State, for which an approving vote of the

electors is not required.

PETITION FOR JUDICIAL CONFIRMATION - Page 6

EXHIBIT "A"

62

EXHIBIT "C"



X1
Judicial examination and confirmation pursuant to this Petition would serve an important
public purpose by providing an early determination of the validity of the power of Petitioner to
issue its promissory note or other evidence thereof, and to pledge to repay said obligations from
the revenues of t_he Petitioner's System and other lawfully available funds of Petitioner, all as

provided by the Judicial Confirmation Act and in particular Section 7-1302, Idaho Code.

WHEREFORE, Petitioner prays (1) for an order setting the date and time of a hearing
herein and directing the giving of notice hereof as provided by law, and (2) for a judicial
examination and determination of the validity of the power and authority of Petitioner (a) to incur
indebtedness in the amount not to exceed $3,200,000 without the approval of the electors of
Petitioner at a special election as an "ordinary and necessary expense" authorized by the general
laws of the State, and to issue its evidence of such indebtedness to the State, (b) to issue a
promissory note or other evidence of such indebtedness, and (c) to pledge its System revenues
and other lawfully available funds of Petitioner to the payment of such indebtedness; and a
declaration that the evidence of indebtedness thereof, when issued pursuant to such authority,
will be valid and binding special obligations of Petitioner, payable in accordance with its terms.

DATED this 27™ day of August, 2013.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

Stephanie J. Bonney
Attorney for Petitioner
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VERIFICATION

STATE OF IDAHO )
) ss.
County of Custer )
MARK LUPHER, being first duly sworn, deposes and says: That he is the Mayor of the

City of Challis, Idaho; that he has read the foregoing Petition, knows the contents thereof, and
believes the same to be true and correct.

Mark Lupher

SUBSCRIBED AND SWORN TO before me this ___day of August, 2013.

Notary Public for the State of Idaho
residing at
My Commission expires
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STEPHANIE J. BONNEY ISB #6037

- MOORE SMITH BUXTON & TURCKE, CHARTERED

950 W. Bannock Street, Suite 520 E x HIBIT ' ' D ' '
Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

e-mail: sjp@msbtlaw.com

Attorneys for Petitioner

INTHE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, INAND FORTHE COUNTY OF CUSTER

In re:

Case No.CV 2013-120
THE CITY OF CHALLIS

An Idaho municipal corporation,

Petitioner.

NOTICE IS HEREBY GIVEN that the City of Challis, Custer County, Idaho (the “City“), has petitioned,
pursuant to ldaho Code § 7-1301, et. seq. for seek judicial confirmation of the power of the City (1) to incur
an indebtedness as an “ordinary and necessary expense” of the City authorized by the general laws of the
State, within the meaning of Article 8, Section 3, of the Idaho Constitution, in a principal amount not to exceed
$3,200,000, for the purchase of improvements to the public water system of the City; (2) to issue revenue
bonds or other evidence of indebtedness of the City for the same, for the purpose of financing the cost of
necessary improvements to the public water system; and (3) to pledge the City’s water system revenues for
the payment of such indebtedness for a term of years.

Interested parties who wish to review the Petition may do so during normal business hours at the City
Municipal Building, 721 E. Main Avenue, Challis, Idaho.

Any interested party may appear by written appearance or answer to the Petition filed with the Clerk of
the above-entitled Court at any time prior to the date set for hearing on the Petition, which has been set for
the 16 day of October, 2013, at 2:00 o’clock PM., or as soon thereafter as the matter may be heard, at the
Custer County Courthouse, 801 E. Avenue, Challis, Idaho, 83226.

DATED this 9 day of September; 201 3.
CLERK OF THE DISTRICT COURT
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PAUL J. FITZER #5675
STEPHANIE J. BONNEY ISB #6037
MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
e-mail: pif@msbtlaw.com
sib@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

Inre: ) Case No.CV 2013-120
)
THE CITY OF CHALLIS, ) AFFIDAVIT OF
an Idaho municipal ) PAULJ. FITZER
corporation, )
)
Petitioner. )
)
STATE OF IDAHO )
) ss.
County of Ada )

PAUL J. FITZER, being first duly sworn on oath, deposes and says:

1. I am an attorney employed by Moore Smith Buxton & Turcke, Chartered,

attorneys for the City of Challis, Idaho in the above-entitled case.
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2. A true and correct copy of the Findings of Fact and Conclusions of Law entered in

the matter of In re: City of Burley, Idaho, Case No. CV-2012-549 (5th Judicial District, August

31, 2012) (improvements to wastewater/sewer collection system held to be an ordinary and

necessary expense), is attached to my Affidavit as Exhibit “A”.

3. A true and correct copy of the Findings of Fact and Conclusions of Law entered in

the matter of In re: City of Newdale, Idaho, Case No. CV-09-339 (7th Judicial District, August

28, 2009)(construction of a new 200,000 gallon water storage reservoir, rehabilitation of existing
wells, and installation of standby power at well held to be an ordinary and necessary expense), is

attached to my Affidavit as Exhibit “B”.

4. A true and correct copy of the Findings of Fact and Conclusions of Law entered in

the matter of In re: City of Soda Springs, Idaho, Case No. CV 2010-213 (6" Judicial District,

September 15, 2010) (improvements to wastewater/sewer collection system, held to be an

ordinary and necessary expense), is attached to my Affidavit as Exhibit “C”.

5. A true and correct copy of the Findings of Fact and Conclusions of Law entered in

the matters of In re: Southside Water and Sewer District, Case No. CV-2010-483 (1% Judicial

District, May 27, 2010) (improvements to wastewater/sewer collection system held to be an

ordinary and necessary expense), is attached to my Affidavit as Exhibit “D”.

6. A true and correct copy of the Findings of Fact and Conclusions of Law entered in

the matter of In re: City of Inkom, Idaho, Case No. 2006-15450C (6th Judicial District, May 30,

2006)(installation of chemical feed equipment, replacement of existing water mains, construction
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of a new 200,000 gallon water storage reservoir, installation of water meters, repair and upgrades
to existing water supply wells and booster pumping facility, and installation of a disinfection

system held to be an ordinary and necessary expense), is at{gthed 36 my Affidavit as Exhibit “E”.

DATED this 1* day of October, 2013.

SUBSCRIBED AND SWORN TO BEFORE pe this 1* day

ctober, 2013.

Publid in and Yorthe State of Idaho,
Residing at Boise, ID
My Commission expires: 08/08/2018
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF PAUL J.
FITZER this 1** day of October, 2013 served upon the following individuals and in the

corresponding manner:

David P. Claiborne _~via U.S. Mail

Sawtooth Law Offices __via Hand Delivery

1101 W. River Street, Suite 110 ____via Overnight Delivery

PO Box 7985 ____viaFacsimile: (208)629-7559

Boise, ID 83707 __via Email: david@sawtoothlaw.com

Hon. Joel Tingey _ ~via U.S. Mail

Custer County Courthouse _____via Hand Delivery

P.O. Box 385 _____via Overnight Delivery

Challis, ID 83226 __viaFacsimile: (208)879-5246

__viaEmail:
”/<£L4§é9

Paul Yitzer

AFFIDAVIT OF PAUL J. FITZER - Page 4

69



XHIBIT "A'

TORTT T IRT
Lea . ‘
STEPHANIE J. BONNEY ISB #6037 S S
MOORE SMITH BUXTON & TUREKE,[CHREIBRED
950 W. Bannock Street, Suite 520 WI2AUG 31 1510: 17
Boise, Idaho 83702 SEP 05 2012 T
CLERI GF iz SGURT

Telephone: (208) 331-1800 B&T CTD
Facsimile: (208) 331-1202 MSB&T,C
e-mail: sib@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CASSIA

Inre: ) Case No. CV-2012-549
)
THE CITY OF BURLEY, )
an Idaho municipal corporation, ) FINDINGS OF FACT AND
)  CONCLUSIONS OF LAW
Petitioner. )
)

This matter having come duly and regularly before this Court for hearing on August 31,
2012, and Petitioner having submitted a verified Petition for Judicial Confirmation (“Petition”),
and a memorandum of law and affidavits in support of its Petition, and it appearing that proper
notice of the filing of the Petition for Judicial Confirmation has been given as provided in Title 7,
Chapter 13, Idaho Code, and the Court having examined the allegations of the Petition, the
exhibits annexed thereto, and the memorandum of law and affidavits in support thereof, and the

matter having been fully submitted; the Court, being fully advised in the preniises, now makes

the following:
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FINDINGS OF FACT

L
Petitioner, the City of Burley, Cassia and Minidoka Counties, Idaho (the “Petitioner”), is
a political subdivision within the definition contained in Section 7-1303(6), Idaho Code, and has
filed this action pursuant to Sections 7-1301, et seq., Idaho Code (the “Judicial Confirmation
Law”), seeking judicial confirmation of the validity of a certain Loan Agreement (the “Loan
Agreement™) and of the issuance of its promissory note or other evidence of indebtedness,
between the Petitioner and the Idaho Bond Bank Authority (the “IBBA”), whereby Petitioner
secks to borrow funds for improvements to Petitioner's wastewater/sewer collection and
treatment system, to cause to be issued its promissory note or other evidence of indebtedness, and
pledge the net revenues of its sewer system and other lawfully available funds of Petitioner to the
payment thereof.
IL
Pursuant to Section 7-1304, Idaho Code, the City Council (“City Council”) of Petitioner,
on April 17, 2012, held and conducted a public hearing to consider whether it should adopt a
resolution authorizing the filing of a petition under the Judicial Confirmation Law. A notice of
the public hearing, in the form and content described in Section 7-1306(2), Idaho Code, setting
forth the time, place, and summary of the matter, was published once in the Weekly News
Journal, a newspaper of general circulation within Petitioner's boundaries and the official
newspaper of Petitioner, at least fifteen (15) days prior to the public hearing. Following the

public hearing, and after the passage of at least fourteen (14) days, the City Council, on May 14,
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2012, adopted Resolution No. 4-12, authorizing the filing of a petition for judicial confirmation
and making certain findings and determinations.
IL
Pursuant to Sections 7-1305 and 7-1306, Idaho Code, notice of the filing of the Petition
for Judicial Confirmation was duly served by publication once a week for three (3) consequtive
weeks by three (3) weekly insertions in the Weekly News Journal, a newspaper of general
circulation within Petitioner, and by posting in a prominent place at or near the main door of the
administrative office of Petitioner at least thirty (30) days prior to the date fixed in the notice of
hearing on the Petition, all as more fully shown by the Affidavit of Melanie Haynes on file
herein.
IV.
Petitioner has submitted with its Petition for Judicial Confirmation a copy of the proposed
Loan Agreement between Petitioner and the IBBA, which Petitioner proposes to execute.
Petitioner has also submitted an Affidavit of Melanie Haynes, with exhibits, an Affidavit of
Bradley S. Bjerke, P.E., with exhibits, and an Affidavit of Stephanie J. Bonney, with exhibits.
Petitioner’s proof was unopposed and the documents are conclusively deemed to be true and
correct in accordance with their terms.
V.
Petitioner owns, maintains, and operates, and has for many years owned, maintained, and
operated, pursuant to Title 50, Chapters 3 and 10, Idaho Code, a wastewater/sewer collection and
treatment system (the “System”) for the provision of sewer services to its residents. The System

serves the City and is the sole provider of public sewer service in the sewered areas of the City.
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VI

The City’s System consists of an industrial wastewater treatment plant (“IWTP”), a
municipal wastewater treatment plant (“MWTP”), and a collection system. Effluent is
discharged from both the IWTP and the MWTP to the Snake River pursuant to a National
Pollutant Discharge Elimination System (“NPDES”) permit for each wastewater treatment plant.

Petitioner retained the services of Forsgren Associates, a civil engineering firm duly
licensed to practice in Idaho (“Forsgren”), to conduct a study of the System for the purpose of
determining the adequacy of the System for present and future needs. Forsgren performed a
study entitled “City of Burley Wastewater vTreatment Plant Facilities Planning Study with
Municipal Wastewater Treatment Plant Update” (the “Study”) in 2010. The City also hired
Forsgren to prepare a Preliminary Engineering Report (PER), design plans, and specifications for
improvements to the IWTP in 2011. The PER, design plans, and specifications were completed
in December, 2011,

The PER determined that improvements must be made to IWTP to allow it to function
effectively and efficiently, and to eliminate the NPDES violations at the MWTP caused by the
diversion of waste from the IWTP. The recommended improvements generally consist of adding
aeration basin volume, replacing clarifier equipment, replacing pumps and piping, and adding
new dewatering equipment, blowers, and an effluent monitoring system (“Project”).

VIL

Based on the Study and the PER, improvements are needed for the City to upgrade the

safety, condition and performance of the System to meet existing needs of the System., Without

upgrades, the System will not be able to meet current needs, the Petitioner will not be able to
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comply with existing legal obligations to provide adequate sewer service, the Petitioner will
continue to violate its NPDES permit, and the Snake River will be at risk of contamination. The
deficiencies in the System threaten public health, subject the Petitioner to legal liability, and must
be addressed immediately.

Petitioner’s City Council has identified the Project as essential to existing sewer

collection and sewer treatment of Petitioner and its residents. The Project is for sewage

collection and treatment infrastructure and related facilities within the City for the purpose of
meeting the City’s existing legal obligation to comply with environmental regulations, complying
with the requirements of its NPDES permit, protecting against contamination of the Snake River,
and protecting and preserving the health and welfare of the Petitioner’s population. Without
upgrades, the System will be at risk of not meeting current needs, the City will be subject to legal

liability and the Snake River will be at risk of contamination.

VIIL
The total cost of the Project has been estimated as $6,000,000. Petitioner does not have
the additional funds of $6,000,000 available to it within its present budget to meet the additional
cost of the Project, and has determined that such cost must be financed over a term of years from

the revenues of the System and other lawfully available funds of Petitioner.

IX.
In order to finance the cost of the Project, Petitioner has made application to the IBBA for
a loan. The IBBA has determined that Petitioner is eligible for such loan and has indicated its

approval of such loan, substantially on the terms and conditions set forth in the draft Loan

Agreement which is annexed to Petitioner's verified Petition herein.
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X.

Petitioner does not have the necessary $6,000,000 available in its current funds or in its
System revenues for the current or ensuing fiscal year, and therefore must finance the costs over
a term of years. Petitioner has determined to finance the cost of the Project by entering into the
Loan Agreement with the IBBA, pursuant to which the IBBA will loan to Petitioner the
$6,000,000 required to finance the Project, and the Petitioner will issue its promissory note or
other evidence of such indebtedness and will repay the loan over a term not to exceed 20 years
from System revenues together with other lawfully available funds of Petitioner.

X1

The loan, if incurred pursuant to the proposed Loan Agreement, and the promissory note
or other evidence of indebtedness thereof, would constitute an indebtedness of Petitioner
extending beyond its current year's revenues. Petitioner has not sought or obtained an approving
vote of the electors at a special election called for the purpose of approving such indebtedness,
nor has Petitioner made provision for the levying of an annual property tax to constitute a sinking
fund for the payment of the interest on or principal of such indebtedness.

XI1I.

Article 8, Section 3, Idaho Constitution, provides, in relevant part, that no county, city, or
other political subdivision shall incur any indebtedness or liability, in any manner or for any
purpose, exceeding in that year the income and revenue provided to it for such year, without the
assent of two-thirds (or, in the case of certain revenue bonds, the assent of the majority) of the

qualified electors thereof voting at an election held for that purpose, but said Article 8, Section 3,
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contains the following exception: “provided, that this section shall not be construed to apply to
the ordinary and necessary expenses authorized by the general laws of the state . . ..”
XIIL

Petitioner, by and through its City Council, has determined that the proposed Loan
Agreement for the financing of the Project and the promissory note to be issued pursuant thereto
constitute “ordinary and necessary expenses” of Petitioner within the meaning of the above-
quoted proviso to Article 8, Section 3, Idaho Constitution, for which no approving vote of the
electors is required. This determination is based upon the following factors:

A. The legal issue, arising under Article 8, Section 3, Idaho Constitution, as to
whether or not the proposed loan agreement and any promissory note or other
obligation evidencing such agreement constitutes an “ordinary and necessary
expense” of Petitioner, authorized by the general laws of the State, for which an
approving vote of the electors is not required.

B. The requirement contained in the IBBA's proposed Loan Agreement that judicial
confirmation of the validity of the Loan Agreement be obtained as a condition
precedent to the execution of the Loan Agreement.

X1V,

Petitioner’s City Council has determined that the loan obligation may be validly secured
by Petitioner's execution of the proposed Loan Agreement, by the issue of its promissory note,
and by repayment of the same from its System revenues and other lawfully available funds of
Petitioner.

Based upon the foregoing Findings of Fact, the Court now makes the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 7

76



XHIBIT "A'g

CONCLUSIONS OF LAW

L
Proceedings under the Judicial Confirmation Law, Title 7, Chapter 13, Idaho Code, are

proceedings in rem, and jurisdiction of the subject matter and of all interested parties is lawfully

obtained through publication and posting as provided therein. Publication and posting as

authorized by the Judicial Confirmation Law is a valid method of vesting jurisdiction of this

Court over all interested parties and over the subject matter.
IL

Jurisdiction of this Court over the subject matter of the Petition for Judicial Confirmation
and over all interested parties has, as a matter of law, been obtained herein by publication and
posting as provided by law.

I
The Judicial Confirmation Law is valid and constitutional.
Iv.

The allegations of the Petition for Judicial Confirmation are deemed to be admitted by all
interested parties who failed to appear in objection thereto. This Court is authorized to render the
judgment as prayed for in Petitioner's Petition for Judicial Confirmation and as set forth
hereinafter.

V.

The Project proposed to be made by Petitioner, and the indebtedness proposed to be

incurred therefor, meets the criteria articulated by the Idaho Supreme Court to qualify under the

“ordinary and necessary expenses” exception to Article 8, Section 3, Idaho Constitution.
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VL
As “ordinary and necessary expenses” within the meaning of Article 8, Section 3, Idaho
Constitution, no approval of the electors of Petitioner at a special election called for such purpose
is required.
VIL
The Loan Agreement, when duly executed by Petitioner and the IBBA and the promissory
note when issued pursuant thereto will be valid and binding special obligations of Petitioner,
payable in accordance with their terms.
VIIL
Petitioner may validly pledge its sewer system revenues and other lawfully available
funds of Petitioner appropriated by Petitioner for such purpose, as security for its required
payments under the Loan Agreement.
Based on the Findings of Fact and Conclusions of Law, and good cause appearing
therefor,
THE COURT HEREBY DIRECTS that Judgment be entered in accordance with the
Petition for Judicial Confirmation, to the effect that the Loan Agreement constitutes a valid,

binding, and enforceable obligation of Petitioner and may be entered into and performed in

S

“District Judge

accordance with its terms.

DATED this 31% day of August, 2012,

FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 9

78



STEPHANIE J. BONNEY, ISB #6037

MOORE SMITH BUXTON & TURCKE, CHARTERE

950 W. Bannock Street, Suite 520
Boise, Idaho 83702

Telephone: (208) 331-1800
Facsimile: (208) 331-1202
e-mail: sib@msbtlaw.com

Attorneys for Petitioner

'EXHIBIT "B"-

By:

DISTRICT SEVEN COURT

County of Fremont State of Idaho
D Filed:

UG 28 2009

'ABBIE MACE, CLERK
Deputy Clerk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT

Inre:

THE CITY OF NEWDALE,
an Idaho municipal
corporation,

Petitioner.

This matter having come on duly and regularly before this Court for hearing on August
25, 2009, and Petitioner having submitted a verified Petition for Judicial Confirmation
(“Petition”), and a memorandum of law and affidavits in support of its Petition, and it appearing
~ that proper notice of the filing of the Petition for Judicial Confirmation has been given as
provided in Title 7, Chapter 13, Idaho Code, and the Court having examined the allegations of
tHe Petition, the exhibits annexed thereto, the memorandum of law and affidavits in support
thereof, the testimony of citizens in opposition to the Petition and the exhibits submitted by

citizens in opposition to the Petition, and the matter having been fully submitted; the Court,

N e N N’ e’ Ve e e

Case No.CV 09-339

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

being fully advised in the premises, now makes the following:
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FINDINGS OF FACT

L
Petitioner, City of Newdale, Fremont County, Idaho (the “Petitioner”), is a political
subdivision within the definition contained in Section 7-1303(6), Idaho Code, and has filed this
action pursuant to Sections 7-1301, et seq., Idaho Code (the “Judicial Confirmation Law™),
seeking judicial confirmation of the wvalidity of a certain Loan Agreement (the “Loan
Agreement”) and of the issuance of its promissory note or other evidence of indebtedness,
between the Petitioner and the State of Idaho, Department of Environmental Quality (the
“State”), whereby Petitioner seeks to borrow funds for improvements to Petitioner's domestic
water system, to cause to be issued its promissory note or other evidence of indebtedness, and
pledge the net revenues of its water system and other lawfully available funds of Petitioner to the
payment thereof.
1I.
Pursuant to Section 7-1304, Idaho Code, the City Council (the “Council”) of Petitioner,
on June 9, 2009, held and conducted a public hearing to consider whether it should adopt a
resolution authorizing the filing of a petition under the Judicial Confirmation Law. A notice of

the public hearing, in the form and content described in Section 7-1306(2), Idaho Code, setting

forth the time, place, and summary of the matter, was published once in The Standard Journal, a
newspaper of geheral circulation within Petitioner's boundaries and the official newspaper of
Petitioner, at least fifteen (15) days prior to the public hearing. Following the public hearing, and

after the passage of at least fourteen (14) days, the Council, on June 24, 2009, adopted
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Resolution No. 115, authorizing the filing of a petition for judicial confirmation and making

certain findings and determinations.
III.
Pursuant to Sections 7-1305 and 7-1306, Idaho Code, notice of the filing of the Petition
for Judicial Confirmation was duly served by publication once a week for three (3) consecutive

weeks by three (3) weekly insertions in The Standard Journal, a newspaper of general circulation

within Petitioner, and by posting in a prominent place at or near the main door of the
administrative office of Petitioner at least thirty (30) days prior to the date fixed in the notice of
hearing on the Petition, all as more fully shown by the Affidavit of City Clerk Susan Lott, the
Affidavit of Publication, and the Affidavit of Posting of Notice on file herein.
Iv.

Petitioner has submitted with its Petition for Judicial Confirmation a copy of the proposed
Loan Agreement between Petitioner and the State, which Petitioner proposes to execute.
Petitioner has also submitted an Affidavit of City Clerk Susan Lott with exhibits, an Affidavit of
Posting, and an Affidavit of City Engineer Winston Dryer, P.E., with exhibits. Petitioner’s proof

was unopposed and the documents are conclusively deemed to be true and correct in accordance

with their terms.

V.
Petitioner owns, maintains, and operates, and has for many years owned, maintained, and
operated, pursuant to Title 50, Chapters 3 and 10, Idaho Code, a water system (the “System”) for

the provision of domestic water services to its residents. The System serves the City and is the

sole provider of domestic water services in Newdale, Idaho.
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VI

The main components of the City’s System consist of two operating wells, a distribution
system of 47-8” PVC and cast iron piping with a 10” transmission line between the City Shop
Well and a water storage reservoir located 1.5 miles east of Newdale, serving approximately 378
residents, including commercial businesses and households. The existing system has been in
service since the 1960’s, and was last upgraded about 17 years ago.

The Dyer Group, LLC performed a Water Facilities Improvement Study for the City of
Newdale, Idaho in May (the “Study”), to assess the ability of the existing System to meet present
and future demand, together with performance of the System and its components with respect to
standards established by the State of Idaho through its Department of Environmental Quality
(“DEQ”) and the United States Environmental Protection Agency (“EPA™).

The Study showed that the City’s drinking water regularly exceeds the Environmental
Protection Agency’s (“EPA”) maximum contaminate level (MCL) for arsenic and fluoride.
Arsenic test results over the past four years shows a range of 9 parts per billion (ppb) to 13 ppb,
with a current annual average of 10.8 ppb. The MCL for arsenic is 10.0 ppb. Fluoride has

ranged from 3.1 parts per million (ppm) to 5.0 ppm, with a current annual average of 4.5 ppm.

The EPA MCL for fluoride is 4.0 ppm.

On January 31, 2006, the City entered into a Compliance Agreement with the Department
of Environmental Quality (“DEQ”) for the violation of arsenic standards. Under the Compliance

Agreement, Newdale must engineer and construct a treatment system as soon as possible to

address the arsenic contamination.
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VIL
Based on the Study and other available information, Petitioner’s Mayor and Council have
identified a central adsorptive media water treatment plant to reduce or eliminate the high
concentrations of arsenic an fluoride, construction of a new 200,000 gallon steel storage
reservoir, rehabilitation of both existing water supply wells, and installation of a standby power
generator at the Highway 33 well. (hereinafter, collectively, the ‘?‘Project”), as essential to

existing domestic water system needs of Petitioner and its residents. |

Such improvements to domestic water system and related fac:'ilities within the City are

necessary for the purpose of preserving the health, safety, and welfare of the Petitioner’s

population.

VIII.

The total cost of the Project has been estimated as $1,192,000. Petitioner does not have
funds available to it within its present budget to meet the cost of the Project, and has determined
that such cost must be financed over a term of years from the revenues of the System and other
lawfully available funds of Petitioner. The loan agreement provides funding for the Project.

IX.

In order to finance the cost of the Project, Petitioner has made application to the State for
a loan. The State has determined that Petitioner is eligible for such loan and has indicated its
approval of such loan, substantially on the terms and conditions set forth in the draft Loan

Agreement which is annexed to Petitioner's verified Petition herein.
g
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X.

Petitioner does not have the necessary $1,192,000 available in its current funds or in its
System revenues for the current or ensuing fiscal year, and therefore must finance the costs over
a term of years. Petitioner has determined to finance the cost of the Project by entering into the
Loan Agreement with the State, pursuant to which the State will loan to Petitioner the $1,200,000
required to finance the Project, with $600,000 of principal loan forgiveness, and the Petitioner
will issue its promissory note or other evidence of such indebtedness and will repay the loan over
a term not to exceed 20 years from System revenues together with other lawfully available funds
of Petitioner.

XL

The loan, if incurred pursuant to the proposed Loan Agreement, and the promissory note
or other evidence of indebtedness thereof, would constitute an indebtedness of Petitioner
extending beyond its current year's revenues. Petitioner has not sought or obtained an approving
vote of the electors at a special election called for the purpose of approving such indebtedness,
nor has Petitioner made provision for the levying of an annual property tax to constitute a sinking
fund for the payment of the interest on or principal of such indebtedness.

XII.

Article 8, Section 3, Idaho Constitution, provides, in relevant part, that no county, bity, or
other political subdivision shall incur any indebtedness or liability, in any manner or for any
purpose, exceeding in that year the income and revenue provided to it for such year, without the
assent of two-thirds (or, in the case of certain revenue bonds, the assent of the majority) of the

qualified electors thereof voting at an election held for that purpose, but said Article 8, Section 3,
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contains the following exception: “provided, that this section shall not be construed to apply to
the ordinary and necessary expenses authorized by the general Jaws of the state . .. .”
- XII1.

Petitioner, by and through its Council, has determined that the proposed Loan Agreement
for the financing of the Project Services and the promissory note to be issued pursuant thereto
constitute “ordinary and necessary expenses” of Petitioner within the meaning of the above-
quoted proviso to Article 8, Section 3, Idaho Constitution, for which no approving vote of the
electors is required. This determination is based upon the following factors:

A. The legal issue, arising under Article 8, Section 3, Idaho Constitution, as to
whether or not the proposed loan agreement and any promissory note or other
obligation evidencing such agreement constitutes an “ordinary and necessary
expense” of Petitioner, authorized by the general laws of the State, for which an
approving vote of the electors is not required.

B. The requirement contained in the State's proposed Loan Agreement that judicial
confirmation of the validity of the Loan Agreement be obtained as a condition
precedent to the execution of the Loan Agreement.

XIV.

Petitioner’s Council has determined that the loan obligation may be validly secured by
Petitioner's execution of the proposed Loan Agreement, by the issue of its promissory note and
by repayment of the same from its System revenues and other lawfully available funds of

Petitioner.

Based upon the foregoing Findings of Fact, the Court now makes the following:
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CONCLUSIONS OF LAW
L
Proceedings under the Judicial Confirmation Law, Title 7, Chapter 13, Idaho Code, are
proceedings in rem, and jurisdiction of the subject matter and of all interested parties is lawfully
obtained through publication and posting as provided therein. Publication and posting as
authorized by the Judicial Confirmation Law is a valid method of vesting jurisdiction of this
Court over all interested parties and over the subject matter.
I

Jurisdiction of this Court over the subject matter of the Petition for Judicial Confirmation
and over all interested parties has, as a matter of law, been obtained herein by publication and
posting as provided by law.

111.
The Judicial Coiaﬁrmation Law is valid and constitutional.
Iv.

The allegations of the Petition for Judicial Confirmation are deemed to be admitted by all
interested parties who failed to appear in objection thereto. This Court is authorized to render the
judgment as prayed for in Petitioner's Petition for Judicial Confirmation and as set forth
hereinafter.

V.

The Project proposed to be made by Petitioner, and the indebtedness proposed to be

incurred therefor, meets the criteria articulated by the Idaho Supreme Court to qualify under the

“ordinary and necessary expenses” exception to Article 8, Section 3, Idaho Constitution. The
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Idaho Supreme Court has held that the impact of a proposed expenditure on public safety is
fundamental to the determination of whether a project is “necessary.” City of Boise v. Frazier,
143 Idaho 1, 137 P.3d 388 (2006). If the expense is necessary to protect the health and safety of
the inhabitants of the municipality, it is both “ordinary and necessary.” Thomas v. Glindeman, 33
Idaho 394, 195 P. 92 (1921). In this case, Petitioner has established by affidavit (as cited in the

Findings of Fact) that the proposed Loan Agreement and Project are “ordinary and necessary
expenses” as articulated by the Idaho Supreme Court.
VI
As “ordinary and necessary expenses” within the meaning of Article 8, Section 3, Idaho

Constitution, no approval of the electors of Petitioner at a special election called for such purpose

is required.

VII.
The Loan Agreement, when duly executed by Petitioner and the State and the promissory

note when issued pursuant thereto will be valid and binding special obligations of Petitioner,

payable in accordance with their terms.

VIIL
Petitioner may validly pledge its water system revenues and other lawfully available

funds of Petitioner appropriated by Petitioner for such purpose, as security for its required

payments under the Loan Agreement.
Based on the Findings of Fact and Conclusions of Law, and good cause appearing

therefor,
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THE COURT HEREBY DIRECTS that Judgment be entered in accordance with the
Petition for Judicial Confirmation, to the effect that the Loan Agreement constitutes a valid,
binding, and enforceable obligation of Petitioner and may be entered into and performed in

accordance with its terms.

g«“«
DATED this ;2» day of August, 2009.

ey, Y
bt )/
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n CARBCR} COUINTY CLERK
m
SERIY

™ SEP.15.2010 4:06PM

200 SEP 1S M 402

IN THE CITY COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

Petitioner.

)
InRe: )  Case No. CV-2010-213
)
THE CITY OF SODA SPRINGS, )  FINDINGS OF FACT AND
an Idsho municipal corporation, )  CONCLUSIONS OF LAW
)
)
)

This matter having come duly and regularly before this Court for hearing on September
1, 2010, and Petitioner having submitted a verified Petition for Judicial Conflrmation
(“Petition”), and a memorandum of law and affidavits in support of its Petition, and it appearing
that proper notice of the filing of the Petition for Judicial Conflrmation has been given as
provided in Title 7, Chapter 13, Idaho Code, and the Court having examined the allegations of
the Petition, the exhibits annexed thereto, and the memorandum of law and affidavits in support
thereof, and the matter having been fully submitted; the Court, being fully advised in the
premises, now makes the following:

FINDINGS OF FACT
L

Petitioner, the City of Soda Springs, Caribou County, Idaho (the “Petitioner”), is a
political subdivision within the definition contained in Section 7-1303(G), Idaho Codc, and has
filed this action pursuant to Sections 7-1301, et ¢q, Idaho Code (the “Judicial Confirmation

Law”), seeking judicial confirmeation of the validity of a certain Loan Agreement (the “Loan
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Agreement”) and of the issuance of its promissory note or other evidence of indebtedness,
between the Petitioner and the State of Idaho, Department of Environmental Quality (the
“State”), whereby Petitioner sceks to borrow funds for improvements to Petitioner’s
wastewatet/sewer collection and treatment system, to cause to be issued its promissory note or
other evidence of indebtedness, and pledge the net revenues of its sewer system and other
lawfully available funds of Petitioner to the payment thereof.
II.

Pursuant to Section 7-1304, Idaho Code, the City Council (“City Council”) of Petitioner,
on June 2, 2010, held and conducted a public hearing to consider whether it should adopt a
resolution authorizing the filing of a petition under the Judicial Confirmation Law, A notice of
the public bearing, in the form and content described in Section 7-1306(2), Idaho Code, setting
forth the time, place, and summary of the matter, was published once in the Caribou County Sun,
a newspaper of general circulation within Petitioner’s boundarles and the officlal newspaper of
Petitioner, at least fifteen (15) days prior to the public hearing. Following the public hearing, and
after the passage of at least fourteen (14) days, the City Council, on June 23, 2010, adopted
Resolution No. 2010-3, authotizing the filing of a petition for judicial confirmation and making
certain findings and determinations.

I,

Pursuant to Sections 7-1305 and 7-1306, Idaho Code, notice of the filing of the Petition

for Judicial Conflrmation was duly served by publication once a week for three (3) consecutive

weeks by three (3) weekly insertions in the Caribou County Sun, a newspaper of general
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clrculation within Petitioner, and by posting in a prominent place at or near the main door of the
administrative officc of Petitioner at least thirty (30) days prior to the date fixed in the notice of
hearing on the Petition, all as more fully shown by the Affidavits of Posting and Publication on
file herein.

1v.

Petitioner has submitted with its Petition for Judicial Confirmation a copy of the
proposed Loan Agreement betwoen Petitioner and the State, which Petitioner proposes to
execute, Petitibner has also submitted an Affidavit of Posting, an Affidavit of Tausha Vorwaller,
with exhibits, and an Affidavit of Brent E, Crowther, P.E., with exhibits, Petitioner's proof was
unopposed and the documents are conclusively deemed to be true and correct in accordance with
their terms.

V.

Petitioner owns, maintains, and operates, and has for many years owned, maintained, and
operated, pursuant to Title 50, Chapters 3 and 10, Idabo Code, a wastewatcr/sewer collection and
treatment system (the “System) for the provision of sewer services to its residents. The System
serves the City and is the sole provider of public sewer service in the sewered areas of the City.

VL

The City's System consists of approximately 16.5 miles of 8 inch to 15 inch diameter
gravity sewer collection lines; three sewer collection pumping stations; an extended eeration
activated sludge wastewater treatment plant; and a 15 inch diameter concrete outfall discharge

line to the Bear River. Efflucnt is released to the Bear River pursuant to a NPDES permit,
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Petitioner retained the serviccs of Keller Associates, a civil engineering firm duly
licensed to practice in Idaho (“Keller™), to conduct a study of the System for the purpose of
determining the adequacy of the System for present and future needs, Keller performed a study
entitled “Soda Springs Wastewater Facilities Planning Study” (the “Study™) in 2006. The Study
determined that the City’s existing plant process units are outdated and do not operate efficiently.

The City has consistently excceded the NPDES ammonia limit by a significant margin in
the previous six years. Further, the NPDES permit will be revised to regulate the discharge of
phosphorus, and the City's wastewater treatment plant will not be able to mect more stringent
phosphorus limits, The City’s wastewater treatment plant also uses chlorine for disinfection, and
the effluent must then be dechlorinated to meet the low chlorine residual permit limit of 0.09
mg/l, Consequently, Keller recommended that the City’s wastewater treatment plant be
retrofitted and rehabilitated with an extended air bioselector plant, utilizing river discharge,

In April, 2009, the City hired Forsgren Associates, Inc. (“Forsgren™), a civil engineering
firm duly licensed to practice in Idaho (the “Engineer”) to perform an independent value analysis
review of the Study and Keller’s wastewater treatment facility design, The Englneer concurred
with Keller's recommendation that an extended air bioselector plant with river discharge was a

 viable alternative along with several other treatment processes,
VIL

Based on the Study, Forsgren's independent value analysis review, and Forsgren’s

technical memorandum, improvements ate needed for the City to upgrade the safety, condition

and performance of the System to meet existing needs of the System. Without upgrades, the
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System will not be able to meet current needs, the Petitioner will not be able to comply with
existing legal obligations to provide adequate sewer service, the Petitioner will continue to
violate its NPDES permit, and the Bear River will be at risk of contamination. The deficiencies
in the System threaten public health, subject the Petitioner to legal Hability, and must be
addressed immediately.

Petitioner’s City Council has identified the following improvements (the “Project”) as
essential to existing sower collection and sewer treatment of Petitioner and its residents: the
construction and installation of a headworks building with septic receiving and grit removal,
rotating aerators, two parallel sets of basins, and two clarifiers with equipment and disinfection.
The loan agroement provides funding for the Project.

The Project is for sewage collection and treatment infrastructure and related facilities
within the City for the purpose of meeting the City’'s existing legal obligation to comply with
environmental regulations, complying with the requirements of its NPDES permit, protecting
against contamination of the Bear River, and protecting and preserving the health and welfare of
the Petitioner’s population. Without upgrades, the System will be at risk of not meeting current
needs, the Clty will be subject to legal liability and the Bear River will be at risk of
contamination.

VIIL
The total cost of the Project has been estimated as $11,880,000. Petitioner does not have

the additional funds of $5,300,000 available to it within its present budget to meet the additional
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cost of the Project, and has determined that such cost must be financed over a term of years from
the revenues of the System and othex" lawfully available funds of Petitioner.
X,
In order to finance the cost of the Project, Petitioncr has made application to the State for
a loan, The State has determined that Petitioner is eligible for such loan and has indicated its
approval of such loan, substantially on the terms and conditions set forth in the draft Loan
Agreement which Is annexed to Pctitioner’s verified Petition herein.
X
Pctitioner does not have the necessary $5,300,000 available in its current‘funds or in its
System revenues for the current or ensuing fiscal year, and therefore must finance the costs over
a term of years. Petitioner has determined to finance the cost of the Project by entering into the
Loan Agreement with the State, pursuant to which the State will loan to Petitioner the
$5,300,000 required to finance the Project, and the Petitioner will issue its promissory note or
other evidence of such indebtedness and will repay the loan over a term not to exceed 20 years
from System revenues together with other lawfully available funds of Petitioner,
XL,
The loan, if incurred pursuant to the proposed Loan Agreement, and the promissory note
or other evidence of indebtednecss thercof, would constitute an indebtedness of Petitioner
extending beyond its current year’s revenues. Petitioner has not sought or obtained an approving

vote of the electors at a special election called for the purpose of approving such indebtedness,
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nor has Petitioner made provision for the levying of an annual property tax to constitute a sinking
fund for the payment of the intercst on or principal of such indebtedness.
XII.

Article 8, Section 3, Idaho Constitution, provides, in relevant part, that no county, city, or
other political subdivision shall incur any indebtedness or liability, in any manner or for any
purpose, exceeding in that year the income and revenue provided to it for such year, without the
assent of two-thirds (or, in the case of certain revenue bonds, the assent of the majority) of the
qualified electots thereof voting at an election held for that purpose, but said Article 8, Section 3,
contains the following exception: “provided, that this section shall not be construed to apply to
the ordinary and necessary expenses authorized by the general laws of the state, ., .”

XIIL

Petitioner, by and through its City Council, has determined that the proposed Loan
Agreement for the financing of the Project and the promissory note to be issued pursuant thercto
constitute “ordinary and necessary expenses” of Petitioner within the meaning of the above-
quoted proviso to Article 8, Section 3, Idaho Constitution, for which no approving vote of the
electors is requited, This determination is based upon the following factors;

A, The legal issue, arising under Article 8, Section 3, Idaho Constitution, as to
whether or not the proposed loan agreement and any promissory note or other
obligation evidencing such agreement constitutes an “ordinary and necessary
oxpense” of Potitioner, authorized by the general laws of the State, for which an

approving vote of the electors is not required,
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B. The requirement contained in the State’s proposed Loan Agreement that judicial
conﬁrmaﬁcﬁ of the validity of the Loan Agreement be obtained as a condition
precedent to the execution of the Loan Agreement.

XIV.
Petitioner’s City Council has detcrmined that the loan obligation may be validly secured by
Petitioner’s execution of the proposed Loan Agreement, by the issue of its promissory note, and
by repayment of the same from its System revenues and other lawfully available funds of
Petitioner.
Based upon the foregoing Findings of Fact, the Court now makes the following;
CONCLUSIONS OF LAW
L
Proceedings undet the Judicial Confirmation Law, Title 7, Chapter 13, Idaho Code, are
proceedings in rem, and jurisdiction of the subject matter and of all interested partics is lawfully
obtained through publication and posting as provided therein, Publication and posting as
authorized by the Judicial Confirmation Law is a valid method of vesting jurisdiction of this
Court over all interested partics and over the subject matter.
IL.
Jurisdiction of this Court over the subject matter of the Petition for Judicial Confirmation
anci over all interested partics has, as a matter of law, been obtained herein by publication and

posting as provided by law,
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1IN

The Judicial Confirmation Law is valid and constitutional.
v.
The allegations of the Petition for Judiclal Confirmation are deemed to be admitted by all
interested parties who failed to appear in objection thereto. This Court is authorized to render the

judgment as prayed for in Petitioner’s Petition for Judicial Confirmation and as set forth

hereinafter.

V.

The Project proposed to be made by Petitioner, and the indebtedness proposgd to be
incurred thercfor, meets the criteria articulated by the Idaho Supreme Court to quealify under the
“ordinary and necessary expenses” exception to Article §, Section 3, Idaho Constitution,

VL

As “ordinary and necessary expenses” within the meaning of Article 8, Section 3, Idaho

Constitution, no approval of the electors of Petitioner at a special clection called for such purpose

is required.

VIL
The Loan Agreement, when duly executed by Petitioner and the State and the promissoty
note when issued pursuant thercto will be valid and binding special obligations of Petitioner,

payable in accordance with their terms.
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VIIL

Petitioner may validly pledge its sewer system revenues and other lawfully available
funds of Petitioner appropriated by Pctitioner for such purposc, as security for its required
payments under the Loan Agrcement.

Based on the Findings of Fact and Conclusions of Law, and good cause appearing
therefor,

THE COURT HEREBY DIRECTS that Judgment bo entered in accordance with the
Petition for Judicial Confirmation, to the effect that the Loan Agreement constitutes a valid,‘

binding, and enforceable obligation of Petitioner and may be entered into and performed in

Crf bV, Loy

MITCHELL W. BROWN
District Judge

accordance with its terms,

DATED this__| 9 Mday of September, 2010,
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CERTIFICATE OF MAILING

I hereby certify that on September J g, 2010, a true and cortect copy of the
Findings of Fact and Conclusions of Law was served upon the following persons via fax
transmittal:

STEPHANIE ] BONNEY
MOORE SMITH BUXTON & TURCKE, CHARTERED

950 WEST BANNOCK STREET, SUITE 520
BOISE ID 83702

Fax No. (208) 331-1202
VEDA MASCARENAS, CLERK

st

7 SHARON LUVELLS

DEPUTY CLERK
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DERUTY
NIE J. BONNEY ISB #6037
fggopgg SMITH BUXTON & TURCKE, CHARTERED 201§l SEP 15 MM 4 02
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

e-mail: sib@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

Inre: ) Case No. CV-2010-213
)
THE CITY OF SODA SPRINGS, )
an Idaho municipal corporation, ) JUDGMENT
)
Petitioner. )
)

The Court having cntered its Findings of Fact and Conclusions of Law in the above-
entitled action, and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

(1)  The Judicial Confirmation Law, Title 7, Chapter 13, Idsho Cods, is valid and
constitutional.

(2)  The proposed Loan Agreement between the Clty of Soda Springs, Carlbou
County, Idaho and the State of Idaho, Department of Environmental Quality, as Exhibit “A” to
the Petition for Judicial Confirmation filed in this matter, and lodged on July 1, 2010, and the

promissory note issued pursuant thereto, constitute valid “ordinary and necessary expenses”

JUDGMENT - Page 1 OR\ G\N f\\..
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CERTIFICATE OF MAILING

1 hercby certify that on Wednesday, September 15, 2010, a true and correct
copy of the Judgment was served by placing the same in the respective courthouse mail

boxes or by regular postal service to the following:

(208) 331-1202

MOORE SMITH BUXTON & TURCKE, CHARTERED
STEPHANIE ] BONNEY
950 WEST BANNOCK STREET, SUITE 520

BOISEID 83702
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within the meaning of Article 8, Sectlon 3, Idaho Constitution, for which no approval of the
City's electors is required;

(3)  The proposed Loan Agreement, when duly cxccuted and delivered, and the
promissory note or other evidence of indebtedness, to be issued pursuant thereto, will, when
executed, issued, and delivered, constitute valid and enforceable special obligations of the

Petitioner, enforceable in accordance with their terms; and

(4)  The City may validly pledge its sewer revenues and other lawfully available funds
of the City appropriated by the City Council for such purpose as security for the payments
required under the Loan Agreement and the promissory note issued pursuant thereto.

DATED this 1 5 day of September, 2010.
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COUNTY OI" 80
FIRST JUBICIAL beRT.

STEPHANIE J. BONNEY ISB #6037

MOORE SMITH BUXTON & TURCKE, CHARTERED (200 MAY 27 P 3145
950 W. Bannock Street, Suite 520 =
Boise, Idaho 83702 L
Telephone: (208) 331-1800 CLERK B T (7.
Facsimile: (208) 331-1202 — ’g{L ------------ ‘

e-mail: sjb@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

Inre: ) Case No. CV-2010-483
)
SOUTHSIDE WATER AND ) FINDINGS OF FACT AND
SEWER DISTRICT, ) CONCLUSIONS OF LAW
an Idaho political subdivision, )
)
Petitioner. )
)

This matter having come on duly and regularly before this Court for hearing on May 19,

2010, and Petitioner having submitted a verified Petition for Judicial Confirmation (“Petition”), and

a memorandum of law and affidavits in support of its Petition, and it appearing that proper notice of

the filing of the Petition for Judicial Confirmation has been given as provided in Title 7, Chapter 13,

Idaho Code, and the Court having examined the allegations of the Petition, the exhibits annexed

thereto, and the memorandum of law and affidavits in support thereof, and the matter having been

fully submitted; the Court, being fully advised in the premises, now makes the following:
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FINDINGS OF FACT
L

Petitioner, Southside Water and Sewer District, Bonner County, Idaho (the “Petitioner”),is a
political subdivision within the definition contained in Section 7-1303(6), Idaho Code, and has filed
this action pursuant to Sections 7-1301, et seg., Idaho Code (the “Judicial Confirmation Law™),
seeking judicial confirmation of the validity of a certain Loan Agreement (the “Loan Agreement™)
and of the issuance of its promissory note or other evidence of indebtedness, between the Petitioner
and the State of Idaho, Department of Environmental Quality (the “State”), whereby Petitioner seeks
to borrow funds for improvements to Petitioner's wastewater/sewer collection and treatment system,
to cause to be issued its promissory note or other evidence of indebtedness, and pledge the net
revenues of its sewer system and other lawfully available funds of Petitioner to the payment thereof.

1L

Pursuant to Section 7-1304, Idaho Code, the Board of Directors (the “Board”) of Petitioner,
on February 18, 2010, held and conducted a public hearing to consider whether it should adopt a
resolution authorizing the filing of a petition under the Judicial Confirmation Law. A notice of the
public hearing, in the form and content described in Section 7-1306(2), Idaho Code, setting forth the
time, place, and summary of the matter, was published once in the Bonner County Daily Bee, a
newspaper of general circulation within Petitioner's boundaries and the official newspaper of
Petitioner, at least fifteen (15) days prior to the public hearing. Following the public hearing, and
after the passage of at least fourteen (14) days, the Board, on , 2010, adopted Resolution
No. ___, authorizing the filing of a petition for judicial confirmation and making certain findings

and determinations.
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11
Pursuant to Sections 7-1305 and 7-1306, Idaho Code, notice of the filing of the Petition for
Judicial Confirmation was duly served by publication once a week for three (3) consecutive weeks

by three (3) weekly insertions in the Bonner County Daily Bee, a newspaper of general circulation

within Petitioner, and by posting in a prominent place at or near the main door of the administrative
office of Petitioner at least thirty (30) days prior to the date fixed in the notice of hearing on the
Petition, all as more fully shown by the Affidavit of Posting and Publication on file herein.

Iv.

Petitioner has submitted with its Petition for Judicial Confirmation a copy of the proposed
Loan Agréement between Petitioner and the State, which Petitioner proposes to execute. Petitioner
has also submitted an Affidavit of Posting and Publication, with exhibits, and an Affidavit of Paul
Klatt, P.E., with exhibits. Petitioner’s proof was unopposed and the documents are conclusively
deemed to be true and correct in accordance with their terms.

V.

Petitioner owns, maintains, and operates, and has for many years owned, maintained, and
operated, pursuant to Title 42, Chapter 32, Idaho Code, a wastewater/sewer collection and treatment
system (the “System”) for the provision of sewer services to its residents. The System serves the
District and is the sole provider of public sewer service in the sewered areas of the District.

VI

Petitioner’s System consists of a collection system, treatment lagoons, and a wastewater land

application site where treated effluent is dispersed, by above ground irrigation equipment, and

absorbed by an agricultural crop.
FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 3
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Petitioner retained J-U-B Engineers, Inc. for the purpose of preparing a Plan entitled
“Southside Water and Sewer Distﬁct Wastewater Facility Plan Update (the “Plan”) to assess the
ability of the existing System to meet present and future demand and the feasibility of upgrading the
existing System to provide sewer services to residents that have paid for or been assessed, through a
local improvement district (“LID”), for sewer hookups. Based on the results of the Plan, Petitioner
has determined that a number of improvements to the System are needed to accommodate the
prepaid hookups, comply with the requirements of its Wastewater Land Application Permit
(“WLAP”), and protect against potential pollution from septic systems, which have, and continue to
be installed due to the existing sewer moratorium.

VIL

Based on the Plan, improvements are needed for the District to provide for treatment of sewer
to residents that have already purchased sewer hookups and to upgrade the safety, condition and
performance of the System to meet existing needs of the System. Without upgrades, the System will
not be able to meet current needs, the Petitioner will not be able to comply with existing legal
obligations to provide sewer service, the Petitioner will be at risk at violating the terms of its
WLAP, and Petitioner’s public drinking water supply will be at risk of contamination. The
deficiencies in the System threaten public health and subject the Petitioner to legal liability.

Petitioner’s Board has identified the following improvements ( the “Project”) as essential to
existing sewer collection, sewer treatment and public water supply needs of Petitioner and its
residents: the construction and installation of the infrastructure needed for the Project consists of

(a) acquiring adjacent property to apply treated effluent to approximately seven additional acres of
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land, (b) acquiring adjacent property to serve as a required buffer, and (c) rebuilding Lift Station #6
to accommodate the increase in capacity. The loan agreement provides funding for the Project.

The Project is for sewage collection and treatment infrastructure and related facilities within
the District for the purpose of meeting the District’s existing legal obligations, complying with the
requirements of its WLAP, protecting against groundwater contamination from septic systems and
WLAP violations, and protecting and preserving the health and welfare of the Petitioner’s
population. Without upgrades, the System will be at risk of not meeting current needs, and the
Petitioner’s public drinking water supply will be at risk of contamination.

VIIL.

The total cost of the Project has been estimated as $850,000. Petitioner does not have funds
available to it within its present budget to meet the cost of the Project, and has determined that such
cost must be financed over a term of years from the revenues of the System and other lawfully
available funds of Petitioner.

IX.

In order to finance the cost of the Project, Petitioner has made application to the State for a
loan. The State has determined that Petitioner is eligible for such loan and has indicated its approval
of such 1oan; substantially on the terms and conditions set forth in the draft Loan Agreement which is
annexed to Petitioner's verified Petition herein.

X.

Petitioner does not have the necessary $850,000 available in its current funds or in its System

revenues for the current or ensuing fiscal year, and therefore must finance the costs over a term of

years. Petitioner has determined to finance the cost of the Project by entering into the Loan
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Agreement with the State, pursuant to which the State will loan to Petitioner the $850,000 required
to finance the Project, and the Petitioner will issue its promissory note or other evidence of such
indebtedness and will repay the loan over a term not to exceed 20 years from System revenues
together with other lawfully available funds of Petitioner.
XL
The loan, if incurred pursuant to the proposed Loan Agreement, and the promissory note or
other evidence of indebtedness thereof, would constitute an indebtedness of Petitioner extending
beyond its current year's revenues. Petitioner has not sought or obtained an approving vote of the
electors at a special election called for the purpose of approving such indebtedness, nor has Petitioner
made provision for the levying of an annual property tax to constitute a sinking fund for the payment
of the interest on or principal of such indebtedness.
XIL
Article 8, Section 3, Idaho Constitution, provides, in relevant part, that no county, city, or
other political subdivision shall incur any indebtedness or liability, in any manner or for any purpose,
exceeding in that year the income and revenue provided to it for such year, without the assent of two-
thirds (or, in the case of certain revenue bonds, the assent of the majority) of the qualified electors
thereof voting at an election held for that purpose, but said Article 8, Section 3, contains the
following exception: “provided, that this section shall not be construed to apply to the ordinary and
necessary expenses authorized by the general laws of the state ... .”
XIIIL
Petitioner, by and through its Board, has determined that the proposed Loan Agreement for

the financing of the Project and the promissory note to be issued pursuant thereto constitute
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“ordinary and necessary expenses” of Petitioner within the meaning of the above-quoted proviso to
Article 8, Section 3, Idaho Constitution, for which no approving vote of the electors is required. This
determination is based upon the following factors:

A. The legal issue, arising under Article 8, Section 3, Idaho Constitution, as to whether
or not the proposed loan agreement and any promissory note or other obligation
evidencing such agreement constitutes an “ordinary and necessary expense” of
Petitioner, authorized by the general laws of the State, for which an approving vote of
the electors is not required.

B. The requirement contained in the State's proposed Loan Agreement that judicial
confirmation of the validity of the Loan Agreement be obtained as a condition
precedent to the execution of the Loan Agreement.

X1V.

Petitioner’s Board has determined that the loan obligation may be validly secured by
Petitioner's execution of the proposed Loan Agreement, by the issue of its promissory note, and by
repayment of the same from its System revenues and other lawfully available funds of Petitioner.

Based upon the foregoing Findings of Fact, the Court now makes the following:

CONCLUSIONS OF LAW

L
Proceedings under the Judicial Confirmation Law, Title 7, Chapter 13, Idaho Code, are
proceedings in rem, and jurisdiction of the subject matter and of all interested parties is lawfully

obtained through publication and posting as provided therein. Publication and posting as authorized
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by the Judicial Confirmation Law is a valid method of vesting jurisdiction of this Court over all
interested parties and over the subject matter.
IL.

Jurisdiction of this Court over the subject matter of the Petition for Judicial Confirmation and
over all interested parties has, as a matter of law, been obtained herein by publication and posting as

provided by law.
118

The Judicial Confirmation Law is valid and constitutional.
IV.

The allegations of the Petition for Judicial Confirmation are deemed to be admitted by all
interested parties who failed to appear in objection thereto. This Court is authorized to render the
judgment as prayed for in Petitioner's Petition for Judicial Confirmation and as set forth hereinafter.

V.

The Project proposed to be made by Petitioner, and the indebtedness proposed to be

incurred therefor, meets the criteria articulated by the Idaho Supreme Court to qualify under the

“ordinary and necessary expenses” exception to Article 8, Section 3, Idaho Constitution.

VL
As “ordinary and necessary expenses” within the meaning of Article 8, Section 3, Idaho
Constitution, no approval of the electors of Petitioner at a special election called for such purpose is

required.
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VIIL.

The Loan Agreement, whén duly executed by Petitioner and the State and the promissory
note when issued pursuant thereto will be valid and binding special obligations of Petitioner, payable
in accordance with their terms.

VIIL

Petitioner may validly pledge its sewer system revenues and other lawfully available funds of

Petitioner appropriated by Petitioner for such purpose, as security for its required payments under the

Loan Agreement.

Based on the Findings of Fact and Conclusions of Law, and good cause appearing therefor,
THE COURT HEREBY DIRECTS that Judgment be entered in accordance with the Petition
for Judicial Confirmation, to the effect that the Loan Agreement constitutes a valid, binding, and

enforceable obligation of Petitioner and may be entered into and performed in accordance with its

terms.

DATED thisé 2 iday of May, 2010.

VERBY
I, JUDGE

District Judge
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Michael C. Moore, ISB# 1188

Tammy A. Zokan, ISB# 5450

Moore Smith Buxton & Turcke, Chartered
225 North 9*" Street, Suite 420

Boise, Idaho 83702 - FIED
Telephone: (208) 331-1800 5 DALE HATCH
Facsimile: (208) 331-1202 . :
E-mail address: mcm@msbtlaw.com T

: : | W0 206
Kent A. Higgins, ISB# 3025 , L
Inkom City Attorney G il 0t DISTRCTCr sy
Merrill and Merrill, Chartered —— BARNOCKGOUNTY 1pao |

109 N. Arthur, 5% Floor

P.0. Box 991

Pocatello, Idaho 83204-0991

Telephone: (208) 232-2286

Facsimile: (208) 232-2499

E-mail address: khiggins@merrillandmerrill.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

In re: Case No. CV 2006 1545 OC

THE CITY OF INKOM,

)
)
)
an Idaho municipal ) FINDINGS OF FACT AND
corporation, ) CONCLUSIONS OF LAW

) .

)

)

Petitioner.

This matter having come on duly and regularly before this
Court for hearing on May 30, 2006, and Petitioner having
submitted a verified Amended Petition for Judicial Confirmation
(“Petition”), and a memorandum of law and affidavits in support
of its Petition, and it appearing that proper notice of the

filing of the Petition for Judicial Confirmation has been given
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as provided in Title 7, Chapter 13, Idaho Code, and the Court
having examined the allegations of the Petition, the exhibits
annexed thereto, and the memorandum of law and affidavits in
support thereof, and the matter having been fully submitted; the
Court, being fully advised in the prémises, now makes the
following:

FINDINGS OF FACT

I.

Petitioner, the City of Inkom, Bannock Cougty, Idaho (the
"Petitioner"), is a political subdivision within the definition
contained in Section 7-1303(6), Idaho Code, and has filed this
action pursuant to Sections 7-1301, et seq., Idaho Code (the
"Judicial Confirmatiﬁn Law"), seeking judicial confirmation of
the validity of a certain Loan Offer, Acceptance and Contract
{the "Lpan Agreement”) and of the issuance of its promissory note
or other evidence of indebtedness, between the Petitioner and
State of 1Idaho, Department of Environmental Quality (the
"State"), whereby Petitioner seeks to Dborrow funds for
improvements to Petitioner's domestic water system facilities,. to
cause to be issued its .promissory note or other evidence of
indebtedness, and to pledge the net revenues of its water system
to the payment thereof.

IT.
Puréuant to Section 7-1304, Idaho Code, the City Council

(the "Council") of Petitioner, on March 14, 2006, held and
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conducted a public hearing to consider whether it should adopt a
resolution authorizing the filing of a petition under thé
Judicial Confirmation Law. A notice of the public hearing, in
the form and content described in Section 7-1306(2), Idaho Code,
setting forth the time; place, and summary of the matter, was

published once in The Idaho Journal, a newspaper of general

circulation within Petitioner's boundaries and the official
newspaper df Petitioner, at least fifteen (15) days prior to the
public hearing. Following the public hearing, aﬂd’after the
passage of at least fourteen (14) days, the Council, on March 28,
2006, adopted Resolution No. 279, authorizing the filing of a
petition for Jjudicial confirmation and making certain findings
and determinations.
IIT.

Pursuant to Sectioﬁs 7-1305 and 7—1306, Iaaho Code, notice
of the filing of the Petition for Judicial Confirmation was duly
served by publication once a week for three (3) consecutive weeks

by three (3) weekly insertions in The Idaho Journal, a newspaper

of general circulation within Petitioner, and by posting in a
prominent place at or near ‘the main doér of the administrative
office of Petitioner at least thirty (30) days prior to the date
fixed in the notice of hearing on the Petition, all as more fully
shown by the Affidavit of City Clerk Marilyn Brown, the Affidavit
of Publication, and the Affidavit of Posting of Notice on file

herein.
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Iv.

Petitioner has submitted with its Petition for Judicial
Confirmation a copy of the proposed Loan Agreement between
Petitioner and the State, which Petitioner proposes to execute.
Petitioner has also submitted an Affidavit of City Clerk Marilyn
Brown with exhibits, an Affidavit of Posting, énd an Affidavit of
City Engineér Winston R. Dyer, P.E. Petitioner’s proof was
unopposed and thé documents are conclusively deemed to be trﬁe
and correct in accordance with their terms.

V.

Petitioner owns, maintains, -and operates, and has for many
years owned, maintained, and operated, pursuant to Sections 50-
‘323, 50-1032, and 50-1033, Idaho Code, a domestic water supply,
storage, and distribution system (the "SySteﬁ") for the prbvision
of domestic water services to its residents. The System serves
the entire City and is the sole provider of domestic water for
' approximately 290 residential hopseholds and businesses.

VI.

Petitioner's System currently consists of two water supply
wells, two storage reservoirs and distribution facilities. The
System is not currently metered. Petitioner, through its Mayor
and City Council, engaged Winston R. Dyer, P.E. (the "Engineer")
to conduct a study of the System for the purpose of determining
the adequacy of the System for present and future needs. The

Engineer performed a Water Facilities Improvement Study for the
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City of Inkom, Idaho, in 2005 (the "Study"), for Petitioner.

Based upon the Study, the Engineer determined that. certain

components of the System have become outmoded and inadequate for
the present and future needs of the City and are in need of
upgrade or replacement in order for the System to comply with
applicable water quality regulations and standards; and to remain
functional and adequate to meet the immediate and projected
requirements of the System. The Engineer has recommended
installation of chemical feed equipment, replacement of existing
undersized water mains, construction of a new 200,000 gallon
storage reservoir, installation of water meters throughout the
System, improvements to existing wells and booster pump facility
équipment that have outlived its useful life, and installation of
a disinfection system (the “Improvements”). The - Engineer has
determined that if the Improvements are not installed, the
existing System will be at risk of having drinking water that
exceeds the. United States Environmental Protection Agency's
(“EPA”) &established maximum contaminant level for dissolved
copper, disruption of the water Supply through depletion of
existing storage volumes, substandard system pfessure and flow
from deteriorating and undersized distribution piping in certain
areas, and potential:bacteriological contamination of the water
supply frdm the lack of gdeqﬁate disinfection treatment
equipment. The Engineer has further <reported that the

installation of the Improvements is the most cost effective
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solution for Petitioner to meet the immediate needs of
Petitioner’s System and inhabitants.
VII.

As a result of the report and recommendation of the
Engineer, Petitioner's Mayor and Council have determined that
certain improvements to the City’s System are required to meet
immediate bfire flow demand, water quality, pressure, supply,
conservation, and distribution needs. Petitioner has determined
that the following improvements are required in order for the
System to remain functional and adequate to meet the existing and
projected needs of Petitioner and its water |wusers: (1)
installation of chemical feed equipment on water supply wells to
meet EPA and Idaho Department of Environmental Quality (“DEQ” or
“State”} health and environmental requirements; (2) distribution
system improvements to restore existing piping and cbmply with
DEQ water pressure standards to achieve adequate pressure for
' fire protection and water distribution; {3). storage capécity to
provide water supply that meets equalization, fire reserve,
emergency storage and peak use requirements; (4) water meters to
detect leaks, prevent backflow contamination, reduce demand on
the Qater supply and encouragé water conéervation; (5)
improvements to the two existing water supply wells and booster
pumping facility to replace outmoded equipment and restore
facilities to their intended capabilities to meet water supply

needs; and (6) installation of a disinfection system to prevent
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bacterial contamination of the Petitioner’s water supply and

protect Petitioner’s inhabitants.
VIII.

The total cést of the Improvements, including acquisition .
and construction, engineering and legal services, interest on
borrowed funds during construction, contingencies, and related
costs, excludiﬂg grants and other state and federal "’
contributions, has been estimated by the Engineer as $800,000.
Petitioner does not have funds avéiléble to it within its present
budget to meet its share of the cost of the Improvements, and has
determined that such cost must be financed over a term of vyears
from the revenues of the System.

IX.

Pursuant to Sections 39-7601 through 39-7605, Idaho Code,
and rules and regulations promulgated pursuant thereto, the State
has established a Drinking Water Loan Account for the‘purpose,
among other purposes, of making loans to municipalities for the
financing public water system facilities. In order to finance
the cost of the Improvements, Petitioner has made application to
the State for a loan from the Drinking Water Loan Account
referred to above. The State has determined that Petitioner is
eligible for such loan and has ‘indicated its approval of such
loan, substantially on the terms and conditions set forth in the
draft Loan Agreement which is annexed to Petitioner's verified

Petition herein.
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X.

Petitioner does not have the necessary $900,000 available in
its current funds or in its anticipated water revenues for the
current or‘ensuing fiscal year, and therefore must'finance the
costs over a term of years. Petitioner has determined to finance
the cost of the Improvements by entering into the Loan Agreement
with the State, pursuant to which the State will loan to
Petitioner the $900,000 required to finance the Improvements, and
the Petitionef will issue its promissory note or other evidence
of such indebtedness and will repay the loan over a 20-year
period from wa;er System revenues.

XI.

The loén, if incurred pursuant to the proposed Loan
Agreemént, and the promissory note or other evidence . of
indebtedness thereof, would constitute an indebtedness of
Petitioner extending béyond its current vyear's revenues.
Petitioner ‘has not sought or obtained an approving vote of the
electors at a special election called £for the purpose of
approving.such indebtedness, nor has Petitioner made provision
for the levying of. an annual property tax to constitute a sinking
fund for the payment of the interest on or principal of such
indebtedness.

XII.
Article 8, Section 3, 1Idaho Constitution, provides, in

relevant part, that no county, «city, or other political
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subdivision shall incur any indebtedness or liability, in any
manner or for any purpose, exceeding in that year the income and
revenue provided to it for such year, without the assent of two-
thirds (or, in the case of certain revenue bonds, the assenﬁ of
the majority) of the qualified electors thereof voting at an
election held for that purpose, but said Article 8, Section 3,
contains the following exception: "provided, that this sectién
shall not be construed to apply to the ordinary and necessary
expenses authorized by the general laws of the state . . . ."
XIII,

Petitioner, by and through its Council, has determined that
the proposed Loan Agreement for the financing of the Impfovements
and the promissory note to bé issued pursuant thereto constitute
"ordinary and necessary expenses" of Petitioner within the
meaning of the above-quoted proviso to Article 8, Section 3,

Idaho Constitution, for which no approving wvote of the electors

is required. This determination is based upon the following
factors:
A. The proposed expenditure is necessary to protect the

health and safety of the inhabitants of the Petitioner
and to comply with state and federal health, safety,
and environmental standards.

B. The proposed expenditure is for the purpose of
repairing, rehabilitating, maintaining, and replacing

existing City services in order to render them
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éerviceable, as opposed to the construction of wholly
new facilities.

The proposed Improvements are authorized by the general
laws of the State.

Petitioner has operated the existing System for many
years and has determined fhat the Improvements are
indispensable to the efficient continued operation of
the System.

The amount of the proposed indebtedness is not

disproportionate to the Petitioner’s overall budget for

the year.

XIV.

Eetitioﬁer’s City Couﬁcil has determined that the loan
obligation may be validly secured by Petitioner's execution of
the proposed Loan Agreement, by the issue of its promissory note
pursuant thereto, and by repayment of the same from its water

System revenues.

Based upon the foregoing Findings of Fact, the Court now

makes the following:

CONCLUSIONS OF LAW

I.

Proceedings under the Judicial Confirmation Law, Title 7,

Chapter 13, Idaho Code, are proceedings in rem, and jurisdiction
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of the subject matter and of all interested parties is lawfully
obtained through publication and posting as provided therein.
Publication and ©posting as authorized by the Judicial
Confirmation Law 1is a valid method of vesting jurisdiction of
this Court over all interested parties and over the subject
matter.

II.

Jurisdiction of this Court over the subject matter of the
PetitibnA for Judicial Confirmation and over all interested
parties has, as . a matter of 1law, been obtained herein by
publication and posting as provided by law.

IIT.
‘The Judicial Confirmation Law is valid and constitutional.
Iv.

The allegations of the Petition for Judicial Confirmation
are deemed to be admitted by all interested parties who failed to
appear in objection thereto. This Court is authorized to render
the judgment as prayed for in Petitioner's Petition for Judicial
Confirmation and as set forth hereinafter.

V.

All of the Improvements proposed to be made by Petitioner,
and the indebtedness proposed to be incurred therefor, meet the
criteria articulated by the Idaho Supreme Court to qualify under
the "ordinary and necessary expenses" exception to Article 8,

Section 3, Idaho Constitution.
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VI.

As "ordinary and necessary expenses" within the meaning of
Article 8, Section 3, Idaho Consﬁitution, no approval of the
electors of Petitioner at a special election called for such
‘purpose is required.

VII.

The Loan Agreement, when duly executed by Petitioner and the
State, and the promissory note, when issued pursuant thereto,
will be valid and binding special obligations of Petitioner,
payable in accordance with their terms.

VIII.

Petitioner may validly pledge its water System revenues as
security for its required payments under the Loan Agreement.

Based on the Findings of Fact and Conclusions  of Law, and
good cause appearing therefor,

THE COURT HEREBY DIRECTS that Judgment be entered in
accordance with the Petition for Judicial Confirmation,'to the
effect that the Loan Agreement constitutes a valid, binding, and
enforceable obligation of Petitioner and may be entered into and
performed in accordance with its terms.

DATED thisCES() day of , 2006.

N. Randy Smith
District Judge
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PAUL J. FITZER #5675
STEPHANIE J. BONNEY ISB #6037
MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
e-mail: piff@msbtlaw.com
sib@msbtlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF ’IDAHO, IN AND FOR THE COUNTY OF CUSTER

Inre: ) Case No.CV 2013-120
)
THE CITY OF CHALLIS ) AFFIDAVIT OF
an Idaho municipal ) DONALD ACHESON
corporation, )
)
Petitioner. )
)
STATE OF IDAHO )
- )ss.
County of Gooding )

DONALD ACHESON, being first duly sworn on oath, deposes and says:

1. On or about December 2011, the City of Challis, Idaho (the “City”) contracted
with Riedesel Engineering to prepare a Challis Water System Facility Plan along with the
supplemental information and emergency protocol for the City’s existing water system
(DEQ No. 11-13-19] (the “Study”) attached hereto as “Exhibit A” and by this reference is fully

incorporated herein. I am and at all times pertinent hereto have been the duly appointed,
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qualified, and acting City Engineer of the City of Challis, Custer County, Idaho (the “City™)
specifically as it pertains to this project and the Study on behalf of Riedesel Engineering. Iam a
professional engineer duly licensed and practicing in the State of Idaho.

2. As the City Engineer in this capacity, I have personal knowledge of the matters
affecting the City’s public water supply and distribution system as set forth in this affidavit and
the conclusions drawn therefrom in the Study.

3. Existing Water System. For a complete analysis of the existing water system,
please refer to Chapter 3.3 of the Study. Serving the entire City of Challis, the City has owned
and operated its community water system (the “System”) for many years. The City has surface
and groundwater sources for drinking water. The surface water source comes from a slow sand
filter treatment plant. Garden Creek supplies the treatment plant. The City uses this source from
about March to December. It supplies the Old Town portion of the distribution system. The City
has the water right to divert 1.58 CFS from Garden Creek and the diversion rate is regulated at
the control structure on Garden Creek. Peak flow from this source is about 950 GPM. The peak
flow from the treatment plant can exceed the diversion rate because diverted water creates a
reservoir above the surface of the filter media. The reservoir plus the stored treated water in the
clear well allows the treatment plant to meet City demands exceeding the diversion rate at
Garden Creek. The City has (4) groundwater wells of which only 2 are currently in service.
Neither well supply is currently disinfected. Challis has 2.73 CFS in water right for its west and
east wells.

4. The most recent water system facility plan and resulting improvement project

performed for the City dates from 1981 and is approximately 30 years old. City staff has
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expressed concerns about the current system which creates water quantity and quality problems
including:

a. The City’s water supply comes from the unprotected Garden Creek Watershed
and from two existing ground water wells. The Garden Creek surface water
source is susceptible to contamination from the watershed.

b. The City is not able to provide adequate fire flows due to the use of existing
old and dead end water mains, and small diameter un-looped lines. See
IDAPA 58.01.08.501.

c. There are old, improperly spaced hydrants connected to 4” water mains. (4"
mains do not meet current law as a minimum of 6” mains must be utilized to
provide the minimum supply for fire suppression). See IDAPA 58.01.08.552.

d. The City does not have sufficient right to groundwater to expand that source
as a replacement to Garden Creek to meet either its current or design year
water demand.

e. Depending on the water year, the surface water source cannot meet the
summertime peak demand without rationing.

f. The City did not have a plan to anticipate water demands and provide water
services for future growth.

g. Any extension of service to supply additional demands or future growth
cannot be considered without an approved facility plan. IDAPA

58.01.08.502.01.
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h. The residential services and meters installed with the 1980s capital project are
aged and need to be replaced.

i. Aged pipes not replaced in the 1980s project are in desperate need of
replacement.

5. As owner and operator of the System, the City is charged with the duty of
maintaining safe and reliable water services for the City and its residents, and to do so in a
manner that does not jeopardize Petitioner’s drinking water supply. In furtherance of that
responsibility, the City retained the services of Riedesel Engineering, a professional consulting
civil engineering firm duly authorized and licensed to practice in Idaho (the “Engineer”), to
conduct a study of the System for the purpose of determining the adequacy of the System for

present and future needs.

6. We, at Riedesel Engineering, performed the Study in 2011 and 2012 in order to
assess the ability of the existing System to meet present and future demands, together with
performance of the System and its components with respect to standards established by the State

of Idaho through its Department of Environmental Quality (“DEQ”) and the United States

Environmental Protection Agency (“EPA”).

7. The Study and proposed Project, Recommended Project 1 (RP1), for
improvements to the existing Water System are the result of rigorous analysis of a number of
critical factors including an evaluation of the existing Water System, compliance with health and
environmental standards, environmental compatibility, cost effectiveness, compatibility with
existing systems, public acceptability, and implementation considerations. We focused on five

main areas for improvement:
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a. Drinking water sources
b. Potable storage

c¢. Distribution system

d. Metering

e. Telemetry

8. The Study concludes that the City’s water system does not meet the State of Idaho
requirements for Ground Water Source Redundancy and Redundant Fire Flow Capacity. IDAPA
58.01.08.501). The Study also found that in violation of Idaho Rules for Public Drinking Water
Systems (IDAPA 58.01.08.552) several areas of the water distribution system have low pressure
due to undersized piping. This creates risk of backflow contamination in a public drinking water
system and presents a public health concern. Additionally, the undersized piping generates

insufficient fire flow to the fire hydrants in the City.

9. In order to achieve compliance with state law and obtain the required amount of
clean drinking water and fire flow, the Study recommended the following ranking of priority
needs of the System:

a. Replace the surface water source with a new groundwater source in the

Garden Creek aquifer system.

b. Construction of distribution system improvements to tie the Old Town system
into the new groundwater system, eliminate 4-inch pipes and the fire hydrants

that tie to them, install new and properly spaced fire hydrants, and tie-in dead
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end lines. Add pressure reducing stations and isolation valves to create (4)

pressure zones which eliminates service areas that are over-pressurized.

c. Install a telemetry system to improve supervisory control and data acquisition

to protect the water system.
10.  In particular, the elements of Recommended Project 1 include:

s Metering. The Project replaces all the meters in the City with new automated meter read
(AMR) equipment taking the first steps to recover the estimated 4% lost water identified by
Idaho Rural Water. The Project allows the City to read every meter every month, reduce the

staffing requirements to bill for water, increase the accuracy of that billing, and provide the data

needed to do a water audit.

* Source Water. The Project allows the City to curtail use of the Garden Creek surface
water source and source water treatment. 2 new wells - one in the Garden Creek Aquifer system
that recovers the lost output of West Well #1 and one in the Salmon Aquifer System — will
replace the curtailed Garden Creek water source. The City will abandon the slow sand filter but
retain the surface water right. The Project solves the susceptibility issue of the unprotected

Garden Creek watershed by moving all of the City’s drinking water sources to groundwater.

» Distribution System. The Project includes all the modeled pipeline changes and
additions needed to meet the year 2030 design population and with total reliance on groundwater.
4 pressure zones will be formally established with new pressure reducing stations and isolation
valves. The system will have new, properly spaced hydrants on new pipelines and add hydrants

where needed to improve hydrant spacing on the existing pipelines. The Project solves the
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pressure zone issues with the existing distribution system, solves the fire hydrant spacing issue,
and allows the City to meet the projected drinking water demands of the year 2030 population.

The City will be able to meet the requirements of the design fire flow and duration.

« Distribution System Alternatives. The Project includes new transmission pipeline to
provide water and firefighting service to the Challis Airport. The transmission lines also allow
for development in the east and west corridors parallel to US 93, and for the annexation of the
Butts Subdivision into the City. The Project meets the City goals of serving the Airport and

providing for future growth.

» Telemetry. The Project connects the City’s key facilities into an integrated network that
provides enhanced supervisory control and data acquisition (SCADA). Key facilities include the
new and existing groundwater wells, and East and West Reservoirs. Telemetry will provide
better security for the drinking water system, and City staff will be able to access the SCADA
system remotely to evaluate and respond to alarm conditions. The Project improves the operation
and security of the drinking water system. |

11.  These improvements and upgrades are needed to protect and preserve the public
health, safety, and welfare of the City’s population, and comply with state drinking water and fire
flow standards. Without upgrades, these deficiencies in the Water System threaten public health

and subject the City to legal liability.

12.  Based upon my recommendation contained in the Study, the Mayor and Council
of the City have determined that these improvements are necessary to satisfy increasing potable

water demand, provide fire flow protection, and eliminate public health concerns.
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13.  The improvements will be installed in accordance with State of Idaho, Department

of Environmental Quality (“DEQ”) requirements.

14.  If the proposed System improvements are not made, the City and its inhabitants

will suffer the following consequences:

a. Existing Water System facilities will not be capable of meeting the needs of

users for fire flow and citizen demand for potable water.

b. Public health and safety will be at risk due to backflow contamination.

c. The City has potential legal liability, including fines.

15. The total estimated cost of Recommended Project 1 is estimated at § 8,078,877.
The City does not have funds available to it within its present budget or its budget for the next
fiscal year to pay for the Project and has determined that a portion of such cost, in an amount not
to exceed must be financed over a term of years from the revenues of the System and other
lawfully available funds of the City.

16.  Recommended Project #1 (RP1) is a plan for the development of the City of
Challis from now to the 2030 design year. RP1 addresses health and safety issues, operation and
maintenance improvements, and expansion of the water system to serve the airport and growth of
the community. RP1 needs strategic implementation for prudent implementation. “Prudent
implementation” has these elements in order of priority:

a. Address health and safety concerns

b. Focus on items that will reduce the operation and maintenance (O&M) costs

of the system
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¢. Expand the water system to serve the airport and other areas of interest to the

City as the need and demand for service occur
The City of Challis is proceeding with a revised project based on “prudent implementation”.
Basically, the revised project does not address the growth or expansion portions of
Recommended Project 1. The revised project includes:

a. Old Town Distribution System Improvements. Replace all 4-inch pipes with
6-inch or larger; install new properly spaced hydrants; loop dead end pipes;
install pressure reduction stations; roadway pavement replacement for pipeline
trenching.

b. Airport Water Line Fire Fighting Extension. Extend new 6 and 8-inch mains
to the airport and install new fire hydrants.

c. Metering and Telemetry. Replace all exiting water meters with new
automated read equipment; metering reading software and accounting system
training and coordination; upgrade water system supervisory control and data
acquisition (SCADA) system.

17.  The City does not have sufficient funds in its current budget to construct the
Project; therefore the City must borrow money in an amount estimated to be $3,200,000 so that it
can complete the Project in the most timely and efficient manner thereby allowing the City to
provide safe and sufficient water services.

18. It is my professional opinion, based on my understanding of the City’s existing
Water System and the Study accomplished by Riedesel Engineering, that the improvements

described above are essential for the City to improve the Water System so it may comply with
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health and environmental standards, provide a safe and sufficient water collection and treatment
system, protect against contamination of the City’s drinking water supply, and meet its
obligations to its citizens; and, that it may do so in the most cost effective manner. The proposed
expenditure is for the construction of necessary and indispensable upgrades and improvements to
existing City services in order to provide an adequate water supply and fire storage for the City’s

existing water system, as opposed to the purpose of undertaking a new endeavor.

DATED this l day of October, 2013.

"o (Bl

DONALD ACHESON

SUBSCRIBED AND SWORN TO BEFORE me this SP 1 day of October, 2013.

......................... _ OJU\(M ML

.... AIDA ZUKIC Notary Public in and #r the
NOTARY PUBLIC $ State of aho, residing at
§  STATE OF IDAHO ¥ “Tm TUY therein.

bttt My Commission expires: WM ‘ZDK
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF DONALD
ACHESON this 1% day of October, 2013 served upon the following individuals and in the

corresponding manner:

David P. Claiborne v~ viaU.S. Malil

Sawtooth Law Offices _____via Hand Delivery

1101 W. River Street, Suite 110 ___via Overnight Delivery

PO Box 7985 __viaFacsimile: (208)629-7559

Boise, ID 83707 ___via Email: david@sawtoothlaw.com

Hon. Joel Tingey ___Aa U.S. Mail

Custer County Courthouse ____via Hand Delivery

P.O. Box 385 _____via Overnight Delivery

Challis, ID 83226 __viaFacsimile: (208)879-5246
_viaEmail:

/Bg/ Aég fon

Paul J7 Fltzer !
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

800 North Skyline Dr., Sulte B » Idaho Falls, Idaho 83402  (208) 526-2650 C.L."Buich” Otler, Governor
Curl Fransen, Direclor

August 23, 2012

Mayor Mark Lupher
City of Challis

PO Box 587
Challis, ID 83226

Re:  City of Challis Water System Facility Plan, Custer County, DEQ No. 11-13-19

Dear Mayor Lupher:

We have reviewed the City of Challis Water System Facility Plan along with the supplemental
information and the emergency protocol prepared by Donald G. Acheson of Riedesel Engineering. We
hereby approve the Water System Facility Plan as fulfilling the technical portion of the Facility Plan.
If the city wishes to pursue a construction loan from the DEQ’s Drinking Water State Revolving Loan
Fund (SRF) an environmental information document must be completed and approved by the
Department prior to being eligible for funding. Please forward the water system improvement
engineering plans and specifications for the water system improvements when available.

If you have any questions regarding this letter or if we can be of further assistance, please call me at (208)
528-2650.

Sincerely,

Carlin Féisthamel, P.E.
Water Quality Engineer

- — o

-y =N s

cc:  Greg Eager, P.E., Regional Engineering Manager, DEQ-IF G ST Kl
<Donald G-Acheson; P:E:Project Engineer; Riedesel- Engineering e . JDJ'
Mg 27 201

et Emass
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This supplement responds to a clarification request by the reviewer of the facility plan
submitted to the Department of Environmental Quality, Idaho Falls Regional Office. The
request for clarification has (3) parts:

1. H20Q Map. Information to decipher the hydraulic model extended period
simulations depicting the response of the existing and future distribution systems
under a peak day load with a fire flow demand. Appendix 1 to this supplement
contains this information. The appendix information translates the reports in
Appendix F ~ Sections 1.1 and 2.1 of the facility plan.

2. Loss of Source. Determination of the existing and future distribution system
response to peak day demand with (1) of the water sources non-operational
meeting the requirements of IDAPA 58.01.08.501.17 — Ground Water Source
Redundancy, as follows:

17. Ground Water Source Redundancy. New community water systems
served by ground water shall have a minimum of two (2) sources if they are
intended to serve more than twenty-five (25) connections or equivalent dwelling
units (EDUs). Under normal operating conditions, with any source out of service,
the remaining source(s) shall be capable of providing either the peak hour
demand of the system or a minimum of the maximum day demand plus
equalization storage. See Subsection 501.18 for general design and redundancy
requirements concerning fire flow capacity.

3. Loss of Source Duration. IDAPA 58.01.08.501.17 does not specify duration.
Based on a phone call to Carin Fiesthamel, IDEQ-IFRO, the duration of a source
outage is the time it takes to get the source back on line. We Interpret this to be
a non-emergency repair of the source equipment, such as pumping equipment,
motor, controls, etc. A conversation with Mr. Corey Rice, Water & Wastewater
Superintendant for the City of Challis indicates that he is able to restore pumping
equipment in 3 days or less.

We used 72 hour duration of a source outage at peak day (3 consecutive peak days
of source outage) to simulate the response of the water system. Appendix 2 to this
supplement contains simulation data from the hydraulic model supporting the
findings.
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1 PEAK HOUR DEMAND OR MAXIMUM DAY PLUS EQUALIZATION STORAGE
1.1 ' Peak Hour Demand - Existing and Future System

We analyzed the peak hour demand for Challis’ existing water system to be about 1,950
GPM, occurring at 04:00 hours', For the desngn year and design year population we
project peak hour demand at about 2,700 GPM?,

1.2 Maximum Day Plus Equalization Storage - Existing and Future System

We analyzed Challis’ existing peak day demand to be 1,862,150 gallons per day®. For
the desngn year and design year population we project peak day demand at about
2.57MG".

2 RECOMMENDED PROJECT 1 SYSTEM RESPONSE TO A WATER SOURCE FAILURE

2.1 Description of Sources and the Distribution System

Recommended Pro;ect #1 (RP1) includes changes to the distribution system and the
drinking water sources®. The Garden Creek Slow Sand Filter (GCSSF) is not an
operational part of RP1. The total capacity of all these sources Is as follows®:

. Required Peak Hour Demand (All as GPM) <2,700.0>
s Peak output from West Wells 1,100.0
o Peak output from East Wells 1,200.0
s <Deficit>, Overage . <400.0>

Based on output capacities, the water sources for the existing system cannot meet the
letter of IDAPA 58.01.08.501,17 for peak hour demand with all sources operational.

The worst case for the system occurs when one of the higher producing East Wells is
not in service:

¢ Required Peak Hour Demand (All as GPM) <2,700.0>
o Peak output from West Wells 1,100.0

» Peak output from East Wells 600.0

! s Water System Facility Plan (WSFP), Section 3.3.3.5, page 30
WSFP Section 4.2, page 41
3WSFP, Section, Section 3.3.3.5, Table, page 31.

“WSFP, Section 4.2, page 41

‘WSFP Section 7.1.1, page 54
6 WSFP, Section 7.2.1, page 56

PAGE40OF 9

EXHIBIT "A"



e <Deficit>, Overage <1,000.0>
The RP1 cannot meet the statute with (1) non-operational source.
An analysis of peak day plus equalization storage follows:

Required Peak Day Demand (All as Gallons per Day) <2,570,000.0>

]

» Total Equalization Storage 400,000.0
* Peak output West Wells 1,584,000.0
» Peak-output from East Wells 1,728,000.0
» <Deficit>, Overage 1,142,000.0

The worst case for the system occurs when one of the higher producing East Wells is
not in service:

Required Peak Day Demand (All as Gallons per Day) <2,570,000.0>

(]

« Total Equalization Storage 400,000.0
e Peak output West Wells 1,584,000.0
o Peak output from East Wells 864,000.0
o <Deficit>, Overage 278,000.0

While pump capacity plus storage meets the letter of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>