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MEDICAL MALPRACTICE AND COMPENSATION IN FRANCE

PART I: THE FRENCH RULES OF MEDICAL LIABILITY SINCE THE
PATIENTS' RIGHTS LAW OF MARCH 4,2002

FLORENCE G'SELL-MACREZ*

INTRODUCTION

The French law of medical malpractice must be understood within the
context of a French health care system that is characterized by the division
among the public sector, primarily public hospitals, and private practition-
ers or institutions, which may be either non-profit organizations or for-
profit establishments that depend on their fees for funding. Indeed, 86 per-
cent of the salaried health professionals work in the public sector,, and 65
percent of the available beds are located in public hospitals.2 With regard to
physicians, only 46.5 percent of physicians work independently in private
practice, while 41.7 percent are employed by public or private hospitals,
and 11.8 percent do both private practice and hospital work.3 The weight of
the public sector is also palpable through the action of the Sdcurit Sociale
(Social Security), the public health insurance program that was established
in 1945.4 The Social Security takes care of all health costs, though it does
not fully cover these expenses since reimbursement is regulated through
uniform rates and tariff references. About 75.5 percent of the total health
expenditures are covered by the public health insurance system, whereas

* Professor of Private Law, Universit6 de Bretagne Occidentale. I thank my friend William
Chan for his precious comments on an earlier draft of this article.

1. YVON BERLAND, DEMOGRAPHIE MIDICALE HOSPITALIERE [HOSPITAL MEDICAL

DEMOGRAPHY] § 1.3.1, at 25 (2006), available at http://www.securite-
sociale.fr/communications/rapports/2006/berland/rapport berland.pdf.

2. Id. at 122 tbl3.2.1.
3. CONSEIL NATIONAL DE L'ORDRE DES MIDECINS [NATIONAL COUNCIL OF THE ORDER OF

PHYSICIANS], ATLAS DE LA DEMOGRAPHIE MIDICALE EN FRANCE [ATLAS OF MEDICAL DEMOGRAPHY

IN FRANCE] 15 tbl. 7 (2010), available at http://www.conseil-
national.medecin.fr/sites/default/files/Atlas%20National%20CNOM%202010.pdf.

4. Within the French context, the expression "Social Security" refers to the public social insur-
ance system, which mostly covers health care, like Medicare or Medicaid in the United States, or
retirement pensions.
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9.4 percent are paid by patients and 13.4 percent by complementary insur-
ance.5 Most practitioners conform to the Tarif de convention (tariff refer-
ences), which stipulates the fixed rates to be charged by doctors set by the
national convention for all health services. In principle, patients are free to
choose their doctor, but this freedom of choice has been diminished by Law
2004-810 of August 13, 2004, for the "coordination of care," 6 which re-
quires each insured individual to choose a "primary care physician"
("midecin traitant").7

Since health is considered a matter of public policy, there is tradition-
ally in France a ministry of public health that is in charge of conducting
health policies. In addition, various public agencies are very active in the
field, especially in prevention and deterrence of medical accidents. The
High Council of Public Health (Haut Conseil de la Santj Publique
[HCSP]) contributes to the definition of public health goals.8 The French
Agency for Sanitary Safety of Health Products (Agence Frangaise de Sdcu-
rit6 Sanitaire des Produits de Santj [AFSSAPS]) 9 guarantees the efficien-
cy, quality, and proper use of health products. The French National
Authority for Health (Haute Autorit de Sante [HAS]) manages "a number
of activities designed to improve the quality of patient care and to guaran-
tee equity within the healthcare system."' 0 The HAS activities "range from
assessment of drugs, medical devices, and procedures to publication of
guidelines to accreditation of healthcare organisations and certification of
doctors."l The Regional Agencies for Health (Agences Rdgionales de
Santa [ARS]), were created in 2010 and are responsible for safety, preven-
tive actions, organizing the supply of care based on population needs, risk

5. ANNIE FENINA ET AL., DIRECTION DE LA RECHERCHE, DES ETUDES, DE L'EVALUATION ET DES
STATISTIQUES [FRENCH DIRECTORATE FOR RESEARCH, STUDIES, EVALUATION, AND STATISTICS], LES
COMPTES NATIONAUX DE LA SANTE EN 2009 [NATIONAL ACCOUNTS OF HEALTH IN 2009] 5 tbl.2
(2010), available at http://www.sante.gouv.fr/IMG/pdf/er736.pdf.

6. Loi 2004-810 du 13 ao0t 2004 relative A l'assurance maladie [Law 2004-810 of August 13,
2004 on Health Insurance], Journal Officiel de La Rdpublique Frangaise [J.O.] [Official Gazette of
France], August 17, 2004, p. 14598.

7. CODE DE LA SECURITE SOCIALE [CSS] art. L. 162-5-3. The primary care physician is a general
practitioner (or more rarely, a specialist) who may refer the patient, if necessary, to a particular special-
ist. The primary care physician manages the patient's personal record, which contains all necessary
information regarding the patient's health.

8. Missions, HAUT CONSEIL DE LA SANTE PUBLIQUE,
http://www.hcsp.fr/explore.cgi/hcsp?ae=hcsp&clef-43&menu=0672 (last visited Mar. 29, 2011).

9. AGENCE FRANQAISE DE SECURITE SANITAIRE DES PRODUITS DE SANTE, http://www.afssaps.fr/
(last visited Apr. 3, 2011).

10. About HAS, HAUTE AUTORITE DE SANTE, http://www.has-
sante.fr/portail/jcms/c_5443/english?cid=c 5443 (last visited Apr. 3, 2011).

11. Id.
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MEDICAL MALPRACTICE IN FRANCE: PART I

management, control of management of health facilities, pilot programs to
improve work practices, and collection and interpretation of health data.12
The Agencies also aim to foster cooperation between health professionals
and health facilities to improve the care of patients. 13 Despite the action of
these various public institutions, the lack of sufficient prevention policies,
especially in terms of "risk management," is often highlighted.14 This is
why recent texts were adopted concerning prevention policy.' 5

In this context, Law 2002-303 of March 4, 2002, relative aux droits
des malades et a la qualit du syst~me de santg (hereinafter the Patients'
Rights Law) has unified medical malpractice liability rules, regardless of
the actors involved-public or private.16 This Law defines patients' rights
and sets forth general principles regarding the responsibility of health pro-
fessionals and health institutions, which are now in the Code of Public
Health (CODE DE LA SANTE PUBLIQUE) [CSP].17 However, despite the
unification of medical malpractice rules, disputes still have to be brought
before administrative or civil courts, according to whether the medical
malpractice has occurred in a public hospital or in a private practice or
institution. It should also be noted that victims may initiate prosecution
before criminal courts against any health professional if it appears that he
or she committed a criminal offense. And physicians may be brought be-
fore disciplinary courts in case of violation of the Code of Ethics (Code de
ddontologie mddicale).

12. See generally REMI PELLET, Les m6decins lib6raux et la loi n'2009-879 du 21 juillet 2009,
f(H6pital, Patients, Sant6 et Territoiress (HPST) [Private Physicians and Law 2009-879 of July 21,
2009 on Hospital Reform, Patients, Health, and Territories], UNION REGIONALE DES MEDECINS
LIBERAUX DE MIDI-PYRENEES [REGIONAL UNION OF PRIVATE PHYSICIANS OF MIDI-PYRENEES], Apr.
2010, available at
http://www.remipellet.com/pages/publications/art%20RE9mi%2OPellet%2OLes%20mE9decins%20
lib%E9raux%20et%201a%201oi%20HPST.pdf.

13. Id.
14. See Missions et objectifs de la Prdvention Mddicale [Missions and Objectives of La Pr6vention

M6dicale], LA PREVENTION MEDICALE, http://www.prevention-medicale.org/1-association/nos-
missions-doc/missions.html (last visited Mar. 30, 2011). La Pr6vention Mddicale is a non-profit organi-
zation promoting prevention and deterrence of medical risks.

15. See D6cret 2010-1408 du 12 novembre 2010 relatif A la lutte contre les 6v6nements ind6si-
rables associ6s aux soins dans les 6tablissements de sant6 [Decree 2010-1408 on the Prevention of
Adverse Events Associated with Care in Health Facilities], J.O., Nov. 16, 2010, p. 20428. Preventive
actions shall be decided by the direction of the hospital, CODE DE LA SANT PUBLIQUE [CSP) art. R.
6111-2, and implemented by a healthcare-associated risk manager, CSP art. R. 6111-4.

16. Loi 2002-303 du 4 mars 2002 relative aux droits des malades et A la qualit6 du systbme de
sant6 [Law 2002-303 of March 4, 2002 on Patients' Rights and the Quality of the Health System], J.O.,
March 5, 2002, p. 4118 [hereinafter Patients' Rights Law of March 4, 2002].

17. Id.

2011] 1095



CHICAGO-KENT LA W REVIEW

The Patients' Rights Law of March 4, 2002, not only provides for new
liability rules but also organizes the compensation of injuries that cannot be
attributed to any misconduct.18 When the injury results from acts of pre-
vention, diagnosis, or treatment, and when such injury is abnormal with
respect to the patient's previous health and its likely evolution,19 the vic-
tim's claim may be brought before the National Fund for Compensation of
Medical Accidents (Office National d'Indemnisation des Accidents Midi-
caux [ONIAM]). 20 In addition, the ONIAM is in charge of compensating
the victims who cannot get compensated by the health professional or
his/her insurer, even if liability rules are applicable. The compensation
schemes that complement civil liability in such cases are said to be based
on the principle of "solidaritd nationale" (national solidarity): the term
reflects the idea that the whole community supports the cost of such risks.
Finally, the Patients' Rights Law of March 4, 2002 regulates the settlement
of disputes between patients and health professionals.

This piece will focus on the cases where a medical accident is likely to
justify the responsibility of the practitioner. We will first consider the gen-
eral conditions of the health professional's liability (Part I), before turning
to the question of administration and adjudication of claims (Part II).

I. GENERAL CONDITIONS OF MEDICAL LIABILITY

Before the Patients' Rights Law of March 4, 2002, medical malprac-
tice liability in the private sector was viewed as a matter of contract law,
due to a famous ruling of the Cour de cassation in the Mercier case.21 This
case overruled previous decisions according to which physicians were lia-
ble under tort law.22 Since 1936, a contract was deemed to be formed be-

18. Id.
19. CSP art. L. 1142-1.
20. See Genevieve Helleringer, Medical Malpractice and Compensation in France, Part II:

Compensation Based on National Solidarity, 86 Chi.-Kent L. Rev. 1019, 1127 (2011).
21. Cour de cassation [Cass.] [supreme court for judicial matters] civ., May 20, 1936, D.P. 1 1936,

1, 88, concl. Matter, rapp. L. Josserand; Gaz. Pal. 1936, 2, 41, note A. Besson; S. Jur. 1 1937, 1, 321,
note A. Breton; REVUE TRIMESTRIELLE DE DROIT CIVIL [QUARTERLY JOURNAL OF CIVIL LAW] [RTD
civ.] 1936, 691, obs. R. Demogue.

22. Mireille Bacache, La responsabiliti mddicale sans faute : pass, prdsent et avenir [Medical
Liability Without Fault: Past, Present, and Future], in LIBER AMICORUM CHRISTIAN LARROUMET 19,
19 (2009); see CODE CIVIL [C. CIV.] arts. 1382-1383; Cass. req., June 18, 1835, D.P. 1 1835, 1, 300,
concl. Dupin; S. Jur. 1 1835, 1, 401 PHILIPPE LE TOURNEAU ET AL., DROIT DE LA RESPONSABILITE ET
DES CONTRATS [LAW OF LIABILITY AND CONTRACTS] DALLOZ ACTION 4199 (8thed. 2010); see also
Philippe Pierre, Assurance, responsabilite et santo : reflexions sur une trilogie en devenir [Insurance,
Liability, and Health: Reflections on a Trilogy in the Making], Symposium, Assurance, Responsabilitj
et Santd [Insurance, Liability, and Health], Hors-sbrie [Special Issue] REVUE DE DROIT SANITAIRE ET
SOCIAL [RDSS] 7 (2010).
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MEDICAL MALPRACTICE IN FRANCE: PART I

tween a doctor and a patient, thereby excluding the application of tort law
principles. However, there was no deemed contract when the patient was
unable to accept care23 (and his or her family, partner, or designated con-
tacts could not be contacted), and the liability regime was then one based
on tort law principles. The Patients' Rights Law of March 4, 2002, mod-
ifies the legal basis for medical liability, which is now regarded as a "legal
regime" that is neither contractual nor tortious. 24 This change has been very
recently confirmed in an important decision of the Cour de cassation on
January 28, 2010,25 which merely mentions Article L. 1142-1 of the CSP
without referring to Article 1147 of the Civil Code like previous decisions
usually did. However, in the case where the physician breaches his or her
duty to inform, the applied provision is now Article 1382 of the Civil Code,
which means that, in such case, the physician's responsibility is based on
tort law. 26

There are traditionally three basic requirements to establish such lia-
bility.27 The first requirement is negligence or, in the case of a no-fault
exception, any fact likely to justify civil liability. The second requirement
is the victim's injury, which must warrant compensation and is often a loss
of a chance, as we shall see. The third requirement is a causal link between
the physician's negligence and the victim's harm. We will thus study those
three conditions.

A. Facts Likely to Justify the Physician's Responsibility

The Patients' Rights Law of March 4, 2002, reaffirms the principle of
fault-based liability in medical malpractice cases. However, it also admits
the physician's strict liability in specific circumstances.

23. For example, in the case where the patient was unconscious.
24. Bacache, supra note 22, at 20.
25. Cass. le civ., Jan. 28, 2010, Bull. civ. I, No. 20; D. 2010, 1801, <Point de vues D. Bert;

RDSS 2010, 375, obs. F. Arhab-Girardin; CONSTITUTIONS 2010, 304, obs. X. Bioy; see also P. Sargos,
Deux arrits ( historiques > en matibre de responsabilitd midicale gdndrale et de responsabilite particu-
liere lide au manquement d'un mddecin 6 son devoir d'information [Two "Historic" Decisions on
Medical Malpractice and Liability Associated with a Physician's Breach of the Duty to Inform], D.
2010, 1522.

26. See Helleringer, supra note 20, at 1140.
27. On medical malpractice liability, see generally A. CASTELLETTA, RESPONSABILITE MIEDICALE,

DROIT DES MALADES [MEDICAL LIABILITY, PATIENTS' RIGHTS] (2d ed. 2004); S. WELSCH,

RESPONSABILITI DU MEDECIN [LIABILITY OF THE PHYSICIAN] (2d ed. 2003).

10972011]



CHICAGO-KENT LAW REVIEW

1. Liability Based on Fault

a. Liability for Negligence

Since the Mercier decision of 1936, French Law has traditionally con-
sidered that the physician was under an obligation de moyen, 28 which im-
plies that the victim must establish the physician's negligence, not merely
the fact that the expected result (recovery) was not reached. Indeed, the
contracting party who is under an obligation de moyen must strive to
achieve the desired result by using reasonable diligence, whereas the obli-
gation de rdsultat requires the defendant to achieve the promised result at
any cost.29 Today, the physician's negligence is a requirement clearly
stated in the first paragraph of Article L. 1142-1 CSP. This provision also
applies to public health services whose liability was admitted a long time
ago by administrative courts for gross negligence (faute lourde),30 and
then, since 1992, for simple negligence. 31

Traditionally, the contract of care was deemed to include the commit-
ment of the practitioner to give his or her patient "conscientious and atten-
tive care and, subject to exceptional circumstances, in line with what is
known by science." 32 This formula appears, slightly modified, in the Code
of Ethics, which is now part of the CSP. 33 Article L. 1111-5 para. 1 CSP
uses more modem language to express the same principle in terms of sub-
jective rights of the patient:

Any person, given his health and the emergency response that it requires,
is entitled to receive the most appropriate care and to receive treatment
whose effectiveness is recognized and which guarantees the best safety
in light of established medical knowledge. Acts of prevention, investiga-
tion, or treatment should not, in the state of medical knowledge, make
him take risks that are disproportionate to the expected benefits.

28. Cass. le civ., June 28, 1989, Bull. civ. I, No. 266; D. 1990, 413, note Y. Dagome-Labbe;
Cass. le civ., Feb. 25, 1997, Bull. civ. I, No. 72; REVUE GENtRALE DE DROIT DES ASSURANCES
[GENERAL REVIEW OF INSURANCE LAW] [RGDA] 1997, 857, obs. Ph. R6my; Cass. le civ., Oct. 13,
1999, JCP 2000 II No. 97-21451, 10270, note A. Dorsner-Dolivet.

29. See generally JOHN BELL, SOPHIE BOYRON & SIMON WHITTAKER, PRINCIPLES OF FRENCH
LAW 342-43 (2d ed, 2008); BARRY NICHOLAS, THE FRENCH LAW OF CONTRACT 50 (2d ed. 2005).

30. Le., misconduct of particular severity. Conseil d'Etat [CE] [highest administrative court] Nov.
8, 1935, Rec. Lebon 1019.

31. CE Ass., Apr. 10, 1992, Rec. Lebon 171, concl. Legal.
32. Cass. le civ., Nov. 24, 1987, No. 85-13993, D. 1989 Somm. 61, obs. M. Jean Penneau ("des

soins consciencieux et attentifs et, reserve faite des circonstances exceptionnelles, conformes aux
donnges acquises de la science").

33. See CSP art. R. 4127-32; P. Sargos, La revolution 6thique des codes de deontologie des pro-
fessions mddicales et ses consdquences juridiques et judiciaires [The Ethical Revolution of Codes of
Medical Professional Conduct and the Legal and Judicial Effects Thereof], D. 2007, 811.

1098 [Vol 86:3



MEDICAL MALPRACTICE IN FRANCE: PARTI

The established standard of scientific knowledge to be considered is the
one that existed when the physician performed the therapeutic act of care,
not the one that existed at the time of the judgment. For example, it was
recently decided that the use of an innovative treatment was not negligent
in a case where there were no known adverse effects, where the usual med-
ical treatment had failed, and where no surgical treatment was possible,
even though the authorization for marketing the treatment had not been
provided for this specific use. 34

In general, French courts are not very demanding for negligence to be
established so that the victims can be compensated. A simple mistake35 or
clumsineSS36 may be characterized as negligent. With regard to diagnosis, it
should be noted that misdiagnosis is not a fault per se.37 The physician is
considered negligent only if he or she failed to gather the necessary re-
sources to complete his or her mission. 38 Hence, the persistence of the doc-
tor in his or her diagnosis,. in spite of signs justifying a review of such
diagnosis, is negligent39 and the physician is at fault if the misdiagnosis
could have been avoided through further examination or by appealing to
more specialized colleagues.40 Recently, the Conseil d'Etat sanctioned a
hospital that did not proceed with the necessary investigations in order to
verify the presence of a tumor: the patient's kidney had been removed
when there was no tumor.41 Negligence has been retained in case of "un-
reasonable obstinacy in investigations or therapy" for the prolonged reani-
mation of a child born in a state of apparent death. 42 The negligence

34. Cass. le civ., Dec. 11, 2008, No. 08-10255, Gaz. Pal. 2009, Somm. 1463, obs. E. Ferrd; see
also Cass. le civ., Sept. 18, 2008, No. 07-15427, Gaz. Pal. 2008, Somm. 4142, obs. F. C6lestin; REVUE
DES CONTRATS [JOURNAL OF CONTRACTS] 2009, 1028, note 0. Deshayes.

35. CE, Jan. 9, 1957, Rec. Lebon 22 (surgeon forgot compress in patient's body); see also CE,
Nov. 22, 1967, Rec. Lebon 439; CE, Feb. 13, 1963, Rec. Lebon 985.

36. Cass. le civ., Sept. 18, 2008, Bull. civ. I No. 205; Gaz. Pal. 2008, Somm. 4147, obs. C. Baby-
Gareau; D. 2009, Panorama [Pan.] 1305, obs. J. Penneau; RTD civ. 2009, 123, obs. P. Jourdain; see
also Cass. le civ., Jan. 17, 2008, No. 06-20568, RESPONSABILITE CIVILE ET ASSURANCE [TORT

LIABILITY AND INSURANCE] [RCA] 2008, 111, note C. Rad6.

37. See Cass. le civ., Mar. 1, 2005, Bull. civ. I, No. 104; D. 2005, Informations Rapides, 796 (no
liability where psychiatrist had not detected patient's intention to commit suicide).

38. The CSP provides that the physician must always make his or her diagnosis with the utmost
care and devote the necessary time to his or her analysis with the help of the best-suited scientific
methods. CSP art. R. 4127-33; see Cass. le civ., Sept. 30, 2010, No. 09-68372.

39. Cass. le civ., Nov. 13, 2008, No. 07-18008, JCP 2009, II, 10030, note Pierre Sargos.
40. Cass. Ie civ., July 8, 2008, Bull. civ. 1, No. 190.
41. CE Mar. 30, 2009, No. 304462.
42. Tribunal Administratif [TA] [regional administrative court of first instance] Nimes, June 2,

2009, L'ACTUALITE JURIDIQUE DROtT ADMINISTRATIF [LEGAL NEWS - ADMINISTRATIVE LAW]

[AJDA] 2009, 2474, concl. D. Riffard (unreasonable obstinacy of doctors who conducted prolonged
resuscitation of a child bom in a state of apparent death).
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CHICA GO-KENT LA WREVIEW

requirement also applies to the case of the installation of a device in or on
the patient or of an investigation that implies certain risks. Negligence can
be committed in the context of the operation of a health service, for exam-
ple, if certain elements are omitted in the patient's record43 or if a nurse did
not contact in due course the physician responsible for the service.44

In very few cases, negligence is assumed. Article L. 1121-10 CSP
provides for a presumption of negligence that weighs on the shoulders of
any laboratory conducting experiments. The laboratory compensates for
damage arising from biomedical research, unless it is able to establish that
the damage is not attributable to its negligence.

Finally, it should be noted that medical negligence may also amount to
a criminal offense like unintentional manslaughter 45 or involuntary harm to
the integrity of the person.46 Physicians and health professionals are increa-
singly confronted with criminal proceedings for acts committed in the ex-
ercise of their functions. Criminal courts have the ability to award
compensation to the victim through the "action civile," under which the
health professional can be criminally convicted and the victim can obtain
damages directly from the criminal court. Such a procedure is advanta-
geous for the victims because they benefit from the evidence gathered by
the penal judge. It should also be noted that under French Law, corpora-
tions ("personnes morales") can be criminally responsible. Criminal con-
victions concerning health professionals have been increasing in recent
years, especially unintentional manslaughter 47 and unintentional injuries. 48

Indeed, French courts appear to be relatively severe in medical malpractice
cases. For example, the Criminal Division of the Cour de cassation has
recently sentenced for manslaughter a physician who had supervised an
intern for a coelioscopy, during which the intern provoked a hemorrhage
that resulted in the patient's death.49

43. CE, Jan. 8, 1959, Rec. Lebon 19.
44. CE, Nov. 4, 1970, Rec. Lebon 648.
45. See CODE PENAL (C. PEN.] art. 221-6.
46. See C. PEN. arts. 222-19, 222-20.
47. See Cass. crim., Feb. 13, 2007, Bull. crim., Nos. 43, 44; JCP 2007, II, 10107, comm. P.

Mistretta.
48. See Cass. crim., Oct. 19, 2004, Bull. crim. No. 246; REVUE DE SCIENCES CRIMINELLES

[JOURNAL OF CRIMINAL JUSTICE] 2005, 77, obs. Mayaud.

49. Cass. crim., Feb. 10, 2009, Bull. Crim. No. 33.

1100 [Vol 86:3



MEDICAL MALPRACTICE IN FRANCE: PARTI

b. Liability for Breach of the Duty of Disclosure
("Obligation d'information")

In addition to the classic case where the physician commits negligence
in performing his mission, the practitioner may also be liable for breach of
his or her duty of disclosure. Indeed, the physician must disclose to his or
her patient the risks of treatment or operation and obtain his or her well-
informed consent. This duty was defined by case law50 before being reaf-
firmed by the Patients' Rights Law of March 4, 2002 in Article L. 1111-2
CSP. The Cour de cassation states that such a duty of disclosure "is rooted
in the requirement to respect the constitutional principle of safeguarding
the human person." 51 The reference to the principle of human dignity ex-
plains that the decision condemning the practitioner who has failed to de-
liver complete information is based on Article 1382 of the Civil Code,
which means that such responsibility is now a matter of tort law.52

Previously, the doctor was not obliged to inform the patient of excep-
tional risks. However, the Cour de cassation ruled that the physician must
inform the patient of all the "inconveniences that may arise" 53 and all risks,
even exceptional ones.54 Echoing civil courts, administrative courts
adopted a similar position. 55 The Patient's Rights Law of March 4, 2002
relaxed the rule in Article L. 1111-2 para. 1 CSP that requires information
on frequent risks or on serious but normally predictable risks. Thus the
disclosed information relates to the various investigations, treatments, or

50. Cass. req., Jan. 28, 1942, D.C. Jur. 1942, 63; Gaz. Pal. 1942, 1, 177.
51. Cass. le civ., Oct. 9, 2001, Bull. civ. 1, No. 249 ("dans 1'exigence du respect du principe

constitutionnel de sauvegarde de la dignit6 de la personne humaine"); D. 2001, 3470,
note D. Thouvenin; JCP 2002, II, 10045, note 0. Cachard; CONTRATS CONCURRENCE CONSOMMATION
[COMPETITIVE CONSUMER CONTRACTS] [CCC] 2002, No. 22, note L. Leveneur; RTD civ. 2002., 176,
obs. R. Libchaber.

52. See Cass. le civ., June 3, 2010, Bull. civ. 1, No. 573; D. 2010, 1522, note P. Sargos; D. 2010,
2092, chron. N. Auroy & C. Creton; RDSS 2010, 898, note F. Arhab-Girardin; RTD civ. 2010, 571,
obs. P. Jourdain; JCP 2010, II, 1453, note St6phanie Porchy-Simon; JCP 2010, II, 1917, chron. Philippe
Stoffel-Munck & Cyril Bloch; REVUE LAMY DROIT CIVIL [LAMY CIVIL LAW JOURNAL] [RLDC] 2010,
No. 3931.

53. Cass. le civ., Feb. 17, 1998, Bull. civ. I, No. 67; Les Petites Affiches [LPA] May 6, 1999, note
Halliez; RTD civ. 1998, 681, obs. P. Jourdain; see Cass. le civ., Oct. 7, 1998, Bull. civ. 1, Nos. 287,
291; JCP 1998, 11, 10179, concl. J. Sainte-Rose, note P. Sargos; RTD civ. 1999, 111, obs. P. Jourdain;
JCP 1999, I, 147, obs. G. Viney.

54. Cass. le civ., Oct. 9, 2001, Bull. civ. 1, No. 252; Cass. le civ., Oct. 7, 1998, Bull. civ. 1, Nos.
287, 291; D. 1999, 145, note S. Porchy; D. 1999, 259, note D. Mazeaud; RTD civ. 1999, 83, obs.
J. Mestre; RTD civ. 1999., 111, obs. P. Jourdain.

55. See CE Sect., Jan. 5, 2000, No. 181899; JCP 2000, II, 10271, note Jacques Moreau; REVUE
FRANCAISE DE DROIT ADMINISTRATIF [FRENCH ADMINISTRATIVE LAW JOURNAL] [RFDA] 2000, 641,
concl. Chauvaux; RFDA 2000, 654, note P. Bon; AJDA 2000, 137, chron. M. Guyomar & P. Collin;
REVUE DE DROIT PUBLIC [PUBLIC LAW REVIEW] 2001, 412, obs. C. Guettier.
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preventive measures that are proposed, their usefulness, their degree of
urgency, their consequences, the frequent or serious risks that could be
reasonably anticipated, the likely consequences of refusal, and other possi-
ble solutions. 56

The mere fact that the intervention is medically necessary does not ex-
clude the duty of disclosure. 57 The practitioner also has a duty to advise for
or against such treatment or operation and must make the patient aware of
the consequences of his or her possible refusal or consent.58 However, there
are exceptions to the duty of informing the patient. If the patient's psycho-
logical condition does not allow an understanding of the medical advice or
the consequences of his or her decision to accept or refuse the treatment or
operation, the physician must keep the information to himself59 and reserve
the truth for the family. These limits to informing the patient must be based
on legitimate reasons and on the interest of the patient, which must be "as-
sessed according to the nature of the pathology, its foreseeable evolution,
and the personality of the patient."60

In 1997, the Cour de cassation ruled that the burden of proving the
performance of the duty of disclosure rests on the doctor.61 The Patients'
Rights Law of March 4, 2002, has confirmed this solution.62 Since perfor-
mance of the duty is a fact, proof can be established by all means. There-
fore, the doctor (especially surgeons) should pre-constitute evidence of the
fulfillment of his or her duty to inform by preparing a document containing
the information provided in the clearest possible manner that should be
signed by the patient.

A physician who fails to disclose information "deprives the patient of
an opportunity to escape, by a better decision, the risk that eventually rea-
lized," and the patient's harm then becomes a specific harm. 63 The com-
pensable damage is determined by measuring the lost opportunity of
avoiding the treatment or operation.64 In other words, the non-compliance

56. Id.
57. See Cass. le civ., July 18, 2000, Bull. civ. I, No. 227.
58. Cass. le civ., Nov., 15, 2005, Bull. civ. I, No. 418; JCP 2006, 11, 10045, note P. Mistrella.

59. CSP art. R. 4127-35.
60. Cass. le civ., May 23, 2000, Bull. civ. 1, No. 159; D. 2000, 470, note P. Jourdain.
61. Cass. le civ., Feb. 25, 1997, Bull. civ. 1, No. 75; D. 1997, Somm. 319, obs. J. Penneau; Gaz.

Pal. 1997, 1, 274, rapp. P. Sargos, note J. Guigue; RTD civ. 1997, 434, obs. P. Jourdain; RGDA 1997,
852, obs. Ph. R6my.

62. See CSP art. L. 1111-2.
63. Cass. le civ., Feb. 7, 1990, Bull. civ. 1, No. 39; see Cass. le civ., Dec. 7, 2004, Bull. civ. 1,

No. 302; D. 2005, 403, note P. Jourdain.
64. Cass. le civ., Feb. 13, 2007, No. 06-12372; CCC 2007, No. 143, obs. L. Leveneur.
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with the obligation to inform the patient is the loss of chance ("perte de
chance") to escape the risk that eventually realized. Therefore, the failure
to disclose information should be without consequences when the medical
treatment was indispensable, as the patient had no choice if he or she
wanted to recover.65 Until very recently, the Cour de cassation rejected
compensation for moral distress resulting from the fact that the patient had
not obtained the relevant information. 66 However, the Cour de cassation
has overruled its previous decisions on the subject. On June 3, 2010, the
court ruled that a patient who did not receive the complete and necessary
information suffered a moral distress for which the patient should be com-
pensated. 67

c. Vicarious Liability

A physician or a clinic may be vicariously liable in various circums-
tances. For example, in the case of surgery, a surgeon directs and coordi-
nates the actions of the members of the team that he or she has formed. As
team leader, the surgeon is responsible for all the members of the medical
team (e.g., anesthesiologist, nurse, midwife) that he or she has chosen.
Then he or she has a right of recourse against the negligent professional
who caused the harm.

When the practitioner is employed by a private institution, the physi-
cian's independence does not preclude his or her subordination with respect
to vicarious liability.68 Despite the fact that such independence belongs to
"the general principles of law,"69 it does not prevent a physician from being
employed by a hospital or any private institution.70 Therefore, while, in
principle, a clinic or private hospital should not be responsible for the ac-
tions of the physician or surgeon because of the independence of those

65. Cass. le civ., Dec. 11, 2008, No. 08-10255, Gaz. Pal. 2009, 1, Somm. 1463, obs. E. Ferrd;
Cass. Ie civ., Feb. 4, 2003, Bull. civ. 1, No. 40; D. 2004, Somm. 600, obs. J. Penneau; DROIT ET
PATRIMOINE [LAW AND HERITAGE] [Dr. et patr.] Sept. 2003, 111, obs. F. Chabas; Cass. le civ., June
20, 2000, Bull. civ. I, No. 193; CE, July 24, 2009, No. 305372.

66. Cass. Ie civ., Dec. 6, 2007, Bull. civ. I, No. 380; D. 2008, 192, note P. Sargos; JCP 2008, 1,
125, obs. Philippe Stoffel-Munck; LPA Mar. 26, 2008, note P. Royer.

67. Cass. le civ., June 3, 2010, Bull. civ. I, No. 573.
68. See C. Civ. art. 1384; Cass. crim., Mar. 5, 1992, Bull. crim., No. 101; RTD civ. 1993, 137,

obs. P. Jourdain; JCP 1993, 22013, note F. Chabas.
69. Tribunal des conflits [TC] [reconciles disputes between the Conseil d'Etat and the Cour de

Cassation], Feb. 14, 2000, Bull. t. confl., No. 2; RFDA 2000, 1232, note D. Pouyaud. Indeed, the Code
of Medical Ethics forbids the physician to "alienate" his or her independence. CSP art. R. 4127-5.

70. Cass. soc., Oct. 27, 1978, Bull. civ. V, No. 725; see L. M61ennec, Le medecin salarid. Les
critbres du salariat mddical [The Salaried Physician: The Standards of Medical Wages], Gaz. Pal.
1998, 1, doctr. 440.
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skilled in the art,71 the Cour de cassation decides otherwise in cases where
an employment contract has been signed. 72 Thus, private clinics are liable
for their salaried practitioners working as employees, including nurses or
midwives. 73 Hence, doctors and other private clinic employees shall not be
personally liable when they do not exceed the limits of the mission as-
signed to them by their employer.74 On the contrary, when the physician is
self-employed, he or she is responsible for his or her own acts. However,
even when the doctor is personally liable, the clinic still is responsible for
any breach of its own duty of care, 75 which varies depending on the cir-
cumstances and the patient's condition. 76

For damage suffered by the patient of a public hospital, the personal
responsibility of the practitioner is normally not likely to be engaged. The
fault is covered by the service, unless it may be regarded as entirely separ-
able from the service. Indeed, French administrative law draws a distinc-
tion between the public service's negligence (faute de service) and the
agent's personal fault, which is committed if the practitioner places him- or
herself outside the normal scope of his or her mission in light of the se-
riousness of his or her misconduct. This might be so when a physician re-
fuses to treat a patient77 or when a hospital physician does not reveal in due
course an error in the injection administered to a patient.78 Except in such
cases, the patient who suffers a harm that he or she finds to be attributable
to the conditions under which he or she was treated should seek the respon-
sibility of the public institution.

71. The situation is different for public hospitals.
72. Cass. Ic civ., June 4, 1991, Bull. civ. 1, No. 185; RTD civ. 1992, 123, obs. P. Jourdain; JCP

1991, 21730, note J. Savatier; Gaz. Pal. 1992, 2, 503, note F. Chabas.
73. Cass. le civ., May 26, 1999, Bull. civ. 1, No. 175;D. 1999, 719, obs. E. Savatier; D. 1999, 386,

obs. J. Penneau; RTD civ. 1999, 634, obs. P. Jourdain.
74. See Cass. le civ., July 12, 2007, Bull. civ. 1, No. 270; D. 2007, 2908, note S. Porchy-Simon;

D. 2008, Pan. 506, obs. J. Penneau; D. 2008, pan. 2899, obs. P. J.; JCP 2007, II, 10162, note S. Hoc-
quet-Berg; RDSS 2007, 1108, obs. F. Arhab; RCA 2007, No. 334, obs. H. Groutel; RTD civ. 2008, 109,
obs. P. Jourdain; Cass. le civ., Nov. 9, 2004, Bull. civ. 1, Nos. 260, 262; D. 2005, 253, note F. Chabas;
D. 2005, Pan. 403, obs. J. Penneau; D. 2006, 111, obs. C. Riot; RTD civ. 2005, 143, obs. P. Jourdain.

75. Cass. Ie civ., Nov. 13, 2008, Bull. civ. I, No. 255; D. 2008, AJ 3010; D. 2009, Pan. 1306, obs.
J. Penneau; RCA 2009, No. 21; JCP 2009, 11, 10030, note Pierre Sargos; RDC 2009, 533, note Jean-
S6bastien Borghetti (poor organization).

76. Cass. Ie civ., July 18, 2000, Bull. civ. I, No. 221; RTD civ. 2001, 146, obs. P. Jourdain (lack
of monitoring).

77. CE, July 4, 1990, No. 63930, Rec. Lebon tbl. 841; 1991, Somm. 291, note P. Bon & P. Ter-
neyre.

78. CE, Dec. 28, 2001, No. 213931; AJDA 2002, 359, concl. Remy Schwartz.
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2. Strict Liability

At the time when medical liability was based on contract law (i.e., be-
fore the 2002 Law), physicians or clinics were sometimes deemed to owe
an "obligation de rdsultat" to their patient in certain very specific circums-
tances. In such cases, they were liable because the expected result (safety in
conducting analyses, for example) was not reached, even though no negli-
gence was established. Today, strict liability is provided for in various
texts, especially in cases where the physician provides health products and
when the patient gets infected with a hospital-acquired or nosocomial in-
fection.

a. Strict Liability for Products Provided by Health Professionals

The CSP states that health professionals are strictly liable for any
damage caused by the health products (produits de sante) provided to pa-
tients. 79 Evidently, the law requires that the provided product be defective.
Such products may be pharmaceuticals, 80 cosmetics, poisonous substances
and preparations, vaccines, 81 contraceptives, insecticides, dietary foods for
special medical purposes, or medical devices. 82 In doing so, the law reaf-
firmed previous solutions developed by the courts. For example, physicians
or dentists have long been strictly liable for the safety of supplied prosthe-
seS83 even though negligence must be established regarding the installation
of prostheses. 84

Moreover, the Cour de cassation has ruled that transfusion agencies85

are strictly liable for harm caused by the poor quality of the blood products

79. CSP art. L. 1142-1 para. 1.
80. In particular, CSP art. L. 5111-1 gives a definition of the notion of drug ("midicament"),

which reflects the definition of the Directive No. 2004/27 of March 31, 2004. See Directive 2004/27, of
the European Parliament and of the Council of 31 March 2004 Amending Directive 2001/83/EC on the
Community Code Relating to Medicinal Products for Human Use, 2004 O.J. (L 136) 34, 36.

81. However, the State is liable for damages resulting from mandatory vaccinations, even if they
are provided by a local GP or a private center, CSP art. L. 3111-9, and compensation paid by the Na-
tional Fund for Medical Compensation (ONIAM).

82. SeeCSPart.L.5111-1.
83. See Cass. le civ., Oct. 29, 1985, Bull. civ. I, No. 273; RTD civ. 1986, 762, obs. Huet; Cass. le

civ., Nov. 22, 1994, Bull. civ. 1, No. 340; RTD civ. 1995, 375, obs. P. Jourdain; Cass. le civ., Nov. 23,
2004, Bull. civ. I, No. 286; D. 2005, Pan. 403, obs. J. Penneau; RTD civ. 2005, 139, obs. P. Jourdain;
D. 2005, IR 17.

84. Cass le civ., Feb. 4,2003, Bull. civ. 1, No. 40; RCA 2003, comm. No. 142.
85. Since January 1, 2000, the French Blood Establishment ("Etablissement Franqais du Sang)"

has been the single operator of blood transfusions. CSP art. L. 1222-1. And since the passage of Ordin-
ance 2005-1087 of September 1, 2005, claims concerning blood products must be brought before
administrative courts. CSP art. L. 1222-9; Ordonnance 2005-1087 du ler septembre 2005 relative aux
6tablissements publics nationaux A caractbre sanitaire et aux contentieux en matibre de transfusion
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that they provide. 86 Such a strict obligation of safety ("obligation de s&u-
rit de rdsultat") was extended to clinics in the case where they provide
blood products.87 It should be noted here that compensation was made eas-
ier when the courts relaxed the causation requirement. Indeed, when the
victim proves that his or her viral contamination followed a blood transfu-
sion and that no other mode of contamination existed, the burden of proof
is shifted to the defendant, who has to prove that the provided blood prod-
ucts were not defective.88 Such presumption is now provided by various
provisions of the Code, 89 which have even abandoned the requirement of
the absence of another possible factor.

The Cour de cassation has also decided that health professionals owe
an obligation of safety for the things they use in the course of any therapeu-
tic act. 90 However, physicians may be liable only when the thing they use is
defective: for example, a physician's liability was excluded in a case where
the patient had an allergic reaction to the physician's gloves.91

In addition, the Conseil d'Etat decides that public health institutions
are strictly liable for the defective products they supply or the materials
they use. 92 For contaminated transfusions (e.g., HIV, hepatitis), administra-
tive courts have also granted compensation to victims without requiring
proof of any negligence.93

sanguine [Ordinance 2005-1087 of September 1, 2005 on National Public Health Care Institutions and
Litigation Concerning Blood Transfusion], JOURNAL OFFICIEL DE LA REPUBLIQUE FRANCAISE [J.O.]
[OFFICIAL GAZETrE OF FRANCE], Sept. 2, 2005, p. 14262.

86. Cass. le civ., Apr. 12, 1995, Bull. civ. I, No. 179; JCP 1995, 11, No. 22467.
87. Cass. 2e civ., Apr. 21, 2005, Bull. civ. II, No. 108; D. 2005, IR 1303; LPA Dec. 30, 2005, 3,

note E. Georges; RCA 2005, No. 223, obs. Rad6.
88. Cass. le civ., Jan. 18, 2005, Bull. civ. I, No. 32; Cass. le civ., June 18, 2002, Bull. civ. 1, No.

169; D. 2002, IR 2307; Cass. le civ., July 17, 2001, Bull. civ. 1, No. 234; Cass. le civ., May 9, 2001,
Bull. civ. I, No. 130; D. 2001, 2149, rapp. P. Sargos; RTD civ. 2001, 889, obs. P. Jourdain.

89. See CSP art. L. 3122-2 (HIV); Patients' Rights Law of March 4, 2002, supra note 16, at art.
102 para 1 (Hepatitis C).

90. Cass. le civ., Nov. 9, 1999, Bull. civ. I, No. 300; D. 2000, 117, obs. P. Jourdain; D. 1999, IR
266; Defr6nois 2000, 251, obs. D. Mazeaud; JCP G 2000, II, 10251, note Philippe Brun; JCP 2000, 1,
243, obs. G. Viney; LPA Oct. 26, 2000, 23, obs. Y. Dagorne-Labb6.

91. Cass. le civ., Nov. 22, 2007, Bull. civ. 1, No. 366; D. 2008, 816, note M. Bacache; JCP 2008,
II, 10069, note I. Corpart; RCA 2008, No. 31, note S. Hocquet-Berg; RDC 2008, 320, note J.-S. Borg-
hetti; see also Cass. le civ., Feb. 4, 2003, Bull. civ. I, No. 40; RCA 2003, comm. No. 143.

92. CE, July 9, 2003; APHP/Mme Marzouk RFDA 2003, 1037; AJDA 2003, 1946, note M.
Deguergue; RCA 2004, No. 19, note C. Guettier.

93. See CE ass., May 26, 1995, Cts N'Guyen, Jouan, Cts Pavan Rec. Lebon, 221; RFDA
1995, 748, concl. Dael; AJDA 1995, 508, chron. J.-H. Stahl & D. Chauvaux; JCP 1995, 11, 22468, note
J. Moreau.
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Finally, it should be noted that the provisions of Law 98-389 of May
19, 1998, on products liability94 may threaten the existing rules.95 This Law
implemented in the Civil Code the provisions of the Directive of July 25,
1985, on products liability96 and established a strict liability of manufactur-
ers (and providers) of defective products for harm caused by such prod-
ucts. 97 Yet such a regime contains substantial differences from the
provisions of the Code of Public Health. Under these rules, manufacturers
are strictly liable for the defective products they put in circulation, but pro-
viders are liable only in the case where the manufacturer cannot be identi-
fied.98 In addition, the limitation period is shorter under the products
liability regime. 99 And the defendant is exempted from liability when it is
established "that the state of scientific and technical knowledge when the
product was put into circulation did not allow for the detection of the exis-
tence of the defect," 00 though such exemption is excluded for damage
caused by a product or element of the human body.' 0' Since specific liabili-
ty regimes are, in principle, excluded by the general regime of products
liability, one could wonder if the provisions of the CSP still are applicable
to defective health products.

b. Strict Liability for Hospital-Acquired Infections
("Nosocomial Infections")

With regard to nosocomial (hospital-acquired) infections, the Cour de
cassation has ruled that physicians and private health institutions were
under a "safety obligation of result." 02 In other words, anytime the infec-
tion may be attributable to medical care, clinics and physicians are strictly

94. Loi 98-389 du 19 mai 1998 relative A la responsabilit6 du fait des produits d6fectueux [Law
98-389 of May 19, 1998 on Liability for Defective Products], J.O., May 21, 1998, p. 7744.

95. M. Bacache, supra note 22, at §§ 22-35.
96. Council Directive 85/374/EEC of 25 July 1985 on the Approximation of Laws, Regulations

and Administrative Provisions of the Member States Concerning Liability for Defective Products, 1985
O.J. (L 210) 29.

97. See C. civ. arts. 1386-1 to -18.
98. C. civ. arts. 1386-1, -7.
99. See C. Civ. arts. 1386-16 to -17.

100. C. Clv. art. 1386-ll.
101. C. CIV. art. 1386-12.
102. Cass. le civ., Feb. 18, 2009, Bull. civ. I, No. 37; D. 2009, Actualit6s Juridiques [AJ] 630;

RDSS 2009, 359, obs. A. Vignon-Barrault; RTD civ. 2009, 543, obs. P. Jourdain; Cass. le civ., Oct. 18,
2005, Bull. civ. I, No. 365; D. 2006, 689, obs. J. Penneau; D. 2006, 705, note 0. Smallwood & F.
Vialla; Cass. le civ., June 29, 1999, Bull. civ. I, No. 222; D. 1999, 559, note crit. D. Thouvenin; D.
1999, 395, obs. J. Penneau; RTD civ. 1999, 841, obs. P. Jourdain; see Cass. le civ., June 14, 2007, Bull.
civ. I, No. 233; D. 2007, IR 1870; Cass. le civ., Apr. 4, 2006, Bull. civ. I, No. 191; RTD civ. 2006, 567,
obs. P. Jourdain.
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liable, unless they establish that the victim's harm resulted from an external
cause (cause trangbre). There is no presumption of causal link between
care and infection, so it is for the patient to demonstrate that his or her in-
fection was contracted in the hospital. Whereas this ruling concerned both
private practitioners and health institutions, the Patients' Rights Law of
March 4, 2002 confirmed it only for health care institutions. 103 Private
practitioners are no longer under this rule. Thus, while clinics and health
institutions are still strictly liable for hospital-acquired infections, physi-
cians are liable only for negligence for all interventions that occurred after
September 5, 2001.104 In cases where the physician's civil liability is not
incurred, the victim may still obtain compensation in the name of the wel-
fare system (solidarit nationale): Law 2002-1577 of December 30, 2002
decided that the ONIAM bears the cost of compensating infections that
result in death or in a permanent disability rate above 24%.105

In the public sector, hospitals' liability was originally based on the no-
tion of negligence in the organization and operation of the service. In this
context, administrative courts created a presumption of negligence, accord-
ing to which the accidental introduction into the patient's body of a micro-
bial organism during hospitalization revealed the hospital's negligence.106

However, the Conseil d'Etat had a rather strict interpretation of the rule and
excluded, for example, endogenous infections, i.e., infections that resulted
from bacteria that were already present in the body of the patient but ap-
peared on the occasion of hospitalization. 0 7 Now, public hospitals are
strictly liable, and Article L. 1142-1 para. 2 CSP provides that health insti-
tutions are responsible for damages resulting from hospital-acquired infec-
tions, except in the case where they establish an external cause for the
victim's harm.

c. Strict Liability for Harm Resulting from Therapeutic Hazards
("Alka Thirapeutique")

If an accident occurs in the course of medical care where no negli-
gence was committed, the victim cannot be compensated. Before the Pa-

103. See CODE DE LA SANTE PUBLIQUE art. L. 1142-1
104. Cass. le civ., June 21, 2005, Bull. civ. I., No. 276.
105. Loi 2002-1577 du 30 d6cembre 2002 relative A la responsabilit6 civile m6dicale [Law 2002-

1577 of Dec. 30, 2002 on Medical Liability], J.0., Dec. 31, 2002, p. 22100.
106. See CE, Feb. 19, 1992, M No. 73403; CE, June 14, 1991, M No. 65459; CE, Mar. 1, 1989, B

No. 61406; CE, Dec. 9, 1988, Cohen Rec. Lebon 431; AJDA 1989, 405, obs. J. Moreau; D. 1989,
Somm. 347, obs. F. Moderne & P. Bon.

107. CE, Sept. 27, 2002, Ms. N No. 211370.
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tients' Rights Law of March 4, 2002, administrative judges established a
compensation scheme guided by fairness for the benefit of patients of pub-
lic hospitals. In the Bianchi decision in 1993,108 the Conseil d'Etat set out

several requirements 109: therapeutic act necessary for the treatment or di-
agnosis of the patient, with an exceptional but knownI1 0 risk, absence of
any predisposition of the patient to such risk, damage directly related to the
achievement of hazard, and extremely serious injury.1I' Compensation was
to be granted only for disorders that presented an obvious abnormality that
was out of proportion to those the patient suffered before carel12 and did
not constitute a reasonably foreseeable development of the patient's pre-
vious state. 113 The mechanism was defined narrowly, and the application of
the rule was therefore limited. 114 Since the Patients' Rights Law of March
4, 2002 created a compensation scheme for medical hazards in cases where
victims suffer serious harm (permanent disability of 24% or temporary
incapacity of more than six months),"15 this rule should henceforth concern
a very small number of victims.

108. CE Ass., Apr. 9, 1993, Bianchi Rec. Lebon, 127. Three years earlier, the seminal Gomez
decision had paved the way. See Cour administrative d'appel [CAA] [Administrative Court of Appeal]
Lyon, Dec. 21, 1990, Cts Gomez Rec. Lebon, 498.

109. CE Ass., Apr. 9, 1993, Bianchi Rec. Lebon, 127 ("lorsqu'un acte m6dical n6cessaire au
diagnostic ou au traitement du malade pr6sente un risque dont l'existence est connue mais dont la
rdalisation est exceptionnelle et dont aucune raison ne permet de penser que le patient y soit particulib-
rement expos6, la responsabilitd du service public hospitalier est engag6e si 1'exdcution de cet acte est la
cause directe de dommages sans rapport avec l'6tat initial du patient comme avec l'dvolution pr6visible
de cet 6tat, et pr6sentant un caractare d'extrEme gravit6") ("when a medical act necessary for the dia-
gnosis or treatment of the patient presents a risk whose existence is known but improbable, and there is
no reason to believe that the patient is particularly predisposed, the public hospital is deemed liable if its
execution of the act is the direct cause of injury unrelated to the initial state of the patient, and the injury
is extremely serious")

110. The fact that an accident is due to a risk that was unknown at the time of surgery can preclude
compensation. CE, Oct. 24, 2008, No. 297994 M et Mme Chottin; CE, July 7, 2006, No. 264217,
Lagorio

111. CE, July 25, 2007, No. 293793 Mme Russo a.,; CE, July 25, 2007, No. 285061 M Juil-
lard.

112. CE, Jan. 14, 2009, No. 284434 CPAMdes Ardennes.
113. CE, July 25, 2007, No. 274682 CHG d'Avignon; CE, May 16, 2007, No. 287206 Marti-

net.
114. See CE Sect., Nov. 3, 1997, No. 153686, H6pital Joseph Imbert d'Arles AJDA 1997,

1016, 959, chron. T.-X. Girardot & F. Raynaud; CE, Oct. 27, 2000, No. 208640, D. 2001, 1196, concl.
Chauvaux; AJDA 2001, 307, note M. Deguergue; LPA 2001, No. 132, 18, note C. Guettier; LPA 2002,
Somm. 449, note P. Bon & D. de Bechillon; see also CE, Oct. 27, 2000, No. 201790, Centre Hospitali-
er dAubagne [Hospital ofAubagne] 2001, 1196, note D. Chauvaux; DROIT ADMINISTRATIF [Dr. adm.]
2001, No. 132, note C. Esper.

115. See CSP art. L. 1142-1-1.
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B. The Causal Link

1. Causation Criterion

The proof of causal link is required to compensate the consequences
of any breach of contract or any tort, but the causation criterion is difficult
to determine. The theory of the equivalence of conditions has commonly
been applied in French civil law,11 6 so that a factor must be a but-for condi-
tion of the damage to qualify as a cause. This means that causation is not
established unless it is shown that the damage would not have occurred
absent the factor in question. For example, there is no causal link if it is
established that, had the victim been fully informed of the risks of surgery,
he or she still would have chosen to undergo it.117 The equivalence of con-
ditions is also applied in cases where the patient shows pathological predis-
positions. Indeed, the peculiarities of the patient do not prevent the courts
from judging that the physician's misconduct caused the harm and justifies
full compensation-for example, in cases where the medical malpractice
had revealed a pre-existing and latent disease' 18 or where the patient had an
allergic reaction to the gloves used by the surgeon.' 19

However, the principle of equivalence is not always applied as such
by the courts. The notions of direct linkl20 or adequate causation are some-
times invoked as well. For example, despite the earlier cases, the Cour de
cassation has decided to ignore the victim's contributory negligence to the
accident in cases of blood contamination after a traffic accident.121 Similar-
ly, the Criminal Division of the Cour de cassation has refused to link the
death of the victim of a hospital-acquired infection to the accident that
made hospitalization necessary. 122 In certain medical malpractice cases, the
Civil Chambers of the Cour de cassation have sometimes judged that the
victim's harm could not be considered as resulting from a previous acci-

116. GENEVItVE VINEY & PATRICE JOURDAIN, LES CONDITIONS DE LA RESPONSABILITE DE DROIT
CIVIL [CONDITIONS OF CIVIL LIABILITY], 355 (3d ed. 2006); see also Florence G'sell-Macrez &
Duncan Fairgrieve, Causation in French Law: Between Pragmatism and Policy, in PERSPECTIVES ON
CAUSATION (Richard Goldberg ed., forthcoming 2011).

117. Cour d'appel [CA] [regional court of appeal] Paris, Nov. 20, 2003, RCA 2004, Comm. No. 76,
obs. Ch. Rad.

118. See Cass. le civ., Dec. 7, 1999, Bull. civ. 1, No. 337.
119. See Cass. le civ., Nov. 22, 2007, Bull. civ. 1, No. 366; RDC 2008, 320, note J.-S. Borghetti.
120. Cass. 3e civ., Feb. 19, 2003, No. 00-13253, RCA 2003, Comm. No. 125; RTD civ. 2003, 508.
121. Cass. 2e civ., Oct. 20, 2005, Bull. civ. II, No. 274; RTD civ. 2006, 122, obs. P. Jourdain; D.

2006, Pan. 1930, obs. P. Jourdain.
122. Cass. crim., Oct. 5, 2004, Bull. crim., No. 230. It should be noted that this case applied the

new provisions of the law of July 10, 2000, which require proof of serious misconduct if the causal link
is indirect. Id.
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dentl 23 or from earlier medical malpractice,124 even when such events had
made the surgery necessary. Moreover, in French administrative law, most
commentators have asserted that the requirement of causal link is expressed
by the courts through the test of la thdorie de la causalitd addquate,125 and
there is a good deal of consensus on the use of this test by the administra-
tive judiciary.126 Chapus asserts that the correct inquiry is whether the de-
fendant's act could 'in the normal run of things' be considered as having
played a 'particular' role in causing the damage. 127 Consequently, it is not
possible to speak of a uniform application of the equivalence principle: it
varies on a case-by-case basis.

2. Causation Proof

In principle, the burden of proof is upon the claimant to prove that the
defendant's wrongful act has generated his or her damage. In this context,
causation is considered as a legal fact ("fait juridique") that can be proved
by all means ("par tous moyens"). This implies that all types of evidence
are admissible. Moreover, the assessment of the evidence submitted by the
claimant falls within the sovereign appreciation of lower courts ("apprecia-
tion souveraine des juges du fond"). However, the French Cour de cassa-
tion has the ability to review the grounds given by trial judges to justify
their decisions. In many cases, judges resort to the use of presumptive evi-
dence by basing their decision on Article 1349 of the Civil Code, which
defines presumptions as "the consequences that a statute or the court draws
from a known fact to an unknown fact." Specifically, Article 1353 C. civ.
provides that presumptions "are left to the insight and carefulness of the
judges, who shall only admit serious, precise, and concurrent presump-
tions." In this context, the Cour de cassation controls the arguments used
by judges to justify the admission or rejection of a causal link.128 The for-

123. See Cass. 2e civ., Feb. 4, 1987, Bull. civ. II, No. 38.
124. Cass. le civ., Sept. 30, 1997, Bull. civ. I, No. 259; RCA 1997, Comm. 373.
125. 'Adequacy theory' or 'adequate cause theory.' See JACQUES MOREAU, 2 DROIT PUBLIC:

DROIT ADMINISTRATIF 598 (3d ed. 1995); see also WALTER VAN GERVEN, JEREMY LEVER & PIERRE

LAROUCHE, TORT LAW 421 (2000); Piere Vialle, Lien de Causalitd et Dommage Direct dans la Respon-
sabilit Administrative [Causation and Damages in Direct Administrative Liability], 90 REVUE DE
DROIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L'ETRANGER [JOURNAL OF PUBLIC LAW

AND POLITICAL SCIENCE IN FRANCE AND ABROAD] 1243, 1268 (1974).

126. See also CE, Oct. 14, 1966, Marais D. 1966, 636, concl. Galmont; CE, June 9, 1995, Les-

prit,AJDA 1995, 745, concl. Arrighi de Casanova.
127. RENE CHAPUS, 1 DROITADMINISTRATIF GENERAL 1413 (15th ed. 2001).

128. See Cass. le civ., Feb. 4, 2003, Bull. civ. I, No. 40; D. 2004, Somm. 600, obs. J. Penneau; Dr.
et patr., Sept. 2003, 111, obs. F. Chabas.
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mula "serious, precise, and concurrent presumptions" is generally used.129

Here it should be noted that "evidence by exclusion" is a form of presump-
tive reasoning. If no other factors explain the occurrence of the damage,
then the defendant's behavior is deemed to be a cause-for example, if the
patient's hypertension cannot be explained by anything other than taking a
specific drug.130

Whilst French courts generally try to assert their independence vis-4-
vis the views of experts, experience shows that, in fact, the impact of sci-
ence on the judicial determination of causation is significant.13' The French
system is particularly marked by the judicial delegation of technical matters
to a court-appointed expert. Nevertheless, the Cour de cassation has re-
cently illustrated the willingness of the French judiciary not to follow sys-
tematically the view of appointed court-experts. Litigation concerning the
Hepatitis B vaccine has given rise to important decisions of the Cour de
cassation in a context where there is no tangible scientific evidence of the
vaccine's toxicity. Confronted with victims of neurological disorders such
as multiple sclerosis, French judges have gradually changed their minds. In
2003, the Cour de cassation refused to accept the existence of a causal link
between Hepatitis B vaccination and multiple sclerosis because of the
scientific uncertainty of that link as highlighted by expertS.132 However, in
2008, the Cour de cassation handed down six important decisions in which
it was accepted that such a causal link could be established by "serious,
precise, and concurrent" presumptions, notwithstanding scientific uncer-
tainty and lack of conclusive statistical data.133 Since then, the Cour de
cassation has had the opportunity to reaffirm its position on several occa-

129. See Cass. le civ., Jan. 24, 2006, Bull. civ. 1, No. 34; D. 2006, Pan., 1931, obs. P. Jourdain;
JCP 2006, 1, 10082, note L. Grynbaum; RCA 2006, No. 89, note C. Rad6; RTD civ. 2006, 323, obs. P.
Jourdain.

130. Cass. le civ., Jan. 24, 2006, Bull. civ. 1, No. 35; JCP 2006, 1, 166, No. 5, obs. Ph. Stoffel-
Munck; JCP 2006, I, 10082, note L. Grynbaum; RTD civ. 2006, 323, obs. P. Jourdain.

131. Cass. le civ., Feb. 27, 2007, No. 06-10063, RCA 2007, No. 165 ("I'existence d'un lien causal
... ne pouvait se d6duire du seul fait que l'hypoth6se d'un risque vaccinal non d6montrde ne pouvait

tre exclue") ("the existence of a causal link.. . could be inferred from the mere fact that the hypothesis
of an unproven vaccine risk could not be excluded") .

132. Cass. Ie civ., Sept. 23, 2003, Bull. civ. I, No. 188; RCA, 2003, chron. 28, Ch. Rad6; D. 2004,
898, note Y.-M. S6rinet & R. Mislawski; JCP G 2003, 11, 10179; RLDC 2004, 11, chron. S. Hocquet-
Berg; RTD civ. 2004, <section?>, <page?>, obs. P. Jourdain.

133. Cass. le civ., May 22, 2008, Bull. civ. 1, Nos. 147, 148, 149; May 22, 2008, Nos. 05-10593,
06-18848, 07-17200; RCA, 2008, 6tude 8, ch. Rad6; RDSS 2008, 578, J. Peign6; JCP 2008, II, 10131,
L. Grynbaum; RTD civ. 2008, 492, P. Jourdain; Gaz. Pal. 2008, No. 283, 49, S. Hocquet-Berg; RDC
2008, 1186, J.-S. Borghetti; JCP 2008,1, 186, P. Stoffel-Munck.
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sions in cases concerning multiple sclerosis 34 as well as other neurological
disorders. 135 In such cases, two considerations are taken into account by
judges: first, the fact that no other factor could explain the disease (victim
in good health, no medical history); second, the temporal proximity be-
tween the injection of the vaccine and the appearance of the first symp-
toms. It should also be mentioned here that the Conseil d'Etat has adopted
a similar position and criteria in litigation arising from the compulsory
vaccination against Hepatitis B.1 36 However, in other recent vaccine cases,
French judges have denied the existence of a causal relationship when other
factors could explain the disease 37 or when the evidence brought by the
claimants did not appear sufficient to constitute "serious, precise, and con-
current presumptions." 38

"Serious, precise and concurrent presumptions" are "presumptions of
fact," which must be distinguished from "presumptions of law" ("prisomp-
tions de droit") that require the judge to assume a certain fact once another
fact is established. Presumptions of law can be created by the legislature or
by the judge. For instance, mandatory presumptions are prescribed by law
for certain kind of injuries, especially diseases resulting from contaminated
blood transfusions.139 When the legislator or the judge decides to reverse
the burden of proof, this action amounts to a presumption of law. For in-
stance, the Cour de cassation has recently decided to reverse the burden of

134. See Cass. Ie civ., July 9, 2009, Bull civ. I, No. 176; D. 2009. Actualit6s Juridiques [AJ], 1968,
obs. I. Gallmeister; D. 2010, 49, obs. P. Brun & 0. Gout; RTD civ. 2009, 723 & 735, obs. P. Jourdain;
Gaz. Pal. 2009, No. 225, 9, avis A. Legoux; RCA 2009, 6tude 13, Ch. Rad6.

135. See Cass. le civ., June 25, 2009, Bull. civ. 1, No. 141; JCP G 2009, No. 41, 308, note P.
Sargos; RCA 2009, comm. 293

136. See CE, Mar. 9, 2007, No. 267635; JCP A 2007, 2108, note D. Jean-Pierre; JCP A 2007, 2277,
note S. Carpi-Petit; JCP 2007, 11, 10142, note A. Laude; AJDA 2007, 861, concl. T. Olson; Aude
Rouybre, Variations jurisprudentielles a propos du lien de causalit entre vaccination contre I'hipatite
B et scidrose en plaques: Questions de mithode [Jurisprudential Changes Regarding the Causal Link
Between the Hepatitis B Vaccine and Multiple Sclerosis], RFDA 1011 (2008). Indeed, the Patients'
Rights Law of March 4, 2002, enabled healthcare professionals vaccinated against hepatitis B before
entry into force of Law 91-73 of January 18, 1991, which imposed such a vaccination, to obtain com-
pensation for multiple sclerosis. Patients' Rights Law of March 4, 2002, supra note 16, at art. 104; see
Loi 91-73 du 18 janvier 1991 portant dispositions relatives A la sant6 publique et aux assurances so-
ciales [Law 91-73 of January 18, 1991 on Public Health and Social Insurance], J.O., Jan. 20, 1991, p.
1048. The Conseil d'Etat admitted that when certain conditions are met, such as the clinically recog-
nized symptoms of the disease within three months maximum after the injection and the absence of any
factor of the disease in the patient's history, compulsory vaccination against hepatitis B could be re-
garded as the origin of the damage. CE, Feb. 18, 2009, Gaz. Pal. 2009, 20, note D. Cristol.

137. See Cass. le civ., Jan. 22, 2009, Bull. civ. I, No. 11; RDC 2009, No. 3, 1028, obs. 0. De-
shayes.

138. Cass. le civ., Sept. 24, 2009, Bull. civ. 1, No. 185; D. 2009, 2426, obs. I. Gallmeister; RCA
2009, Comm. 328, obs. Ch. Rad6; see also Cass. le civ., Nov. 25, 2010, No. 09-16556.

139. See supra text accompanying notes 85-89.
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proof for the benefit of victims in cases where the defendant could not be
identified,140 thus creating a new presumption of law in diethylstilbestrol
(DES) litigation. More recently, in a case where the victim of a hospital-
acquired infection had been treated in various institutions, it was decided
that all institutions were jointly and severally liable unless they were able
to establish that they did not cause the infection.141

Finally, it should be emphasized that French courts tend to compen-
sate the uncertainty of causal judgments by widely using the concept of
loss of chance.142 In a seminal case, a doctor had committed an error of
diagnosis on a child who remained crippled: the judges condemned the
doctor to pay damages for the loss of "chances of cure." 143 Since this deci-
sion, French courts often use the "loss of chance" concept in order to com-
pensate the victims, even though the causal link is uncertain. It is often
decided that, if the patient was not thoroughly informed, he or she should
be compensated only for the loss of chance to escape the risk. Moreover,
compensation is granted for loss of chance when the patient should have
benefited from an earlier or better treatment, but it is impossible to deter-
mine whether the patient would have recovered if such treatment had been
provided. 144 Thus, the victim must establish that his or her chance of sur-
vival, recovery, or even fewer sequelae, would have been greater if the
doctor had given a good diagnosis or appropriate carel 45 or if the decision
to hospitalize the patient had been taken earlier.146 With regards to the pub-
lic sector, it should be noted that before 2000, the Conseil d'Etat did not
apply the concept of loss of chance to hospital liability and decided cases

140. Cass. le civ., Sept. 24, 2009, Bull. civ. I, Nos. 186, 187; D. 2009, Actualites Juridiques [AJ],
2342, obs. Gallmeister; D. 2010, Pan., 49, obs. Brun; JCP 2009, 304, obs. Mistretta; JCP 2009, 383,
note Hocquet-Berg; RLDC 2009, 65, No. 3605, obs. Bugnicourt; RLDC 2010, 01, No. 67-10, note B.
Parance; Cass. Ie civ., Jan. 28, 2010, Bull civ. I, No. 22.

141. Cass. le civ., June 17, 2010, Bull. civ. I, No. 137.
142. Florence G'sell-Macrez, Recherches sur la notion de causalit6 [Research on the Notion of

Causality] J 455-457 (2005), these Paris 1; see also Jacques Bord, L'indemnisation pour les chances
perdues, une forme d'appr&iation quantitative de la causalitd d'un fait dommageable [Compensation
for Lost Opportunities: A Form of Quantitative Assessment of Causality of an Injury], JCP G 1974, 1,
2620; G6rard Mdmeteau, Perte de chances et responsabilitg mddicale [Loss of Opportunities and
Medical Liability], Gaz. Pal. 1997, II, 1367.

143. Cass. le civ., Dec. 14, 1965, Bull. civ. I, No. 707; JCP G, 1966, 11, 14753, note R. Savatier;
see also Cass. le civ., Jan. 27, 1970, Bull. civ. I, No. 37; JCP G 1970, II, 16422, note Rabut; G. Viney
et P. Jourdain, op. cit. para 370.

144. See Cass. le civ., July 8, 1997, Bull. civ. 1, No. 239.
145. Cass. le civ., July 8, 1997, Bull. civ. 1, No. 238; JCP 1997, 22921, rapp. P. Sargos; Cass. le

civ., July 16, 1991, Bull. civ. 1, No. 248; Gaz. Pal. 1992., 1, Somm. 152, obs. F. Chabas; Cass. crim.,
Mar. 20, 1996, Bull. crim., No. Il9; RTD civ. 1996, 912, obs. P. Jourdain; Cass. Ie civ., July 10, 2002,
Bull. civ. I, No. 197.

146. Cass. Ie civ., Nov. 25, 1997, No. 95-21785, RCA 1998, No. 58.
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on an all-or-nothing basis. Then two decisions ruled that the "loss of a
chance to escape an event that finally occurred should correspond to a frac-
tion of the various heads of damage sustained."147 The Conseil d'Etat has
recently extended compensation for loss of chance to malpractice cases. 148

In addition, the Criminal Division of the Cour de cassation sometimes
hands down convictions for manslaughter in cases where only a chance of
survival was lost, i.e., where it could not be established with certainty that
the patient would not have died if properly cared for.149 However, when
healing, survival, or improving the patient's condition remains highly spe-
culative in the absence of medical malpractice, no legal remedy is possible
because the fault did not cause the victim to lose a substantial chance.150

Although the courts do not admit officially that compensation for loss
of chance is a way to relax the causation requirement, 5 1 they accept the
principle of measuring compensation in reference to the extent of the lost
opportunity. When the impact of the defendant's action (or forbearance) is
difficult to measure, the defendant's liability is modulated according to the
probability that he or she has caused the damagel 52: thus the entire injury is
not compensated.' 5 3 Khoury has pointed out the extreme flexibility of
French law on the subject and the proximity of the mechanism of compen-
sation for missed opportunities with liability based on increased risk.154

147. CE Sect., Jan. 5, 2000, Assistance publique - H6pitaux de Paris c/ M Guilbot and Consorts
Telle Nos. 181899, 198530, RFDA 2000, 641, concl. D. Chauvaux; RFDA 2000, 654, note P. Bon;
AJDA 2000, 137, chron. M. Guyomar & P. Collin; RDSS 2000, 357, note L. Dubouis; LPA 2000, note
C. Cl6ment; JCP 2000, II, 10271, note J. Moreau.

148. See CE Sect., Dec. 21, 2007, Centre Hospitalier de Vienne c/ M. Joncart No. 289328, RFDA
2008, 348, concl. T. Olson; AJDA 2008, 135, chron. J. Boucher & B. Bourgeois-Machureau; JCP 2008,
14, 27, chron. B. Plessix; JCP Adm. 2008, Comm., 2078, C. Paillard; see also CE Feb. 18, 2010, Con-
sorts Ludwig No. 316774, RFDA 2010, 791, note M. Canedo-Paris.

149. Cass. crim., Jan. 9, 1979, Bull. crim., No. 14; JCP 1980, 19272, note F. Chabas; Cass crim.,
June 29, 1999, Bull. crim., No. 162; D. 2000, Somm. 30, obs. Y. Mayaud; Cass. crim., Nov. 13, 2002,
Bull. crim., No. 203; D. 2004, 1336, note Conte.

150. Cass. le civ., June 20, 2000, Bull. civ. I, No. 193; D. 2000, Somm. 471, obs. P. Jourdain;
Defr6nois 2000, 1121, obs. D. Mazeaud; Cass. le civ., Nov. 13, 2002, Bull. civ. I, Nos. 265, 266; RTD
civ. 2003, 98, obs. P. Jourdain; Cass. le civ., Feb. 4, 2003, Bull. civ. I, No. 40; D. 2004, 600, note
J. Penneau; Cass. le civ., Dec. 6, 2007, Bull. civ. I, No. 380; D. 2008, 192, note P. Sargos; JCP 2008, 1,
125, Nos. 3, 15, obs. Ph. Stoffel-Munck; RTD civ. 2008, 272, obs. J. Hauser; RTD civ. 2008, 303, obs.
P. Jourdain.

151. See Cass. leciv., Nov. 17, 1982, Bull. civ. I, No. 333; JCP 1983, II, 20056, note M. Saluden;
D. 1984, 305, note A. Dorsner-Dolivet.

152. Cass. le civ., Jan. 28, 2010, Bull. civ. 1, No. 19; D. 2010, 947, note G. Maitre; JCP 2010, No.
474, note S. Hocquet-Berg,;RTD civ. 2010, obs. P. Jourdain.

153. See Cass. le civ., Mar. 27, 1973, Bull. civ. I, No. 115; Cass. Ie civ., July 8, 1997, Bull Civ. I,
No. 239; Cass. le civ., July 10, 2002, Bull. civ. 1, No. 197.

154. Lara Khoury, Causation and Risk in the Highest Courts of Canada, England and France, 124
LAW QUARTERLY REVIEW 103-31, (2008).
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C. The Victim's Harm

Article 16-3 para. I of the Civil Code provides that the integrity of the
human body cannot be impaired except in case of medical necessity for the
person.155 However, in medical malpractice cases, the damage alleged by
the victim often is a lost opportunity for an improvement in his or her con-
dition, because it is difficult to assess what would have happened if the
victim had been properly cared for. The Cour de cassation has even admit-
ted that the victim's heirs could be compensated for the loss of a chance of
survival.156 But there are other kinds of compensable harm. For instance,
victims in a chronic vegetative state or who are unconscious can be com-
pensated for moral distress insofar as compensation for damage does not
depend on the victim's subjective feeling, but its finding by the court and
its objective evaluation.' 57 Moreover, being contaminated with HIV is
compensable as such even if AIDS has not been triggered: the courts use
the concept of "specific harm of contamination" ("prejudice sp&fique de
contamination") in order to compensate the fact of being contaminated.158

Finally, when a child is bom disabled or malformed, administrative
and judicial courts do not preclude recognition of a parent's right to com-
pensation if, for example, the child was born disabled as a result of a failed
abortion attempt.159 When a physician commits an error in prenatal diagno-
sis regarding the possibility of a genetic or congenital disability, the dam-
age caused by the physician's misconduct does not correspond to the

155. C. civ. art. 16-3 ("1I ne peut 6tre portd atteinte a l'integrit du corps humain qu'en cas de
ndcessit medicale pour la personne").

156. Cass. le civ., Oct. 14, 2010, Bull. civ. I, No. 889.
157. Cass. 2e civ., Feb. 22, 1995, Bull. civ. 11, No. 61; D. 1995, Somm. 233, obs. D. Mazeaud; JCP

1995,1, 3853, obs. G. Viney; D. 1996, Jur., 69, note Y. Chartier; JCP 1996, II, 22570, note Y. Dagome-
Labbe; RTD civ. 1995, 629, obs. P. Jourdain; see also Marie-Annick Pano, Victimes en etat vigitatif:
une etape dicisive [Victims in a Vegetative State: A Milestone], RCA 1995, chron. no 13; Lau-
rence Ravillon, Le statutjuridique de la personne en tat vgitatif chronique [The Legal Status of the
Person in a Persistent Vegetative State] RDSS 191, (1999).

158. Cass. 2e civ., Apr. 2, 1996, Bull. civ. II, No. 88; JCP 1996, 1, 3985, no 12, obs. Viney ("[ce
prejudice] comprend I ensemble des prdjudices de caractere personnel . . . tant physiques que psy-
chiques et rdsultant, notamment, de la rdduction de I'espirance de vie, des perturbations de la vie
sociale, familiale et sexuelle ainsi que des souffrances et de leur crainte, du prejudice esthitique et
d'agrement ainsi que de toutes les affections opportunistes consicutives b la ddclaration de la maladie
") ("this harm includes all harms of a personal nature ... both physical and psychological, resulting,
particularly, in the reduction of life expectancy, disruption of social, family, and sexual life, as well as
suffering and fear, disfigurement, loss of enjoyment, as well as all opportunistic infections resulting
from the onset of the disease"); Cass. 2e civ., Sept. 24, 2009, , Bull. civ. II, No. 226.

159. CE Ass., July 2, 1982, D1le R, Rec. Lebon 260; Gaz. Pal. 1983, 1, 193, note F. Moderne; D.
1984, 425, note J.-B. d'Onorio; Cass. le civ., June 25, 1991, Bull. civ. I, No. 213; D. 1991, 566, note
Ph. le Tourneau.
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handicap, but to the birth of the child. Both the Conseil d'Etat1 60 and the
Cour de Cassationl6' have accepted the principle of compensating the par-
ents in such a case. Moreover, in the notorious Perruche case, in 2000, the
child himself won a claim for "wrongful life."l 62 Since this latter decision
generated much criticism and controversy in France, the Patients' Rights
Law of March 4, 2002 has intended to break the trend initiated by the Per-
ruche decision by stating that "no one can claim an injury solely because of
his or her birth." 63 In addition, this Law provides that a person born with a
disability due to medical negligence can obtain compensation for his or her
damage only when the wrongful act was the direct cause of the disability,
or worsened it, or when the practitioner wrongfully avoided taking the
measures likely to lessen its impact.164 In other cases, disabled persons
have the right to benefit from the solidarity of the entire national communi-
ty, which is provided for in Law 2005-102 of February 11, 2005, which
created a new "compensation benefit" in addition to the existing aids. 165 In
any case, since the provisions of the Patients' Rights Law of March 4, 2002
reduce the existing rights of the victims to obtain compensation, it has been
decided that such provisions should be applied only to cases where the
child was born after the Law entered into force.166

160. See CE Sect., Feb. 14, 1997, CHR de Nice c/ Apx Quarez Rec. Lebon 44; concl. P6cresse;
RFDA 1997, 382, note B. Mathieu; AJDA 1997, 430, chron. D. Chauvaux & T.-X. Girardot; JCP 1997,
II, 22828, note J. Moreau; RDP 1997, 1139, note J.-M. Auby & J. Waline; D. 1997, Somm. 322, obs.
J. Penneau.

161. Cass. le civ., Mar. 26, 1996, Bull. civ. I, No. 155; RTD civ. 1996, 623, obs. P. Jourdain; JCP
1996, 1, 3985, obs. G. Viney; D. 1997, 35, note J. Roche-Dahan; D. 1997, Somm. 322, obs. J. Penneau;
LPA 1996, No. 147, note Y. Dagome-Labbe.

162. Cass. ass. pl~n. Nov. 17, 2000, Bull. ass. pl6n., No. 9; D. 2000, 111, Point de vue C. Labrusse-
Riou & B. Mathieu; JCP 2000, Act. 2267, F. Terr6; JCP 2000, 1, 279, obs. G. M6meteau; JCP G 2000,
II, 10438, concl. J. Sainte-Rose, rapp. P. Sargos, obs. F. Chabas; LPA 2000, 9, note M. Gobert; D.
2001, 332, note D. Mazeaud; D. 2001, 336, note P. Jourdain; JCP 2001, I, 286; RTD civ. 2001, 149,
obs. P. Jourdain.

163. Patients' Rights Law of March 4, 2002, supra note 16, at art. I ("Nul ne peut se privaloir d'un
prdjudice du seul fait de sa naissance.").

164. Id.
165. Loi 2005-102 du 11 f6vrier 2005 pour I'6galit6 des droits et des chances, la participation et la

citoyennet6 des personnes handicap6es [Law 2005-102 of Feb. 11, 2005 on Equal Rights and Opportu-
nities, Participation, and Citizenship of People with Disabilities], J.O., Feb. 12, 2005, p. 2353.

166. Conseil constitutionnel [CC] [Constitutional Court] decision No. 2010-2QPC, June 11, 2010,
J.O. 10847; Cass. le civ., July 8, 2008, Bull. civ. 1, No. 190; CE Sect., Feb. 19, 2003, Maurice Rec.
Lebon 41; RCA 2003, Comm. No. 208, note C. Guettier; Case of Draon v. France, App. No. 1513/03, at
% 112-114 (Eur. Ct. H. R. Oct. 6, 2005), available at
http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (accessed by entering case name, applica-
tion number, and judgment date in relevant fields); Case of Maurice v. France, App. 11810/03, at T1f
121-123 (Eur. Ct. H. R. Oct. 6, 2005), available at
http://cmiskp.echr.coe.int/tkpl97/search.asp?skin=hudoc-en (accessed by entering case name, applica-
tion number, and judgment date in relevant fields); see generally R6mi Pellet, La ddcision QPC du II
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II. ADMINISTRATION AND ADJUDICATION OF CLAIMS BASED ON

LIABILITY RULES

Since the Patients' Rights Law of March 4, 2002, all health profes-
sionals and health institutions are under the obligation to buy insurance
against their own liability, 167 except for public institutions, which are their
own insurers. 168 Articles Ll 142-25 and -26 CSP provide for criminal sanc-
tions in the absence of insurance. 169 In the case where the liable health
professional is not covered (e.g., coverage elapsed or insurance limits are
reached), or if the insurer's offer is insufficient, the victim can ask for
compensation from the ONIAM.1 70 It should be emphasized that compen-
sation through public welfare ("solidarit nationale") is subsidiary to com-
pensation based on liability rules, which means that the ONIAM shall only
compensate medical accidents when no health professional or institution
may be held liable.171 However, the Cour de cassation has recently decided
that the two systems shall complement each other when full compensation
cannot be granted through liability.172

The Patients' Rights Law of March 4, 2002 has provided for a new
procedure to the benefit of the victims, in order to promote simple and
quick compensation. Today, the victims have two options: (1) they can

juin 2010 du Conseil constitutionnel et Iassurance des praticiens et tablissements de santj [The QPC
Decision of June, 11, 2010, of the Constitutional Court and Insurance for Practitioners and Health
Institutions, Hors-sdrie [Special Issue] RDSS 127 (2010), available at
http://www.remipellet.com/pages/publications/art%20RP%20sur/2OQPC%2011%20juin%202010.pdf.

167. CSP art. L. 1142-2. In 2002, a "Bureau central de tarification" (Central Bureau of Tariffs)
was created, and it is in charge of determining the premiums for this compulsory insurance. CODE DES
ASSURANCES [INSURANCE CODE] [C. ass.] art. L. 252-1; see Laurent Leveneur, L'intervention du
Bureau central de tarification en matidre d'assurance de responsabilite civile mddicale [The Interven-
tion of the Central Bureau of Tarifs in Medical Liability Insurance], RDSS 59 (2010).

168. M. Dupont, Un dtablissement de santd o propre assureur >>: I'expirience de l'Assistance
publique-hdpitaux de Paris, [A "Self-Insured" Health Care Facility: The Experience of the Assistance
Publique-Hopitaux de Paris] RDSS 91 (2010).

169. CSP arts. L. 1142-25, 1142-26.
170. See CSP article L. 1142-21-1 (concerning obstetricians, surgeons, and anesthetists); see also

Cristina Corgas-Bernard, L'assurance de responsabilitd civile des professionnels libdraux de la sante
[The Liability Insurance ofPrivate Health Practitioners], RDSS 75 (2010).

171. See CSP art. L. 1142-1 para 1.
172. On March 11, 2010, the Cour de cassation ruled that compensation for loss of chance could be

complemented by the ONIAM for the rest of the damage. Cass. le civ., Mar. I1, 2010, Bull civ. 1, No.
63; D. 2010, 1119, note M. Bacache; JCP G 2010, 1, 379, note Jourdain.
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bring their claim before a conciliation commission, or (2) they can file a
lawsuit against the health professional. 173

A. Adjudication Through Conciliation Commissions

The Patients' Rights Law of March 4, 2002 and the Law of December
30, 2002174 provide for regional commissions of conciliation and compen-
sation for medical accidents ("Commission Rdgionale de Conciliation et
d'Indemnisation des accidents mddicaux, affections iatrognes et infections
nosocomiales" [CRCI]) in each region. 175 This new organization aims to
provide new ways to solve disputes through amicable means and to help
the victims obtain prompt compensation. CRCIs were created by the De-
cree of May 3, 2002176 and are meant to be an alternative to courts. CRCIs
are chaired by a magistrate and composed of twenty persons, divided into
six major categories of members representing patients, health professionals,
hospital practitioners, health institutions and facilities, ONIAM, and insur-
ers. The mission of CRCIs is twofold. The first is to promote, through con-
ciliation, the resolution of disputes arising in connection with a medical
treatment. The second function of CRCIs is to solve disputes in order to
facilitate compensation for the victims of medical accidents who suffer
from serious injuries.

As a conciliator, the CRCI seeks to reach a conciliation agreement be-
tween the victim and the health professional or the insurer of the liable
health professional.177 It is possible to bring a request for conciliation be-
fore a CRCI when medical care was not satisfactory or in case of disagree-
ment with a health professional or health institution. To be admissible
before the commission, the dispute must have originated on a medical inci-
dent occurring on or after September 5, 2001. The claimant and the health
professional are heard by the commission as a whole or by a single member
of the commission, or by an independent mediator, depending on the will

173. Patients' Rights Law of March 4, 2002, supra note 16, at.
174. Loi 2002-1577 du 30 d6cembre 2002 relative A la responsabilit6 civile m6dicale [Law 2002-

1577 of December 30, 2002 on Medical Liability], JO., Dec. 31, 2002, p. 22100.
175. CSP art. L. 1142-5.
176. Ddcret 2002-886 du 3 mai 2002 relatif aux commissions r6gionales de conciliation et

d'indemnisation des accidents m6dicaux, des affections iatrog~nes et des infections nosocomiales
prdvues A 1'article L 1142-5 du code de la sant6 publique [Decree 2002-886 of May 3, 2002 on the
Regional Commissions of Conciliation and Compensation of Medical Accidents, latrogenic, and Noso-
comial Infections in Code of Public Health Art. L. 1142-5], J.O., May 7, 2002, p. 9025.

177. CSP art. L. 1142-5.

2011] 1119



CHICAGO-KENT LA WREVIEW

of the complainant. The result of the conciliation is stated in a document
signed by the claimant and the concerned health professional.

CRCIs also have a mission of dispute resolution in cases of injuries of
some importance. To be admitted to this procedure, claims must be related
to accidents that occurred after December 5, 2001, and caused serious inju-
ries.178 In such a case, the victim can take the case to the competent Re-
gional Commission, which has six months to give an opinion based on
expertise (if necessary). At this stage, two solutions are possible. First, the
commission can make a rejection notice, either because the damage is not
attributable to medical care, or because no negligence was committed and
the damage is not an abnormal result with regard to the patient's initial
state. 179 Second, the commission may believe that the patient's harm can be
compensated. Notice is then transmitted to the institutions responsible for
the payment of compensation. It can be either the insurer of the health pro-
fessional if such compensation can be based on liability rules, or the
ONIAM if compensation can be granted on public welfare ("solidarit
nationale") principles. 80 In the first case, the insurer of the responsible
health professional must make a compensation offer that provides full
compensation to the victim within four months. If the victim accepts the
offer, a settlement is concluded and payment must be made within one
month. The concluded agreement is a "transaction," within the meaning of
Article 1144 of the Civil Code which means it ends any possibility of liti-
gation, except in cases where the victim's state has worsened after the set-
tlement was concluded. In case of refusal of the insurer's offer, or if the
period of four months is exceeded, the victim can bring the claim before
the ONIAM, which then replaces the insurer and makes an offer under the
same conditions as discussed previously. In such a case, the ONIAM has a
right of recourse against the liable professional or institution insofar as civil
liability rules may found such recourse. For its part, the insurer can also
challenge the CRCI's opinion before the court.

178. A serious injury is defined as permanent partial disability of 24% or temporary incapacity of at
least six consecutive months or six non-consecutive months in a period of twelve months or even, in
exceptional cases, inability to carry on business or particularly serious disturbances in the conditions of
existence. D6cret 2003-314 du 4 avril 2003 relatif au caractbre de gravit6 des accidents mddicaux, des
affections iatrognes et des infections nosocomiales prdvu A l'article L. 1142-1 du code de la sant6
publique [Decree 2003-314 of April 4, 2003 Concerning the Serious Nature of Medical Accidents and
latrogenic and Nosocomial Infections Under Article L. 1142-1 of the Code of Public Health, JO., Apr.
5, 2003, p. 6114; see CSP art. L. 1142-8.

179. See Helleringer, supra note 20, at 1128-29.
180. See Helleringer, supra note 20, at 1135-36.
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As of today, approximately 60 percent of claims are treated by a set-
tlement concluded through CRCIs.18I However, the new system has not
resulted in a reduction of the proceedings before the courts, which may be
explained by the fact that CRCIs' decisions are often contested before the
courts. 182 The activity of CRCIs is presented in the report that the ONIAM
publishes twice a year. 183 The ONIAM also publishes an indicatives scale
of amounts to be awarded. 184

B. Adjudication Through Courts

Victims are not obliged to enter into a conciliation procedure under
the auspices of the Regional Commissions. They may also proceed against
the liability insurer through direct action. Moreover, they can go to court if
they are not satisfied with the opinion of the CRCI or with the compensa-
tion offer proposed by the insurer of the liable health professional or insti-
tution. A victim who has already started proceedings before a court may
still bring the claim before the appropriate Regional Commission, as long
as the court and the Commission are informed.185 With respect to fault-
based medical liability, courts appear more severe than CRCIs: 66 per cent
of claims before courts end up in sanctions, whereas fault is characterized
by CRCIs in only 33 percent of cases. 186

It should be noted that patients are not the only ones who can enter in-
to proceedings against health professionals by basing their claims on lia-
bility rules. Social Security agencies also have a right of recourse against
the responsible practitioner for everything they paid to the victim.

181. DR. HUBERT WANNEPAIN, OBSERVATOIRE DES RISQUES MDICAUX [OBSERVATORY OF
MEDICAL RISKS], INSTALLATION ET ACTIVITE DE L'OBSERVATOIRE DE RISQUES MEDICAUX,: PREVU
PAR L'ARTICLE L 1142-29 DU CODE DE LA SANTE PUBLIQUE [INSTALLATION AND ACTIVITY OF THE

OBSERVATORY OF MEDICAL RISKS: PROVIDED FOR BY SECTION L. 1142-29 OF THE CODE OF PUBLIC
HEALTH] 13 (2007), available at http://www.oniam.fr/rapport/ORM-2005-2006 VF.pdf.

182. See B6atrice Courgeon & Catherine Letouzey, Rapport sur les decisions de justice et avis

CRCI rendus en 2008 [Report on Judicial Decisions and CRCI Opinions Rendered in 2008], Hors serie
[Special Issue] RESPONSABILITE: REVUE DE FORMATION SUR LE RISQUE MEDICAL [LIABILITY: JOURNAL
OF MEDIACL RISK EDUCATION] 75, 75-79 (2009), available at
http://www.macsf.fr/file/docficsite/pj/ce/c5/24/04/risque-professions-sante-1 890.pdf.

183. ONIAM, RAPPORT D'ACTIVITE: 2EME SEMESTRE 2009 [ACTIVITY REPORT: SECOND HALF OF
2009] 4-7 (2010), available at http://www.oniam.fr/rapport/RapportOniam2009sem2.pdf.

184. ONIAM, REFERENTIEL INDICATIF D'INDEMNISATION PAR L'ONIAM [INDICATIVES
REPOSITORY OF COMPENSATION BY ONIAMI (2009), available at

http://www.oniam.fr/textes/referentiel_oniam_20090701 .pdf.

185. CSP art. 1142-7.

186. Courgeon & Letouzey, supra note 182, at 75-76. This aspect is explained by the fact that

victims go to court only in cases where the practitioner's misconduct is obvious.
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The limitation period for actions relating to medical liability was re-
duced to ten years in 2002,187 then reduced again to five years,' 88 though
the limitation period is still ten years for claims relating to personal inju-
ries.189 However, the fact that the limitation period starts at the moment of
"consolidation," i.e., the moment when the healing or permanent damage to
the victim is stabilized, which may be difficult to determine, counteracts
the recent reduction of such period.

Although the Patients' Rights Law of March 4, 2002 unified the law
of medical malpractice from a substantive perspective, the duality of juris-
diction remains. This means that the action shall be filed either in front of
civil or administrative courts.

In 2005, the "Observatoire des risques mddicaux" (Observatory of
Medical Risks), created by Law 2004-810 of August 13, 2004190 and at-
tached to the ONIAM, started collecting and analyzing data on medical
accidents in order to better understand the cost of claims and to identify the
most avoidable accidents. 191 In this respect, it is generally highlighted that
the number of claims has significantly increased since the beginning of the
1990s and that the reform of 2002 did not reverse this trend, despite the
creation of the new compensation scheme based on national solidarity.192

In 2008, the number of claims concerned 2.5 percent of private practition-
ers. 44 percent of surgeons faced a claim, and 67 percent of the cases sub-
mitted to courts ended in liability.193 The awarded amounts have also
increased: while the average cost of a claim was £120000 in 2002, it was
£256000 in 2007.194 Observers agree on the fact that the medical liability
insurance sector has been experiencing a major crisis over the past decade,
which has led to a net increase in insurance premiums.195 Some proposals

187. See CSP art. L. 1142-28.
188. See C. CIV. art. 2224; Loi 2008-561 du 17 juin 2008 portant rdforme de la prescription en

matibre civile [Law 2008-571 of June 17, 2008 on Reform of Limitations for Civil Actions], J.O., June
18,2008, p. 9856.

189. C. CIV. art. 2226.
190. Loi 2004-810 du 13 aofit 2004 relative A l'assurance maladie [Law 2004-810 of August 13,

2004 on Health Insurance], J.O., Aug. 17, 2004, p. 14598.
191. See CSP art. L. 1142-29; generally WANNEPAIN, supra note 181.
192. See generally Courgeon & Letouzey, supra note 182, at 75-81.
193. Id at 75-82.
194. N. Gombaud, La situation de I 'assurance de responsabiliti mddicale [The Situation of Medi-

cal Malpractice Insurance], RDSS 51 (2010); see also Courgeon & Letouzey, supra note 182, at 81
figs.12-13, 82 fig.14.

195. Gombaud, supra note 194, at 51; see also generally INSPECTION GENERALE DES FINANCES &
INSPECTION GItNERALE DES AFFAIRES SOCIALES [INSPECTORATE GENERAL OF FINANCE &
INSPECTORATE GENERAL OF SOCIAL AFFAIRS], CONCLUSIONS DU RAPPORT D'ENQUITE SUR
L'ASSURANCE DE RESPONSABILITI CIVILE MEDICALE [CONCLUSIONS OF THE INQUIRY ON MEDICAL
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have thus been made in order to limit the number of trials, like forcing the
victims to first bring their claims before CRCIs or creating a procedure of
selection of cases by the competent court. 196 But such reforms remain to be
done.

LIABILITY INSURANCE] (2004), available at
http://Iesrapports.1adocumentationfrancaise.fr/BRP/044000073/0000.pdf.

196. Muriel Fabre-Magnan, Un remde possible aux abus de la responsabilitd (et de
I'irresponsabilitd) mdicale : lefiltrage des actions en responsabilit mddicale [A Possible Remedy for
Breach of Medical Responsibility (and Liability): Filtering Medical Liability Claims, in ETUDES
OFFERTES A GENEVIEVE VINEY 399-418 (2008).
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