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MERCY KILLING AND THE RIGHT TO INHERIT*

Jeffrey G. Sherman**

Polonius. My lord, I will take my leave of you.

Hamlet. You cannot take from me any thing that I will . . .1
more willingly part withal,—except my life, except my life, ex-
cept my life.

WILLIAM SHAKESPEARE, HAMLET, act 2, sc. 2
(The Riverside Shakespeare ed. 1974).

One summer day in 1988, a toddler named Samuel Linares swal-
lowed a birthday balloon and started to choke. The balloon was re-
moved in time to prevent the boy’s death, but the resulting oxygen
deprivation sent him into an irreversible coma.2 He was kept alive
by a respirator in a hospital that rejected his parents’ urgent pleas to
disconnect the life-support device so that nature might take its
course.® On April 26, 1989, the boy’s father, Rudy Linares, entered
his son’s hospital room with a gun in his hand. Fending off the hos-
pital staff at gunpoint, he disconnected his son’s respirator and cra-
dled him in his arms until the child died. The state’s attorney

* Copyright 1998 by Jeffrey G. Sherman. All rights reserved.

** Professor of Law and Norman and Edna Freehling Scholar, Chicago-Kent
College of Law, Illinois Institute of Technology; A.B., 1968, J.D., 1972, Harvard. This
article has benefited immensely from the thoughtful suggestions and provocative
questions of Professors Mary Louise Fellows, Linda Hirshman, Richard McAdams, and
Anita Bernstein, and I am extraordinarily grateful for their insights. I must also thank
my student research assistants—Lon Capetta, Penny Lechtenberg, Kelli Christensen,
Christine Michals, and Laura Druckenmiller—for their skill and resourcefulness. And
special thanks are due Frederick Smith of the UCLA Law Library for assisting me on
those occasions when my rudimentary knowledge of German proved inadequate. 1
should like to thank the Marshall D. Ewell Research Fund for providing support for the
writing of this article.

1. The early editions of the play (other than the First Folio (1623)) include the word
“not’ at this point. To modern ears, the word mars the wit of Hamlet’s retort with the
illogic of what we should consider a double negative. In Shakespeare’s day, however,
the rules for using negatives were less firmly fixed than they are today; negatives might
be doubled for emphasis: e.g.,

I'll say yon grey is not the morning's eye—
‘Tis but the pale reflex of Cynthia’s brow;
Nor that is not the lark whose notes do beat
The vaulty heav’n so high above our heads.
WILLIAM SHAKESPEARE, ROMEO AND JULIET, act 3, sc. 5 (The Riverside Shakespeare ed.
1974) (emphasis added).
2. Father is Cleared in Ill Baby’s Death, N.Y. TiMes, May 19, 1989, at A12.
3. Death of Boy in Coma Spurs Study of Laws, L.A. TiMEs, May 31, 1989, § 1, at 4.
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804 ' CINCINNATI LAW REVIEW | [Vol. 61

sought a murder indictment against Rudy Linares, but the grand
jury refused to indict.

The legal system was less indulgent with Roswell Gilbert. He had
been married for fifty-one years to Emily Gilbert, who, for the last
eight of those years, suffered from osteoporosis, arthritis, and
Alzheimer’s disease. The pain and hopelessness of her condition
led her on more than one occasion to plead tearfully for death. One
afternoon,’ after he had eased the ailing woman onto the sofa in
their home, she said, “Please, somebody help me. Please, some-
body help me.” Her husband, concluding “Who's that somebody
but me?”, put a gun to his wife's head and pulled the trigger.6 He
was found guilty of murder in the first degree and, at the age of
seventy-five, sentenced to life imprisonment:? a sentence he served
until clemency was granted five years later because of his failing
health.8

These painful cases have two things in common: in each, the
killer'’s moral culpability was at least debatable;® and in each, the

4. Father is Cleared, supra note 2, at A12. Rudy Linares pleaded guilty to a minor
weapons charge and was sentenced to-a one-year conditional discharge; he spent no
time in jail. 7d.

5. The year of the killing was 1985, according to a report in the L.A. Times. The
Nation, L.A. TIMES, Sept. 2, 1988, § 1, at 2. The published opinion in the case fails to
mention the year.

6. Gilbert v. State, 487 So. 2d 1185, 1187 (Fla. Dist. Ct. App. 1986), petition for
review dented, 494 So. 2d 1150 (Fla. 1986).

7. See id. at 1192.

The case became an instant cause célébre and the subJect of a TV-movie, “Mercy or
Murder?” starring Robert Young and Michael Learned, broadcast by NBC on January
11, 1987. Indeed, in a subsequent unsuccessful bid for a new trial, Gilbert charged that
the lawyer who had represented him at the original trial was hampered by a conflict of
interest resulting from Gilbert’s agreement to pay him, in lieu of a fee, 90% of any
profits Gilbert might derive from the sale to the entertainment media of the rights to his
story. See The Nation, supra note 5, at 2.

8. Gilbert was released from prison on August 2, 1990, as the result of a.grant of
clemency by Florida Governor Bob Martinez and his cabinet. The Governor stated,
however, that clemency was granted only because of Gilbert’s failing health, which was
likely to deteriorate even more rapidly if he remained incarcerated. The statement
carefully avoided any intimation that Gilbert’s crime merited no further punishment.
Mike Clary, ‘Mercy Killing’ Inmate Going Free, L.A. TiMES, Aug. 2, 1990, at A28.

9. Cecil Partee, the state’s attorney who sought the indictment of Rudy Linares,
subsequently allowed that Linares’s removal of his son from the respirator was
“understandable from the . . . perspective of a parent.” Larry Green, Teary Father Not
Charged in Death of Comatose Boy, L.A. TiMEs, May 19, 1989, § 1, at 1, 21. And Kelly
Hancock, the successful prosecutor of Roswell Gilbert, subsequently announced his
intention to seek Gilbert’s release. Though he continued to believe that Gilbert acted
improperly, Hancock “never thought he should spend [the rest of his life] in prison. . ..”
About-Face on Killing, N.Y. NEwsDpay, July 23, 1990, at 14.

HeinOnline -- 61 U GCn. L. Rev. 804 1992-1993



1993] MERCY KILLING AND INHERITANCE 805

killer would have been the slain person’s heir.!? I say ‘“would have
been” because every state, with the possible exceptions of Massa-
chusetts and New Hampshire, now applies a.common law or statu-
tory rule—known as the ‘“‘slayer rule”’-—that bars a killer from
inheriting!! from the person he has killed.!2 The rule, which applies

10. Under Illinois law, an intestate deceédent’s parent is an heir of the decedent if the
decedent died with neither a surviving spouse nor surviving issue. ILL. ANN. STAT. ch.
110, para. 2-1(d) (Smith-Hurd 1934). While an unmarried childless person may
ordinarily disinherit his parents by will, Samuel Linares died before he was old enough
to execute a will. ILL. ANN. STAT. ch. 110, para. 4-1 (Smith-Hurd 1934).

Under Florida law, an intestate decedent’s surviving spouse is an heir. of the decedent.
Fra. STaT. ANN. § 732.102 (West 1976) A decedent cannot disinherit his spouse by will,
for the surviving spouse may claim an “elective share” of the decedent’s probate estate
notwithstanding the provisions of the decedent’s will. FLa. Stat. Ann. §§ 732.201,
732.205-732.214 (West 1976 & Supp. 1992).

11. The slayer rule is applied not only to prevent the decedem s killer from
inheriting by intestacy, Price v. Hitaffer, 165 A. 470 (Md. 1933); or by will, Riggs v.
Palmer, 22 N.E. 188 (N.Y. 1889); but also to prevent .him from collecting life insurance
proceeds, Carter v. Carter, 88 So. 2d 153 (Fla. 1956); from succeeding to property by
survivorship as a surviving joint tenant, Hargrove v. Taylor, 389 P.2d 36 (Ore. 1964);
and from claiming his spousal share upon renunciation of the decedent spouse’s will. In
re Estate of Danforth, 705 S.W.2d 609 (Mo. Ct. App. 1986). Because the same principle
underlies the slayer rule in all these contexts, se¢e Wilson v. Board of Trustees, 246
N.E.2d 701, 703 (Ill. App. Ct. 1969), little attempt will'be made herein to differentiate
inheritance cases from the others. See infra note 209.

12, Six states have no slayer statutes of any kind: Delaware, Maryland,
Massachusetts, Missouri, New Hampshire, and .New York. Four of those states
(Delaware, Maryland, Missouri, and New York) apply a common law rule. See Welch v.
Welch, 252 A.2d 131, 133-34 (Del. Ch. 1969) (applying common law to bar taking under
victim’s will); Price v. Hitaffer, 165 A.2d 470, 474 (Md. 1933) (taking by intestacy); Perry
v. Strawbridge, 108 S.W. 641, 648 (Mo. 1908) (taking by intestacy); /n re Estate of
Danforth, 705 §.W.2d 609, 612 (Mo. Ct. App. 1986) (allowing wife’s forced share upon
renouncing husband’s will); Riggs v. Palmer, 22 N.E, 188, 190 (N.Y. 1889) (taking by
will); In re Estate of Bach, 383 N.Y.S.2d 653, 654 (N.Y. App. Div. 1976) (taking by
intestacy). In Massachusetts, no reported slayer cases have arisen in the context of
inheritance by will or intestacy, but the state’s Supreme Judicial Court has held that the
common law of Massachusetts bars the beneficiary under a life insurance policy from
collecting the proceeds when he has murdered the insured, Slocum v. Metropolitan Life
Ins. Co., 139 N.E. 816, 818 (Mass. 1923); se¢ alse Diamond v. Ganci, 103 N.E.2d 716, 719
(Mass. 1952), and, in so holding, cited cases applying a common law slayer rule in the
context of wills and intestacy: Perry v. Strawbridge, 108 S.W. 641 (Mo. 1908); Riggs v.
Palmer, 22 N.E. 188 (N.Y. 1889). In New Hampshire, the common law is unclear. The
one New Hampshire case on point permitted a husband to inherit by intestacy from the
wife he slew. Kelley v. State, 196 A.2d 68, 71 (N:H. 1963). In dictum, however, the
court stated that a constructive trust might be imposed to prevent the unjust enrichment
of an heir who intentionally and unlawfully murdered the source of the inheritance, but
that the constructive trust remedy was inappropriate here because the husband—having
inherited from the wife less than the amount of his own money that he had expended on
her—was not unjustly enriched by the murder. /4. I cannot commend New Hampshire’s
analysis to other jurisdictions.

Two states (Arkansas and Texas) have slayer statutes that apply only in narrow
circumstances—ARK. CODE ANN. § 28-11-204 (Michie 1987) (applying only to dower and
curtesy); TEx. Pros. CODE ANN. § 41(D) (West 1980) (applying only to life insurance)—
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806 CINCINNATI LAW REVIEW [Vol. 61

whether or not the killer is convicted in a criminal proceeding, is
often said to be a self-evident corollary of the venerable legal princi-
ple nullus commodum capere potest de injuria sua propria: no one may
profit by his own wrongdoing.!®> But how is one to apply this princi-
ple in the face of cases like the Linareses’ and the Gilberts’, which
challenge the very notion of “wrongdoing” as an identifiable and
unvarying concept?'4

The criminal law’s response to the question of euthanasia has
been inconsistent at best,' reflecting, perhaps, society’s ambiva-

but each state’s common law includes a slayer rule of broader applicability. Wright v.
Wright, 449 S.W.2d 952, 953-54 (Ark. 1970) (taking by intestacy); Thompson v. Mayes,
707 S.W.2d 951, 955 (Tex. Ct. App. 1986) (taking by will); Ovalle v. Ovalle, 604 $.W.2d
526, 529-30 (Tex. Ct. App. 1980) (taking by intestacy).

All the remaining states and the District of Columbia have slayer statutes, although, as
we shall see, these vary considerably from jurisdiction to jurisdiction.

13. “In this form the maxim seems to go back no farther than Coke, who used it to
explain why entry for waste did not extinguish a rent charge.” William M. McGovern,
Jr., Homicide and Succession to Property, 68 Micu. L. Rev. 65, 71 n.37 (1969).

For examples of cases applying the slayer rule and citing this Latin maxim as the
foundation therefor, see Weaver v. Hollis, 22 So. 2d 525, 527 (Ala. 1945); Abbey v.
Lord, 336 P.2d 226, 231 (Cal. Ct. App. 1959); Wilkins v. Fireman’s Fund Am. Life Ins.
Co., 695 P.2d 391, 393 (Idaho 1985); Neiman v. Hurff, 93 A.2d 345, 347 (NJ. 1952);
Riggs v. Palmer, 22 N.E. 188 (N.Y. 1889); Jones v. All Am, Life Ins. Co., 325 S.E.2d 237,
238 (N.C. 1985); Ovalle, 604 S.W.2d at 528; In re Estate of Safran, 306 N.w.2d 27, 29
(Wis. 1981). See also RESTATEMENT OF REsTITUTION § 187 cmt. a (1937); John W. Wade,
Acquisition of Property by Wilfully Killing Another—A Statutory Solution, 49 Harv. L. Rev. 715
(1936). .

The slayer statutes in at least six jurisdictions expressly identify the nullus commodum
principle as their underlying purpose. See Ipano Copk § 15-2-803(n) (1979); N.C. Gen.
Stat. § 31A-15 (1984); Pa. StaT. ANN. tit. 20, § 8815 (1975); R.1. GEN. Laws § 33-1.1-15
(1984); Va. Cope ANN. § 55-414 (Michie 1986); WasH. REv. CopE § 11.84.900 (1987).

Dean Ames, in this context, spoke of *“the flagrant injustice of an atrocious criminal
enriching himself by his crime.” James B. Ames, Can a Murderer Acquire Title by His Crime
and Keep I1?, 36 AM. Law REG. (n.s.) 225 (1897), reprinted in James B. AMES, LECTURES ON
LecaL History 310 (1913).

For a persuasive argument that the slayer rule is derivable, independently of this nullus
commodum principle, from the essentials of the Anglo-American property transfer system,
see Mary L. Fellows, The Slayer Rule: Not Solely a Matter of Equity, 71 Iowa L. Rev. 489
(1986).

14. See Some Wonder if Doctor Crossed Ethical Line, CH1. TrIB., Mar. 8, 1991, at C10.
Timonthy E. Quill, M.D., prescribed some barbiturates to a leukemia patient who wished
to commit suicide rather than face increasing pain and disability. He prescribed them
knowing the use to which she planned to put them; he even advised her how many to
take. Edward Maynard, M.D., chairman of the American College of Physician’s ethics
committee, criticized Dr. Quill, saying, “For doctors to . . . actively assist in suicide is not
appropriate.” Id. That Dr. Maynard used the affectless phrase ‘‘not appropriate” in this
highly charged context suggests that he could not quite bring himself to characterize his
colleague’s conduct as “wrong."” See id.

An indictment was sought against Dr. Quill, but the Rochester, New York grand jury
refused to indict. Jury Won't indict Doctor in Suicide. Physician Had Written of Helping Il
Patient Kill Herself, Cu1. Tris,, July 27, 1991, at C3.

15. See, e.g., Helen Silving, Euthanasia, 103 U. Pa. L. Rev. 350 (1954).
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1993] MERCY KILLING AND INHERITANCE 807

lence. Imposing a prison sentence for conduct of which sixty-four
percent of Americans approve!6 seems capricious and hypocritical!?

16. Poll Claims Most Back Right To Die, U.P.1. Wire Service, June 13, 1990 (Roper poll
commissioned by Hemlock Society). Readers suspicious of the validity of this poll,
commissioned as it was by an organization devoted to legalizing euthanasia, might
consider a 1987 Harris poll, where the figure was 62%, Andrew H. Malcom, What
Medical Science Can’t Seem to Learn: When to Call it Quits, N.Y. TiMEs, Dec. 23, 1990, § 4, at
6; and a more recent poll showing that 64% of Boston area residents favor legalizing
euthanasia. Poll: 64% Favor Doctor Aided Suicide, CH1. TrIB., Nov. 4, 1991, at C12. All of
these polls dealt with euthanasia by doctors rather than with the kind of intervention of
which Rudy Linares and Roswell Gilbert furnished examples. But if we want euthanasia,
we had better be willing to do it ourselves; while a recent poll showed that 60% of
Colorado physicians favored legalizing euthanasia, only half that number said they
would be willing to perform it themselves. N.Y. NEwspay, June 19, 1990, at 53.

The voters of the state of Washington recently rejected, by a 56% majority, a ballot
initiative that would have legalized physician-assisted euthanasia of terminally ill
patients. Observers believe, however, that the initiative was rejected not because of
moral revulsion but because of fear that the proposition lacked sufficient safeguards to
prevent physicians from euthanatizing the unwilling. See John Balzar, Washington State
Voters Cool Fires of Restlessness, L.A. TIMEs, Nov. 7, 1991, at A3. The defeat of the initiative
had unfortunate consequences for Claude Pennell, an ailing 81-year-old who, fearful of
“being a blob in a nursing home,” planned to kill himself but agreed to postpone the
deed pending the outcome of the vote on the initiative. Man Kilis Self After ‘Right to Die’
Fails, CH1. TriB., Nov. 22, 1991, at C10. Two days after the defeat, realizing that he
would now be unable to find a doctor to send him gently into that good night, he shot
himself in the head with a shotgun. Id.

17. Americans’ ambivalence informs the opinion in Griffith v. State, 548 So. 2d 244
(Fla. Dist. Ct. App. 1989). Although the court held that the benignity of a father’s
motives in fatally shooting his irreversibly vegetative 3-year old child was not a defense
to a charge of murder, the opinion seemed to invite a more favorable outcome through
prosecutorial discretion or jury nullification.

[Olur holding is restricted to the conclusion that no legal defense exists
and may not be judicially created on this ground. It does not mean that
the circumstances of so-called “mercy killing” such as this may not be
considered in prosecutorial decisions made by a grand jury or the state
attorney concerning whether or on what charge an indictment or
information should be returned. Furthermore, it cannot impede a petit
jury’s exercise of its so-called “pardon power” in finding the defendant
guilty of a lesser or of no offense even though the facts may justify (or
even require) a greater offense under the letter of the law.
Id. at 248 n.7 (citations omitted).

In the case of Repouille v. United States, 165 F.2d 152 (2d Cir. 1947) (L. Hand, J.), a
man who had fatally chloroformed his 13-year-old son (the child was mentally disabled
and unable to feed himself or control his excretory functions) was denied naturalization
on the ground that he lacked “good moral character” as required by the Nationality Act,
now codified at 8 U.S.C.A. § 1427(a) (Supp. 1990). Although Judge Hand was not un-
sympathetic to euthanasia, 165 F.2d at 153, he felt that precedent required him to define
*good moral character” with reference to conventional moral standards and he con-
cluded, or rather asserted, that only a minority would consider active euthanasia morally
justified. Judge Frank, in a dissent, questioned Judge Hand’s assertion, pointing out
that if the case really turned on popular notions of morality, a scientific poll should have
been undertaken to ascertain what those notions were. /4. at 154 (Frank, J., dissenting).
Judge Hand’s decision was later characterized as “‘reluctant and technical.” Hallinan v.
Committee of Bar Examiners, 421 P.2d 76, 88 (Cal. 1966).
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and threatens to bring the law into disrepute:!® Yet, leaving an in-
tentional homicide unpunished may undermine the protection
against murderous violence that the criminal law affords society,!?
since a malicious killer may be able to mimic successfully the pattern
of a mercy killer2? or may in fact be slaying not out of compassion
for the victim but out of weariness with the burden of caring for
him.2!

The civil law—spec1ﬁcally the law of wills and succession—need
not suffer from the criminal law’s schizophrenia when confronted
with euthanasia. In this article, I shall argue that the slayer rule
should not be applied in cases of mercy killing or assisted suicide,??
even if the criminal law continues to regard such actions as unlawful.
This article will also suggest some statutory language for codifying
this proposed exception to the slayer rule. -

This proposal—like the so-called “living will”’22—is a response to
a new kind of agony engendered by a new kind of death. Now that

18. “We are, by some strange habit of mind and heart, willing to impose death but
unwilling to permit it: we will justify humanly contrived death when it viclates the
human integrity of its victims, but we condemn it when it is an intelligent voluntary
decision. If death is not inevitable anyway, not desired by the subject, and not merciful,
it is righteous! If it is happening anyway and is freely embraced and merciful, then it is’
wrong!” JoseEpH FLETCHER, MoORraLS AND MEDICINE 181 (1954).

19. See WAYNE R. LAFAVE & AUSTIN W ScotT, JR., CRIMINAL LAw § 1. S(b) (2d ed.
1986).

20. Professor Yale Kamisar reports that the Royal Commission on Capital
Punishment concluded (albeit, reluctantly) that mercy killing could not prudently be
removed from the category of murder, let alone completely decriminalized:

[Witnesses] thought it would be most dangerous to provide that ‘mercy
killings’ should not be murder, because it would be impossible to define a
category which could not be seriously abused. Such a definition could
only be in terms of the motive of the offender . . . which is notoriously
difficult to establish and cannot, like intent, be inferred from a person’s
overt actions.
Yale Kamisar, Some Non-Religious Views Against Proposed “Mercy-Killing” Legislation, 42
Minn. L. Rev. 969, 979-80 (1958) (quoting RovaL CoMMISSION ON CAPITAL PUNISHMENT,
Report Cmd. No. 8932, para. 179 (1953)).

21. The court in the Gilbert case, which upheld the murder conviction of a mercy
killer, noted that a euthanatizer's motives might include a desire to be free of the burden
of caring for the victim: “The manifestation of Emily’s illness which appeared to bother
appellant the most was her increased dependence on him.” Gilbert v. State, 487 So. 2d
1185, 1187 (Fla. Dist. Ct. App. 1986), petition for review denied, 494 So. 2d 1150 (Fla.
1986). In the case of Louis Greenfield, charged with first' degree manslaughter in
connection with the chloroforming of his mentally disabled son, some “psychiatrists
were reported to have condemned Greenfield as ‘a murderer who had simply grown
tired of caring for his imbecile son.’” Kamisar, supra note 20, at 1021 n.180 (quoting
Better Off Dead, TIME, Jan. 23, 1989, at 24). Greenfield was acquitted. Id.

22, Almost half the states treat assisting suicide as a crime. Catherine D. Shaffer,
Note, Criminal Liability for Assisting Suicide, 86 CoLum. L. Rev. 348, 353 (1986).

23. We have become so used to living wills in the decade and a half of their existence
that it sometimes comes as a surprise to learn that these, too, were someone’s invention.
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1993] MERCY KILLING AND INHERITANCE 809

chronic, degenerative illnesses have replaced relatively swift-moving
conditions like influenza as the most common causes of death, and
medical technology can extend bodily functioning beyond the point
where natural forces permanently deprive the patient of conscious-
ness, the dying face terrors largely unknown to earlier generations:
a protracted period of decay and ever-increasing helplessness, fur-
ther blighted by the prospect of machine-supported vegetative in-
sensibility as their final earthly condition. The AIDS epidemic lends
a particular urgency to my proposal,?¢ for the symptoms and terror
associated with AIDS25 - have led many persons with AIDS
(“PWAs’26) to regard death as a preferable state. Newspapers have
been telling with increasing frequency of PWAs desperately seeking
release in death and caring friends helping them achieve that re-
lease; one man, for instance, admitted to having assisted eight PWAs
in their suicides.2’ In the prevalent case where the PWA is a gay
man, the person to whom he would likely turn for such assistance
will be his domestic partner.28 But if the PWA is estranged from his

An article by Luis Kutner, Due Process of Euthanasia: The Living Will, a Proposal, 44 Inp. L.].
539 (1969), has been cited as the genesis of the living will idea. See Christopher J.
Condie, Comment, Comparison of the Living Will Statutes of the Fifty States, 14 J. ConNTEMP. L.
105 (1988). .

24. See Larry Doyle, Mercy or Murder?; Public, Legal Acceptance of Mercy Killing Grows,
U.P.1. wire service, Feb. 13, 1988. Alexander Capron, University Professor of Law and
Medicine at the University of Southern California Law Center and Executive Director of
the 1983 President’s Commission for the Study of Ethical Problems in Medicine and
Biomedical and Behavioral Research, has remarked that the “growing specter of
acquired immune deficiency syndrome” will likely increase support for euthanasia. /d.

25. For the first time in my life . . . I found myself bedridden with a cold that

wouldn’t go away, viral bronchitis, fever, diarrhea, loss of appe'tite. and
extreme fatigue. These problems persisted for several months and were
coupled with the discovery of swollen lymph nodes. . . . Then I developed
chronic ear infections, shingles on the backs of both legs and a persistent
sore throat. The diarrhea continued{,] and nausea became a fact of
everyday life; eating became increasingly difficult—I began to lose
weight.

I was frightened and depressed by the fact that the illnesses were
multiple, and that no sooner would one go away than something else
would appear. I then began to experience with increasing frequency the
most alarming and intimidating of all these maladies—night sweats.
Sometimes I would wake up crying because I was so cold and frightened.
No amount of preparation before bed could relieve the anxiety and
fear. . . . I dreaded what I needed most—sleep. I didn’t want to close my
eyes. :

Quoted in Stephen F. Morin & Walter F. Batchelor, Responding to the Psychological Crisis of
AIDS: A Clinical Perspective, 99 Pus. HEALTH REP. 4 (1984).

26. The term “PWA" has become the preferred term, as opposed 1o comfortless
phrases like “AIDS victim” or “AIDS sufferer.”

27. See Stephen Braun, Deliver Them from AIDS, L.A. TiMEs, Aug. 28, 1988, § 6, at 1.

28. Although family members may generally be the best persons to make

such medical decisions [i.e., decisions to withdraw or withhold life-
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blood relations, they may, as his intestate heirs, be only too eager to
invoke the slayer rule to prevent the partner from inheriting under
the will of his grateful “victim.”’29

I. PRELIMINARY QUESTIONS OF VOCABULARY

The English word “euthanasia” is compounded of two Greek
words: eu (“good”) and thanatos (‘‘death”).30 As its etymology
suggests, the word referred originally not to a motive for killing but
rather to a manner of dying: a gentle and easy death.3! By the nine-
teenth century, however, the word had acquired its modern mean-
ing: a killing, albeit still a gentle killing, motivated by compassion
and performed to relieve the suffering of the killed.32 Thus, the
terms “euthanasia” and “mercy killing” have become
synonymous.33

sustaining treatments], this is not always the case. For example, an AIDS
patient may prefer that a sympathetic friend rather than an estranged
family member act on his or her behalf.

Kristen L. Grice, Advance Health Care Planning: Filling the Void, 4 ProB. & Prop. 40 (1990).

29. The New York Native recently reported that the mother of a gay man who died of
AIDS sought (unsuccessfully) to eject her son’s lover from the house the two men had
owned jointly. Calling the lover a “gigolo” and “golddigger,” she alleged that the lover
had failed to provide her son with proper care during his last months. Mother, Son’s Lover
Battle for Estate, N.Y. NATIVE, Sept. 16, 1991, at 20. She also contested her son’s will,
which excluded her altogether. “If this little swine dies,” said the decedent’s mother,
referring to the lover, “who is going to get my son’s stuff? I don’t even care if I get it, I
just don’t want him to.”” PWA's Lover Sued by Lover's Mother for Estate, WINDY CITY TIMES,
Jan. 9, 1992, at 8.

30. Tue OxrForp ENcGLISH DiCcTIONARY 444 (2nd ed. 1989).

31. “Give me but gentle Death: Euthanasta, Euthanasia, that is all I implore.” Isaac
Bickerstaff, The Lucubrations of Isaac Bickerstaff Esq., in TATLER No. 44 para. 1, col. 2
(London, John Morphew 1709).

32. See Oxford English Dictionary definition of euthanasia. THE OXFORD ENGLISH
DicTioNARY 444 (2d ed. 1989).

This is not to suggest that the idea of mercy killing was unknown before the
nineteenth century. Sir Thomas More wrote that in his Utopia,
if the disease is not only incurable, but excruciatingly and continually
painful, then the priests and public officials come and urge the invalid not
to endure such agony any longer. They remind him that he is now unfit
for any of life’s duties, a burden to himself and to others; he has really
outlived his own death. They tell him he should not let the disease prey
on him any longer, but now that life is simply torture and the world a
mere prison cell, he should not hesitate to free himself, or to let others
free him, from the rack of living.
THOMAS MORE, UToPIA bk. 2, at 65 (Robert Adams trans., 1975). In point of fact, Sir
Thomas, in this passage, envisioned death by suicide or assisted suicide rather than by
active euthanasia, /d.

33. See Kamisar, supra note 20, at 969 & n.3; National Conference of Catholic
Bishops, Ethical and Religious Directives for Catholic Health Facilities, para. 28 at 7
(Nov. 1971, rev. 1975).
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“Voluntary euthanasia” refers to euthanasia carried out at the re-
quest and with the informed consent of the decedent. The term “in-
voluntary euthanasia” has been used to refer both to the
compassionate killing of persons incapable of communicating their
wishes, such as comatose patients, and to the killing of unwilling
persons regarded as unproductive and burdensome to society.3¢
The widespread use of the term “‘euthanasia”’—even if modified by
“involuntary”’—to refer to this last class of homicides would repre-
sent a throwback to the earlier understanding of the term and would
fairly permit the word to extend to the execution of a convicted
criminal if the method of execution was sufficiently gentle. For this
reason, I prefer not to use the phrase “involuntary euthanasia”
where it might be understood to include the slaying of the unwill-
ing.3%> The phrase “nonvoluntary euthanasia,” however, commends
itself as a term for the killing of one incapable of communicating her

Whenever a verb is needed meaning “to kill by euthanasia,” I shall use the word
“euthanatize.” The Oxford English Dictionary does not sanction the word but merely notes
its existence, disparaging it as a nonce word (i.e., a word coined for a particular
occasion) and offering only a ponderous drollery as an illustration: “I saw a crab
euthanatising a sickly fish, doubtless from the highest motives.” THE OxFORD ENGLISH
Dictionary 444 (2d ed. 1989). Nonetheless, the word has proved a convenience to
other writers (see, e.g., Alan Parachini, The Netherlands Debates the Legal Limits of Euthanasia,
L.A. TiMEs, July 5, 1987, § 6, at 1) and seems preferable to “euthanize” (see Donald L.
Beschle, Autonomous Decisionmaking and Social Choice: Examining the “‘Right to Die”, 77 Kv.
LJ. 319, 328 (1989)) in that “euthanatize”” comprehends the Greek root thanatos more
completely.

34. An infamous example of this second kind of killing under medical auspices was
the National Socialist’s systematic annihilation of “racially valueless” children. From
1939 through 1944, an estimated 5,000 mentally and physically disabled children were
put to death, generally by injection, under the auspices of the disingenuously named
Reich Committee for Scientific Research of Hereditary and Severe Constitutional
Diseases (*‘ Reichsausschuss zur wissenschaftlichen Erfassung von erb-und anlagebedingten schweren
Leiden’”). Lucy Dawipowicz, THE WAR AGAINST THE JEws 1933-1945, at 131-33 (1975);
see generally RoBERT J. LirroN, THE Nazi DocTors: MepicaL KILLING AND THE
PsycHoLoGY oF GENOCIDE (1986); Andrew C. Ivy, Nazi War Crimes of a Medical Nature, 139
J. AM. MED. Ass'N 131 (1949).

For examples of authors who conflate these two disparate forms of homicide by
applying the term “involuntary euthanasia” to both, see Philip G. Peters, Jr., The State’s
Interest in the Preservation of Life: From Quinlan to Cruzan, 50 Onio St. L.J. 891, 952
(1989); Developments in the Law—Medical Technology and the Law, 103 Harv. L. Rev. 1519,
1652 n.70 (1990); Suzanne Levant, Comment, Natural Death: An Alternative in New Jersey,
73 Geo. LJ. 1331, 1342 (1985); Steven J. Wolhandler, Note, Voluntary Active Euthanasia
Jfor the Terminally Ill and the Constitutional Right to Privacy, 69 CorNELL L. Rev. 363, 365 n.12
(1984).

35. Paradoxically, commentators and societies that have advocated the use of
selective homicide to purge the community of “undesirables” have opposed mercy
killing for the suffering, often on the curious ground that it is easier to determine who is
“useless” to society than to determine whose suffering is sufficiently acute to warrant
mercy killing. See, ¢.g., Kamisar, supra note 20, at 1017; Silving, supra note 15, at 356
n.23.
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consent, where the killing is motivated entirely by compassion for
the victim’s suffering.%6

Much has been made of the distinction between “active euthana-
sia” and “passive euthanasia”;: a distinction easier to state in words
than to sustain in fact. “Active euthanasia” is said to consist in per-
forming a positive act to induce or hasten death and “passive eutha-
nasia”’ in deliberately refraining from intervention that could avert
or delay death. Thus, these terms reflect a felt need to distinguish
between “doing” and “allowing”: between commission and omis-
sion. The law has traditionally made this distinction, treating acts of
commission more seriously and stigmatizing them more consistently
than acts of omission; and in the abstract, one may defend the dis-
tinction by noting that the misfeasor has created a new risk of harm
while the nonfeasor, whatever his moral failings, has at least made
the situation no worse.3? Furthermore, the distinction permits us to
set limits on the obligations that a free society may impose on
individuals.38 ‘

Still, the distinction remains an elusive one. To be sure, one can
point to paradigm cases: administering a lethal injection constitutes
active euthanasia, while simply choosing not to resuscitate a patient
whose breathing has stopped is passive euthanasia. But how are we
to classify unplugging a respirator? Is it active (i.e., depriving a per-
son of oxygen) or passive (i.e., failing to supply needed oxygen)?
And if we characterize it as “active” and accordingly regard it as
more culpable than declining to employ the respirator in the first
place, do we not discourage families and doctors from even attempt-
ing certain types of care, lest they discover that such procedures,
once instituted, cannot be discontinued without criminal liability?39

36. In promoting this term, I am indebted to Jay A. Friedman, Taking the Camel by the
Nose: The Anencephalic As a Source for Pediatric Organ Transplants, 90 CoLum. L. Rev. 917,
971 n.276 (1990).

37. Cf. W. Pace KEETON ET AL, PROSSER AND KEETON ON THE Law oF ToRrTs § 56 (5th
ed. 1984).

38. The distinction between omission and commission is also a necessary one

for setting limits to what must be done to preserve life. Legal, moral, and
religious traditions have all regarded it as more crucial to specify the
harm that people must not do to one another than the helpful acts they
must not omit. Otherwise, everyone might be held responsible for all the
accidents and deaths in the world from which they [sic] could conceivably
have protected others. To sleep at night, for instance, rather than to
patrol rivers and lakes looking for drowning victims would then be turned
into a culpable omission.
Si1seLa BoK, Death and Dying: Euthanasia and Sustaining Life: Ethical Views, in 1 ENCYCLOPE-
D1A oF BIoETHICS 268, 269 (1978).

89. This very point is made in /n re Conroy, 486 A.2d 1209, 1234 (N J. 1985).
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Ultimately, the active/passive distinction proves an unreliable
moral guidepost.4® If a person walks into a bathroom and discovers
a baby drowning in the bathtub, are we really prepared to say that
his passively watching the baby drown is a less culpable act than his
holding its head under the water? We shrink from unplugging a
respirator sustaining the life of a conscious patient who needs it only
temporarily and will soon recover; we might be readily inclined to
unplug it if the patient was in a persistent vegetative state.*! Yet our
conduct in both cases would be equally active or equally passive;*2

40. See Levant, supra note 34, at 1339-43; James Rachel, Active and Passive Euthanasia,
292 New Enc. J. MED. 78 (1975), reprinted in CONTEMPORARY ISSUES IN BloETHICs 313
(Tom L. Beauchamp & Leroy Waters eds., 1982); Wolhandler, supra note 34, at 368-69.
No one who has seen the third act of Lillian Hellman’s play The Little Foxes will ever again
regard inaction with neutrality. In that scene, Regina Giddens is told by her estranged
convalescent husband, Horace, that he is about to thwart her plans by changing his will.
As the conversation nears an end; Horace has a heart attack and is unable to reach his
medicine. Regina starts to come to his aid, but realizing that it is in her financial interest
to let him die with his old will still in place, she sits back in her chair and passively
watches him die. :

41. A human organism in a persistent vegetative state functions entirely in terms of
its internal controls: “It maintains temperature. It maintains heartbeat and pulmonary
ventilation. It maintains digestive activity. It maintains reflex activity of muscles and
nerves for low level conditioned responses. But there is no behavioral evidence of
either self-awareness or awareness of the surroundings in a learned manner.” In re
Jobes, 529 A.2d 434, 438 (N]. 1987) (quoting Fred Plum, M.D., who is credited with
having coined the term ‘““persistent vegetative state’’). Patients in such a state “‘may react
reflexively to sounds, movements and normally painful stimuli, but they do not feel any
pain or sense anybody or anything. Vegetative state patients may appear awake but are
completely unaware.” Cruzan v. Director, Mo. Dep't of Health, 110 S. Ct. 2841, 2863 n.
2 (1990) (Brennan, J., dissenting).

42. Declining to resuscitate an unconscious patient and declining to feed a conscious
but immobile patient are both, arguably, passive acts, yet instinctively we feel that the
latter is more culpable. Why? Is it that the conscious patient will suffer more than the
uncenscious patient from our inaction? If that is the test, then declining to do any act
whose performance would relieve suffering would arguably be a culpable omission. Is it
that one has a moral duty. to provide food but not a moral duty to resuscitate? This
distinction recalls to mind the distinction between “ordinary means’ and “‘extraordinary
means,” a distinction at the heart of the Roman Catholic Church’s position on
euthanasia: “Euthanasia (‘mercy killing’) in all its forms is forbidden. The failure to
supply the ordinary means of preserving life is equivalent to euthanasia. However,
neither the physician nor the patient is obliged to use extraordinary means.” National
Conference of Catholic Bishops, supra note 33, at 7. Yet if we overlook this distinction’s
circularity and attempt to use it as the basis for determining culpability, how are we to
decide which means are “ordinary”? Even among Catholic commentators, there is
disagreement. Compare William B. Smith, Judeo-Christian Teaching on FEuthanasia:
Definitions, Distinctions and Decisions, 54 LINACRE Q, 27, 29 (1987) (furnishing food is, by
definition, ordinary means) with John R. Connery, The Ethical Standards for
Withholding/ Withdrawing Nutrition and Hydration, 2 Issues L. & Mep. 87, 90-91 (1986)
(furnishing food is not necessarily ordinary means). “[T}he point at which the means
necessary to preserve [life] become ‘extraordinary’ [is] neither set forth in the
Constitution nor known to the nine Justices of this Court . . . .” Cruzan, 110 S. Ct. at
2854,
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the real issue is one of morals, not of means.43 Furthermore, the
usual examples of euthanasia characterized as passive and receiving
cautious judicial acceptancet*—discontinuation of respiratory assist-
ance, intravenous or tube feeding, and kidney dialysis—produce
death from asphyxiation, malnutrition, dehydration, or uremic
poisoning: deaths that are neither swift nor gentle. 4>
Those who take refuge in this supposed distinction between active

and passive euthanasia, countenancing the latter but not the former,
often cite Arthur Hugh Clough’s famous couplet as if it were an ear-
nest and persuasive formulation of their guiding principle:

Thou shall not kill; but needst not strive

Officiously to keep alive.46
In fact the poem was intended ironically; consider Clough’s next
two ‘“‘commandments’’:

Do not adultery commit;

Advantage rarely comes of it.

Thou shalt not steal; an empty feat,

When it’s so lucrative to cheat.4?

II. THE StaTUS OF MERCY KILLING UNDER AMERICAN CRIMINAL
Law

Sure, I know I was breaking the law but there seems to be
things more important than the law, at least to me in my pri-
vate tragedy. So it’s murder. So what?48
Testimony of Roswell Gilbert. Gilbert v.
State, 487 So. 2d 1185, 1188 (Fla. Dist.
Ct. App.), petition for review denied, 494 So.
2d 1150 (Fla. 1986).

43. See Gregory Gelfand, Living Will Statutes: The First Decade, 1987 Wis. L. Rev. 737,
749. “Permitting only passive euthanasia allows those who go on living to feel better
because the ‘forces of nature’ bear the responsibility for taking the patient’s life—if we
can so deceive ourselves.” Id.

44. See, e.g., Bouvia v. Superior Court, 225 Cal. Rptr. 297 (Cal. Ct. App. 1986);
Barber v. Superior Court, 195 Cal. Rptr. 484 (Cal. Ct. App. 1983); McKay v. Bergstedt,
801 P.2d 617 (Nev. 1990).

45. See Pieter V. Admiraal, Justifiable Euthanasia, 3 Issues L. & Mep. 361, 369-70
(1988). Admiraal, a Dutch physician, stated that ‘“passive euthanasia is nothing but
abstention. And abstention, doing nothing, is surely the very last thing a patient making
a request [for euthanasia] is entitled to.” Id. at 370. For a singularly graphic description
of the horrors of death by dehydration, see Brophy v. New England Sinai Hosp., 497
N.E.2d 626, 641 n.2 (Mass. 1984) (Lynch, J., dissenting in part).

46. Arthur H. Clough, “The Latest Decalogue”, in THE NEw OXForD Book OF ENGLISH
VERSE 1250-1950, at 682 (Helen Gardner ed., 1972).

47. Id.

48. Roswell Gilbert fatally shot his wife of 51 years to relieve her suffering from
osteoporosis and Alzheimer’s disease. Gilbert, 487 So. 2d at 1188.
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a. The Irrelevance of Motive

The typical mercy killer kills voluntarily and intentionally, gener-
ally with premeditation and always without the justification of self-
defense. And that, under American law, is criminal homicide—in-
deed, the most serious form of criminal homicide**—regardless of
the killer’s motive.5° Putting aside the “specific intent” elements of
certain crimes,?' an actor’s motive has no bearing on whether her
act violates the criminal law.>2 To be sure, evidence of motive is
relevant in a criminal prosecution, since the trier-of-fact may more
readily conclude that the accused is guilty when a motive for the act
has been discovered than when no motive is apparent.53 But “no

49. Silving, supra note 15, at 352.

50. Barber v. Superior Court, 195 Cal. Rptr. 484, 487 (Cal. Ct. App. 1983); Griffith
v. State, 548 So. 2d 244 (Fla. App. 1989); Gilbert, 487 So. 2d at 1190; Commonwealth v.
Noxon, 66 N.E.2d 814, 815 (Mass. 1946); State v. Ehlers, 119 A. 15, 17 (NJ. 1922);
State v. Forrest, 362 S.E.2d 252, 256 (N.C. 1987).

51. For an act of breaking and entering to constitute common law burglary, as
opposed to mere trespass, the breaking and entering must have been undertaken with
the intent to commit a felony. See People v. Hill, 429 P.2d 586, 596 (Cal. 1967). Such
intent is sometimes described as a “specific intent”” element of the crime of burglary.
See also section 511 of the Employee Retirement Income Security Act of 1974, codified
at 29 U.S.C. § 1141 (1988), which makes it a crime “for any person through the use of

fraud ... or ... force ... to restrain . .. or coerce . . . any participant or beneficiary
[under an employee benefit plan] for the purpose of . . . preventing the exercise of any right
to which he is or may become entitled under the plan. . . .”” (emphasis added).

52. The distinction between “intent” and ‘“‘motive” presents some analytical
difficulties. In general, an actor’s “intent” is his resolve to engage in certain conduct
producing a certain result; his “motive” is the stimulus that prompts his conduct or the
desire that prompts his seeking that result. Thus, 4 may fire a gun with the “intent” to
kill B or with the “intent” merely to frighten B. If 4 fired the gun with the intent to kill
B, he may have done so because he was jealous of B’s affair with A4's wife or perhaps
because he wanted to inherit B’s money: two possible “motives™ for 4’s intent to kill.
Unfortunately, this traditional formulation reflects a willingness to divide arbitrarily
what is really a logical continuum. For example, one can say that 4 (1) intended to pull
the trigger so that (2) a bullet would leave the barrel of the gun so that (3) the bullet
would enter B’s chest so that (4) B would die so that (5) 4 would inherit B’s money so
that (6) A would be able to marry C. The prevailing formula draws a line between steps
(4) and (5) and calls steps (1) through (4) “intent” and steps (5) and (6) “motive.” Yet
one could assert with equal logic that 4 “intends” all six events. Perhaps the most
appealing qualitative formulation of the difference between intent and motive is that
intent is a purpose {¢ commit an act, while motive is the actor’s purpose in committing it.
Walter H. Hitchler, Motive As an Essential Element of Crime, 35 Dick. L. REv. 105, 109
(1931).

53. Although motive may be relevant in justifying a conclusion of guilt, it is not a
necessary element of a crime; the State need not prove motive as part of its case. State v.
Guilfoyle, 145 A. 761, 767 (Conn. 1929); People v. Doody, 175 N.E. 436, 443 (IlL
1931); People v. Kuhn, 205 N.W. 188, 189 (Mich. 1925); State v. Hansen, 244 P.2d 990,
1001 (Or. 1952). But once guilt is established, the court may and often does consider
motive in fashioning a sentence. See JEROME HaLL, GENERAL PRINCIPLES OF CRIMINAL
Law 100-02 (2d ed. 1960).
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act otherwise criminal is excused or justified because of the motives
of the actor, however good they may be.”>

Two reasons are advanced for this rule. First, “the aim of the law
is not to punish sins but is to prevent certain external results.”’?> If
an adult snatches a coin from a child playing in the street, we punish
the crime only as one of petty larceny, even if we can point to evi-
dence of increased moral culpability (e.g., the adult likes to pick on
children, or the child was a foreigner and the adult hates foreign-
ers).56 The public weal is harmed by injurious results, not by the
mere existence of bad people. Consequently, the criminal law, in
order to fulfill its protective function,3? proscribes only conduct.58
An accused’s motive—good or bad—neither mitigates nor aggra-
vates the injury she inflicts.

The second reason advanced for the criminal law’s indifference to
motive is the supposed difficulty in ascertaining it.>® Upon finding
that 4 instilled cyanide into B’s coffee cup, we can readily infer 4’s
intent (to kill B); 4’s motive (possibly jealousy, possibly greed) is
less readily inferred. Nonetheless, triers-of-fact routinely draw in-
ferences concerning motive, whatever the difficulties such infer-
ences present.50

b. The Irrelevance of Consent

In some mercy killing cases, the “victim” expressly asks to be
killed.¢! Even though the request for death is unambiguous, seri-

54. Hitchler, supra note 52, at 109; accord Collazo v. United States, 196 F.2d 573,
578-79 (D.C. Cir.), cert. denied, 343 U.S. 968 (1952); United States v. Harmon, 45 F. 414,
420 (D. Kan. 1891); Phillips v. State, 29 Tex. 226, 236 (1867).

Recently, however, a man who stole $135,000 at gunpoint was released with only an
$8,000 fine and five years probation because, at the time of the robbery, he thought he
was dying of cancer and wanted the money to provide for his wife and children after his
death. Dying Man's Robbery Resulls in Probation, CH1. TRIB., June 13, 1991, at C24. “[Tlhe
public had . . . flooded the court with letters of support.” Id.

55. Commonwealth v. Kennedy, 48 N.E. 770, 770 (Mass. 1897).

56. I am indebted to Professor George P. Fletcher for this vivid and instructive
example. GEORGE P. FLETCHER, RETHINKING CRIMINAL Law 463 (1978).

57. See LAFAVE & Scorr, supra note 19, at 13.

58. The “purpose of all law, and the criminal law in particular, is to conform conduct
to the norms expressed in that law. . . .” United States v. Granda, 565 F.2d 922, 926
(5th Gir. 1978).

59. See HALL, supra note 53, at 99-100; see also supra note 20.

60. See supra note 53. “‘Barring venal motives, which a trial court has the means of ferreting
out, the decision to come forward to request a judicial order to stop treatment represents
a slowly and carefully considered resolution by at least one adult. . . . Cruzan v.
Director, Mo. Dep’t of Health, 110 S. Ct. 2841, 2872 (1990) (Brennan, J., dissenting)
(emphasis added).

61. See, e.g, Gilbert v. State, 487 S0.2d 1185 (Fla. Dist. Ct. App.), petition for review
denied, 494 So.2d 1150 (Fla. 1986).
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ously intended,%2 and not procured through coercion,%3 American
law does not regard the victim’s consent as a defense to a charge of
criminal homicide.®* In theory, consent can be a defense only in
those narrow circumstances where its existence ‘“‘precludes the in-
fliction of the harm or evil sought to be prevented by the law defin-
ing the offense.”65 In the case of a potentially criminal act involving
serious bodily injury, therefore, the victim’s consent is no defense.66

62. “It is ridiculous and dangerous to suggest, as appellant does, that a constructive
(living] will was left when Emily . . . said . . . ‘I'm so sick I want to die.” Such a holding
would judicially sanction open season on people who, although sick, are also chronic
complainers.” Jd.
63. Even where evidence exists that the *“victim” consented to the mercy killing, we
may legitimately fear that if the patient was financially or physically dependent on his
family, he may have been swayed against his instincts to consider euthanasia.
Is there not an important distinction between request and consent in the
first place? Might there be a danger of slipping from request to resigned
acquiescence? Might there be a risk of someone’s asking to die out of a
concern for the burden he places on his family?

BOK, supra note 38, at 275. '

Recall the passage from the Utopia, where Sir Thomas described how the priests and
public officials exhort the suffering terminal patient to take his own life. See MORE, supra
note 32. Sir Thomas is careful to state in the same passage that the priests and officials
“never force this step on a man against his will; nor, if he decides against it, do they
lessen their care of him.” Id. at 65.

64. See, e.g., State v. Fuller, 278 N.W.2d 756, 762 (Neb. 1979) (*'[Clompulsion is no
excuse to a charge of murder.”).

65. MopEeL PenaL Cobe § 2.11(1) (1985).

66. Harley v. United States, 373 A.2d 898, 901 (D.C. 1977) (assault and sodomy);
People v. Samuels, 58 Cal. Rptr. 439, 447 (Cal. Ct. App. 1967) (aggravated battery), cert.
denied, 390 U.S. 1024 (1968); Broomall v. State, 391 S.E.2d 918, 921 n.4 (Ga. 1990)
(contract killing); State v. Moore, 25 Iowa 128, 136 (1868) (homicide); State v. Cobb,
625 P.2d 1133, 1135-36 (Kan. 1981) (homicide); State v. McFarland, 369 A.2d 227, 228
(Me. 1977) (fellatio); State v. Langelier, 8 A.2d 897, 898 (Me. 1939) (sodomy); State v.
Fuller, 278 N.W.2d 756, 761 (Neb. 1979) (homicide); People v. Cruciana, 327 N.E.2d
803, 804 (N.Y. 1975) (homicide); Martin v. Commonwealth, 37 S.E.2d 43, 47 (Va. 1946)
(homicide); see Turner v, State, 108 S.W. 1139, 1141 (Tenn. 1908) (homicide); State v.
Mays, 307 S.E.2d 655, 658-59 (W. Va. 1983) (murder).

In the case of some crimes—rape and false imprisonment, for instance—lack of
consent is an element of the offense, so proof of consent would serve as a defense by
negativing a necessary element. See, e.g., MODEL PENAL CobE § 2.11(1) (1985). In the
case of criminal assault or battery, consent is a defense where only ordinary physical
contact or blows incident to sports are involved, LAFAvE & ScoTT, supra note 19, at
§ 7.15(e); but consent is not a defense if the application of force is so excessive as to
amount to a breach of the peace or to be likely to produce great bodily harm. People v.
Lucky, 753 P.2d 1052, 1072 (Cal. 1988) (jailhouse scuffle), cert. denied, 488 U.S. 1034
(1989); People v. Samuels, 58 Cal. Rptr. 439, 447 (Cal. Ct. App. 1967) (volunteer is
bound and whipped as part of filmed scene of sado-masochism); Jaske v. State, 539
N.E2d 14, 17-18 (Ind. 1989) (prison “initiation” ceremony); Commonwealth v,
Collberg, 119 Mass. 350, 353 (1876) (voluntary fist fight); People v. Lenti, 253 N.Y.S.2d
9, 15 (Nassau County Ct. 1964) (beatings administered as part of student hazing).

The victim’s consent, though not a defense, may be relevant in determining the
accused’s state of mind. Se, e.g., People v. Matlock, 336 P.2d 505, 508-10 (Cal. 1959).
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The reasons traditionally offered for this rule have never been al-
together convincing; they tend to be either circular (“*‘Consent is a
defense to theft because it is the objective of the law in that instance
to control those who engage in nonconsensual interferences with
the property rights of others.”57) or conclusory (“[T]he public has
an interest in the personal safety of its citizens and is injured where
the safety of any individual is threatened, whether by himself or an-
other.”’%8). So we must look to some less frequently articulated
rationales.

The first of these is derived from Biblical law:

The Decalogue states categorically, “Thou shalt not mur-
der. . ..” It draws no distinction between murder by a family

" member and murder by a stranger. It draws no distinction be-

tween murder out of a misguided notion of compassion and
murder for hire.69

Judge Glickstein, from whose opinion in Roswell Gilbert’s case this
passage is taken, mistranslated the Hebrew word N¥1 as “murder,”
perhaps to support his unwarranted assumption that the Sixth Com-
mandment should be interpreted like a twentieth century criminal
statute. In fact, the traditional translation, *“’kill,”’ is more accurate.?0
Consequently, if the prohibition were as categorical as Judge Glick-
stein suggested, the Decalogue would seem to prohibit killing by
soldiers during wartime and, arguably, even the killing of animals.
But of course, the prohibition is not so categorical as Judge Glick-
stein would have us believe. For example, the Sixth Commandment
does not prohibit wartime killing. The word 137 means killing
someone within the covenant community, and a declaration of war
was thought to sever the covenant relationship.?! Although killing
within the community is proscribed by the literal wording of the
Sixth Commandment, other passages in the Torah authorize intra-
covenant killings in certain circumstances.’? Nor does the Sixth
Commandment’s prohibition extend to the wrongful killing of an
animal; that would be a tort for which damages are prescribed.”®

67. MopEeL PeNAL CobE § 2.11 commentary at 395 (1985).

68. J.H. Beale, |r., Consent in the Criminal Law, 8 Harv. L. Rev. 317, 325 (1894).

69. Gilbert v. State, 487 So. 2d 1185, 1192-93 (Fla. Dist. Ct. App.}, petition for review
denied, 494 So. 2d 1150 (Fla. 1986).

70. E.g., ANTHONY PHILLIPS, ANCIENT ISRAEL’S CRIMINAL Law 83 (1970). Glanville
Williams asserted that the proper rendering of the word is “murder” rather than *“kill.”
GLANVILLE WiILLIAMS, THE SANCTITY OF LIFE AND THE CRIMINAL Law 314 (1957). He
seems to base his assertion not on linguistics but on the context of the commandment
and the kinds of homicide it was thought by contemporaries to prohibit. See id.

71. PHiLLIpS, supra note 70, at 83.

72. See e.g., Numbers 25:1-14.

73. See, e.g., Exodus 21:33-37.
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But however one may quibble about the meaning of 11X 7, there is
no doubt that the Bible’s prohibition of killing is a fundamental one,
as it appears even before the Decalogue: ‘“Whoever sheds the blood
of man, by man shall his blood be shed.”’”* This passage from Gen-
esis, authorizing capital punishment for homicide, is perhaps a more
likely source of our law’s unwillingness to consider the victim’s con-
sent. Under the Biblical system of analysis, all life was the gift of
God and accordingly belonged to God.”® This divinely derived life
force was held to reside in the blood. When a person slew another,
he was understood thereby to have acquired control over the vic-
tim’s blood: blood that rightly belonged to God.7®

The only way that this life force could be returned to God, the

origin of all life, was to execute the slayer himself. . . . [Clapital

execution for homicide served to expiate the desecration of

the natural order. The desecration . . . inhered in causing

death, regardless whether the actor was fairly to blame for the

killing; the expiation for the desecration worked by terminat-

ing the violation of the sacred order—namely, the slayer’s con-

trol over the victim’s blood.”” A
Indeed, even an animal had to be executed if it killed a human be-
ing,’8 and in cases of homicide where the culprit could not be identi-
fied or found, a heifer was sacrificed to expiate the blood crime.?®
Under this Biblical view of homicide, the victim’s consent would be
irrelevant, since, in a sense, it is God who is the victim, deprived of
the blood that is rightfully God’s. And the American law’s refusal to
regard consent as a defense in homicide cases suggests that this
“religious conception of human life still prevails against the modern
view that life is an interest that the bearer can dispose of at will.”’80

Pointing to Biblical authority as the source of one’s aversion to
certain conduct smacks of caprice8! and even hypocrisy, for the Bi-

74. Genesis 9:6. Moreover, the Bible particularly condemns the shedding of
“innocent” blood. See, e.g., Exodus 23:7; Proverbs 6:16-17.

75. See, e.g., Jeremiah 38:16.

76. PHILLIPS, supra note 70, at 93-94.

77. FLETCHER, supra note 56, at 236. In taxing Cain with the murder of Abel, God
said, "“The voice of thy brother’s blood crieth unto Me from the ground.” Genesis 4:10.

78. See Genesis 9:5; Exodus 21:28.

79. See Deuteronomy 21:1-9. The essentiality of blood to purge society of the
desecration caused by a homicide is a common Biblical theme. *[B]lood pollutes the
land, and no expiation can be made for the land, for the blood that is shed in it, except
by the blood of him who shed it.” Numbers 35:38. “[U]nder the law almost everything is
purified with blood, and without the shedding of blood there is no forgiveness of sins.”
Hebrews 9:22.

80. FLETCHER, supra note 56, at 236.

81. One commentator has had recourse to Greek mythology to support his
opposition to homicide by consent. Professor Laurence Goldstein of the University of
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ble condemns as capital crimes many acts that today’s criminal law
disregards altogether: filial cursing, for instance.82 How can one re-
spond to such selective fundamentalism except with the suspicion
that something is at work besides religious observance? And even
the selective fundamentalist must admit that the Bible’s view of
homicide by request is hardly consistent. On the one hand, we have
the example of Abimelech, who, when his head was crushed by a
stone dropped on him by a woman, asked his armor-bearer to kill
him, lest it be said of Abimelech that he was killed by a woman.83
The armor-bearer complied with this request, and no suggestion
was made that the armor-bearer was culpable.8¢ On the other hand,
we are told that when David learned that an Amalekite had slain
Saul at Saul’s request, David had the Amalekite killed.85

If recourse to religion does not provide a satisfactory explanation
for the rejection of consent as a defense in homicide cases, one
might consider the psychological argument: that decriminalizing
homicide on request would lead to a brutalization of society. One

Michigan argued that the tale of Asklepios (more usually known by his Roman name,
Aesculapius) should serve as a warning against active euthanasia. Asklepios, a son of
Apollo, was taught the arts of healing by the centaur Chiron. So apt a student was
Asklepios that he was able to restore the life of Hippolytus after the latter was killed by a
monster bull summoned by Poseidon. Zeus thereupon slew Asklepios with a
thunderbolt. Professor Goldstein argued that Asklepios was slain for his presumption in
restoring the life of a dead man, from which we should learn that death is God’s
province, not man’s, and that we should not assist suicide or otherwise hasten death.
Laurence Goldstein, Commentary: ‘Thanks for Life, Mere Life,’ L.A. T1MEs, Sept. 1, 1990, at
B7. A very different lesson, however, may be derived from this myth. Zeus may have
slain Asklepios because the god was afraid that Apollo’s son would give man
immortality. (Remember how Zeus punished Prometheus for giving man fire.) It is
unlikely that Zeus would have been offended by assisting suicide or hastening death; he
seems to have been more fearful of human longevity.

82. It is a capital offense for a child to curse a parent. See, e.g., Exodus 21:17; Leviticus
20:9; Matthew 15:4; Mark 7:10. By way of comparison, Louisiana law provides that a
child may be deprived of his legitime (the child’s statutory “forced share” in his
deceased parent’s estate):

1. If the child has raised his or her hand to strike the parent, . . . [or]

12. Ifthe child has . . . failed without just cause to communicate with the
parent for a period of two years after attaining the age of majority . . . .
La. Civ. CODE ANN. art. 1621 (West Supp. 1992).

83. Judges 9:53-54.

84. The Bible even records an instance where a refusal to “wound on request” was
itself punished with death. A prophet requested a man to wound him, presumably to
perfect the prophet’s disguise (the prophet was about to denounce Ahab for disobeying
God’s command that Ahab slay the king of the Syrians). The man refused to wound the
prophet and was slain by a lion as God’s punishment for disobedience (and perhaps to
serve as a lesson for Ahab, who was guilty of an analogous disobedience). 1 Kings 20:35-
36.

85. 2 Samuel 1:2-16. Curiously, First Samuel tells us that Saul killed himself. 1
Samuel 31:4.
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encounters this argument in many contexts. Blood sports, for in-
stance, such as cockfighting and bearbaiting, are prohibited not be-
cause they are cruel to the animals involved—indeed, gamecocks
“need no encouragement to fight’86—but rather because they are
thought to debase and brutalize the people who watch them.8? This
kind of argument is troubling, notwithstanding its familiarity. Be-
cause the purpose of the criminal law is “‘not to punish sins but is to
prevent certain external results,”’88 the decision to criminalize bear-
baiting must therefore reflect a conviction that a person who pas-
sively watches a bearbaiting performance will be inexorably drawn
to perform acts of battery or mayhem himself. Similarly, the
criminalization of homicide by request reflects a conviction that if
people become inured to the prospect of pulling a trigger instead of
merely a plug, they will come to value human life less highly and, as
a result, be more likely to tolerate and even commit nonconsensual
acts of violence.8?

This argument—that we must prohibit an act not because it is in-
herently wrong but because the unpunished performance of that act
will lead inevitably to the widespread performance of acts that are
inherently wrong—is fundamentally a “slippery slope” argument,
an argument we must reject because it despairs of our capacity to
make moral distinctions.?¢ Curiously, this “slippery slope” argu-
ment is not invoked against soldiers who kill in wartime or execu-
tioners who kill in the course of their official duties, even though
such persons are far more likely to be brutalized by their acts of
licensed homicide than a husband who in an isolated instance kills
his suffering wife at her request.

Perhaps the best rationale for refusing to decriminalize homicide
by consent is our doubt that such consent is seriously intended.?! It
1s perhaps a commonplace of modern popular psychology that a sui-

86. Mikell v. Henderson, 63 So. 2d 508, 509 (Fla. 1953).

87. IrvING KRisTOL, ON THE DEMOCRATIC IDEA IN AMERICA 33 (1972). Indeed, the
Supreme Court of New Mexico held that the state’s Cruelty to Animals statute did not
prohibit cockfighting. State v. Buford, 331 P.2d 1110, 1115 (N.M. 1958).

88. Commonwealth v. Kennedy, 48 N.E. 770, 770 (Mass. 1897); see supra text
accompanying notes 55-58.

89. See, e.g., Smith, supra note 42, at 38-39.

90. We do not always possess clear natural lines. . . . Such a realization is

sometimes thought to imply that all distinctions are useless, so long as
they are not mirrored in nature. But it is crucial to see that, even though
a line is not drawn in nature, it may well be needed in practice. . . . All
social policy requires the drawing of lines. . . . Prohibitions have to be
established and distinctions made even where human affairs are uncertain
and hard to classify.

Bok, supra note 38, at 277.

91. S¢e supra note 62.

HeinOnline -- 61 U GCn. L. Rev. 821 1992-1993



822 CINCINNATI LAW REVIEW [Vol. 61

cide attempt may be more a cry for help than an earnest endeavor,%?
or may be the product of despair so acute as to dislodge the at-
tempter’s normal faculties.?3 In other cases, the factors leading to a
suicide attempt may be transitory, so that the wish to die dissipates
with the passage of time after the attempt.?¢ A well-meaning friend
or physician, by taking a person at his word who expresses a wish to
die, may kill someone who did not really wish to die®> or would have
changed his mind if given the opportunity.?6

92. Robert Rubenstein et al., On Attempted Suicide, 79 A.M.A. ARCHIVES NEUROLOGY &
PsycHiaTry 103, 109 (1958). One commentator has gone so far as to assert that “no
human being, no matter how determined he or she may seem to be to put an end to life,
does not somewhere cherish the hope of being saved.” Erwin Ringel, Suicide Prevention
and the Value of Human Life, in SuicIDE: THE PHILosopHICAL IssuEs 205, 206 (M. Pabst
Battin & David J. Mayo eds., 1980).

93. In Reinking v. Philadelphia Am. Life Ins. Co., 910 F.2d 1210, 1212 (4th Cir.
1990), a medical plan was ordered to pay for injuries resulting from a suicide attempt,
even though the plan contained an exclusion for “intentionally self-inflicted wounds.”
The court held that the participant was in such a state of depression that she was unable
to form the requisite “intent” with respect to her self-inflicted wounds. /d. at 1217.

94. Thomas J. Marzen et al., Suicide: A Constitutional Right?, 24 DuqQ. L. Rev. 1, 108-11
(1985).

95. Society must also be alert to the possibility that what passes for mercy killing may
be simply an unreflecting exercise of dominion over the powerless. The suicides whom
Dr. Kevorkian aided (see infra text accompanying notes 146-55) were all women. The
vegetative patients in the two best known “‘right-to-die” cases—Karen Ann Quinlan (see
infra note 183) and Nancy Cruzan (see infra text accompanying notes 185-87)—were
women.

96. George Bernard Shaw put a comic spin on this notion that suicidal displays may
be more affective than instrumental. In the first act of The Millionairess, the incalculably
wealthy Epifania Fitzfassenden (née Ognisanti di Parerga) sweeps into a solicitor’s office
announcing her intention to write a will and then commit suicide. After she has detailed
her husband’s iniquities for some minutes, Sagamore, the solicitor, begins to write
something on a slip of paper.

EPIFANIA. You are hardly tactful, Julius Sagamore.

SAGAMORE. That will not matter when you have taken this [ke hands
her what he has written].

EPIFANIA. Whats this?

SAGAMORE. For the suicide. You will have to sign the chemist’s
book for the cyanide. Say it is for a wasp’s nest. The tartaric acid is
harmless: the chemist will think you want it to make lemonade. Put the
two separately in just enough water to dissolve them. When you mix the
two solutions the tartaric and potash will combine and make tartrate of
potash. This, being insoluble, will be precipitated to the bottom of the
glass; and the supernatant fluid will be pure hydrocyanic acid, one sip of
which will kill you like a thunderbolt.

EPIFANIA. (fingering the prescription rather disconcertedly] You seem to
take my death very coolly, Mr Sagamore.

SAGAMORE. I am used to it.

EPIFANIA. Do you mean to tell me that you have so many clients
driven to despair that you keep a prescription for them?

SAGAMORE. I do. It’s infallible.
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¢. The European Response

In some European jurisdictions, the victim’s consent, though not
an absolute defense,%” serves to mitigate the offense of homicide
considerably. German law,? for example, recognizes a lesser de-
gree of homicide known as “T'étung auf Verlangen™: killing by re-
quest.?® If a homicide is committed in response to an explicit,
earnest request by the victim, and if this request provides a motive
for the killing, then German law provides a lighter penalty than that
prescribed for ordinary murder.!°® Furthermore, although the Ger-
man Penal Code requires the request to be “explicit,”'°! this re-
quirement may be met by means other than words; it may also be
satisfied by the victim’s unambiguous conduct, gestures, or
bearing.102

EPIFANIA. You are sure that they have all died painlessly and
instantaneously?
SAGAMORE. No. They are all alive.
EPIFANIA. Alive! The prescription is a harmless fraud!
SAGAMORE. No. It's a deadly poison. But they dont take it.
GEORGE BERNARD SHaw, THE MILLIONAIRESS act 1.

97. In at least one South American jurisdiction, the victim’s consent does seem to be
an absolute defense in cases of “homicidio piadoso” (merciful homicide). PENAL CODE
art. 37 (Uru.).

98. German law may strike some readers as a tainted source of enlightenment on the
euthanasia question, given the horrors of the Nazi era, Helen Silving recognized this
problem and addressed it as follows:

In this article considerable space will be devoted to German ideas on the
reform of the criminal law. In this context, it is important to note that,
while many of the new ideas [concerning euthanasia] were incorporated
into the law during the Nazi regime, the reform movement originated
long before the Nazi era and was not rooted in Nazi ideology. See Huelle
(Justice of the Bundesgerichtshof [the highest court of the Federal
Republic of Germany in civil and criminal matters] of the Bonn
Republic), Strafrechtsreform und kein Einde?, N.J.W. 1778-79 [1953]. In
addition, the code was considerably revised in the post-war period, and
was republished in its entirety in 1953. Provisions bearing a Nazi imprint
have been eliminated.
Silving, supra note 15, at 361 n.39.

99, STGB § 216 (F.R.G.); see also PENAL CopE § 239 (Den.) (“‘explicit request’’); C.P.
art. 579 (Italy) (“‘with [the victim’s] own consent”); PENaL Cobk § 235 (Nor.) (“someone
who has consented”); STGB art. 114 (Switz.) (“earnest and urgent request’).

100. For ordinary murder, the penalty is life imprisonment. STGB § 211 (F.R.G.).
For killing by request, the penalty is imprisonment for at least six months but no longer
than five years. /d. § 216. This sentence is the same as that meted out to one who,
having been provoked into a fit of anger by a battery or serious insult committed by the
deceased, kills in the heat of passion. Id. § 213.

101. The German Code uses the phrase “ausdriicklich und ernestliche Verlangen™:
explicitly and earnestly demand. /d. § 216.

102, “Dies brauch nicht notwendig in Worten zu erfolgen, sondern kann auch durch
unzweideutige Gebirden geschehen.” Id. § 216 note I1.2 (17th ed. Beck of Munich
1974) (F.R.G.).
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d.  The American Jury’s Response

American juries and prosecutors, unlike many of their European
counterparts, may not officially consider the accused’s motive or
avail themselves of the lesser charge or verdict of “killing on re-
quest.” Yet Americans, no less than Europeans, feel instinctively
that “the ethical quality of one’s act should be the measure of crimi-
nal liability.”’1%3 Accordingly, in mercy killing cases where the Letter
of the Law will not yield to popular instincts of ethical rightness,
American juries sometimes sidestep the law to achieve a result they
consider sound. A grand jury may refuse to indict.!%4 A petit jury
may choose to convict the defendant of a lesser offense than that
contemplated by the criminal code;'%5 or it may acquit him on the
ground of temporary insanity!® or because it finds proof of causa-

103. Hitchler, supra note 52, at 110.

104. See, e.g., the case of Rudy Linares, supra text accompanying notes 1-4. Or the
case of Timothy E. Quill, supra note 14. Or the case of Harry C. Johnson, accused of
having asphyxiated his cancer-stricken wife by filling her bedroom with illuminating gas
using a garden hose thrust under the door. L.I. Mineola, Nassau Man Freed in Mercy
Killing, N.Y. TiMEs, Oct. 19, 1938, at 46.

105. Louis Repouille, an elevator operator who had exhausted his earnings trying to
cure his blind, “incurably imbecile” 13-year old son, was indicted for manslaughter in
the first degree in connection with his chloroforming of his son. Despairing Father Kills
Imbecile Boy, N.Y. TiMEs, Oct. 13, 1939, at 25. But “the jury brought in a verdict of
manslaughter in the second degree with a recommendation of the ‘utmost clemency’;
the judge sentenced the defendant to not less than five nor more than ten years,
execution to be stayed, and placed him on probation.” Silving, supra note 15, at 353.
Nonetheless, Repouille’s act of mercy killing cost him his naturalization. See supra note
15.

106. See, e.g., the case of Carol Paight, a college student in Connecticut, who was
indicted for second degree murder, carrying a life sentence, in connection with the fatal
shooting of her hospitalized, cancer-stricken father. She was acquitted by the jury on
the ground of temporary insanity. Harold Faber, Carol Paight Acquitted as Insane at Time
She Killed Ailing Father, N.Y. TIMES, Feb. 8, 1950, at 1. Eugene Braunsdorf of Michigan,
having fatally shot his crippled 29-year old daughter, who had required hospitalization
all her life, was likewise acquitted on the ground of temporary insanity. Mercy Killer Freed
as Insane at Time, N.Y. TiMEs, May 23, 1950, at 25.
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tion to be insufficient.!9? As we have seen,!8 however, a mercy
killer can hardly count on such sentimental acquittals.!09

III. THE STATUS OF ASSISTING SUICIDE UNDER AMERICAN
CRIMINAL Law

Law, including the criminal law, must in a free society be
judged ultimately on the basis of its success in promoting
human autonomy and the capacity for individual human
growth and development. The prevention of crime is an es-
sential aspect of the environmental protection required if au-
tonomy is to flourish. Itis, however, a negative aspect and one
which, pursued with single-minded zeal, may end up creating
an environment in which all are safe but none is free.
HERBERT L. PACKER, THE LIMITS OF THE
CRIMINAL SANCTION 65 (1968).

The Anglo-American tradition views suicide with horror. At com-
mon law, a suicide was considered a felon and buried in the com-
mon highway with a wooden stake driven through his body to

107. The cancer-ridden wife of Bertram R. Harper swallowed sleeping pills in an
attempt to commit suicide. After she fell asleep, he slipped a plastic bag over her head
to assure her success. The coroner ruled that she died of asphyxiation, not from the
sleeping pills, thus making it a case of mercy killing, rather than assisted suicide. Eric
Harrison, Man Helps Wife in Suicide, Now Faces Murder Charge, L.A. TiMES, Sept. 8, 1990, at
A24. Notwithstanding the coroner’s ruling, the jury acquitted Harper, evidently on the
ground that the pills, rather than asphyxiation, caused Mrs. Harper’s death. Eric
Harrison, Man Acquitted of Abetting Ill Wife’s Suicide, L. A. TIMES, May 11, 1991, at A1, A24.
In another case, Herman N. Sander, M.D., noted in the hospital records that he had
given his cancer-stricken patient four  intravenous injections of air, presumably to
euthanatize her, and that the patient “expired within ten minutes after this was started.”
Russell Porter, Sheriff Testifies Sander Told Him He Took Life ‘in a Weak Moment’, N.Y. TIMES,
Feb. 24, 1950, at 1, 15. Yet at the physician’s trial, the attending nurse testified that
prior to the commencement of the injections, another physician had been unable to feel
a pulse or detect a heartbeat in the patient, Russell Porter, Nurse Says Sander Patient
Gasped When Doctor Pumped Air Int