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Rutan v. Republican Party of Illinois:

Does The Supreme Court’s Decision
Signal The Demise of
Political Patronage?

J. Stuart Garbutt

As of January 14, 1991, new hands
took the helm throughout the ex-
ecutive branch of State govern-
ment. Likewise, offices at the local
level have been changing hands
based on last Fall’s elections. In
March, an election will be held for
Mayor and other officials of the
City of Chicago. In short, this is a
season of political change in
Illinois.

Historically, political change has
had significant implications for
public employees. A change in the
control of an office has often meant
a change in the composition of its
workforce. This phenomena, of
course, is what is known as
political ““patronage.”’

Illinois is widely associated with
political patronage, including in the
caselaw regarding the subject.

J. Stuart Garbutt is an attorney with
the Chicago law firm of Katten, Muchin
& Zavis. He previously served as
General Counsel of the Illinois Local
Labor Relations Board and, before that,
General Counsel of the Illinois Depart-
ment of Human Rights. He is also a
part-time lecturer at the Institute of
Human Resources and Industrial Rela-
tions, Loyola University of Chicago.

Several years ago, one Justice of
the United States Supreme Court
observed that, in Illinois, “party
regimentation on an extensive scale
is legendary.”’* In Elrod v. Burns,? a
1976 case involving the Cook Coun-
ty Sheriff, the Supreme Court first
declared unconstitutional the
wholesale dismissal of non-
policymaking employees holding
over after a change in administra-
tions. Most recently, in Rutan v.
Republican Party of Illinois,® the
Supreme Court has extended that
reasoning to condemn political
preferences in hiring, promotion
and other decisions.

In the wake of Rutan, the ques-
tion arises whether public employee
patronage is a dead letter. More-
over, what is the import of the
Supreme Court’s decision for public
employee collective bargaining? For
answers it may be helpful to review
the caselaw culminating in Rutan.
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Elrod and Branti

Elrod v. Burns was decided by a
fragile, five-member majority of the
Supreme Court. The Justices in the
majority agreed that patronage
dismissals of nonpolicymaking
public employees violate the
employees’ First Amendment
freedoms of expression and associa-
tion. However, the Elrod majority
was split two ways, between a
three-member faction which was
prepared to condemn all patronage
practices among lower-level
employees, and a two-member fac-
tion which pointedly declined to
pass upon the constitutionality of
“confin[ing] the hiring of some
governmental employees to those
of a particular political party.’’*
Three dissenters argued that the
“’beneficiaries of a patronage
system [should] not be heard to
challenge it when it comes their
turn to be replaced,”” and, in any
event, that the contribution of
patronage to the stimulation of
local political activity outweighed
its “‘relatively modest intrusion on
First Amendment interests.”’

Even the Elrod majority did not
condemn all political dismissals. It
recognized an office-holder’s in-
terest in insuring that his policies
are not undercut by employees
with antagonistic loyalties. The ma-
jority reasoned, however, that
"’[1Jimiting patronage dismissals to
policymaking positions is sufficient
to achieve this governmental end.’’¢
The Court went on to
acknowledge:




No clear line can be drawn be-

tween policymaking and non-
policymaking positions. While
nonpolicymaking individuals
usually have limited responsi-
bility, that is not to say that one
with a number of responsibilities
is necessarily in a policymaking
position. The nature of the
responsibilities is critical.
Employee supervisors, for exam-
ple, may have many respon-
sibilities, but those responsibilities
may have only limited and well-
defined objectives. An employee
with responsibilities that are not
well defined or are of broad
scope more likely functions in a
policymaking position. In deter-
mining whether an employee oc-
cupies a policymaking position,
consideration should also be
given to whether the employee
acts as an adviser or formulates
plans for the implementation of
broad goals.7
Four years after Elrod, the
Supreme Court returned to the pro-
blem of identifying government
jobs which may be made to depend
on politics. In Branti v. Finkel,® two
Republican assistant public
defenders sued to prevent their
dismissals after Democrats obtained
control of local county government.
The new administration argued
that, under Elrod, it should be free
to dismiss the Republican holdovers
because, as attorneys, they were
confidential and/or policymaking
employees. The Supreme Court
disagreed, and took the opportunity
to refine the criteria for distinguish-
ing ‘‘political’”” jobs. The Court
stated:
Under some circumstances, a
position may be appropriately
considered political even though
it is neither confidential nor
policymaking in character. As one
obvious example, if a State’s elec-
tion laws require that precincts be
supervised by two election judges
of different parties, a Republican
judge could be legitimately

discharged solely for changing his
party registration. That conclusion
would not depend on any finding
that the job involved participation
in policy decisions or access to
confidential information. . . .
It is equally clear that party af-
filiation is not necessarily relevant
to every policymaking or con-
fidential position. The coach of a
state university’s football team
formulates policy, but no one
could seriously claim that
Republicans make better coaches
than Democrats, or vice versa . .
. On the other hand, it is equally
clear that the Governor of a State
may appropriately believe that
the official duties of various
assistants who help him write
speeches, explain his views to the
press, or communicate with the
legislature cannot be performed
effectively unless those persons
share his political beliefs and
party commitments. In sum, the
ultimate inquiry is not whether
the label ‘“policymaker”” or “‘con-
fidential”” fits a particular posi-
tion; rather, the question is
whether the hiring authority can
demonstrate that party affiliation
is an appropriate requirement for
the effective performance of the
public office involved.?
The Court concluded that the assis-
tant public defenders were not ex-
empt “‘policymakers’” because
““whatever policymaking occurs in
the public defender’s office must
relate to the needs of individual
clients and not to any partisan
political interests.”"10

““Confidential”’ v.
“’Policymaking’’ Employees
Interestingly, Branti was decided by
a six-member majority of the
Supreme Court, including Justices
Brennan, White and Marshall, who
had joined the majority in Elrod, as
well as Justice Stevens who skipped
Elrod, and Chief Justice Burger
who had dissented in Elrod. The
Branti majority excluded Justice
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Stewart, who had been with the

majority in Elrod. Justice Stewart

explained:
I joined the judgment of the
Court in Elrod because it is my
view that, under the First and
Fourteenth Amendments, ““a non-
policymaking, nonconfidential
government employee can[not] be
discharged . . . from a job that he
is satisfactorily performing upon
the sole ground of his political
beliefs.”” That judgment in my
opinion does not control the pre-
sent case for the simple reason
that the respondents here clearly
are not ‘‘nonconfidential”’
employees. The respondents in
the present case are lawyers, and
the employment positions in-
volved are those of assistants in
the office of the Rockland County
Public Defender. The analogy to a
firm of lawyers in the private sec-
tor is a close one, and I can think
of few occupational relationships
more instinct with the necessity
of mutual confidence and trust
than that kind of professional
association. I believe that the
petitioner, upon his appointment
as Public Defender, was not con-
stitutionally compelled to enter
such a close professional and
necessarily confidential associa-
tion with the respondents if he
did not wish to do so.

Extending The Rule

Since both the Elrod and Branti opi-
nions confined themselves to the
constitutionality of political
dismissals, and avoided addressing
whether a public employer could
legitimately maintain “‘a political
sponsorship system for filling
vacancies,’’12 some lower courts in-
cluding the Seventh Circuit Court
of Appeals inferred that it remained
permissible to consider politics in
hiring, transfer and promotion deci-
sions.!® Those courts analogized to
the Supreme Court’s affirmative ac-
tion cases, in which the Court has
approved race-conscious programs




for hiring and promotion while
overturning similar policies requir-
ing layoffs and discharges.' In
Rutan, however, the Supreme
Court rejected such analogies. By a
slim five to four margin, the Rutan
Court concluded that basing hiring
decisions on politics also imper-
missibly burdens First Amendment
rights. The majority noted that af-
firmative action hiring preferences
have been sustained only when
narrowly tailored to redress prior
constitutional violations, a justifica-
tion lacking in the patronage situa-
tion.?® Accordingly, the Court held
that ““the rule of Elrod and Branti
extends to promotion, transfer,
recall and hiring decisions based on
party affiliation and support.’’16

Hence, it is now established that
political considerations may play no
meaningful role in the hiring, ad-
vancement or retention of public
employees except with respect to
positions which are truly political in
character. And, although the
Supreme Court’s decisions have in-
volved disputes between Repub-
licans and Democrats, their logic is
understood to apply to political dif-
ferences of any kind, including bet-
ween party factions.'” Moreover,
even a ‘‘campaign of petty
harassments’” may violate the doc-
trine, though it does not involve a
discharge, transfer or demotion, if
the campaign surpasses a threshold
of triviality.1®

Practical Implications

By establishing that political hirings
and promotions are generally
unlawful, the Rutan decision rein-
forces the practical effect of Elrod
and Branti. Any pressure to secure
the removal or reassignment of
““holdover”” employees may be
diminished once the resulting
vacancies cannot be awarded to
political favorites. Otherwise, Rutan
may have little direct impact on
public employee bargaining in Il-
linois. The Illinois bargaining
statutes reserve to management all

matters involving the ‘‘selection of
new employees.’’? Insofar as Rutan
bans promotions, transfers and
harassment based on politics, it
may fortify existing collective
bargaining agreements by assuring
a supplemental remedy for some
contract violations. But because that
remedy entails complex constitu-
tional litigation, the far less
cumbersome contractual remedies
will often be preferred.

Because of the context in which
the case was decided, Rutan offers
little help in identifying those posi-
tions in which political allegiance
may still be demanded. However,
the caselaw suggests that most
such positions will be among those
excluded from collective bargaining.
According to Branti, the “’political”’
employee must help formulate or
implement policy regarding the
overall goals and operations of the
office.?? The Seventh Circuit has
said that the employee must have
““meaningful input into government
decisionmaking on issues where
there is room for principled
disagreement on goals or their im-
plementation.”’?! Such an individual
will usually qualify as a
““managerial employee’” excluded
from the public sector bargaining
laws in Illinois.??

The Seventh Circuit has also held
that the powers inherent in a given
position, and not the functions ac-
tually performed by an incumbent,
control the determination of
whether the position is political .2

Thus, if an officeholder performs

fewer or less important functions

than usually attend his position,
he may still be exempt from the
prohibition against political ter-
minations if his position inherent-
ly encompasses tasks that render
his political affiliation an ap-
propriate prerequisite for effective
performance.?
However, because each case must
focus so closely on the respon-
sibilities of the particular position,
at least one court has held that
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patronage dismissals involving
employees in multiple classifications
are ill-suited for class litigation.?

Although the Supreme Court in
Branti held that certain assistant
public defenders were immune
from political discharges, courts
have reached contrary conclusions
in cases involving other govern-
mental attorneys. The attorneys in
Branti were engaged to represent
private individuals charged with
criminal offenses and the Court
observed that they did not render
confidential advice to other public
officials. Where attorneys are
employed to advise officials in an
attorney-client relationship, courts
have deemed them exempt from
the constitutional prohibition
against political hiring and firing.2¢
Notably, applying similar reason-
ing, the Illinois Appellate Court has
upheld a Local Labor Relations
Board determination that municipal
attorneys in Chicago are also
““managerial employees’’ exempt
from collective bargaining.?”

Conclusion

The Supreme Court’s decision in
Rutan unquestionably alters the
legal landscape concerning hiring
practices in public employment.
This is particularly so in the
Seventh Circuit, where the decision
reversed prior caselaw. Uncertainty
lingers regarding which positions
may be exempt from the ruling, but
clearly the exceptions are few.
Although public employees and
their representatives have applaud-
ed the decision, for many public
employers it may make little dif-
ference. However, the cautious
employer concerned with limiting
any possible liability should take
measures to ensure that, other than
for legitimately excepted positions,
hiring and screening positions in
fact are politics-free. For under
some circumstances, an employer
may be liable for political
discrimination committed by lower
echelon supervisors as to which the




employer is completely unaware.2®
However, such prophylactic
measures aside, Rutan is likely to
have little impact on collective
bargaining since bargaining is not
required over initial hiring criteria
particularly with respect to posi-
tions of the sort where politics may
legitimately play a role.
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Unfair Labor
Practice

Complaints
Under the IELRA

Robert Perkovich

One of the most important substan-
tive tasks that the Executive Direc-
tor of the Illinois Educational Labor
Relations Board must face is to in-
vestigate charges and initially deter-
mine whether to issue complaints
in unfair labor practice cases.

This is an important task because
unfair labor practice cases represent
the vehicle by which statutory
rights are enforced and statutory
obligations fulfilled. Moreover, un-
fair labor practice charges often
represent the first, and sometimes
only, interaction between the Agen-
cy and educational employers and
employees and labor organizations.
Unfair labor practice charges often
arise in bargaining and or strike
cases. Therefore, it is essential that
the investigation and review of the
evidence be thorough and ex-
peditious, and lead in all possible
cases to a timely and mutual

Robert Perkovich is an arbitrator and
mediator serving on the labor arbitra-
tion panels of the Federal Mediation
and Conciliation Service and the
American Arbitration Association as
well as the permanent panels of the
United States Postal Service (North
Suburban) and the Chicago Transit
Authority. Prior to becoming an ar-
bitrator, Mr. Perkovich served as the
first executive director of the Illinois
Educational Labor Relations Board
(1984-90) and as a field examiner and
trial attorney of the National Labor
Relations Board (1977-84). He also
serves on the adjunct faculties of the
Chicago-Kent College of Law and the
University of Illinois-Chicago as an in-
structor of public sector labor relations.




resolution of the dispute. Finally,
because the issuance of a complaint
in an unfair labor practice case may
lead to further litigation before a
Hearing Officer, the Board, and/or
the courts, one must seriously con-
sider questions of protecting the
rights of those who file charges and
those against whom charges are
filed, as well as the conservation of
resources of the Board and the
parties.

In light of the foregoing, it is
worthwhile to review the history of
the issuance of complaints under
the Illinois Educational Labor Rela-
tions Act, the decisional law in this
area, and to what extent, if at all,
the process could be improved to
achieve the statutory goals of the
Act, both as a matter of law and as
a matter of dispute resolution and
procedure.

The Illinois Educational Labor
Relations Act in Section 15 requires
that a complaint issue on an unfair
labor practice charge which "...
states an issue of law or fact.”” The
question is, of course, what con-
stitutes a question of law or fact?
The Board’s Rules and Regulations
in Section 1120.30(b)(4) provide
scant additional enlightenment on
this issue. The Rules provide that
after investigation the Executive
Director shall issue a complaint if
he or she concludes that there is
"’... an issue of law or fact suffi-
cient to warrant a hearing...”” The
Rules further provide that in so
determining the Director shall con-
sider whether the charge states a
cause of action upon which relief
can be granted and whether the
facts provided during the investiga-
tion state a prima facie case.

The very first decision of the II-
linois Educational Labor Relations
Board turned on this issue. In Lake
Zurich! the Executive Director
dismissed an unfair labor practice
charge alleging that employees in a
bargaining unit had been laid off
and replaced by employees of a
sub-contractor in retaliation for the

filing of a representation petition.
In dismissing the charge the Ex-
ecutive Director reviewed the facts
and arguments presented by the
employer and the union, including
the propriety or validity of the
employer’s economic defense as to
why it subcontracted the work in
question. On review, the Board
was not concerned with this level
of scrutiny by the Executive Direc-
tor. Indeed, the Board employed
the same analysis and affirmed the
Executive Director’s dismissal of the
charge.

Subsequently however, the Board
began to reverse the Director in a
number of charges with a brief
recitation that did not explain why
the charge raised a question of law
or fact. Two notable examples were
Chicago Board of Education,
84-CA-0001-C and Chicago Board of
Education, 84-CA-0002-C2 in which
the Executive Director, in dismiss-
ing the unfair labor practice
charges, ruled that the employees
in question were either supervisors
or managers under the Act. He,
therefore, held that there was no
obligation on the part of the
employer to bargain with the union
as the representative of those
individuals.

In a series of cases over the
years, the Board attempted to more
specifically explicate not only what
constitutes an issue of law or fact,
but also what procedure the Direc-
tor may employ in determining
whether there is a question of law
or fact. In Brown County® the Board
concluded that in so determing
whether to issue a complaint, the
Executive Director could weigh the
competing positions and evidence
provided by the parties, but that he
could not make a credibility assess-
ment in determining which
witnesses were more believable. In
Putnam County* the Board began to
distinguish between issues of law
and issues of fact. In Putnam the
Board held that although the charg-
ing party may, in its unfair labor
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practice charge, put forth a
legitimate and reasonable legal
theory, if it failed to support that
legal theory with adequate facts,
the Executive Director could
dismiss the charge. Accordingly,
the Board seemed to say that
although there might be a question
of law, the charge could be dismiss-
ed if no facts supported the ques-
tion of law. The converse of this
situation was presented in West
Chicago.® There, the Board held that
although the charging party may
present facts to support its legal
theory, if the legal theory was not a
"facially plausible theory or argu-
ment, reasonably based on our
statute”” the charge could be
dismissed.

As a result of these cases, all that
is clear is that the Charging Party
must set forth a legitimate legal
theory and support that legal
theory with the necessary facts to
justify a hearing. The ultimate
questions, however, as to what is a
legitimate legal theory and what
constitutes sufficient facts to sup-
port that theory remain unresolved.
To illustrate the problem, consider
an unfair labor practice charge
which questions whether a matter
is a mandatory subject of
bargaining.

It is now well settled, at least
before the Board, what method the
Board will employ to determine
whether a subject of bargaining is a
mandatory subject of bargaining.
This of course is widely known as
the Decatur balancing test.¢
Moreover, the majority of such
cases do not involve disputed facts.
For example, in a case involving a
unilateral change in curriculum, it
is ordinarily obvious that there was
in fact a change and that the
employer did not bargain over the
change. Similarly, the reasons
behind the change and the interests
relied upon by both sides to justify
the obligation to bargain or the
failure to bargain are also usually
well known and not disputed.” All




that remains is the application of
the Decatur balancing test.
However, how do Brown County,
Putnam County, and West Chicago fit
into this scenario?

Certainly the allegation that cur-
riculum is a mandatory subject of
bargaining is a “’facially plausible
theory’” based on a reasonable
reading of the statute. Moreover,
the facts necessary to support that
theory, i.e., that the employer did
in fact change curriculum and did
so without bargaining, are simple
to establish and beyond dispute.
Therefore, the question becomes
whether a complaint must issue in
order to determine how the Decatur
balancing test should be struck.® To
follow Brown County, Putnam
County, and West Chicago literally
would require the issuance of a
complaint in the above
hypothetical. However, such an ap-
proach cannot be reconciled with
the Board’s own handling of the
charge in Lake Zurich where the un-
disputed facts and competing posi-
tions of the parties were examined
and relied upon in determining
whether there was merit to the
charge.?

To properly weigh whether to
issue a complaint in the
hypothetical, as well as in all cases,
one must identify what is at stake.
There are two competing goals at
stake. On the one hand there is the
statutory obligation of the Board to
interpret and enforce the statute
and the statutory obligations of the
parties to comply with the statute.
On the other hand, there is a
general public interest in the
screening of non-meritorious (as
distinguished from frivolous) unfair
labor practice cases and the effec-
tive and quick resolution of
disputes without the anxiety, delay
and expense of protracted litigation.
To issue a complaint in the hypo-
thetical would resolve only one of
the goals described above, that of
statutory interpretation and enforce-
ment. However, a higher threshold

in determining whether there is a
question of law or fact will achieve
both goals.?

As noted above, many of the
cases that come before the Board,
such as the hypothetical described
above, raise legal, and not factual,
issues. The question then becomes
why must a hearing be held? The
purpose of a hearing is to deter-
mine what the facts are when they
are in dispute. When the facts are
not in dispute, a hearing is not
necessary. Indeed, the experience
of the Board shows that a fair
number of cases that fall into this
category are ““heard”” by a Hearing
Officer, but on a stipulated record.
This record could be as easily com-
piled during the investigation of
the unfair labor practice charge as
well. Similarly, under those cir-
cumstances there is no reason why
a brief to the Hearing Officer could
not be replaced by a brief to the
Executive Director during the in-
vestigatory process. Accordingly, if
a higher threshold (for example, a
determination that there is merit to
the case rather than a “’clearly
dismissable’” standard) is employed
to justify the issuance of a com-
plaint on such a record, the Ex-
ecutive Director can decide
whether, in the hypothetical
described above, the subject is not
a mandatory subject of bargaining,
requiring dismissal of the charge.
Therefore, the statutory goal of in-
terpreting and enforcing the statute
is still met. Moreover, the second
statutory goal, that of the ex-
peditious and effective resolution of
disputes, is also met. If the Ex-
ecutive Director concludes that the
charge lacks merit under the higher
threshold, the charge is terminated.
The issue is resolved, and although
there may be an appeal to the
Board of the Executive Director’s
dismissal, the steps of the issuance
of a complaint, answer, hearing,
briefs to the Hearing Officer and
Hearing Officer’'s Recommended
Decision and Order have been
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eliminated. Accordingly, the pro-
cess is faster and more cost effec-
tive for all involved.

There remains then the considera-
tion whether the benefits of a
higher threshold to justify the is-
suance of a complaint are borne out
by experience. There is some objec-
tive data upon which to conclude
that the higher threshold will in
fact achieve both goals as described
above.

For example, between 1984 and
through 1989 the Board has revers-
ed the dismissal of an unfair labor
practice charge by the Executive
Director in nine cases that ultimate-
ly proceeded to hearing, Board
Decision and/or court decision.!! In
those nine cases, seven of the deci-
sions rendered by the Board and/or
the courts, in terms of the holding,
were identical or nearly identical to
that of the Executive Director in the
first instance.!? Certainly, of course,
the decisions of the Board and the
court were more thoughtful and
complete, but there is no denying
that the ultimate results were the
same. There is also no denying that
these decisions issued months, and
in some cases years, after the
dismissal of the charge by the Ex-
ecutive Director. Accordingly, a
higher threshold for the issuance of
complaints, which may have
justified affirming the Executive
Director’s dismissal, would have
achieved both of the statutory goals
described above. There would have
been an interpretation and enforce-
ment of the Act and such inter-
pretation and enforcement would
have taken place faster and in a
less costly manner.

The clearest example of this case
is the Board’s and Court’s decision
in Chicago Board of Education,
84-CA-0002-C. As shown by the
docket number, the charge was the
second unfair labor practice charge
before the Agency in 1984. In that
case the Executive Director dismiss-
ed the charge finding that the prin-
cipals were supervisory and




managerial. Therefore no obligation
existed on the part of the employer
to bargain with the union as the
representative of those individuals.
The Board reversed, cryptically
stating that the charge involved a
question of law or fact. A complaint
issued, hearing ensued, and the
Hearing Officer’s Recommended
Decision and Order was appealed
to the Board and ultimately to the
Court. Almost four years after the
reversal of the Executive Director,
the Fourth District Appellate Court
affirmed the Board’s finding that
the Chicago principals were
managerial employees and that
there was no obligation on the part
of the employer to bargain with the
union over the terms and condi-
tions of employment of those in-
dividuals.®®

Finally, there can be no question
that for the Agency to effectively
implement the statute, the hun-
dreds and hundreds of cases that
flow through the Agency each year
and that do not become decisional
law of the Board or the courts,
must be disposed of in an ex-
peditious and definitive fashion
short of protracted litigation. For
example, in the fiscal year ending
June 30, 1990, of 143 unfair labor
practice charges not involving fair
share cases that were filed before
the Board, 100 were closed pur-
suant to withdrawal, settlement or
both. This high rate of alternative
dispute resolution is essential to the
success of the collective bargaining
process and to insuring that those
cases that do demand the issuance
of an complaint, the development
of a hearing record, and decisional
law are given their due considera-
tion. The higher threshold to justify
the issuance of a complaint can
only support this philosophical ap-
proach on the part of the Agency
which, in my opinion, is necessary
for the Agency and the Act to be
effective.

Notes

1 Lake Zurich School District No. 98, 1 PERI
1031 (IELRB 1984).

2 Because of the fact that these reversals
were simple ““orders,”” as opposed to full
opinions, the Board’s decisions in these
cases are not published.

3 Brown County Community Unit School
District No. 1, 2 PERI 1096 (IELRB 1986).

4 Putnam City Community Unit School
District No. 535, 2 PERI 1148 (IELRB 1986).

5 West Chicago School District No. 33, 3 PERI
1088 (IELRB 1987).

¢ See Decatur Board of Education, District No.
61 v. IELRB, 180 Ill. App. 3d 770, 536 N.E.2d
743 (1989).

7 Of course, the parties dispute the legal
conclusion to be drawn, but that is not a
question of fact.

8 If, after investigation, the Director con-
cludes that curriculum is or may be a man-
datory subject of bargaining a complaint
must issue, for a finding that a violation has
occurred can only be made after a hearing.

° This interpretation is also inconsistent
with all of the Board’s decisional law in the
area of a union’s duty of fair representation.
In all of these cases decided by the Board, it
has reviewed and affirmed dismissals of the
Executive Director where he reviewed un-
disputed facts and drew conclusions of law
whether a union’s conduct violated §
14(b)(1) of the Act.

0 One may argue that the lower threshold
for issuing complaints is justified because
the Board, unlike the National Labor Rela-
tions Board, does not prosecute the case.
However, important questions of statutory
interpretation and effective dispute resolu-
tion should not turn a ‘“box score’’ or
““won-loss’’ record.

' Chicago Board of Education, 3 PERI 1074
(1987); Chicago Board of Education 4 PERI 1074
(1987); 543 N.E.2d 166 (1989). Author’s Note:
There is no published decision reversing the
Executive Director’s decisions. Lombard School
District, 3 PERI 1989 (1987); 5 PERI 1038
(1989); Southern Illinois University, 3 PERI
1045 (1987), 4 PERI 1100 (1988); 5 PERI 1077
(1989); Hinsdale School District No. 86, 5 PERI
1130 (1989); 6 PERI 1110 (1990); University of
Mllinois, 3 PERI 1022 (1987); 5 PERI 1035
(1989); University of Illinois, 6 PERI 1023
(1990); 6 PERI 1128 (1990); West Harvey School
District No. 147, 5 PERI 1161 (1989); 6 PERI
1010 (1989); Charleston School District, 4 PERI
1054 (1988); 561 N.E.2d 331 (1990).

Of course, there were other reversals of
dismissals, but those charges were settled or
disposed of in some other fashion.

2 The two exceptions are Lombard School
District, 3 PERI 1989 (1987); 5 PERI 1038
(1989) and University of lllinois, 6 PERI 1023
(1990); 6 PERI 1128 (1990).

13 Chicago Principals Association v. IELRB, 187
Ill. App. 3d 64, 543 N.E.2d 166 (1989).
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Arbitration

In Alton Community Unit School
District No. 11 v. Alton Education
Association, No. 89-CB-0007-S
(IELRB 1990), the IELRB explicitly
overruled its decision in Brookfield-
LaGrange Park School District No. 95,
3 PERI 1117 (1987) that an exclusive
representative commits a per se
violation of § 14(b)(3) of the Act by
demanding arbitration of an inarbi-
trable grievance. The case involved
a decision by the District to subcon-
tract a portion of its food service
program and a grievance filed by
the union that the District violated
recognition and agency shop provi-
sions of the collective bargaining
agreement by failing to apply the
agency shop provision to newly-
hired food service personnel
employed after an outside agency
had taken over the management of
the food service program. The
Union sought arbitration of the
grievance. The District then filed a
§ 14(b)(3) unfair labor practice
charge under Brookfield alleging that
the union’s grievance was inar-
bitrable under the terms of the
District’s agreements with the
union and the outside agency made
at the time of subcontracting.




The Board stated that the impor-
tance of the grievance-arbitration
process and its experiences since
the Brookfield decision forced its
reassessment of its policy. The
IELRB stated that the Brookfield
decision (that a union demand for
arbitration of an inarbitrable
grievance violated § 14(b)(3)) was
originally made to provide the
employer with protections against
an exclusive representative’s abuse
of the grievance process, and that
this was unnecessary since the
employer had other methods of
protection against such abuse (such
as refusing to arbitrate the
grievance or refusing to comply
with an arbitration award and rais-
ing inarbitrability as a defense).
Moreover, the Board noted that its
experience since the Brookfield deci-
sion was that the use of § 14(b)(3)
as a device for determining ar-
bitrability served to significantly
delay the arbitration. Thus, the
IELRB stated that the use of §
14(b)(3) to determine arbitrability,
originally designed to remedy
potential abuses by labor organiza-
tions, served to create greater
abuses by employers in impeding
or delaying the preferred method of
dispute resolution, grievance ar-
bitration, and was therefore to be
abandoned, and that the exhaustion
of the grievance arbitration process
is to be required.

In West Harvey Federation of
Teachers v. Board of Education, West
Harvey-Dixmoor Public School District
No. 147, No. 90-CA-0017-C (IELRB
1990), the IELRB held that the duty
to provide information applies to
requests for information after an ar-
bitration award issues. The Board
suggested that the policy favoring
the finality of arbitration awards
may require that post-award re-
quests for information concern only
an employer’s compliance with the
award rather than with the merits
of the underlying grievance. The
Board found, however, that the
District did meet its burden of pro-

viding information by giving the re-
quested information via phone con-
versations and a letter.

Collective Bargaining

In Decatur Federation of Teaching
Assistants (DFTA) v. Board of Educa-
tion, Decatur School District No. 61,
No. 91-CA-0001-S (IELRB 1990), the
Board applied its policy of holding
that the decision to subcontract
work is a mandatory subject of
bargaining where it results in a
““significant impairment . . . of
reasonably anticipated work oppor-
tunities for those in the bargaining
unit’’ to the assignment of work to
a different unit of employees work-
ing for the same employer. The
case involved a conflict between the
DFTA, a union of teaching
assistants, and the Decatur Educa-
tion Association (DEA), a union of
teachers, over the decision by the
Decatur Board of Education to hire
all teaching assistants for the 1990
summer session from the DEA
teacher unit, despite an alleged
past practice of hiring employees
from both units for these positions.
The DFTA’s charge raised a ques-
tion of fact as to whether there was
such a past practice and whether
DFTA employees had a reasonable
expectation of at least some portion
of the summer positions available.
If DFTA employees had such a
reasonable expectation, the
employer would have unilaterally
changed a term and condition of
employment. Therefore, the IELRB
reversed the Executive Director’s
dismissal of the charge.

IPLRA
Developments

Collective Bargaining

In Teamsters Local 714 v. County of
Cook and Sheriff of Cook County, 6
PERI § 3019 (ILLRB 1990), the Local
Board held that Loudermill hearing
procedures are a mandatory subject
of bargaining, because they ‘‘im-
pact upon employee discipline.”’

Relying on City of Decatur v. ISLRB,
122 TlI. 2d 353, 522 N.E.2d 1219
(1988), the Board held that the ex-
istence of a constitutional require-
ment for the hearings ““does not
necessarily exempt that subject
from the duty to bargain.”’

Coverage

In AFSCME, Council 31 v. Chief
Judge of the Circuit Court of Cook
County, No. S-RC-90-73, (ISLRB
1990), the State Board held that at-
torneys in the Office the Public
Guardian of Cook County are not
managerial employees under the
Act. The employer relied on the re-
cent decision by the Illinois Ap-
pellate Court that attorneys in the
City of Chicago Law Department
are managerial for purposes of the
Act. City of Chicago Law Department,
4 PERI 9 3028 (ISLRB 1990) (Chair-
man Brogan, dissenting), affirmed,
Salaried Employees of North America
v. Illinois Local Labor Relations Board,
202 1. App. 3d 1013 (1990). The
Board, however, distinguished
Chicago Law Department from the
present case on several points.

First, the attorneys in Chicago Law
Department represented the City
itself by providing legal advice and
litigation services. This relationship
prohibited them ‘‘from being placed
in a position requiring them to
divide their loyalty to the City.”” In
contrast, the attorneys in the Public
Guardian’s Office or Guardians Ad
Litem I & II (GALs) represent the
individual wards of the Court, not
the employer.

Second, the GALs in the Public
Guardian’s Office play no role in
establishing daily operating policies
for their employer. In Chicago Law
Department, the attorneys in ques-
tion routinely drafted operating
policies, operating rules and regula-
tions, and city ordinances for the
City.

Finally, the organization of the
Office of the Public Guardian dif-
fered from that of Chicago Law
Department. In Chicago, attorneys




worked in both the personnel and
labor relations areas, thus ‘‘making
a division between management
and labor unpracticable.”” In con-
trast, the Board found that the
GALs worked in neither labor rela-
tions nor personnel and held that
that office ““could withstand a divi-
sion between management and
labor without sacrificing or
threatening the collegial work en-
vironment or the efficiency of
operations.”’

The Board also held that the GAL
Il positions were not supervisory.
Although GAL IIs instruct less-
experienced GAL Is, issue
reprimands and recommend promo-
tions, their primary responsibility is
""to serve as advocates on behalf of
juveniles in Cook County.”” The
Board also found the GAL IIs non-
supervisory because they were not
exclusively responsible for the GAL
Is, who are also under the supervi-
sion of the Public Guardian and his
Deputies. Relying on City of Freeport
v. ISLRB, 135 1l1.2d 499, 554 N.E.2d
155 (Ill. 1990), the Board found no
“impermissible conflict.”’

The Board, overruling the Hear-
ing Officer, held that the GALs
could be included in a unit with
non-attorneys. The ““functionally-
related”” groups share many com-
mon benefits, fall under the county
classification system, and generally
share a strong ‘’community of in-
terest.”’

Discrimination

The Illinois Appellate Court issued
its second opinion in County of
Menard v. ISLRB, No. 4.90.0024 (Ill.
App. 1990). The union in County of
Menard alleged §§ 10(a)(1) and (2)
violations in connection with the
discharge of a union member. The
Appellate Court in its 1988 opinion,
County of Menard v. ISLRB, 177 1ll.
App. 3d 139, 531 N.E.2d 1080,
remanded the case to the State
Board with instructions to apply
the NLRB’s Wright Line test, rather
than the test set forth in State of
Illinois, 1 PERI § 2020 (ISLRB 1985).

The 1990 Appellate Court opinion
held that the ““plain meaning’’ of
the Court’s previous opinion did
not require the admission of addi-
tional evidence and upheld the
State Board’s exclusion of evidence
offered at a supplemental hearing
held on remand. ““The Wright Line
test,”” the Court ruled, ““is such
that there was no need for addi-
tional evidence.”’

On the merits, the Appellate
Court upheld the Board’s decision
that the employer failed to meet its
Wright Line burden of proving that
the employee would have been
discharged regardless of protected
activity, and thus violated §§
10(a)(1) and (2) in this ““dual
motive”’ discharge case.

Duty to Furnish Information

In General Service Employees Union,
Local 73, v. County of Cook, No.
L-CA-89-043 (ILLRB 1990), the Local
Board affirmed the Hearing Officer’s
decision that the employer violated
§§ 10(a)(1) and (4) of the Act when
it failed to furnish the union with
information regarding the employer’s
policy on dual employment among
County employees. The union
sought the information after four
members were discharged from
Cook County Hospital for allegedly
violating the dual employment
policy, which limits the hours in
which County employees may
engage in outside work. The union
requested information on dual
employment for all hospital
employees and a random 20 per-
cent of other County workers. The
employer refused, asserting that the
information was irrelevant and to
provide it would violate the Person-
nel Records Act.

The Local Board affirmed the
hearing officer’s determination that
the information was relevant to the
union’s processing of the four
grievances. Citing Chicago Transit
Authority, 4 PERI § 3013 (ILLRB
1988), the Board noted that in
refusal to furnish information cases,

a “’liberal discovery-type standard’’
is used. Information pertaining to
other County employees was
material to determine whether the
dual employment policy had been
applied “’fairly and consistently’’ to
the four union members.

The employer argued that the
union must produce evidence to
show that the policy was being im-
plemented unfairly before the infor-
mation should be released, citing
Water Pipe Extension v. City of
Chicago, 195 Ill. App. 3d 50, 551
N.E.2d 1324 (1990). The Local
Board upheld the hearing officer’s
decision that the union met the
Water Pipe standard by showing a
“reasonable basis’’ for further in-
vestigation. The union had pre-
viously questioned stewards about
other instances of discipline stem-
ming from the dual employment
policy.

The County argued that to pro-
duce the information sought by the
union would violate the Personnel
Records Act, Ill. Rev. Stat. ch. 48,
para. 2001 et seq. (1989). The Board,
however, affirmed the hearing of-
ficer’s determination that the Per-
sonnel Records Act gives
employees the right to inspect the
contents of their personnel files.
The Board held that special exclu-
sions in this Act from notice re-
quirements for labor unions and ar-
bitration proceedings ‘‘facilitate, not
hinder the inspection of personnel
records in the labor context.”
Employers may not use this Act as
a "‘defensive weapon’’ to deny in-
formation to a union.

The Board also held that the
employer failed to prove that County
employees had a reasonable expec-
tation of the dual employment in-
formation remaining confidential.
The Board held that the informa-
tion was not ““confidential’’ as
defined in Detroit Edison Co. v.
NLRB, 440 U.S. 301 (1979) and
Johns-Manuville Sales Corp., 252 NLRB
368 (1980).

Finally, the employer argued that




the cost of supplying the informa-
tion to the union would be an un-
due financial burden. The Board
held that ‘““time and money con-
siderations are not a basis for refus-
ing to supply requested informa-
tion,”” but could be considered at
the compliance stage.

Interest Arbitration

In Arlington Heights Firefighters
Association, IAFF Local 3105 v.
Village of Arlington Heights, No.
S-CA-91-7 (ISLRB 1990), the State
Board held that a party cannot
unilaterally present issues to an in-
terest arbitrator that have been
previously settled at the bargaining
table.

During negotiations, the union
and the Village had tentatively
reached agreement on the employee
deductibles and contributions for
health care insurance, but the issue
of an employer contribution cap
went unsettled. When the parties
presented the remaining issues to
an interest arbitrator, the Village in-
cluded a proposal on the employer
cap on contributions. The Village
also proposed that in the event the
arbitrator ruled in favor of the con-
tribution cap, the union could opt
for a package that called for an in-
crease in the employer’s cap in ex-
change for modifications of the ten-
tative agreement on employee con-
tributions. The union charged that
this proposal breached the duty to
bargain in good faith under the
Act.

The Executive Director dismissed
the complaint. He held that in
cases involving protective services
units, the main issue is whether the
parties are willing to participate in
the interest arbitration process. In
addition, he ruled that the
employer contribution proposal
submitted to the arbitrator did not
negate the tentative agreement; the
alternative proposal would only
come into play if the union chose
the option.

The State Board affirmed the Ex-
ecutive Director’s dismissal, but

declined to adopt his findings in
whole. The Board held that an
employer may not ‘‘consistent with
its duty to bargain, unilaterally
place before the arbitrator issues
previously settled at the bargaining
table.”” Adopting the position of
the New York Public Employment
Relations Board in Peekskill School
District, 16 PERB § 3075 (NY PERB
1983), the Board that ruled an
employer may not make such pro-
posals unless the parties engage in
“’package’’ bargaining. However,
since this case was one of first im-
pression, and there was no
evidence of bad faith on the part of
the employer, the Board upheld the
dismissal of charges. ]

Further
References

Prepared by Margaret A.
Chaplan, Librarian,
Institute of Labor and
Industrial Relations Library,
University of Illinois at
Urbana-Champaign

ALCOHOL AND DRUG ABUSE
PROVISIONS IN MAJOR COL-
LECTIVE BARGAINING AGREE-
MENTS IN SELECTED INDUS-
TRIES. Washington: U.S. Bureau
of Labor Statistics, October 1990.
Bulletin no. 2369. 32 pp.

This bulletin reports the results of

an analysis of collective agreements

covering 1000 workers or more in
petroleum refining, primary metals
manufacturing, transportation
equipment manufacturing, trucking,
and interurban and local transit

(mass transit). Patterns of provi-

sions regarding identification of

substance abuse, testing, discipline,
rehabilitation programs, and

reinstatement are presented, along
with illustrative clauses in full text.
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Bemmels, Brian. GENDER EFFECTS
IN GRIEVANCE ARBITRATION.
Industrial Relations, vol. 29, no.
3, Fall 1990, pp. 513—525.

Are arbitrators more lenient with

female grievants than male

grievants? This author’s examina-
tion of 557 suspension arbitration
cases decided between 1976 and

1986 found that, other things being

equal, arbitrators were 74% more

likely to sustain grievances from
females than from males.

Bodah, Matthew M. TWENTY-FIVE
YEARS OF COLLECTIVE
BARGAINING UNDER THE UR-
BAN MASS TRANSIT ACT OF
1964. Labor Studies Journal, vol.
15, no. 3, Fall 1990, pp. 32-50.

By including a provision protecting

the bargaining rights of mass tran-

sit employees, the Act is significant
as the farthest the federal govern-

ment has reached in developing a

national policy on bargaining by

nonfederal public employees. This
article recounts the bargaining
history and litigation under the

Act, with particular emphasis on

management’s reactions and on the

unions’ political and bargaining
strategies.

Hill, Marvin F., Jr. and Anthony
V. Sinicropi. REMEDIES IN AR-
BITRATION. 2d ed. Washington:
Bureau of National Affairs, 1991.
575 pp.

A new edition of a widely-used

text, this volume expands and up-

dates their previous work by referr-
ing extensively to unpublished ar-
bitrators’ decisions. Chapters are
organized under the headings:
sources of remedial authority,
remedies in discharge and
disciplinary cases, and remedies in
nondisciplinary cases. A final
chapter analyzes remedial patterns.




Levine, Marvin J. PRIVATIZATION
OF GOVERNMENT: THE
DELIVERY OF PUBLIC GOODS
AND SERVICES BY PRIVATE
MEANS. Alexandria VA: Interna-
tional Personnel Management
Association, 1990. (Public
Employee Relations Library no.
72) 87 pp.

The author reviews the entire

privatization issue, including the

types of privatization and the ac-
tivities contracted out, the advan-
tages and disadvantages, the effect
on employment and wages, union
responses, legal issues, and case
studies on the federal and the state
and local levels. A final chapter
assesses the future of privatization.

Normand, Jacques, Stephen D.
Salyards and John J. Mahoney.
AN EVALUATION OF PREEM-
PLOYMENT DRUG TESTING.
Journal of Applied Psychology,
vol. 75, no. 6, December 1990,
pp- 629—639.

This study examines the relation-

ship between the results of

preemployment drug tests and
subsequent job performance to see
if those applicants testing positive
for illicit drugs were more likely to
have higher rates of absenteeism,
turnover, work injuries, and ac-
cidents. The population studied
was applicants for permanent jobs
with the U.S. Postal Service. Ap-
plicants with positive drug tests
were found to have higher rates of
absenteeism and turnover, but no
significant relationship was
established with work injuries and
accident rates.

Pindur, Wolfgang and Loretta
Cornelius. A MANAGER’S
GUIDE TO INFORMAL COM-
PLAINT HANDLING. Alexandria
VA: International Personnel
Management Association, 1990.
(Public Employee Relations
Library no. 73) 120 pp.

This is intended as a practical

manual for managers on resolving
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complaints before they become for-
mal grievances. Chapters cover
causes of complaints, steps to effec-
tive complaint handling, and
recommended complaint handling
procedures.

PUBLIC SECTOR COLLECTIVE
BARGAINING AGREEMENTS IN
MAJOR METROPOLITAN
AREAS AS OF JANUARY 1,
1990. Cleveland OH: Cleveland
State University, Industrial Rela-
tions Center, July 1990. (Report
9002-1). 147 pp.

Data are reported by occupation

and region on the frequency with

which various collective agreement
provisions are included in public
employee contracts nationally. Both
wage and non-wage provisions are
presented as well as dispute resolu-
tion language.

Purcell, Edward R. BINDING AR-
BITRATION AND PEER REVIEW
IN HIGHER EDUCATION. Ar-
bitration Journal, vol. 45, no. 4,
December 1990, pp. 10-15.

The academic tradition of peer

review and faculty participation in

decision making has been used as
an argument against the ap-
propriateness of collective bargain-
ing for faculty. In this article, the
author reviews the experience at
the California State University cam-
puses with binding arbitration, sug-
gesting that arbitration can be ac-
ceptable to both parties and sup-
portive of traditional academic prac-
tices.

(Books and articles annotated in
Further References are available on
interlibrary loan through ILLINET
by contacting your local public
library or system headquarters.)
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Letter to the
Editors

The Report welcomes letters with
comments about the articles or
comments on other matters of in-
terest to the public sector labor rela-
tions community. We reserve the
right to edit to meet space
limitations.

Congratulations on your fine ef- mont’s article proved to be the
forts in resuming the Illinois Public  stimulus for discussions by our
Employee Relations Report. I per- staff and the Board itself as to pro-
sonally have found this to be a cedural devices that the Agency
very useful tool and I am sure that  could utilize to expedite the pro-
most practitioners and students in cessing of unfair labor practice

the labor relations field agree. cases involving grievance arbitration
The purpose for my letter is to in public schools. Moreover, many
inform you that an article appear- of the points raised by Lamont in

ing in a recent volume of The Report his article also provoked continuing
by Lamont Stallworth regarding the discussion by the Board with
interrelationship of labor arbitration respect to cases pending decision
in public education and the Illinois by the Board.

Educational Labor Relations Act
was an example of the value of
your publication. In that case, La-

Robert Perkovich
Executive Director, IELRB
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