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When Can a Public Employee Take Employment
Disputes to Court, and Out of the Collective Bargaining
Arena? With Stabulak and Maboney, The Illinois Courts
Inch Closer to Adopting the Federal Model

by James Q. Brennwald

I. Introduction

Since the enactment of the Illinois
Public Labor Relations Act (“IPLRA”)
effective July 1, 1984,' the decisions of
the Illinois courts have created a sub-
stantial measure of confusion regarding
the circumstances under which public
employees covered by a collective bar-
gaining agreement may pursue individ-
ual causes of action against their
employers. The current case law leaves
employees, employers and unions with
scant or conflicting guidance regarding
such fundamental issues as: (1) whether
the aggrieved employee must first
exhaust the contractual grievance and
arbitration procedures, and prove a
breach by the union of its duty of fair
representation (“DFR”); (2) if the
employee is indeed required to first
prove a breach of the DFR, whether
the Illinois courts have jurisdiction to
adjudicate the DFR claim before
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addressing the claim against the
employer; and (3) the appropriate stan-
dard for proving a breach of the DFR.

Although abundant guidance on
these issues is available by reference to
the extensive federal case law devel-
oped in the private sector, the Illinois
courts have been strangely reluctant to
follow the federal model. This reluc-
tance is particularly confounding con-
sidering that the IPLRA was patterned
after the National Labor Relations Act
(“NLRA”)? and Labor Management
Relations Act (“LMRA?”),’ and that the
Illinois legislature intended for the
IPLRA to be interpreted in accordance
with applicable principles of federal
labor law.*

With its recent decisions in Stabulak
v. City of Chicago® and Mahoney v.
City of Chicago,® the Illinois Appellate
Court for the First District has taken a
significant step toward adopting the
federal framework for individual
employment actions by represented
employees, relying on the underlying
policies favoring arbitration of labor
disputes which have guided federal
labor law since the Steelworkers
Trilogy.” At the same time, the
Stahulak and Mahoney decisions raise
a number of other issues which remain
problematic for public sector employ-

ers, employees and unions, and which
may ultimately require resolution by
the Illinois Supreme Court.

Using the Stabulak and Mahoney
decisions as a departure point, this arti-
cle examines the current Illinois case
law regarding employment claims by
individual public employees outside of
the collective bargaining arena. It
focuses on those areas of the law which
are unsettled or otherwise problematic,
and suggests that, for the most part, the
appropriate resolution of these issues is
to be found in the federal law upon
which the IPLRA was based.

I1. The Stabulak and Maboney

Decisions

The First District’s opinion in
Stahulak v. City of Chicago, issued on
August 25, 1997, reversed an order of
the Circuit Court of Cook County
granting Stahulak’s petition to vacate
an arbitration award between the City
of Chicago and the Chicago
Firefighters Union, Local No. 2
(“CFFU”). Stahulak was a probation-
ary firefighter who was discharged by
the City. The City’s collective bargain-
ing agreement (“CBA”) with the
CFFU expressly precluded the Union
from grieving any discharge of a pro-
bationary employee.
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The Union filed grievances on
behalf of Stahulak and three other dis-
charged probationary employees
which were eventually arbitrated. At
hearing, the CFFU did not challenge
the substantive grounds for the griev-
ants’ discharge. It argued only that the
City had failed to follow the detailed
notification and rebuttal procedures
provided under the contract for career
service employees.

The arbitrator sustained the griev-
ances and ordered the grievants reinstat-
ed, but only as probationary employees,
and only for such time as it would take
the City to complete the procedural
steps outlined in the contract. The City
reinstated the grievants, placed them on
paid administrative leave, processed
their discharges in accordance with the
procedures specified in the contract, and
discharged them once again.

Following his second discharge,
Stahulak petitioned the circuit court to
vacate the award, arguing that the arbi-
trator had exceeded his authority by
reinstating Stahulak on a provisional,
rather than permanent, basis. The City
defended, arguing, among other
grounds, that Stahulak lacked standing
to vacate an arbitration award to which
only the City and CFFU were parties.
The circuit court summarily rejected
the City’s standing argument, and
vacated the award.

James Q. Brennwald is a Senior Attorney/
Supervisor in the Labor Division of the
City of Chicago Law Department. He
began working for the city as an assis-
tant corporation counsel in 1993. Before
going to work for the City, he was an
assoctate with the law firm of Edes and
Rosen, where he represented union,
management and individual clients in
labor and employment matters. He
received his undergraduate degree from
the University of Michigan, and his ].D
from Loyola University in Chicago.

The views expressed in this article are
the author’s, and do not necessarily rep-
resent the views of the City of Chicago.

On appeal, the First District was
confronted with the Second District’s

decision in Svoboda v. Department of

Mental Health and Developmental
Disabilities, a 1987 ruling which was
squarcely on point.” In Svoboda, the
Second District had ruled that two
employees of the State Department of
Mental Health had standing to ask the
court to vacate an arbitration award
upholding their discharge, even though
the employer and AFSCME were the
only parties to the award, and despite
Section 16 of the IPLRA, which pro-
vides that “suits for violation of agree-
ments . . . between a public employer
and a labor organization representing
public employees may be brought by
the parties to such agreement. ...«
The Svoboda court premised its rul-
ing on Section 6(b) of the IPLRA,
which provides:
Nothing in this Act prevents an
employee from presenting a griev-
ance to the employer and having the
grievance heard and settled without
the intervention of an employee
organization; provided that the
exclusive bargaining representative
is afforded the opportunity to be
present at such conference and that
any scttlement made shall not be
inconsistent with the terms of any
agreement in effect between the
employer and the exclusive bargain-
ing representative.”
The Svoboda court concluded that the
plaintiffs had standing, reasoning:
We are convinced that it was not the
legislature’s intent to allow suits to
vacate an arbitrator’s award to be
brought by unions which have insti-
tuted grievance procedures on
behalf of their members, but not
suits by members who have brought
grievance procedures on behalf of
themselves. Thus, it is our opinion
that the Illinois Public Labor
Relations Act allows an individual
employee to bring a grievance, com-
pel arbitration, receive an award,
and seek to vacate the award in a
circuit court."
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In Stahulak, the First District
declined to follow the Svoboda court’s
lead. Instead, the First District looked
to the federal case law arising undér the
NLRA and LMRA, as well as two
prior decisions of the First District,
Parks v. City of Evanston' and
Cosentino v. Price.” Both Parks and
Cosentino arose prior to the effective
date of the IPLRA, and were decided
under applicable principles of federal
labor law.

The Stahulak court concluded
that, as is the case under federal law, a
public employee in Illinois has no
standing to “collaterally attack their
union’s resolution of a grievance”
unless he establishes that his union
breached its duty of fair representa-
tion in processing the grievance."
Because Stahulak had failed to allege
a DFR breach, the court ruled that he
lacked standing to request that the
court vacate the arbitration award."

The Stabulak court dismissed the
Second District’s reading of Section
6(b) of the IPLRA, noting that the lan-
guage of Section 9(a) of the LMRA™ is
virtually identical, and has never been
interpreted to confer standing on indi-
vidual employees covered by collective
bargaining agreements in the private
sector. To the contrary, the court deter-
mined that the language of Section 6(b)

demonstrates that the ability of an

individual union member to act out-
side the union in such matters is not
absolute. For example, any settle-
ment made without the union must
be consistent with the relevant

CBA. Perhaps most important for

the purposes of this case, nothing in

Section 6(b) grants individual union

members the right to take further

action in the event that the grievance
is not settled without the interven-
tion of the union.”

In reaching its decision, the
Stabhulak court invoked the broader
underlying policies favoring judicial
deference to collectively bargained
grievance procedures, citing the U.S.
Supreme Court’s decision in Vaca v.
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Sipes,"™ and echoing the defining federal
labor policies articulated by the Court
in the Steelworkers Trilogy:"

It is legislation such as the IPLRA
that has made inroads into the
employment-at-will doctrine, with
employees gaining bargaining
strength and job security through
union representation and the collec-
tive bargaining process. Allowing
individual unionized employees to
collaterally attack their union’s res-
olution of a grievance (including
acquiescence in an arbitration
award) without showing that the
union thereby breached its duty of
fair representation would substan-
tially undermine the settlement
machinery provided by a CBA,
destroy the public employer’s confi-
dence in the union’s authority and
ultimately return employees to the
vagaries of independent, unsystem-
atic negotiation.”

The First District’s decision in
Mahoney v. City of Chicago was issued
on October 30, 1997.*' The plaintiffs in
Mahoney were twenty-seven non-
minority firefighters who were passed
over for promotion in favor of minori-
ty firefighters, pursuant to the terms of
a 1980 consent decree and the affirma-
tive action provisions of the CBA.
Unlike Stahulak, the Mahoney plain-
tiffs’ complaint did not, at least on its
face, “collaterally attack the outcome”
of a grievance procedure, or otherwise
directly implicate the terms of the col-
lective bargaining agreement. Rather,
the plaintiffs alleged that, by denying
them the promotions at issue, the City
violated their constitutional rights to
equal protection and due process, and
breached an implied contract based on
the City’s personnel rules.

Mahoney was the only plaintiff who
had filed an individual grievance alleg-
ing that the City violated the CBA.
However, the CFFU had also filed a
class grievance challenging the promo-
tion on behalf of all adversely affected
firefighters. The grievances were never
processed to arbitration.

The circuit court
dismissed the claims of
twenty-six plaintiffs
for failure to exhaust
their remedies under

the CBA.

The circuit court dismissed the
claims of twenty-six plaintiffs for fail-
ure to exhaust their remedies under the
CBA. However, the circuit court
found that, by filing an individual
grievance, Mahoney had properly
exhausted his contractual remedies,
notwithstanding the Union’s failure to
take his grievance to arbitration. The
court then dismissed Mahoney’s claim
under the doctrine of collateral estop-
pel, finding that a prior arbitration
award on the subject of affirmative
action promotions precluded Mahoney
from re-litigating the issue in court.

The First District affirmed the dis-
missal of all of the plaintiffs’ claims,
but on different grounds. The court
focused its inquiry on the “control-
ling” question of whether the plaintiffs
had standing to sue, “even though they
do not challenge their union’s failure to
pursue final and binding arbitration of
the promotion dispute.” Citing Vaca,
Section 6(d) of the IPLRA,* and its
own decision in Stahulak, the court in
Mahoney concluded that, because none
of the plaintiffs alleged a DFR breach
in the CFFU’s handling of the promo-
tion grievances, they lacked standing to
challenge the promotions in court. The
Mahoney court reasoned that, to allow
an employee to sue without first prov-
ing a breach of the DFR

would give the employee the ability

to compel arbitration regardless of

the merit of the claim. This would
cause the settlement machinery pro-
vided by the collective bargaining
agreement to be substantially under-
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mined, destroy the employer’s con-

fidence in the union’s authority, and

return the individual grievant to the
vagaries of independent and unsys-
tematic negotiation.”

Although the Mahoney plaintiffs
argued that, unlike Stabulak, they were
not challenging the Union’s resolution
of a grievance, the court concluded that
they nevertheless “end up in the same
place.”” Finding that the collective bar-
gaining agreement “rests at the heart of
this controversy,” in that the contract
“defines the rights” of the plaintiffs
with respect to their promotion claims,
the court reasoned that the plaintiffs’
“failure to allege the Union breached
its duty of fair representation is no
minor defect or trifling oversight that
can casily be corrected. It is a matter of
substance, grounded deeply in princi-

P26

ples of collective bargaining.

II1. The State of the Law in
Ilinois After Stabulak and
Maboney: Are Public
Employees Effectively Barred

From Pursuing Individual
Suits For Breach of a CBA?

The Ilinois Supreme Court recently
granted Stahulak’s petition for leave to
appeal. Whichever way the court rules
on the standing issue, the First
District’s decisions in Stabulak and
Mahoney will, at some point, require
clarification on the question of the
appropriate forum for bringing a DFR
claim, and the appropriate standard in
Ilinois for finding a breach of the DFR.

The Appropriate Forum

The court in Stabulak noted in passing
that “under Illinois law, a union’s
breach of duty of fair representation is
an unfair labor practice under the
IPLRA, which initially falls under the
exclusive jurisdiction of the Illinois
State Labor Relations Board, not the
circuit court.”” The only citation for
this proposition is the First District’s
1990 decision in Foley v. AFSCME
Council 31, Local No. 2258., a case
which represents a significant and
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potentially troublesome departure
from well established principles of fed-
eral labor law.

The two plaintiffs in Foley had filed
grievances through AFSCME, alleging
that their employer, the Illinois
Department of Corrections, had violat-
ed the collective bargaining agreement
by denying them promotions.
AFSCME processed the grievances
through the grievance procedure, but
declined to take them to arbitration.
The plaintiffs sued in circuit court,
alleging that the Union had breached
its DRF in declining to arbitrate their
grievances, and that the State had
breached the CBA by denying the
requested promotions.

The First District affirmed the cir-
cuit court’s dismissal of the plaintiffs’
complaint, holding that the ISLRB had
exclusive jurisdiction over the DFR
claim. The court based its holding
upon the language of Section 5 of the
IPLRA,* and the following policy con-
siderations:

Inconsistent judgments and forum

shopping will be inevitable if we

pronounce a rule whereby breach of
the duty of fair representation
claims can be maintained in the cir-
cuit courts, as well as before the

Board. Furthermore, our already

overburdened court system would

face increased amounts of unneces-

sary litigation.™
In support of these considerations, the
Foley court cited Board of Education of
Community School District No. 1 v.
Compton,” in which the Illinois
Supreme Court had ruled that, under
the Illinois Educational Labor
Relations Act (“IELRA”), the Illinois
Educational Labor Relations Board has
exclusive jurisdiction to vacate or
enforce arbitration awards.

Where does all of this leave public
employees who want to sue for breach
of a collective bargaining agreement?
Under the holdings in Stabulak and
Mahoney, such a claim will be dis-
missed in the absence of a showing that
the employee attempted to exhaust the

Does this mean that,
before suing the
employer for breach of
the CBA, the employee
must first obtain a final
finding by the Labor
Board that the Union
breached its DFR?

grievance procedure, and that the
union breached its duty of fair repre-
sentation. However, under the holding
in Foley, cited with approval in
Stahulak, the employee’s DFR claim
will be dismissed for lack of subject
matter jurisdiction. In other words,
when faced with an individual suit for
breach of a CBA, a public employer in
the First District can trump the
employee’s claim by playing the
Stabulak card, in the event that the
employee fails to allege breach of the
DFR. If, on the other hand, the
employee properly pleads breach of
the union’s DFR, the employer can
prevail by playing the Foley card, argu-
ing that the court lacks jurisdiction to
hear the predicate DFR claim.

Does this mean that, before suing
the employer for breach of the CBA,
the employee must first obtain a final
finding by the Labor Board that the
Union breached its DFR? If so, will
the statute of limitations for the con-
tract action be tolled, pending final res-
olution of the DFR charge by the
Board? Or should the employee file his
DFR charge with the Board at the same
time he files suit, and ask the circuit
court to hold the lawsuit in abeyance,
pending final resolution by the Board?

In Stahulak and Mahoney, the First
District relied on well established prin-
ciples of federal labor law in determin-
ing that Svoboda had been wrongly
decided, and that a plaintiff must prove

4
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a breach of the duty of fair representa-
tion as a condition predicate to suing
for breach of the collective bargaining
agreement. In contrast, the Foley deci-
sion represents a significant departure
from the rule under federal labor law,
first established in Vaca v. Sipes,
whereby the courts retain concurrent
jurisdiction with the National Labor
Relations Board (“NLRB”) to hear
DFR claims.” Having jurisdiction over
DFR claims in the private sector, the
courts are able to adjudicate “hybrid”
DER/breach of contract claims with-
out resorting to the pointless shuffling
between Board and court apparently
contemplated by Foley. For a number
of reasons, the Foley court’s departure
from the federal model merits re-
examination.

As recognized in several decisions
issued since the IPLRA was enacted, it
was clearly the intention of the State
legislature, in drafting the IPLRA, to
“attempt to follow as closely as possi-
ble language found in the NLRB (sic),
or National Labor Relations Act, and
labor law provisions interpreting that
Act.”” Accordingly, because there is a
presumption that the legislature
adopted the IPLRA “with knowledge
of the construction previously enunci-
ated in the federal courts,” where the
IPLRA and NLRA are “similar in lan-
guage,” the IPLRA “can be interpret-
ed in conformity with Federal deci-
sions.””

As noted above, under federal labor
law, courts have long shared with the
NLRB concurrent jurisdiction over
DFR claims. This principle of concur-
rent jurisdiction was first established
by the U.S. Supreme Court in Vaca,
the seminal labor case which created
the concept of the “hybrid”
DFR/breach of contract cause of
action, and which was cited extensive-
ly by the First District in both
Stahulak and Mahoney.

In Vaca, the Court recognized that,
in deference to concerns over the
potential for conflicting substantive
standards and procedural rules, the
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NLRB is generally accorded exclusive
jurisdiction over claims directly involv-
ing activity which would constitute an
unfair labor practice under the
NLRA.* However, the Court went on
to note several exceptions to this gen-
eral rule, and concluded that DFR
claims should be an additional excep-
tion, whereby the courts may exercise
jurisdiction concurrently with the
NLRB.”

This holding was based on four con-
siderations. First, the Court deter-
mined that the desire for uniformity is
not a concern with DFR claims,
because the DFR doctrine was first
created by the courts, and has only
been adopted and applied by the
NLRB as developed by the courts.
Second, the Court noted that DFR
cases often entail review of substantive
positions and policies taken by a union
in negotiating and administering a col-
lective bargaining agreement, and that
the NLRB possesses no greater exper-
tise in these areas than do the courts,
“which have been engaged in this type
of review since the Steele decision.”
Third, the Court cited its concern that,
because the NLRB had unreviewable
discretion to determine whether to
issue a complaint on a DFR claim, an
individual complainant would be fore-
closed from judicial review of his
claim.

Fourth, and most significantly, the
Court cited the “intensely practical
considerations . . . which emerge from
the intricate relationship between the
duty of fair representation and the
enforcement of collective bargaining
contracts”; specifically, the fact that the
DFR claim “will in many cases be a
critical issue in a suit under LM.R.A. §
301 charging an employer with a
breach of contract.”” With respect to
these practical considerations, the
Court reasoned as follows:

Presumably, in at least some cases,

the union’s breach of duty will have

enhanced or contributed to the
employee’s injury. What possible
sense could there be in a rule which

would permit a court that has liti-
gated the fault of employer and
union to fashion a remedy only with
respect to the employer? Under
such a rule, either the employer
would be compelled by the court to
pay for the union’s wrong — slight
deterrence, indeed, to future union
misconduct — or the injured
employee would be forced to go to
two tribunals to repair a single
injury. Moreover, the Board would
be compelled in many cases either to

remedy injuries arising out of a

breach of contract, a task which

Congress has not assigned to it, or

to leave the individual employee

without remedy for the union’s
wrong.*

Since Vaca, the Illinois courts have
consistently exercised their jurisdiction
over hybrid DFR/breach of contract
claims arising under Section 301 of the
LMRA." There is nothing in the lan-
guage of the IPLRA which evinces any
intent on the part of the Illinois legisla-
ture to divest the Illinois courts of their
historical jurisdiction over DFR
claims. To the contrary, in drafting the
jurisdictional provisions of Section 16
of the IPLRA, the legislature tracked
very closely the corresponding juris-
dictional language of LMRA Section
301.” By doing so, the legislature has
given every indication that it intended
to adopt, 7 toto, the existing federal
with respect to hybrid
DFR/breach of contract claims, includ-
ing the prevailing rule, established in
Vaca, that the courts may exercise

model

jurisdiction over DFR claims.

In both Stabulak and Mahoney, the
First District relied extensively on
Vaca in ruling that the plaintiffs lacked
standing in the absence of a showing
that the Union breached its duty of fair
representation. It is difficult to recon-
cile this recent reliance on Vaca with
the First District’s somewhat tortured
attempt to distinguish Vaca in Foley.

In ruling that the Labor Boards
have exclusive jurisdiction over DFR
claims, the Foley court cited only a
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general concern that allowing the

courts to entertain DFR claims would.
result in inconsistent judgments,
forum shopping, and overburdened
courts.” However, 1n so ruling, the
court ignored the Supreme Court’s

determination in Vaca that uniformity

1s not a concern with DFR claims,

since the DFR doctrine was created

and developed in the courts. The hold-

ing in Foley also turns a blind eye to

the substantial similarity between the

jurisdictional provisions of LMRA

Section 301 and IPLRA Section 16,

and the presumption that the IPLRA

was intended to incorporate federal

labor law except where expressly indi-

cated otherwise.

The Foley court declared that Vaca’s
holding was based “primarily” on the
Supreme Court’s concern with the
NLRB’s unreviewable discretion to
deny issuance of a complaint on a DFR
claim. Because the IPLRA provides for
judicial review of a board decision
denying issuance of a DFR complaint,
the court found Vaca inapplicable.”

However, the unavailability of judi-
cial review was only one of four factors
cited in Vaca for granting the courts
concurrent jurisdiction over DFR
claims, and it was hardly the “primary”
consideration. The Foley court com-
pletely disregarded the other three
overriding considerations: (1) the
potential for lack of uniformity in the
development of the DFR doctrine is
not a concern, since the DFR is a judi-
cially-created doctrine which the
Illinois courts have been applying since
Vaca; (2) the Labor Boards have no
preeminent expertise in reviewing the
union collective bargaining policies
often implicated in DFR cases; and,
most significantly and obviously for
present purposes, (3) as the First
District held in Stabulak and Mahoney,
the DFR claim is part and parcel of any
claim by an employee that the employ-
er breached a collective bargaining
agreement.

In short, it would appear that Foley
represents an unwarranted departure
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from federal law which was never
intended by the Illinois legislature, and
which creates an unworkable conun-
drum for the adjudication of hybrid
DFR/breach of contract claims. With
the First District having now turned to
federal law to resolve the standing
issue, ruling that an employee may
only sue for breach of a collective bar-
gaining agreement if he proves a breach
of the union’s DFR, there is simply no
reason to abandon the federal model
on the question of the courts’ jurisdic-
tion to hear the DFR claim.

The Intentional Misconduct
Standard Under the IPLRA

One area in which the State legislature
clearly did intend to map its own
course is in defining the appropriate
standard for finding a DFR breach. In
1989, the legislature amended Section
10(b)(1) of the IPLRA to provide that

a labor organization or its agents
shall commit an unfair labor practice
under this paragraph in duty of fair
representation cases only by inten-
tional misconduct in representing
employees under this Act.”

Curiously, in both Stabulak and
Maboney, the First District referred to
the appropriate standard for proving a
DFR claim in terms of a showing that
“the union’s conduct in processing the
grievance was arbitrary, discriminatory
or in bad faith.”* This articulation of the
standard was taken directly from Vaca
v. Sipes.” The First District’s failure to
cite the stricter standard expressed in the
IPLRA is likely to generate some confu-
sion in the lower courts.

The 1989 amendment of Section
10(b)(1) followed the ISLRB’s decision
in AFSCME (Mathis),” in which the
Board held that it would find a DFR
violation “when the union, through
inadvertence or gross negligence, virtual-
ly ignored a member’s rights.”* This
standard, although similar to that adopt-
ed by other federal judicial circuits, was
substantially more liberal than the pre-
vailing standard in the Seventh Circuit,
first articulated in Hoffman v. Lonza.®

One area in which the
State legislature clearly
did intend to map its
own course is in defin-
ing the appropriate
standard for finding a
DFR breach.

In Hoffman, the Seventh Circuit held
that, to prove a breach of the DFR in the
private sector, an employee must pro-
duce “substantial evidence of fraud,
deceitful action or dishonest conduct”
by the union.”” Ruling that mere negli-
gence is not enough to constitute the
type of “arbitrary” conduct proscribed
by the Court in Vaca, the Seventh
Circuit concluded that “[t]he legal action
based on the union’s duty to fairly rep-
resent might be more properly labeled as
an action for the union intentionally
causing harm to an employee in a griev-
ance proceeding.””

By adopting the “intentional mis-
conduct” standard in both the IPLRA
and the IELRA, the State legislature
rejected the ISLRB’s holding in Mathis
in favor of the much more stringent
rule applied by the Seventh Circuit in
Hoffman.” The State legislature’s
express adoption of the “intentional
misconduct” standard is significant, as
it shields unions from liability for all
but the most egregious types of behav-
ior in representing, or failing to repre-
sent, public employees.

Under the holdings in Stabulak and
Mahoney, of course, an individual pub-
lic-employee may not bring a breach of
contract claim against his employer
without first proving a breach of the
DFR. By making it all but impossible
for a public employee to make out a
DFR claim against his union, the legis-
lature has provided corresponding pro-
tection to employers who may other-
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wise be forced to defend against fre-
quent individual lawsuits arising under
collective bargaining agreements.
Although somewhat harsh, this result is
fully consistent with the overriding
policies expressed in the IPLRA, and
articulated in Vaca, Stabulak and
Mabhoney, favoring resolution of collec-
tive bargaining issues through grievance
and arbitration, rather than the courts.

IV. When Can a Represented
Public Employee Sue His

Employer Without Having to
Prove a Breach of the DFR?

As the Supreme Court stated in Vaca,
“collective bargaining . . . of necessity
subordinates the interest of an individ-
ual employee to the collective interests

54

of all employees in a bargaining unit.
In both Stabulak and Mahoney, the
First District recognized the Illinois
legislature’s incorporation of this poli-
cy as a linchpin of the IPLRA, and
cited the primacy of collective over
individual rights in ruling that an
employee must prove a breach of the
union’s DFR before recovering against
his employer for a breach of a collec-
tive bargaining agreement.”

However, public employees covered
by collective bargaining agreements
have not ceded to their unions all dis-
cretion over any individual, employ-
ment-related claims. For instance, it is
well-established that, regardless of the
terms of the collective bargaining
agreement, a represented employee
may bring an individual court action
against his employer for claims arising
under Title VII* or the Fair Labor
Standards Act.” In addition, where a
cause of action otherwise exists inde-
pendent of the terms of the collective
bargaining agreement, an employee is
not required to resort to the grievance
and arbitration process before taking
his employer to court. The difficulty
arises in discerning which employment
claims may properly be deemed to
arise independent of the CBA.

In Mahoney, the plaintiffs attempted
to finessc this issue by couching their
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complaint as a constitutional claim,
coupled with a claim that the City had
violated its own personnel rules. The
court, however, was not buying, noting
that the promotion and affirmative
action provisions of the collective bar-
gaining agreement were “at the heart”
of the controversy, and defined the
rights being asserted by the plaintiffs.*
Accordingly, the court held that the
plaintiffs could not proceed on their
claims without first establishing that
the union had breached its DFR in
handling the plaintiffs’ grievances.”

In Daniels v. Board of Education of
the City of Chicago,” the First District
took a much more liberal view. The
plaintiffs alleged that the Board of
Education had violated Section 5 of the
Illinois Wage Payment and Collection
Act® by failing to pay their accrued
vacation earnings upon termination of
their employment. The circuit court
dismissed the complaint on the ground
that the plaintiffs had failed to file a
grievance with respect to their claim.
The First District reversed, finding
that, although the CBA defined how
vacation was accrued, it was “silent”
on the issue of payment upon separa-
tion.”” Distinguishing its 1987 decision
in Ueblein v. Shwachman,” the court
concluded that

requiring plaintiffs to file a griev-
ance and to exhaust their contractual
remedies is fruitless here since this
dispute does not arise entirely out of
the collective bargaining agreement
and it is certainly not clear, as it was
in Uehblein, that this dispute can be
fully resolved through the grievance
and arbitration procedures of such
agreement.”

A workable standard with respect to
these issues may well be found in the
private sector federal preemption cases
The preemption cases typically involve
employment-related tort claims arising
under state common law, brought by
employees covered by a CBA. In those
cases, the primary issue is whether the
employee’s state law claim is preempt-
ed by Section 301 of the LMRA, which

governs suits for breach of a collective
bargaining agreement in the private
sector. If the essence of the state law
claim is really a claim for breach of a
CBA, the claim will be preempted by
Section 301. As discussed above, to
prevail in a Section 301 suit, the plain-
tiff must establish that he attempted to
exhaust his remedies under the CBA,
and that his union breached its duty of
fair representation.

In Lingle v. Norge Division of Magic
Chef, Inc,” the U.S. Supreme Court
ruled that a state law retaliatory dis-
charge claim was not preempted even
though the relevant CBA contained a
“Just cause” provision, and resolution
of both the retaliatory discharge claim
and the grievance “would require
addressing precisely the same set of
facts.” The court held as follows:

as long as the state law claim can be

resolved without interpreting the

agreement itself, the claim is “inde-
pendent’ of the agreement for

Section 301 pre-emption purposes.”

Recognizing that federal preemption
of state law is not an issue with respect
to employment disputes in the public
sector, in Local 1274, Illinois
Federation of Teachers v. Niles
Township High School, District 219,
the First District nevertheless applied
the same analysis. In Niles Township,
the court held that the IFT could sue
District 219 under the Freedom of
Information Act (“the Act”), seeking
information on parents and students in
the school district. The First District
found that the IFT was not required to
exhaust the contractual grievance and
arbitration procedures, even though
the CBA contained an express provi-
sion pertaining to the IFT’s right to
information for use in collective bar-
gaining. Borrowing directly from the
U.S. Supreme Court’s rulings in Lingle
and Allis-Chalmers Corp. v. Lueck,”
and the Illinois Supreme Court’s appli-
cations of those rulings in Ryherd v.
General Cable Co.” and Krasinski v.
United Parcel Service, Inc.,”' the court
in Niles Township held as follows:
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As is clear from the complaint, this
case will turn upon whether or not
the desired information is subject to
disclosure under the provisions of the
Act, and the Act alone. There is no
reference to the collective bargaining
agreement, and resolution of the
claim will not require analysis of the
agreement’s terms. Further, the plain-
tiff’s claimed right to information
derives not from the agreement but
from a statute reflecting a policy that
all persons are entitled to reasonable
access to government information,
with no restriction based upon
intended use of that information.”
The court discounted the significance
of the fact that the CBA also provided
a general right to information related
to collective bargaining, noting that
“nothing in the agreement suggests
that the parties intended a waiver of the
right to seek information independent-
ly under the Act, even if such a provi-
sion were enforceable.””

V. Conclusion

With its decisions in Stabulak and
Mahoney, the First District has adopted
a strong policy in favor of judicial defer-
ence to collectively bargained dispute
resolution procedures, one of the core
principles of the federal labor law on
which the IPLRA was based. By declin-
ing to follow the Second District’s hold-
ing in Svoboda, and instead ruling that
an employee must first prove a breach
of his union’s DFR before recovering
against his employer in court, the First
District has taken a significant step
toward protecting the integrity of the
grievance and arbitration process, and
insulating the process from unwelcome
scrutiny by the judiciary.

Coupled with the IPLRA’s express
incorporation of the “intentional mis-
conduct” standard for proving a breach
of a union’s DFR, the First District’s
ruling on the standing issue provides
employers and unions with virtually
absolute protection from individual
lawsuits arising out of collective bar-
gaining agreements, a result which is
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consistent with long-standing princi-
ples of federal labor law, and which
appears to be precisely what the
drafters of the IPLRA intended. It
remains to be seen whether the Illinois
Supreme Court will endorse the First
District’s approach when it decides
Stahulak.

In the wake of the decisions in
Stabulak and Mahoney, the courts will
be forced to revisit the First District’s
1990 holding in Foley, which deprives
the courts of jurisdiction to adjudicate
the requisite DFR claim. The Foley
case represents an anomalous departure
from the long-standing federal policy
granting the courts jurisdiction over
hybrid DFR/breach of contract claims.
Because there is nothing in the lan-
guage of the IPLRA to suggest that the
legislature intended to deprive the
Ilinois courts of their traditional juris-
diction over such claims, there is no
reason that the Illinois courts should
not be able to continue to adjudicate
DFR claims, particularly given the leg-
islature’s express adoption of the
bright line “intentional misconduct”
standard applied by the Illinois courts
since Hoffman v. Lonza.

Finally, it should be noted that,
under Vaca, Stahulak and Mahoney,
the courts are likely to accord defer-
ence to grievance and arbitration pro-
cedures only to the extent that the col-
lective bargaining agreement stipulates
that the union has the exclusive right to
process grievances to arbitration, and
that the grievance and arbitration pro-
cedures are the sole and exclusive
means for resolving disputes arising
under the contract. In addition, as dis-
cussed in the last section of this article,
the courts will continue to entertain
individual claims by represented
employees which arise independent of
the terms of the collective bargaining
agreement. 4
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RECENT
DEVELOPMENTS

by the Student Editorial Board

Recent Developments is a regular fea-
ture of The Illinois Public Employee
Relations Report. It highlights recent
legal developments of interest to the
public employment relations commu-
nity. This issue focuses on develop-
ments under the two collective bar-
gaining statutes.

IELRA
Developments

Mandatory Subjects of
Bargaining

In Illini Bluffs Support Staff, Local
4554 and Illini Bluffs Community Unit
School District No. 327, No. 96-CA-
0022-5 (IELRB 1997), the IELRB held
that the District violated Section
14(a)(5) when it unilaterally subcon-
tracted transportation services.

The District’s bus drivers transport-
ed students who traveled outside the
District to and from classes. The bus
drivers also drove students with behav-
ior disorders. Historically, the District
had subcontracted transportation ser-
vices to a private company without
including the Union in the decision
making process. However, since the
1991-1992 school year the private com-
pany has only transported the one stu-
dent at issue in the case. The contract
between the District and the private
company did indicate that the District
anticipated the transportation of other
special needs students in the future.
Such special needs included students
who required wheelchairs, car seats,
special restraints and/or monitors. The
contract even specified the cost of a
monitor, if required. The District indi-
cated that the decision to utilize the

9

Winter 1998

private company was historically based
on whether the District had the neces-
sary equipment. The District’s prior
subcontracting had only included stu-
dents with wheelchairs due to the need
for a lift.

In November 1995, the student at
issue enrolled in the District. The
District determined that the student
would need to be transported out of
the District to attend special education
classes for students with behavioral
disorders. In accordance with the col-
lective bargaining agreement, the route
was posted for bidding and given to
the most senior bidder.

Approximately three days after the
student began attending classes the stu-
dent’s records were located. The
records indicated that the student had
“a very volatile temper” which
required close supervision during
transportation. Thus, a monitor was
required on the bus during the stu-
dent’s transportation.

The District considered a live adult
monitor versus a live transmission
video monitor. The District then con-
tacted the union member and notified
her that she would no longer transport
the student. The District indicated that
the decision was made to subcontract
the student’s transportation because it
was less expensive.

The IELRB determined that the deci-
sion to subcontract the work affected
wages, hours and terms and conditions
of employment. The IELRB stated that
the District departed from its previously
established operating practice, because
its prior subcontracting only dealt with
students in wheelchairs. The District’s
decision eliminated a position, and the
route was a reasonably anticipated work
opportunity for the Union. Unionized
bus drivers had driven students with
behavior disorders in the past.

However, the IELRB also conclud-
ed that the decision was a matter of
inherent managerial authority. The
IELRB pointed to the economic basis
for the District’s decision. It noted that
the District had neither an adult avail-
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able to act as a monitor nor the equip-
ment necessary to provide live video
monitoring without incurring
increased costs. Therefore, the IELRB
balanced the benefits of bargaining to
the decision-making process against
the burdens bargaining imposed on the
District’s authority.

The IELRB concluded that with
respect to the District’s immediate
decision to subcontract, the burdens of
bargaining outweighed the benefits.
The IELRB noted that once it was
determined that the student required a
live monitor due to his “volatile tem-
per” the District was required to act
immediately. The IELRB cited other
statutes which required the District to
act to provide educational needs of
children whose adaptive behavior
restricts their effective functioning.
Therefore, the IELRB stated that an
exigency existed which justified the
District’s not providing the Union
notice and opportunity to bargain
before it subcontracted the route.

However, the District also decided
to contract the route over an extended
period of time. The IELRB concluded
that the benefits of bargaining over the
decision to subcontract the route over
the long-term outweighed the burdens
on the District’s authority. The IELRB
noted the economic basis for long-term
subcontracting but stated the Union
could have made concessions. The
Union’s ability to address the District’s
economic concern outweighed the bur-
den on the District’s authority. Thus,
the District’s decision to subcontract
over an extended period of time was a
mandatory subject of bargaining.

Protected Concerted Activity

In Township High School District, No.
211 v. IELRB, No. 1—96—2689 (Ill.
App. 1st Dist. 1997), the First District
Appellate Court reversed the IELRB
and held that an employee’s discussion
with co-workers about the size of their
pay raise in comparison to the superin-
tendent’s raise was not protected con-
certed activity.

The court, relying on its definition of
concerted activity in Board of Education
of Schaumburg Community Consolidated
School District No. 54 v. IELRB, 247 1ll.
App. 3d 439, 453, 616 N.E.2d 1281 (Ist
Dist. 1993), determined that “an activity
is concerted only if it contemplates some
group action to address terms and con-
ditions of employment and only if it is
done with or on the authority of other
employees.” It reasoned that the discus-
sion over the pay raise did not contem-
plate any type of group action.
Therefore, it held that the IELRB did

not have jurisdiction over the case.

IPLRA

Developments

Strike Injunctions

In City of Naperville and International
Brotherhood of Electrical Workers, Local
9, Case No. S-SI-98-001 (ISLRB 1997),
the State Board held that a clear and pre-
sent danger to the health and safety of
the public would exist if the Union did
not make available 4 dispatchers and 5
linemen for each 24-hour period during
a strike by employees of the municipal-
ly-owned electric utility.

The Board held that the Union must
make available all four of the dispatchers
in the bargaining unit to obviate any pos-
sible danger to the health and safety of
the public. The municipality needed one
dispatcher per shift to perform the regu-
lar dispatch duties and a fourth to act in
relief of the other three. The Board also
held that, although all linemen did not
have to work during the strike, five line-
men per each 24-hour period had to be
on call to perform emergency work.
Their duties during the strike would
only include the restoration of electrical
power and emergency locate work which
could not be postponed until the cessa-
tion of the strike. The five linemen were
to be drawn from the bargaining unit on
a rotational basis. Moreover, during a
major emergency, the Union must make
available as many employees as neces-
sary to restore service. *
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FURTHER
REFERENCES

(compiled by Margaret A.
Chaplan, Librarian, Institute
of Labor and Industrial
Relations Library, University
of Illinois at Urbana-
Champaign)

Barnett, Larry D. ARE TEACHING
EVALUATION QUESTION-
NAIRES VALID? ASSESSING
THE EVIDENCE. Journal of
Collective Negotiations in the
Public Sector, vol. 25, no. 4, 1996, 15
pp-

Student evaluations of faculty teaching
are often used by higher education
institutions for decision making on fac-
ulty salary increases and promotions.
Are these questionnaires valid? This
author reviews studies of the validity
of these questionnaires and discusses
the methodological flaws and limita-
tions associated with them. He sug-
gests that, because of their questionable
accuracy, student evaluation question-
naires should not be used in evaluating
faculty performance.

Byrne, Dennis, Hashem Dezhbakhsh,
and Randall King. UNIONS AND
POLICE PRODUCTIVITY: AN
ECONOMETRIC INVESTIGA-
TION. Industrial Relations, vol. 35,
no. 4, October 1996, 19 pp.

Using data from published and unpub-

lished government sources, as well as

from their own survey of the 137

largest metropolitan areas, the authors

develop an empirical model of police
department productivity. Comparing
unionized and nonunionized police
departments on the basis of the num-
ber of arrests related to serious crimes
and to minor crimes as defined in FBI
statistics, they find that unions appear
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to have an insignificant productivity
effect for serious crimes and a signifi-
cant negative productivity effect of
about 26% for minor crimes. The
results also suggest that, in cities with
higher crime rates, there may be a
greater loss of productivity in union-
ized police departments than in cities
with lower crime rates.

Jurkiewicz, Carole L., and Tom K.
Massey. WHAT MUNICIPAL
EMPLOYEES WANT FROM
THEIR JOBS VERSUS WHAT
THEY ARE GETTING; A LON-
GITUDINAL COMPARISON.
Public Productivity & Management
Review, vol. 20, no. 2, December
1996, 10 pp.

The authors repeated a study that had

originally been conducted in 1976 of

public employees in five Midwestern
suburban municipalities regarding their
attitudes toward their jobs. The new
survey revealed that, although what
public employees were getting had
changed little, what they wanted from
their jobs had changed markedly.

Factors such as a stable and secure

future, a chance to use special abilities,

a high salary, and participation in deci-

sion making had increased in impor-

tance over the twenty years since the
original survey. The implications of
these findings for public sector man-
agers are discussed.

Olson, Craig A., and Barbara L. Rau.
LEARNING FROM INTEREST
ARBITRATION: THE NEXT
ROUND. Industrial and Labor
Relations Review, vol. 50, no. 2,
January 1997, 15 pp.

What do the parties learn from the

final offer selection of an arbitrator,

and what effect does this have on later

bargaining behavior? The authors com-
pare data from Wisconsin teacher wage
settlements resulting from final offer
arbitration procedures to settlements
arrived at without arbitration, but
where there had been an award in the
previous negotiations. The results of
their empirical analysis suggest that the
expectations of the parties are shaped
by their previous experience with the
final offer process. The variance in
wage settlements in subsequent negoti-
ations declined and the wage structures
were more likely to reflect the factors
considered important in the arbitra-
tor’s decision making.
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(Books and articles annotated in
Further References are available on
interlibrary loan through ILLINET by
contacting your local public library or
system headquarters)
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