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I1linois Public Employee Relations

REPORT

Spring 2010 ¢ Volume 27, Number 2

Labor Relations in Hard Times

By Michael J. Duggan, Julie E. Lewis & Mallory Milluzzi

I. Introduction

The worst economic downturn since
the 1930s is forcing states and local
governmental entities to make hard
financial decisions and come up with
creative solutions as to how to shrink
record high budget gaps. Governmen-
tal entities are making dramatic
changes and tough choices when faced
with a multitude of competing
interests and a recession that is
cutting deeply. Hiring freezes, layoffs,
and/or furloughs have become com-
mon in every state and at every level of
government, but these are short-term
fixes that often hurt the quality of
service and staff morale.

However, government officials often
lack the time for long-term planning
because they are focusing on simply
getting by month-to-month and may
have balanced-budget mandates to
meet. Add in collective bargaining
agreements and tense labor relations,
and you have the perfect storm. This
article points to a selection of recent
examples of dramatic cost control
measures initiated by public employ-
ees in response to a reeling economy,
reviews some of the responses of public
sector unions to those initiatives, and
discusses some commonly used cost
reduction strategies from the public
sector, as well as their pitfalls.

INSIDE

Recent Developments

II. Wholesale Attempts at
Cost Reduction: A National
Snapshot

Plainfield Community Unit School
District 202, a district that includes
30 schools and 30,000 students,
considered upwards of 200 cuts, to help
offset a $16 million budget deficit. The
Board received vocal opposition from
parents and students and blamed the
budget crisis on a drop in property tax
revenues, the economy, and inad-
equate state funding.! Ultimately, the
Board voted to cut 159 positions to save
about $7.8 million and made other
non-personnel adjustments that it
anticipates will save the district about
$13 million.

In New Mexico, Gov. Bill Richardson
created a budget-cutting plan to save
$11 million, which required most
state employees to take five furlough
days. The furlough days in New
Mexico gave employees long holiday
weekends. The dates were Dec. 24,
Dec. 31, Jan. 15, 2010, April 2, 2010
and May 28, 2010. Only 4,100
employees in various departments
were exempted from the plan,
including state police officers, along
with corrections and hospital officials.
New Mexico is far from alone in
making workers stay home. More
than 728,500 employees of state
governmentsin atleast 21 states have
or will take furloughs, according to
www.stateline.org.

California, for example, has fur-
loughed 238,000 employees for 34 days
over 18 months to save $1.3 billion,

according to the site. Wisconsin
expects to save nearly $121 million by
having about 69,000 Wisconsin state
employees take eight unpaid days off
over each of the next two years. New
Jersey Gov. Jon Corzine furloughed
60,000 state workers for two days last
fiscal year and reached an agreement
with the state's largest union to
furlough employees for nine to 10 days
this fiscal year in exchange for no
layoffs during 2010. If other unions
agree, the furloughs will save the state
more than $300 million.

Nevada state employees, starting
July 1, 2009, will take off one unpaid
day each month. Teachers and higher
education employees are taking a four-
percent pay cut rather than furloughs.
Originally, Gov. Jim Gibbons wanted
a six- percent pay cut for all employees,
butlawmakersinstead instituted the
furloughs, which cut salaries by 4.6
percent. Savings of $333 million are
expected. Maine will save about $10
million with 20 unpaid "shutdown
days" for about 7,000 state employees
over the next two years. The plan also
freezes merit and longevity pay.

In Colorado, the governor is calling
for eight furlough days of 15,500
workers. The unpaidleaveis expected
to save $27.2 million. Public safety,
parks, unemployment, and state
hospital employees are exempted. In
Oregon, the state is furloughing all
employees for 10 to 14 days during the
next two years. Corrections workers
will take "floating" furlough days
instead of taking them on the
designated furlough days. The moveis
expected to save $71.5 million. All
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university employees are being fur-
loughed eight to sixteen days during
the next two years. Some of the
furloughs may have serious repercus-
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sions. In Hawaii, some criminal trials
may have to be rescheduled because
public defenders are being furloughed
or forced to take unpaid days off —three
Fridays per month. In Georgia, state
prosecutors have been furloughed at
least one day a month since
September, which has caused a
backlog of approximately 500 criminal
cases. As a result, petty, nonviolent
criminal charges are in danger of
being dismissed.?

In Schaumburg, Illinois, Trustees
unanimously approved a $24 million
tax levy —the first property tax in the
village's history —in December due to
decreased revenue from sales, hotel,
and food and beverage taxes, aswell as
from the state's income tax, which
together created a $17.6 million deficit
in the budget. The property tax will
cover about $7.5 million in payroll
expenses to police, $6.7 million for the
fire department, $1.2 million for
public works, and $8.2 million for
police and fire pensions. Mayor Al
Larson stated, that despite the
change, only Elk Grove Village
residents will pay lower property taxes
compared to Schaumburg and that the
village's property tax will be lower
than that in Arlington Heights,
Hoffman Estates, Palatine, and
Streamwood. Chicago area suburbs
that have not yet levied a property tax
include Campton Hills, Carol Stream,
Deer Park, Gurnee, Oak Brook,
Prospect Heights and Vernon Hills.?

In the State of Maryland, Governor
0O'Malley announced a furlough plan
for state employees based on salary.
State government operations were
shut down on five scheduled days: the
business days before Labor Day,
Thanksgiving Day, Christmas Day,
New Year's Day, and Memorial Day.
The plan also imposes additional
furlough days for employees earning
$40,000 and above, with those earning
between $40,000 and $49,999 taking
three furlough days, those earning
between $50,000 and $99,999 taking
four furlough days, and those earning
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$100,000 or more taking five furlough
days. This plan follows earlier cuts,
which bring total reductions under his
administration to more than $4.3
billion and 3,200 state government
positions.*

In Hawaii, some criminal trials
may have to be rescheduled because
public defenders are being furloughed
or forced to take unpaid days off — two
Fridays per month.

In the State of Hawaii, the Governor
imposed budgetary restrictions on all
state departments on June 1, 2009 in
order to close the state's budget deficit.
The Hawaii Department of Education
is facing budget cuts of $473.7 million
over two years for non-charter schools.
On October 20, 2009, all bargaining
units of the Hawaii Government
Employees Association ratified their
collective bargaining agreements with
the State, which included 17 furlough
days during the 2009-10 and 2010-11
school years for 10-month employees
and 18 and 24 furlough days
respectively each school year for 12-
month employees. As such, approxi-
mately 13,000 non-charter school
teachers began taking furlough days
on October 23, 2009.° Parents sued to
block the State's plan to furlough
teachers, claiming that cutting school
days without allowing special educa-
tion students a hearing violates
federal law. However, federal court
Judge A. William Tashima, disagreed
and denied a preliminary injunction
that would have stopped the fur-
loughs.® On February 11, 2010, the
case was back in court before a three
judge panel and the attorneys for
special education families were seek-
ing to overturn Judge Tashima's
ruling.”

On January 8, 2010, Governor
Linda Lingle proposed a plan to use
$50 million from the state's Rainy Day
Fund to return students to school for
24 of the 27 furlough days. However,
under Hawaii's collective bargaining
law, the governor cannot act alone in
presenting a formal proposal to the
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Hawaii State Teachers Association
(HSTA) and must have the vote of
either the State Board of Education,
the Department of Education, or both
in order to make a formal proposal to
the HSTA.® Lawmakers reacted to the
uproar over furlough days by introduc-
ing a bill that would mandate the
number of days and hours that
children are to be in public school.
Senate Bill 2336 would require the
Department of Education to provide a
minimum of 190 instructional days
per year and 36 hours per week
beginning in the 2011-2012 school
year.® Eventually, 17 furloughs for the
2010-2011 school year were eliminated
under a supplemental agreement and
$57.2 million from the Hurricane
Relief Fund and six planning days
teachers agreed to give back to the
state.!®

With an $11 billion plus budget
deficit, the State of Illinois was looking
for ways to make budget -cuts,
including $1 billion in budget cuts
announced in June of 2009 by Gov. Pat
Quinn, which included layoffs and 12
unpaid furlough days for all employ-
ees. The American Federation of State,
County and Municipal Employees
Council (AFSCME) 31 filed a lawsuit
on August 24, 2009 seeking an
injunction to prevent the loss of more
than 2,500 jobs. The court issued a
preliminary injunction that put the
layoffs on hold and Governor Quinn
appealed.!’ A hearing was held on
January 6, 2010, but both sides were
told to work out an agreement. A
mediated resolution was reached in
regard to the outstanding issues
related to the grievances, as well asthe
actual and potential layoffs. The
agreementincludes: (1) protection ofa
vast majority of AFSCME members
from layoffs through June 30, 2011 —
more than 2,400 of the 2,600 scheduled
layoffs will be cancelled; (2) deferral of
halfthe pay raises due on July 1, 2010
and January 1, 2011 — the AFSCME
contract called for 2 percent increases
on each of those dates; instead,

workers will get a 1 percent increase
on each date and the rest of the raises
will be pushed back todJune 1,2011; (3)
AFSCME members will be encouraged
—but not required —to participatein a
voluntary furlough program. As an
incentive, workers will be eligible for
"paid incentive days" (for every two
unpaid furlough days taken by a
worker, one paid incentive day can be
taken adjacent to a state holiday); (4)
no additional facility closures will
occur until atleast June 30,2011; and
(5) the wunion will have greatly
increased ability to identify and
eliminate personal service and vendor
contracts and restore bargaining unit
work. Quinn's office issued a state-
ment saying that the agreement will
save the state $200 million.'?

III. The Prince George's
County Case: An Unex-
pected Constitutional
Obstacle to Municipal
Cost Reduction

Meanwhile, in Prince George's County,
Maryland, the Public Safety Unions,
AFSCME, AFL-CIO, and five affiliated
AFSCME local Unions sued the
County for declaratory, injunctive and
monetary relief as a result of the
adoption and implementation of an
Employee Furlough Plan ("EFP")
proposed by the County Executive on
September 15, 2008 and approved by
the County Council on September 16,
2008. (Fraternal Order of Police, et
al., v. Prince George's County, 2009
WL 2516788 (D. Md. 2009)). In
response to a significant budget
shortfall in the County, caused by
severe economic downturn set in
motion by the housing market, the
County furloughed approximately
5,900 employees. The lawsuit brought
by the Unions challenged the legality
of the furlough in light of collective
bargaining agreements between the
County and the Unions. Aspartofthe
annual budget preparation process,
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the Spending and Affordability Com-
mittee ("SAC") reviewed the County's
General Fund Revenue for FY09 and
informed the County Executive and
County Council that the County was
"projected to experience an $80.1
million General Fund deficit" that
could be larger than projected
depending upon other cuts and the
state of the economy. The SAC advised
the County to place a "ceiling on total
General Fund appropriations for FY09
at 2.626 billion . . ." On March 14,
2008, the County Executive submitted
a Proposed Operating Budget to the
County Council totaling slightly over
$2.67 billion, and predicted that the
County faced a $95 million deficit due
to the economic slow-down. On April 8,
2008, the AFSCME Unions entered
into contract with the County.

Prince George's County maintains
three reserve funds due to mandates
contained in the county code and
strategic and fiscal policies:ithasa b
percent General Fund Contingency
Reserve, a 2 percent General Fund
Operating Reserve, and an
Undesignated Fund Balance, all of
which can only be used under certain
circumstances. In May, 2008, the
County Executive and other County
officials went to New York City to give
a presentation to the bond rating
agencies. During the presentation,
the County estimated that its
Undesignated Fund Balance would
total $35.8 million at the end of June,
2008. In response to questions from
the rating agencies about its ability to
maintain its reserves, the County told
therating agencies that it was "willing
to take strong action to reduce
expenditures. .. including things like
furloughs."

On dJune 3, 2008, Standard & Poor's
issued a AAA bond rating for the
County. The County issued a press
release announcing that for the first
time in County history it achieved an
historic AAAbond rating. The County's
new rating applied to the $110 million
in general obligation bonds that the
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county issued the same week. In its
official statement for the bonds, the
County estimated that the UFB would
total $70 million as of the end of June,
2008. One week before the bond rating
was issued, on May 28, 2008, the
County Council approved the Proposed
Operating Budget and the Public
Safety Unions' collective bargaining
agreements covering the two-year
period from July 1, 2007 through June
30, 2009 were approved by the county
Council. After the budget was enacted,
the County called the Unions and their
principal representatives to a special
meeting and announced that new
projections were dramatically worse
than what had been proposed in the
budget and that to cover the shortfall,
the County requested that each labor
organization give up its merit step
increases or cost-of-living adjustments
(COLAs") as of July 1, 2008.

When the Director of OMB pre-
sented the revised budget action plan,
it included an elimination of the
Unions' COLAs, a reduction to the
Board of Education totaling $14
million, deferral of hiring public safety
and police classes, and a reduction in
overtime. When he was asked if those
were the only options explored, the
Director addressed other options
considered but ruled out. The Unions
took the position that renegotiation of
contractual wage increases was not
possible unless and until the County
could demonstrate that there were no
reasonable alternatives. The Unions
refused to re-open the CBAs to reduce
employee compensation, and the
County ultimately agreed to provide
the Unions their negotiated wage
increases.

On September 5, 2008, the County
again revised its revenue estimates
and called for another meeting with
the Unions to discuss implementation
of a furlough plan. On September 16,
2008, the County Council approved the
Employee Furlough Plan ("EFP") and
aletter from the County Executive to
all County employees explained that it

was important to meet the budget
shortfall in order to retain the
County's AAA bond rating. The EFP
reduced the salaries of all County
employees by a cumulative total of $20
million in FY09, and cut annual
salaries of all employees by 3.85
percent. The Director of OMB testified
in a deposition that the EFP was an
alternative to eliminating COLAs.
When asked why the undesignated
fund balance was not used to address
the budget shortfall, the Director
stated thatitis the County's "policy ...
not to use fund balance to pay for
ongoing expenditures ... unless you
absolutely have to because it goes
away." When the EFP was enacted,
the three reserve funds totaled
approximately $230 million. On
September 18, 2008, the Unions filed
thislawsuit, alleging violations of the
County's Personnel Law, and a
violation of the Contract Clause of the
U.S. Constitution.

The Unions alleged that the County
violated Section 16-233(e) and 16-229
of County Personnel Law because the
provisions of the CBAs that set the
wages and hours preempt any
contrary provision of the personnel law
and the EFP was not required given
the existence of the County's reserve
funds and because the ascertained
shortfall in revenue was not newly
discovered.

The Court concluded that the
County did not violate Section 16-
233(e) or Section 16-229 of County
Personnel law when it chose to
implement the EFP because general
wage provisions of CBAs do not
supersede general provisions of County
Personnel Law and because the
County Executive has significant
discretion under Section 16-229 to
determine what is required. Next, in
determining whether the EFP violated
the Contract Clause of the U.S.
Constitution, the Court undertook a
three part inquiry: whether the
legislation at issue impairs a contract;
whether the impairment constitutes a
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substantial impairment of a contrac-
tual relationship; and whether the
impairment 1s nonetheless permis-
sible as a legitimate exercise of the
County's sovereign powers.

In sodoing, the Court found that the
EFP constituted an impairment of the
Unions CBAs and that the EFP
substantially impaired the Unions'
contracts with the County. It then
determined that the EFP was not
reasonable in light of the surrounding
circumstances because it was not a
narrowly tailored response to an
arguably foreseeable budget shortfall
and there were other alternatives that
would have served its purposes equally
well. The Court cited Condell v. Bress,
983 F.2d 415, 419-20 (2nd Cir. 1993)
for the proposition that among the
available alternatives, it could not
impair "contract rights to obtain
forced loans to the [County] from its
employees." The Court distinguished
this case from Baltimore Teachers
Union v. Mayor & City Council of
Baltimore, 6 ¥.3d 1012, 1022 (4th Cir.
1993), in which a two-judge panel for
the Fourth Circuit Court of Appeals
determined that the furlough plan did
not violate the Contract Clause
because it was "an impailrment
permitted by article I, section 10." In
that case, the Fourth Circuit found
that the plan was reasonable in light of
the circumstances because it was
narrowly tailored to meet the City's
unforeseen shortfalls and that it was
less drastic than at least one
alternative.

The Contract Clause analysis is a
surprising development, following the
court's conclusion that the furlough
plan did not run afoul of the express
provisions of the collective bargaining
agreements involved or the county
personnel law. If the Contract Clause
of the U.S. Constitution prohibits this
plan, it could prohibit any cost
reduction plan that affects the
compensation of organized public
employees, except for those plans that
receive judicial sanction as "narrowly
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tailored" and the least drastic
alternative available.

IV. Revenues and Costs:
Some Fundamentals and
Some Thoughts on
Frequently Used Cost
Control Techiniques
and Their Pitfalls

It 1s i1mportant to have a basic
understanding of the principal rev-
enue sources for the different types of
public body employers in Illinois in
order to appreciate the different ways
revenue pressures come to bear on the
management side. This portion of the
article will also discuss some fre-
quently used cost control measures
employed by Illinois Public Bodies, and
the considerations and pressures that
have animpact on the effectiveness —
or even the practicality — of those
measures

A. The Education Side

Public Education in Illinois 1is
financed by local property taxes,
augmented by general state aid.
Property taxes are fundamentally
driven by tax rates associated with the
various funds of the school district,
with a maximum statutory rate for
each such fund.'®* School Districts
located in Cook and its collar counties
are further limited in their tax
extensions by the Property Tax
Extension Limitation Law (PTELL).!*
This complex scheme is conceptually
simple. The growth in the District's
property tax extension is limited to the
lesser of the increase of the Consumer
Price Index for All Urban Consumers
(CPI) in the previous year or 5
percent.' This limitation can also be
adopted by counties outside of the
greater Chicago area by referendum.!¢

State aid is driven by a formula
taking into account average daily
attendance in the school of the district,
adjusted to account for property tax
revenue,'’ often termed "local effort."

Suffice it to say for our purposes that it
is generally accurate that school
districts in more affluent areas are
less dependent on state aid because of
the availability of local resources, and
that state aid is a far more significant
factor in areas with less equalized
assessed valuation (EAV) per student
todraw upon. State aid is driven from
thelegislature, and thereislittle that
local school districts can do to
influence the revenue outcomes (other
than to ensure that attendance is
appropriately credited). Property taxes
are the key factor in understanding
the financial pressures that influence
local choices on issues of school
services.

Property taxes are fundamentally a
less volatile revenue source than
municipal revenue sources, many of
which are transaction driven. Al-
though one would understand viscer-
ally that the difficulties of the housing
markets in recent years would have
some influence on housing driven
revenue streams, the fact that, for
instance, the foreclosure rate in-
creases does not really have an
immediate impact on the revenue
stream other than short term
collections. A home has a static
assessed value (until reassessment,
anyway) regardless of the status of the
mortgage that it supports. The
property taxes are still owed, are
secured by the property, and will
eventually be collected on behalf of the
school district.

Greater impactis felt by the slowing
in the growth of the CPI in recent
years. The CPlincrease for 2008 was
0.1 percent,” a catastrophically low
number which then was applied to the
PTELL formula to limit the growth in
tax extensions for 2009 to, essentially,
nil. (The figure for 20091s a somewhat
more robust 2.7 percent).’® Given, as
we all know, that multi-year collective
bargaining agreements universally
posit an increase in personnel costs
from school year to school year even
with a completely static population of
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employees, a zero-level increase in
revenue simply will not do. Even with
the CPI seemingly back on track, this
constriction on the revenue stream
will have continuing effects.

B. The Municipal Side

Asnoted above, municipal revenue
sources are primarily transaction
based. Municipalities that we think of
asfinancially healthy donot depend on
the property tax as a primary revenue
source. The most significant munici-
pal tax revenue is typically the sales
tax (or the Municipal Retailers
Occupation Tax).?’ The taxis tied to
the fortunes of the economy and the
consumer, and is volatile in the sense
that transactions that do not occur
because of lack of consumer where-
withal or confidence resultin expected
revenues not being generated. Virtu-
ally all municipalities report signifi-
cant declines in this core revenue
source as a result of the economic
downturn.

Although the elementary solution to
problems oflocal government finance
is to 1ncrease the revenues, that
avenue is not open to municipalities
and school districts facing the current
economic conditions. Focusinevitably
swings to expenses in these circum-
stances, and the largest expense of any
public body will inevitably be person-
nel costs.

V. Reductions in Force,
Furloughs, Layoffs, and

Considerations Raised by
Them

An obvious response to an impending
deficit is to at least raise the question
of whether a reduction in the number
of employees or the amount paid to
employees will allow the budget to
balance. The obvious corollary of that
inquiry is to explore the question of
how different levels of workforce
reduction will affect on the operations
of the local government involved.
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A. ReductioninForce/Educa-
tion/Statutory Predicates

The reduction in force of educational
employees is governed by a reasonably
complex statutory scheme that must
be considered along with the collective
bargaining implications of evaluating
and implementing a RIF in response to
revenue woes. The reduction in force
of tenured teachers is governed by
Section 24-12 of the Illinois School
Code.?! That section provides that,
before a tenured teacher may be
removed "as aresult of a decision of the
board to decrease the number of
teachers employed by the board or to
discontinue some particular type of
teaching service," all nontenured
teachers must be dismissed, at least
before the dismissal of a tenured
teacher who is "qualified" to hold any
teaching position held by a nontenured
teacher.?

The statute's reference to qualifica-
tions refers to legal qualification
(certificates and endorsements re-
quired by the Illinois State Board of
Educationin order to hold a particular
position or teach a particular subject)
and not a subjective assessment of the
relative quality of a teacher's perfor-
mance as compared with other
teachers. The tenured teacher may be
dismissed on receipt of a notice of
honorable dismissal at least sixty days
before the end of the school term.
Tenured teachers facing honorable
dismissal also have a right to "bump"
into positions that they are legally
qualified to hold if the positions are
held by less senior tenured teachers
who are not being dismissed. The fact
that a particular teacher may have a
particular certificate or endorsement
in an area or subject in which they
have never taught can become a key
factor in 1dentifying which teachers,
exactly, are to be honorably dismissed
and which are to be retained.

Non-teaching school personnel
(termed "Educational Support Person-

nel"or "ESP's") also have a statutorily
dictated procedure that governs any
layoffinvolving them.?® ESP'sneed to
be given a notice of honorable
dismissal at least 30 days before what
is to be their last day of work.?* Both
tenured teachers and ESPs have recall
rights that are in effect until one year
from the first day of the school term
following the reduction in force under
their respective statutes.?

Education collective bargaining
agreements typically have elaborate
reduction in force provisions that
augment the statutes in one way or
another. Historically, periods of
declining enrollment generated by
demographic changes in different
areas of the state have made
reductions in force a factor in
educational bargaining from time to
time. Such provisions sometimes
involve obligations greater in scope
than those imposed by statute.

The practicality of reductions in
force in the educational setting is
affected by a number of factors.
Foremost, class size is anissue of keen
interest for teachers, administrators
and parents. Current educational
thought holds that students learn
more effectively in an instructional
setting with fewer students. It is a
political truism that allowing class
sizes to creep upward will lead to the
parental perception that educational
quality is being sacrificed. That
perception will result from the
numbers alone and will be difficult to
overcome even if other metrics seem to
show that the quality of the product is
as good asit haseverbeen. Thisisthe
main reason we often see parents
passionately uniting with faculty to
head off reductions in teaching staff.

The quality issue aside, collective
bargaining agreements place con-
straints on the ability of management
to simply increase class size and
expect only positive economic conse-
quences. Although few contracts have
hard and fast class size limits,
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increases in class size can drive other
economic features of the contract, such
astriggering a contractual obligation
to add aides to classrooms exceeding a
certain number of students or
triggering overload pay for the
classroom teacher after a certain
threshold is reached. These contrac-
tual consequences will often deflect the
deficit reducing effect of a reduction in
personnel and reallocation of the work
somewhat.

Further, special education has an
impact on a district's ability to save
money by simply reducing staff. The
services required in a special educa-
tion student's Individualized Educa-
tion Program ("IEP"; if educators
could only save money by reducing the
number of acronyms used!) must be
delivered without regard to cost or
even consideration of the proportional-
ity of the cost to the benefit conferred.
If, for instance, an IEP requires the
services of a one-to-one aide, thatis, an
aide dedicated to serve that particular
student, one must be provided.
Therefore, one-to-one aides are often
categorized as a separate job classifica-
tion than general population aides,
and the two classifications have
separate seniority lists. The Illinois
State Board of Education has also
promulgated rules that govern the
teacher to student ratioin classes with
a certain level percentage of special
education students.?

Finally, most workforce reduc-
tions in the education setting are not
simple reductions in employee
headcount. In most instances, the
decisions on where to save money turn
on the perceived difference between
services that are part of the core
mission of the school and programs
that are, inarguably, enhancements to
the educational program. Invariably,
programs classed in the latter group
will be cut and the remaining
resources will be devoted to the core
program. The loss of the enhance-
ments are painful and are always
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perceived as the sacrifice of qualities
that make a school special in some
way, and will be politically difficult for
that reason.

B. Reductionsin Force-Munici-
pal/Statutory predicates

Reductions in force are also provided
for in the case of the police and fire
services in municipalities.?” Ineither
case, strict inverse seniority is used to
select the police officers or firefighters
who are to be reduced in force. Those
reduced are considered to be on unpaid
furlough from the department and
haverecall rights to any positions that
open up by reason of attrition. The
recall rights do not expire. Non-sworn
municipal employees do not have any
statutory predicates governing layoffs;
they may be laid off by virtue of the
inherent power of the municipality as
an employer, subject to constraints
contained in a collective bargaining
agreement.

Reductions in force are even more
likely to be constrained by service
provision issues in the protective
services than they are in education.
Most collective bargaining agree-
ments in the protective services have
some sort of shift-manning component
which dictates, in one way or another,
the minimum staffing of a particular
shift. A simple minimum shift-
manning clause is the most common
approach, although apparatus-man-
ning clauses (requiring minimum
staffing to put a piece of apparatusinto
service) appears in some instances in
the fire service. The shift -manning
principle will typically operate only in
the case where the number of
personnel scheduled for a shift is
reduced to an unusual level by the use
of paid leave and scheduled days off. If
the shift staffing falls below the
minimum number, the deficiency is
corrected by holdover or hiring in. A
reduction in overall personnel will not,
without concessions, relieve manage-
ment of the operation of the staffing

provisions of the CBA, and will result
in the frequent need to achieve
minimum staffing through overtime.
The ultimate effect on the overall cost
of operations is difficult to predict into
the future, but the possibility of
overtime driving a net increase in
operating costs after a reduction in
force 1s a very real one. Obviously,
then, minimum staffing consider-
ations must be dealt with before any
reduction can be safely implemented.

As in education, staff reduction
leads to the reduction of service. In
particular, response times for police
and fire will be degraded, with a loss in
the perception of public safety.
Economic consequences can follow for
the municipal residents, as well. A
decrease in the ability to protect
property from loss or destructionis an
obviously predictable consequence.
Municipalities with a favorable Insur-
ance Services Office (“ISO”) rating for
fire insurance purposes will see that
rating deteriorate as response times
rise, with a consequent increase in
premiums for residents.

C. Privatization

Subcontracting school or munici-
pal services to a third party is
theoretically possible, but there is not
much more than that one can say
about it. Although theoretically
possible, there will invariably be a
duty to bargain the proposition
regardless of what the existing
collective bargaining agreement has to
say about the topic.?® Given the fact
that bargaining must ensue on the
topic and the availability of interest
arbitration, subcontracting the work
of organized employees is something of
anon-starter.

On the educational side, subcon-
tracting instructional services 1is
simply beyond consideration. As for
non-instructional services, the Gen-
eral Assembly recently amended the
School Code® to provide that a Board of
Education must engage in a dizzying
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and difficult series of procedural steps
in order to subcontract non-instruc-
tional services it currently provides by
employees (whether organized or not)
to a third party. Without reviewing
the details of the statute, suffice it to
say that a fair reader would
characterize the intent of the General
Assembly to be that school districts
would be unable to subcontract non-
teaching services if they weren't doing
it prior to the time the statute became
effective.

D. Hiring Freezes, Promotion
Freezes and Overtime Freezes

These devices, often implemented
in the municipal setting, are cost
control measures that often result in
less of an impact than initially
predicted. First, each of these devices
is driven by the minimum staffing
considerations discussed above in the
context of reductions in force. Second,
there are other statutory forces at
work that tend to be at cross purposes
with the cost saving intention of these
devices. A hiring freeze, for instance,
will be seen as an austerity measure,
reducing the size of the workforce by
refusing to authorize the filling of
vacancies as they occur. However,
maintaining the same staffing proce-
dures will require the use of overtime
to maintain shift coverage. The shift
coverage issues will quickly be
exacerbated when vacancies occur in
theranks above the reentry level rank.
Promotional vacancies in the protec-
tive services are filled by the operation
oflaw, or nearly s0.*° The creation of
a promotional vacancy generates a
vacancy in the next lowest rank, and
soon. Declining to fill vacancies in the
entry level ranks simply and inexora-
bly generates overtime in that rank.

Promotion freezes are essentially
impossible in the fire service since the
passage of the Fire Promotion Act, and
they are effectively impossible in the
police service, unless funding for the
positions is to be eliminated or the
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position abolished. Overtime freezes
work only to the extent that the
various forces that drive shift staffing
discussed above allow it to work.

E. Concessions

Effective reduction of personnel
cost in most instances will require the
negotiation of some concessions in
order to preserve the enterprise. Some
public bodies may have a history of
decrying their finances at the
bargaining table, which createsissues
with credibility now that the financial
integrity of all local governments in
Illinois seem to be at risk, but most
management groups are in a position
to empirically demonstrate a difficulty
with the ability to pay.

One approach to "give-backs" or
"stand stills" was suggested by a union
business agent who actually produced
the contract language in force for
examination. The essential approach
was that in return for the union's
agreement to a freeze in wages and
benefits, the municipal departmentin
which the employees were employed
would agree to open the books to the
union on a quarterly basis. Any
quarter in which a surplus was shown
would see a fifty-fifty split of that
surplus with the union. This practice
continues until a specified bench mark
payment to the union is reached that
represented the increases that the
union would have agreed to had the
economy been "normal." The approach
isnotideal from management's point
of view, but all sides will have to do
more things that arelessthanidealin
the difficult times in which we find
ourselves. ¢
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Recent
Developments

Recent Developments is a regular
feature of The Illinois Public Employee
Relations Report. It highlights recent
legal developments of interest to the
public employment relations commu-
nity. This issue focuses on develop-
ments under the IPLRA and the equal
employment opportunity laws.

IPLRA Developments

Managerial Employees

In AFSCME, Council 31 and State of
Illinois, Dept. of Cent. Mgmt. Seruvs.,
No. S-RC-10-046 (IPLRB 2010), the
State Panel adopted the ALJ's
Recommended Decision and Order
finding that employees in the position
of Administrative Law Judge V ("ALJ-
V"), Illinois Commerce Commission
("ICC"), were not managerial employ-
ees within the meaning of Section 3(j)
of ILRA ("Act").

The Board addressed the ALJ's
findings regarding (1) whether the
ALJ-Vs should have been found
managerial under the traditional test;
and (2) whether they should have been
found managerial pursuant to the
"managerial as a matter of law" test.
It recognized that the traditional test
derives from the statutory language of
Section 3(j), which defines "manage-
rial employee" as "an individual whois
engaged predominantly in executive
and management functions and is
charged with the responsibility of
directing the effectuation of manage-
ment policies and practices." The
Board emphasized that executive and
management functions are those
relating to running a department,
such as preparing the budget, or
otherwise involving use of discretion to
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make policy decisions. Applying the
traditional test, it agreed that ALJ-Vs
are not managerial positions because
they issue recommended decisions
subject to review by the ICC. The
Board rejected the proposition that the
rulemaking ability of ALJ-Vs amounts
to policymaking within the meaning of
Section 3(j) of the Act for the same
reason: ALJ-Vshave the power toissue
only tentative decisions, even in
rulemaking.

The Board also rejected the
Employer's argument that, separate
and apart from Section 3(), ALJ-Vs
are managerial as a matter of law. The
Employer argued that ALJ-Vs are
managerial under the Act because
they fit within a line of cases holding
managerial those employees who are,
"In essence, surrogates for an office
holder." See Cook County State's
Attorney v. ILLRB, 166 I1l. 2d 296
(1995). The Board rejected this argu-
ment because the official responsibili-
ties of ALJ-Vs did not include factors
typically present in the managerial-
as-a-matter-of-law cases, such as close
identification of the office holder with
actions of subordinates and power of
subordinates to act on behalf of the
officer holder. Accordingly, ALJ-Vs did
not qualify as managerial under the
Act as a matter of law.

Duty to Bargain

In SEIU, Local No. 73 and County of
Cook,L-CA-07-049 IPLRB 2010), the
Local Panel reversed the ALdJ's
Recommended Decision and Order
finding violations of Sections 10(a)(1)
and 10(a)(4) of the ILRA (Act) when the
County allegedly refused to bargain a
change of work hours for employees in
the Department of Animal Control,
Law Library, and Office of the Public
Administrator. The ALJ determined
that the County failed to provide the
Union with adequate notice and a
meaningful opportunity to bargain
over the change; the Board reversed,
finding meritorious the County's
claim that the Union waived its

opportunity to bargain the change in
hours.

The Board recognized the estab-
lished principles regarding bargaining
in good faith under the Act: (1) Section
71imposes an obligation to bargain in
good faith over employees' wages,
hours, and other terms and conditions
of employment — the mandatory
subjects of bargaining; (2) a public
employer violates its duty to bargain
when it makes a unilateral change to
the mandatory subjects without
granting notice and an opportunity to
bargain to the Union; and (3) notice to
the Union will not avoid a violation of
the duty tobargain if the Employer has
no intention of altering its decision
with regard to the proposed change.

As applied, the Board found no
violation of the County's duty to
bargain. The County had announced
its proposed change to the Unionin a
letter prior to the effective date of the
change, and the Union notified the
County that it wished to bargain over
the change. Accordingly, the County
postponed the change. The County
thereafter repeatedly offered to discuss
the proposed change with the Union,
but the Union refused to commence
discussion because the County re-
served the right to contend that the
hours change was not a mandatory
subject of bargaining. Under these
facts, the Board held that reservation
of the issue of whether the hours
change was arequired subject did not
amount to a violation of 10(a)(4).
There was no evidence that the County
did not intend to alter its decision at
the bargaining table, since it was the
Union that refused to commence
discussions. As a result, the Board
found that the Union acquiesced to the
proposed change and waived its
opportunity to bargain.

Confidential Employees

In AFSCME, Council 31 and State of
Illinois, Dept. of Cent. Mgmt. Seruvs.,
No. S-UC-08-460 (IPLRB 2010), the
State Panel affirmed the ALJ's finding
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that the Employer had presented no
factual claims warranting a hearing
as to whether four employees in
Executive Secretary III ("ES-III")
positions were confidential employees
within the meaning of Section 3(c) of
the ILRA ("Act"). The Board remanded
a claim as to a fifth ES-III.

The Board stated that the purpose
of the confidential employee exclusion
is to ensure that such employees do not
have their loyalties divided. It recog-
nized that the I1linois Supreme Court
has endorsed the Board's use of two
exclusive tests in assessing whether
an employee is a statutory "confiden-
tial employee": (1) the labor-nexus
test, which examines whether an
employee, in the regular course of
duties, assistsin a confidential way a
person who formulates labor relations
policies, and (2) the authorized access
test, which examines whether the
employee has authorized access to
information relating to the collective-
bargaining process. The Board agreed
with the ALJ that both tests focus only
on an employee's regular duties;
accordingly, it agreed that employees
who infrequently substitute for a
confidential employee might not
themselves qualify as confidential.

Applying both tests, the Board
found that an ES-III who took notes at
labor-management meetings did not
assist a person who formulates policy
within the meaning of the labor-nexus
test, since such meetings involve a
cooperative labor-management pro-
cess. The Board found that another
ES-IIT was not confidential where she
only "if needed" assisted a person who
formulates labor policy. A third ES-III
was officially responsible for opening
mail marked '"confidential" and
transcribing bargaining negotiations;
however, the Board found that no
hearing was necessary where evidence
also showed she had done neither task
for years. With respect to a fourth ES-
III who typed grievance responses, the
Board concluded that "it is highly
doubtful" such work warrants a
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finding of confidentiality. Finally, the
Board found a confidentiality hearing
necessary per a fifth ES-III, where it
was possible that she had regular
access to e-mail containing
management's labor-related propos-
als.

Duty of Fair Representation

In Adam Gold and SEIU, Local 73,
No. L.-CB-09-013 (IPLRB 2010), the
Local Panel affirmed the Executive
Director's dismissal of an ULP charge
under Section 10(b)(1) of the ILRA
("Act") brought by a number of
individuals on behalf of the Committee
of Chicago Aviation Police Officers
("CCAPOQ") against the Union. The
CCAPO alleged that the Union
violated its duty of fair representation
by representing aviation police in a
unit including non-peace officers,
when the Illinois Council of Police
consistently took the position that
such positions qualify as statutory
peace officers. CCAPO argued that the
Union had repeatedly refused to argue
that the officers were peace officersin
order to further the Union's own
interests, rather than those of its
members. Section 3(s)(1) of the Act
generally precludes a bargaining unit
from including both peace officers and
non-peace officers. The Union re-
sponded that two decades of Board
precedent established that aviation
officers were not statutory peace
officers, and that it could not breach its
duty of fair representation by taking a
position so supported.

Section 10(b)(1) provides that a
labor organization commits an ULP in
duty of fair representation cases only
on proofthat the organization engaged
in intentional misconduct in repre-
senting employees. The Board recog-
nized that proof of intentional
misconduct requires that a Charging
Party establish by a preponderance
that (1) "the union's conduct was
intentional, invidious and directed at
[an employee]; and (2) the union's
intentional action occurred because of

and in retaliation for some past
activity by the employee or because of
the employee's status. . .." Quoting
Metro. Alliance of Policev. ILRB, 345
I11. App. 3d 579 (1st Dist. 2004). The
Board concluded that even though the
Union's refusal to argue that the
aviation officers were statutory peace
officers was intentional, there was no
evidence that the Union took that
position out of retaliation or because of
animosity to the members. Notably,
the Board emphasized that evenin the
absence of precedent holding that
aviation officers are not statutory
peace officers, it would be reasonable,
"indeed expected," that a union would
not advance a position that had
repeatedly proved unsuccessful. Ac-
cordingly, the Board upheld dismissal
of the charge.

Representation and Clarifica-
tion Petitions

In IBEW, Local 21 and City of
Chicago, No. L-AC-10-006 (IPLRB
2010), the Local Panel accepted the
ALdJ's Recommended Decision and
Order dismissing IBEW, Local 21's
("Local 21") representation and clarifi-
cation petitions seeking to remove
certain job classifications from a pre-
ILRA coalition unit of City of Chicago
employees governed by Local 21 and
SEIU, Local 73 ("Local 73").

In dismissing the petitions, the
Board extensively discussed City of
Chicago (Unit II Coalition), 16 PERI §
3016 (IL LLRB 2000), aff'd sub nom.,
Illinois Frat. Order of Police ("FOP")
v.ILRB, 31911l. App. 3d 729 (1st Dist.
2001). In that case, FOP filed a
representation petition seeking to
certify City of Chicago employees in
various classifications already repre-
sented 1n a pre-ILRA coalition unit
governed by several labor organiza-
tions. FOP argued that the unit
encompassed three separate units
with some classifications linked to
certain labor organizations within the
coalition. Accordingly, FOP argued
that it could be certified as the
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exclusive representative of the peti-
tioned-for classifications. The Board
reviewed the origin of the unit and its
bargaining history and held that the
evidence demonstrated that the three
labor organizations in the coalition
intended to jointly represent the
employees FOP sought to represent.
The Board especially noted that there
was no evidence the incumbents
forming the coalition represented the
unit as anything other than a
coalition, and that there was a single
CBA referring to the unit as a single
unit. The Board dismissed FOP's
representation petition.

In the instant case, the Board first
noted that Local 21 could not seek to
remove the classifications from the
pre-ILRA coalition unit through a
majority interest petition because
under Board rules such petitions "may
not be utilized where another labor
organization is recognized in accor-
dance with the Act," and, here, the
other labor organization was Local 73,
part of the coalition governing the
unit. See 80 Ill. Admin. Code
§1210.20(b). Secondly, the Board
emphasized that the unit was
governed jointly by a coalition of
unions, all of which collectively
represent each member in the unit.
Therefore, Local 21 would need a
showing of interest from thirty percent
of all the employees in the entire
coalition unit in order to obtain a
representation election for the subset
it sought to certify.

Finally, the Board dismissed Local
21's unit clarification petition because
under the Board's rules only "[a]n
exclusive representative. . ..may file a
unit clarification petition to clarify or
amend an existing [unit]." Despite
that Local 21 was a member of the
coalition representing the petitioned-
for employees, it was not the exclusive
representative for all the wunit
employees; accordingly, Local 21
lacked standing to file a clarification
petition.
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Supreme Court Employment
Law Update

In Lewis v. City of Chicago, S.Ct.
___, 2010 WL 2025206 (May 24,
2010) (No. 08-974), in a unanimous
decision, the Supreme Court reversed
the Seventh Circuit and held that
plaintiffs may file a Title VII disparate
impact claim based upon the applica-
tion of a discriminatory written
examination, even where the employ-
ees did not challenge the employer's
implementation of the examination
within the 300 day filing deadline.

Lewis concerned the City of
Chicago's 1995 administration of a
written firefighter examination, which
ranked candidates in three tiers
according to their test scores as either
"well-qualified," "qualified," or failing.
Although the city administered the
examination in 1995, it did not
announce that it would hire randomly
from only the "well-qualified" pool of
applicants until January of 1996. The
city then began hiring applicants in
May 2006 and continued to use the
examination results to hire candidates
thereafter. Plaintiffs, a class of Afri-
can American applicants in the
"qualified" tier, did not file their first
suit until March of 1997. The district
court had denied the City's motion for
summary judgment , which was based
on the grounds that plaintiffs claims
were untimely. The Seventh Circuit
reversed. The appellate court held
that the claims were untimely because
the only discriminatory act occurred
when the candidates were first sorted
according to their test scores. The
Supreme Court disagreed and re-
versed again.

The Supreme Court noted that the
sorting of candidates by score might
have been a freestanding violation of
Title VII, however that was not the
claim being raised by the plaintiffs.
The Court recognized that the
plaintiffs were challenging the City's
individual hiring decisions, events
that occurred well after the adminis-

tration of the examination and
presumably within 300 days of each
plaintiff's complaint. The Court then
framed the issue as simply whether or
not the hiring decision itself was an
"employment practice” within the
meaning of Title VII's disparate
impact language. The Court found
that "clearly" a hiring decision, even
one based strictly upon a numerical
classification, was an "employment
practice" within the meaning of Title
VII. Therefore, the Court found that
plaintiffs had stated timely claims for
discrimination under a disparate
impact theory.

Seventh Circuit Employment
Law Update

In Poer v. Astrue, _ F.3d ___, 2010
WL 2104256 (7th Cir. May 27, 2010)
(No. 09-3473) the 7th Circuit held that
an employer did not retaliate against
an employee under Title VII where the
employee's supervisor provided incor-
rectinformation to the decision maker
who then denied the plaintiff a
promotion.

The plaintiff, an Attorney-Advisor
worked for the Social Security
Administration's Office of Disability
Adjudication and Review, applied for a
promotion to a GS-13 Senior Attorney-
Advisor position. Two other candidates
applied for the same position. Two
years prior to his application, the
plaintiff had testified on behalf of two
female African American employees
who had filed suit against the
Plaintiff's supervisor.

At the time of the promotion
decision the supervisor inaccurately
reported to the decision maker that the
plaintiff was the only candidate of the
three possible choices from the local
region. Because the employer would
not pay for moving expenses for the
other two candidates, this information
effectively eliminated the two other
candidates from consideration. Shortly
thereafter the decision maker chose
not to hire anyone for the position
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because she felt she "should be able to
select a candidate based on merit
rather than elimination."

However the court found there was
no causal connection between the
protected activity and the adverse
employment action. Specifically, the
court noted that the employer had
offered testimony from the decision
maker that she would have cancelled
the promotion anyway, even absent
the supervisor's false statement
because of budget constraints. Be-
cause the plaintiff did not rebut this
evidence, the court affirmed summary
judgment for the employer.

In Kodish v. Oakbrook Terrace Fire
Protection Dist., F.3d __, 2010
WL 1838804 (7th Cir. May 10, 2010)
the Seventh Circuit interpreted the
Illinois Fire Protection Act and held
that the Act gave a firefighter a
protectable property interest in con-
tinuing employment after he held a
position for one year, regardless of the
employer's policy which purported to
extend the firefighter's probationary
period to make up for a significant
leave of absence during that period.

In Kodish, the Oakbrook Terrace
Fire Protection District had extended
the plaintiff's probationary period,
pursuant to its own policy, which
allowed for extensions up to 90 days
where an employee was absent from
duty for over 30 days during the
probationary period. The plaintiffhad
taken a four month long leave of
absence due to a work-related injury.
Near the end of the extended
probationary period the District
terminated his employment. The
plaintiff then brought suit under 42
U.S.C. § 1983 for violation of his due
process and First Amendment rights,
claiming he was terminated because of
his pro-union speech.

The district court granted sum-
mary judgment for the employer,
holding that the firefighter was an
employee-at-will without a protectable
interest in continuing employment,
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and also that no reasonable trier of fact
could have found that the plaintiff was
terminated for his pro-union views.
The appellate court reversed on both
grounds.

With respect to the plaintiff's
property interest in his job, the court
applied similar Illinois precedent to
the Fire Protection Act and held that
the language requiring a firefighter to
"hold a position" for one year must be
read literally, and did not require an
employee to perform as a firefighter
before receiving a protectable property

interest in continued employment.

With respect to the district court's
finding of insufficient evidence, the
Seventh Circuit held that when viewed
in a light most favorable to the
plaintiff, sufficient to create an
inference of discrimination under the
direct method.

Notably, the court rejected the
employer's argument that the plaintiff's
pro-union speech should not be
protected because the district em-
ployed less than 35 firefighter's and
therefore could not be required to

Spring 2010

recognize a bargaining unit under the
IPLRA. The court recognized that
although the IPLRA does not require
the district to recognize such a small
bargaining unit, the district had the
discretion to do so. Thus, where the
plaintiff's efforts to unionize were not
"per se futile," and where the District
did not claim the plaintiff's union
advocacy was disruptive to its
operations, plaintiff's pro-union speech
was entitled to First Amendment
protection. ¢
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