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Subcontracting
within the Confines
of the Public Labor
Relations Acts

Robert Perkovich
Michael Provines

Robert Perkovich, executive director of
the Illinois Educational Labor Relations
Board, received a Bachelor of Arts
degree in economics from Roosevelt
University (Chicago) in 1976 and a
Juris Doctor degree from John Marshall
Law School (Chicago) in 1981. He is
also an adjunct instructor of public
sector labor law at Chicago-Kent Col-
lege of Law.

Michael Provines joined the Illinois
Educational Labor Relations Board as a
labor relations investigator in Septem-
ber 1984. Since then, he has conducted
numerous unfair labor practice investi-
gations concerning mandatory subjects
of bargaining and the duty to bargain.

Subcontracting is now occurring
with increasing regularity in the
public sector. Two types of this
practice are common. The first is
when the employer assigns work
traditionally performed by a group

of bargaining unit employees in one
workplace to another group of
employees in a different workplace.
The second occurs when the work is
transferred from employees in a bar-
gaining unit to employees outside
the bargaining unit within the same
workplace. Since they impact upon
employees in the bargaining unit
represented by the union, both types
of subcontracting will be discussed
in this article.

An important distinction must be
made between an employer’s deci-
sion to subcontract or otherwise
assign bargaining unit work else-
where and the impact of that deci-
sion because the obligation to bar-
gain may be affected. Before taking
action, employers should consider
certain requirements under both the
[llinois Public Labor Relations Act
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(IPLRA) and the Illinois Educational
Labor Relations Act (IELRA) if they
are to meet their bargaining obliga-
tions when subcontracting. Employ-
ers who avoid or fail to consider
these obligations may be found
guilty of an unfair labor practice and
ordered to take certain action
described below. This article deals
with some of the different forms of
subcontracting, whether the matter
has to be negotiated, and employers’
obligations that result from the deci-
sion to transfer bargaining unit
work.

In some of the cases set forth
below, the employer has attempted
to subcontract the work of a bargain-
ing unit to a private contractor. In
other cases, the employer has made
subtle and seemingly minor modifi-
cations to the unit by creating new
positions and transferring duties
ordinarily performed by bargaining
unit employees to these new posi-
tions outside the bargaining unit.
Employers assert that the right to
decide these matters is traditionally
a management prerogative. Unions
often argue that such changes are
mandatory subjects of bargaining
that involve job security, which is at
the very heart of the collective bar-
gaining process. Below we discuss
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the case law and, where applicable,
the obligation to bargain these mat-
ters.

Subcontracting or the Assign-
ment of Bargaining Unit Work
as a Mandatory Subject under

the IPLRA

In State of Illinois (Department of
Central Management Services), 1 PERI
2016 (I11. SLRB 1985), the Illinois
State Labor Relations Board (ISLRB)
construed Section 4 of the Illinois
Public Labor Relations Act and
adopted the standards set forth by
the United States Supreme Court in
First National Maintenance Corpora-
tion v. NLRB, 452 U.S. 666 (1981)
regarding the extent to which an
employer must bargain a manage-
ment decision that affects the terms
and conditions of employment.
Under that standard, an employer
must bargain a decision that is
amenable to resolution through the
collective bargaining process; for
example, a decision to assign unit
work based upon labor costs or pro-
ductivity. The rationale is that, if the
essence of the decision turns upon
cost, the employer could benefit
from any of the union’s economic
proposals and concessions that may
dissuade the employer from imple-
menting the decision. Hence, when
an employer assigns unit work out-
side the unit for economic reasons,
there is a duty to bargain because
the matter could be resolved
through collective bargaining. In
State of Illinois, supra, the newly cre-
ated Department of Mental Health
and Developmental Disabilities
assumed the responsibilities of a
then existing agency. The new
agency enacted a change in job clas-
sification, thereby creating a new
classification series. Employees in
the old classifications were assigned
to the new ones, and all employees

were given the option of applying
for a job within the new series.
However, not all employees who
applied were upgraded; their
salaries were frozen and after one
year would decrease.

The ISLRB found that there was
no duty to bargain because the deci-
sion to change the job classifications
was not amenable to collective bar-
gaining. Rather, the ISLRB reasoned
that the decision was an inherent
managerial right that was at the
heart of management’s discretion
“regarding what organizational
structure was best able to achieve the
new department’s statutory purpose.”

In Illinois Department of Central
Management Services, 3 PERI 2003
(I1l. SLRB 1986) citing State of Illinois,
supra, the ISLRB applied a similar
rationale to an employer’s right to
promote bargaining unit members
into newly created positions classi-
fied as supervisory and outside the
bargaining unit without first bar-
gaining with the union. The ISLRB
found no violation because the
employer merely reorganized its
structure and selected employees
from the unit in a nondiscriminatory
manner on the basis of their qualifi-
cations to be supervisors. Neverthe-
less, there was a duty to bargain the
impact of the decision to promote
bargaining unit employees out of the
unit and the reduction of bargaining
unit work that resulted from the
removal of the work.

The first case where the ISLRB
found that an employer violated the
State Labor Relations Act by unilat-
erally transferring bargaining unit
work out of the unit was City of
Peoria, 3 PERI 2025 (Ill. SLRB 1987).
In that case, the ISLRB upheld the
hearing officer’s decision that the
employer did not lawfully restruc-
ture the organization and the work
of existing employees both within
and outside the bargaining unit.

Rather, the employer impermissibly
transferred work to increase produc-
tivity and to reduce staff. The hear-
ing officer held that the economical-
ly inspired decision was based upon
labor costs and was therefore a
mandatory subject of bargaining.
Furthermore, the ISLRB found that
the employer was required to give
the union a meaningful opportunity
to bargain the effects of the decision.

The hearing officer ordered that
the work be returned to the unit and
that the decision to transfer the work
be the subject of bargaining. The
hearing officer also held that, in
addition to transferring work out of
the bargaining unit, the employer
failed to bargain over a decision that
increased the employees” work load
and expanded their duties beyond
their normal responsibilities. This
decision, economic in nature, affect-
ed the employees’ condition of
employment and was thus
“amenable to collective bargaining
which must be negotiated.”

Subcontracting under the Illi-
nois Educational Labor Rela-
tions Act (IELRA)

Under the IELRA, the lead case
for establishing the employer’s obli-
gation to bargain over eliminating
jobs and allocating work to employ-
ees outside the bargaining unit is
Jacksonwille District 117, 4 PERI 1075,
Case Nos. 85-CA-0025-S, 85-CA-0029-
S (IELRB Opinion and Order, March
17,1988). In a divided opinion, the
Illinois Educational Labor Relations
Board (IELRB) found the employer’s
decision to restructure and eliminate
a maintenance foreman position did
not require bargaining. The IELRB
concluded, inter alia, that labor cost
was not the major test for deciding
such matters.

In Jacksonville, the IELRB held that
labor cost analysis is not as impor-
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tant in the educational public sector
as it is in the private sector, which
operates under a system of “unfet-
tered entrepreneurial control so as to
make a profit.” Because no such
profit motive exists in the public
sector, the driving force behind the
employer’s obligation to bargain in
the educational public sector is the
statutory language in Sections 10
and 4 of the Illinois Educational
Labor Relations Act. Under Section
4, the Act contemplates a balancing
test for determining the employer’s
obligation to bargain if a subject is
“wages, hours, terms and conditions
of employment” under Section 10,
and an “inherent managerial policy”
that “directly affects wages, hours
and terms and conditions” under
Section 4. Section 4 of the Act sets
forth areas of an employer’s authori-
ty exempted from the duty to bar-
gain as discretionary matters of
inherent managerial policy. The
employer rights clause of Section 4
reads as follows:

Employers shall not be required
to bargain over matters of inher-
ent managerial policy, which shall
include such areas of discretion or
policy as the functions of the
employer, standards of services,
its overall budget, the organiza-
tional structure and selection of
new employees and direction of
employees. Employers, however,
shall be required to bargain col-
lectively with regard to policy
matters directly affecting wages,
hours and terms and conditions
of employment as well as the
impact thereon upon request by
employee representatives. To pre-
serve the rights of employers and
exclusive representatives which
have established collective bar-
gaining relationships or negotiat-
ed collective bargaining agree-
ments prior to the effective date

of this Act, employers shall be
required to bargain collectively
with regard to any matter con-
cerning wages, hours or condi-
tions of employment about which
they have bargained for and
agreed to in a collective bargain-
ing agreement prior to the effec-
tive date of this Act.

Accordingly, whenever a subject
matter is on the one hand a term and
condition of employment and on the
other a managerial prerogative, it is
necessary to “strike a balance
between the educational employer’s
need and right to establish and
implement educational policy and
the interest of educational employ-
ees, expressed by their exclusive
representative, when such decisions
affect employees” wages, hours and
terms and conditions of employ-
ment.” Decatur School District No.
61,4 PERI 1076 (IELRB Opinion and
Order, May 17, 1988) (appeal pend-
ing).

The first case to apply the balanc-
ing test after Jacksonville and
Decatur was Danville Community
Consolidated School District 118, 4
PERI 1105, Case Nos. 86-CA-0033-S,
87-CA-0016-S (Hearing Officer’s
Recommended Decision and Order,
July 7,1988). The hearing officer
was called upon to determine
whether eliminating the positions of
department head and unit leader
and transferring their work to other
employees of the employer was a
policy matter exempt from bargain-
ing within the meaning of Section 4
of the Act or whether the decision
was not a policy matter subject to
beneficial bargaining under Section
10(a). The hearing officer ruled that
the matter was bargainable and
therefore directed the employer to
bargain its decision and the effect of
that decision. To remedy the unfair
labor practice, the hearing officer

put the employees back into their
former positions, required the
employer to make them whole, and
then ordered the employer to bar-
gain over the decision. The hearing
officer found that the Illinois Educa-
tional Labor Relations Act requires
that Section 10 must be read in con-
junction with Section 4 to establish
the employer’s legal obligation to
bargain before it may freely enact a
change. When the balancing test
was applied, the employer was also
found to have impermissibly created
a new classification that included
many of the duties of the positions
that were eliminated. These duties
were to be performed by bargaining
unit members at a lower wage. The
hearing officer reasoned that the cre-
ation of the new classification could
be regarded as an inherent manage-
rial policy but that the discussion
did not end there because of the way
the Act is worded. Rather, the hear-
ing officer found that the matter was
subject to negotiation before making
the change, which in this instance
directly affected the wages, hours,
and terms and conditions of
employment of the bargaining unit
employees.!

The lead case under the IELRA
that established the employer’s
duties and obligations and that also
addressed the issue of subcontract-
ing unit work to a third party is Ser-
vice Employees International Union
Local 316 v. IELRB, 153 Ill. App. 3d
744,505 N.E.2d 418, 106 I1l. Dec. 112
(4th Dist. 1987); referred to herein as
“Carbondale.” The specific issue
here was whether the school district
bargained in good faith its decision
to subcontract bargaining unit work.
The district sought bids on its custo-
dial and maintenance work in an
effort to cut costs and meet a grow-
ing financial crisis in the district.
Since the custodial and maintenance
employees were then represented by
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a union with a contract soon to
expire, the district notified the union
of its intent to consider subcontract-
ing. The employer met with the
union several times to discuss its
decision and the reasons for subcon-
tracting long before actually finaliz-
ing its plan. The employer also gave
the union the necessary information
so that it could make an informed
counterproposal to the bids that
were let. Once the bid was let, both
the union and a contractor presented
proposals. The contractor’s propos-
al was eventually accepted and
resulted in a savings of more then
$100,000 over the union’s best offer.
The court upheld the IELRB's deci-
sion that the employer had bar-
gained in good faith before subcon-
tracting out the custodial and
maintenance work. Specifically, the
court found that adequate notice
was provided, that the district dis-
cussed with the union the reasons
for subcontracting, that it gave the
union information necessary for
preparing a proposal, and that after
implementing the decision it dis-
cussed and considered proposals
regarding the impact that the deci-
sion had on bargaining unit mem-
bers.2

Defense for Failing to Bargain:
Special Circumstances
Compelling reasons may some-
times legitimize the employer’s
decision to subcontract union work
without first bargaining with the
union. If an emergency arises that
does not allow the parties to engage
in meaningful negotiations before
the employer takes action, that
emergency excuses the employer’s
failure to bargain. In City of Wood
Dale, 4 PERI 2025 (I11. SLRB 1988),
the employer contracted out securi-
ty-type work that would have been
performed by the city’s police per-

sonnel under normal circumstances.
A major flood inundated the com-
munity, and the area was declared a
federal disaster area. Initially the
National Guard was sent in to pro-
vide extra security in areas where
homes were abandoned. Police per-
sonnel also worked overtime to
meet the needs of the city. When the
National Guard unit was recalled, a
private security force was hired to
perform similar security duties. The
hearing officer found that the hiring
of the private security force was not
a normal situation where the
employer subcontracted unit work
without first bargaining. Rather, this
was an unusual occurrence caused
by a major emergency, thus justify-
ing the employer’s decision and fail-
ure to notify the union about that
decision.

Citing the City of Wood Dale,
supra, the IELRB in Kewanee Com-
munity Unit School District No. 229, 4
PERI 1136, Case No. 86-CA-0081-C
(IELRB Opinion and Order, Septem-
ber 15, 1988) established that it
would also consider an emergency
or necessity as a defense for imple-
menting a change unilaterally and
prior to impasse. Nevertheless, the
IELRB found that this type of
defense occurs “only in extremely
limited circumstances” and
“requires a showing of an actual
emergency which leaves no real
alternative to the action taken and
allows no time for meaningful nego-
tiations before the action is taken.”
Therefore, under the circumstances
in Kewanee and Wilmette School Dis-
trict No. 39,4 PERI 1038, Case No.
86-CA-0073-C (IELRB Opinion and
Order, February 11, 1988), the IELRB
found that the employer’s necessity
defense was not justified and thus
the subject matter had to be bar-
gained.

Also, if the employer has bar-
gained with the union to the point of

impasse over the subcontracting or
removal of unit work, the employ-
er’s unilateral action will be
excused. Kewanee, supra.

Duty and Extent of Bargaining
Over a Subcontracting Decision
Under the Illinois Public Labor

Relations Act, if the employer’s
objective in subcontracting is solely
economic — that is, to reduce cost
without intent to alter the structure
of the organization — the matter is
generally a mandatory subject, and
the decision must be negotiated (see
ISLRB cases above). Under the Illi-
nois Educational Labor Relations
Act, negotiation does not necessarily
turn upon economic reasons, but
upon whether management’s need
to establish educational policy under
the circumstances of the case and to
determine organizational structure
is greater than the effect on employ-
ee wages, hours, and terms and con-
ditions of employment. The differ-
ence between subcontracting and
assigning out unit work is essential-
ly one of degree; the same rule of
law generally applies as to whether
the subject matter requires the
employer to bargain. When an issue
is determined to be a mandatory
subject of bargaining, the parties
have a statutory duty to negotiate in
good faith. One must therefore con-
sider what constitutes negotiations
and when that duty begins.

An employer must notify the
union when considering a decision
that involves a mandatory subject of
bargaining. City of Peoria, supra;
S.E.LU., supra. However, should the
union fail to request to negotiate, its
right to bargain could be waived.
For example, although notified of an
impending change, the union never
expressed a desire to negotiate the
decision or the impact of the deci-
sion and thereby waived its right to
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bargain. State of Illinois, supra. If the
union does request bargaining on
the decision, such a request is also
an implicit request to bargain the
impact. Jacksonville, supra.

A distinct difference exists
between decision bargaining and
impact bargaining. The case law
under the State Labor Relations Act
and the Educational Labor Relations
Act provides that, although there
may not be a duty to bargain over
the decision itself, there is most
likely an obligation to bargain over
the impact of the decision on
employees.

Implementation of a Decision
to Subcontract

In spite of an employer’s obliga-
tion to bargain about a decision
and/or its effects, the case law is
clear that the employer is not com-
pelled to agree to any proposal or
make any concession regarding bar-
gaining (see generally S.E.L.LL,
supra). The courts have specifically
held that the employer had no obli-
gation to agree to the union’s pro-
posal or to meet the union’s propos-
al and the subcontractor’s bid
halfway. In essence, S.E.I.U. stands
for the proposition that if the
employer cannot reach an agree-
ment with the union and has bar-
gained to impasse, then the employ-
er is free to implement its decision
even if the union does not consent
during bargaining to the change or
transfer (see also, Kewanee, supra).

Where an employer has failed in
its duty to bargain about the deci-
sion and the decision has had an
adverse effect on bargaining unit
employees, the remedy that the
boards fashion will restore the
employees as nearly as possible to
their status before the decision. The
remedy would require the employer
to rehire any employees terminated

and pay them for any loss of wages
and benefits caused by the change.
Also, the employer would be
required to bargain in good faith
until it has met its bargaining obliga-
tion. Kewanee, supra; Heyworth
School District 4,1 PERI 1182 Case
No. 84-CA-0044-S (IELRB Opinion
and Order, October 9, 1985).

Remedies for Failure to Bargain

In Lombard School District No. 44, 5
PERI ___, Case No. 86-CA-0106-C
(IELRB Opinion and Order, Febru-
ary 3, 1989), the IELRB held that,
where there has been a failure to
bargain over the impact of a deci-
sion, a bargaining order alone does
not constitute an adequate remedy
to “recreate in some practicable
manner a situation in which the par-
ties” bargaining position is not
entirely devoid of economic conse-
quences ... " (citing Transmarine
Navigation Corp., 170 NLRB 389,
1968). Therefore, in such circum-
stances the IELRB will order the
employer to pay affected employees
at the rate of their normal wages
from five days after receipt of the
order to bargain until the earliest of
the following conditions occurs:

1) the date the employer bargains to
agreement;

2) a bona fide impasse;

3) failure of the union to request bar-
gaining within five days of the
decision or to begin negotiations
within five days of the employ-
er’s notice of its desire to bargain;
or

4) the subsequent failure of the

union to bargain in good faith.
Clearly, the economic liability for the
failure to bargain over a decision or
its effects can be staggering.

Conclusion

As new cases are heard by the
various public labor boards, the
employer’s duty to bargain and the
extent of the employer’s obligation
to bargain will continue to evolve as
new and novel issues are explored.
The questions that might be raised
as part of that evolution are not
easily answered, and future cases
will serve to guide us in this impor-
tant area.

The cases described above set
forth the fundamental objections of
the parties in bargaining regarding
subcontracting. Where the employ-
er has notified the union of its deci-
sion, considered and discussed the
union’s proposals, and has other-
wise bargained in good faith to the
point of impasse, its obligation will
be satisfied.

Notes

1. On appeal, the IELRB affirmed
the hearing officer’s finding. How-
ever, it did so without using the bal-
ancing test because it found that
there was no “true reorganization.”
Rather, the IELRB found that the
employer removed work from the
bargaining unit and then returned it
to the unit without any monetary
compensation to unit employees.

2. In Fenton Community High School
District 5,5 PERI 1004, Case No. 87-
CA-0009-C (IELRB Opinion and
Order, November 29, 1988) and
Waverly Community Unit School Dis-
trict 6, 5 PERI 1002, Case No. 86-CA-
0014-S (IELRB Opinion and Order,
November 29, 1988), the IELRB fur-
ther refined the holding of Carbon-
dale to provide that the removal of
bargaining unit work, whether
implemented by the use of a subcon-
tractor or shifting the work to
employees outside the unit, is bar-
gainable if the conduct of the
employer “effected a change in the
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conditions of employment or result-
ed in a significant impairment of job
tenure, employment security or rea-
sonably anticipated work opportuni-
ties for those in the bargaining unit.”

Privatization:
A Management
Perspective

Alan M. Levin
James K. Stucko, Jr.

Alan M. Levin and James K. Stucko, Jr.,
practice law in Chicago with the firm of
Laner, Muchin, Dombrow and Becker,
Ltd., which concentrates exclusively in
the representation of public and private
employers in labor and employment
matters. Mr. Levin, who is a partner in
the firm, received his law degree from
the University of Chicago and his
undergraduate degree from Yale Uni-
versity. Mr. Stucko, who is an associate
with the firm, received his law degree
from the University of Notre Dame and
his undergraduate degree from Denison
University.

Overview

There has been growing public
sector interest recently in the con-
cept of privatization — the contract-
ing out of previously public func-
tions to private enterprise. Garbage
collection and janitorial services are
two of the most common examples
of privatization at the municipal
level. Federal and state govern-
ments have also contracted out for
personnel ranging from airport con-
trol tower staff to prison employees.

Privatization is becoming increas-
ingly important for several reasons.
Among these are the reduced federal
funding available for state and local
services and increased taxpayer

pressure to control government
spending. This has forced govern-
ments to seek the most cost-effective
and efficient ways to provide essen-
tial services while staying within the
parameters of a tight budget. In our
experience, 70 to 90 percent of
municipal budgets are generally
allocated for labor costs (wages and
benefits). Thus privatization can be
one solution to the problem, because
using a private contractor can be
cheaper than hiring and maintaining
a unionized public sector work force
to do the same work.

Another reason that privatization
is in vogue today is the desire to
provide a higher quality of service to
the public. Better service is often a
direct result of increased efficiency,
which privatization may be able to
provide. When privatization occurs,
the following results are usually
expected:

1) Decisions can be made without
wading through multiple layers
of bureaucracy.

2) Employers can reward good per-
formance by rewarding only
those employees who deserve
recognition, rather than granting
an across-the-board award to all
employees, whether they deserve
it or not, as is often done in the
public sector. (Of course, private
unionized businesses are often in
the same position.) This results in
a better work force doing better
work.

3) An employment pool can be cre-
ated so that when there is
employee turnover, trained indi-
viduals will be ready to fill the
vacancies. Employment pools are
not readily used by governmental
agencies, because it usually takes
much time and paper work before
an employee who is trained and
ready to work can be put on the
payroll

4) Private sector employers can
create a part-time employee pro-
gram that can save money in
wages and benefits. Most govern-
mental agencies do not have the
flexibility to have a successful
part-time or job-sharing program.!

Unfortunately for Illinois public
employers seeking to contract out
services where employees are union-
ized (as is increasingly the case),
limitations may be placed on priva-
tization by the State, Local, and Edu-
cational Labor Relations Boards
under both the Illinois Public Labor
Relations Act, I1l. Rev. Stat., ch. 48,
§1601 et seq., and the Illinois Educa-
tional Labor Relations Act, Ill. Rev.
Stat., ch. 48, §1701 et seq. Arbitra-
tion law must also be considered,
because the collective bargaining
agreement may contain — or be
interpreted as containing — restric-
tions on subcontracting.

The Law

In many areas of the law, the Illi-
nois State and Local Labor Relations
Boards have generally followed
decisions under the National Labor
Relations Act (by the NLRB) as a
guideline. Because of recent state
and local board decisions, much of
the same can be expected in the area
of subcontracting.

In FibreBoard Paper Products Corp.
v. NLRB, 379 U.S. 203 (1964), the
landmark Supreme Court case
involving subcontracting in the pri-
vate sector, the court held that an
employer has a duty to bargain
before making and implementing
the decision to subcontract. In this
case, upon contract expiration, the
employer was planning to have out-
side employees do maintenance
work, which had been previously
done by inside employees.

Today, following the principles set
forth in two cases not strictly involv-
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ing subcontracting — First National
Maintenance Corp. v. NLRB, 452 U.S.
666 (1981) (termination of an opera-
tion) and Milwaukee Springs II, 268
NLRB 601 (1984), aff'd., 765 F.2d 175
(D.C. Cir. 1985) (relocation of opera-
tions to another plant) — and Otis
Elevator Company, 269 NLRB 891
(1984), the NLRB's position is that, if
there is no clear and unmistakable
contractual waiver of the right to
bargain, an employer must bargain,
upon request, regarding both the
decision to subcontract or relocate
and the effects of the decision on
employees, if that decision is based
solely on labor costs or other factors
that the union or employees can
affect (and thereby influence the
decision). If the contract contains
provisions restricting subcontract-
ing, those must of course be fol-
lowed. NLRB law also affects cases
where the contract does not contain
language resolving the issue and
where a subcontract would not
modify a contract in midterm in vio-
lation of the NLRA. In a case where
the contract is silent or otherwise not
dispositive of the issue, if the deci-
sion to subcontract is not entirely
based on labor costs or other factors
that the union or employees can
affect, then the employer must still
bargain with the union regarding
the effects on the employees of the
decision to subcontract.

Under the Illinois Public Labor
Relations Act, the employer has an
obligation, before subcontracting out
“unit work,” to bargain over the
decision and its effects on the
employees if the decision is based
solely on an attempt to reduce labor
costs. City of Wood Dale, 4 PERI,
42021 (1988). In addition, the
employer is obligated to bargain
over the decision to contract out
when the decision is based only in
part on labor costs. In addition, an
employer must bargain with the

union for reasons including: the
scope or nature of the service
involved, overhead costs, emergency
needs, efficiency of the operation,
eliminating duplication of work,
obsolete equipment, the cost of capi-
tal investment, or the lack of quali-
fied employees. Waverly Community
School District 6, 4 PERI, 1115
(1988). Even when an employer has
no duty to bargain over the decision,
it must bargain over the effects that
the decision might have on the
employees. Berkeley School District
87,2 PERI, 11066 (1986).

Arbitration decisions, for practical
purposes, may be more important
than board law in the area of privati-
zation. Under arbitration law, an
employer may lawfully subcontract
bargaining unit work unless a collec-
tive bargaining agreement prohibits
it. (Arbitration cases deal with
midterm subcontracting, naturally.)
Arbitrator Sinclair Kossoff, in Singer
Company, 71 L.A. 204, 208 (1978),
stated:

Most courts who have considered

the issue have held that where a

contract contains no express pro-

hibition of subcontracting, there is
no violation where an employer
replaces employees covered by
the contract by giving out work to
an independent contractor.

The contract prohibition may be
expressed or implied. If a clause
expressly states that subcontracting
unit work is a violation of the agree-
ment, it is clear that the arbitrator
will find the employer in violation if
it decides to subcontract union
work. However, even in the absence
of such a clause, arbitrators may
attempt, under some circumstances,
to construe the recognition clause
and similar language as an obliga-
tion to prohibit subcontracting, at
least in a way that would undermine
the bargaining unit. The argument

unions make is that the recognition
clause, under which the employer
recognizes the union as the repre-
sentative of employees doing certain
enumerated types of work, contains
the implicit understanding that the
employees have the right to contin-
ue doing the work as long as it is
done for the employer. Thus, in a
number of arbitration decisions
where, despite the absence of an
express contractual prohibition on
subcontracting, the arbitrator ruled
subcontracting to be improper.

Where the contract is silent, arbi-
trators have considered many fac-
tors in determining whether the
employer has violated the collective
bargaining agreement by subcon-
tracting work outside the bargaining
unit. The typical factors cited are as
follows:

1) Whether the employer was acting
in good faith

2) What the past practice has been
regarding subcontracting

3) Whether skilled employees and
equipment were available with-
out subcontracting (this includes
but is not limited to emergency
conditions)

4) Whether (and how many) layoffs
occur as a result of the subcon-
tracting

5) The length of time the work is to
be transferred out of the bargain-
ing unit

6) Whether the work is temporary or
permanent

The consequences of an adverse
ruling by the labor board or an arbi-
trator can be severe, including rein-
statement of laid-off employees with
back pay and benefits.

Practical Considerations
Because the union contract may
be pivotal, one of the most impor-
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tant factors to consider is contract
negotiations with the union and the
wording of the language (if there is
to be any) on subcontracting. Gen-
erally, the language must be clear
and mean exactly what the parties
mean to say. Naturally, given free
rein either in the management rights
clause or elsewhere in the contract,
the employer will want a clear right
to subcontract, with the union waiv-
ing any rights to bargain, and the
union will seek to restrict or prohibit
subcontracting. This has major
implications in negotiating strategy,
because the employer (like the
union) must consider the conse-
quences if the other side is unwilling
to agree.

Bargaining history is relevant to
arbitrators” decisions on the mean-
ing of contracts. Thus, if the con-
tract is silent but the union can show
that, at negotiations, the employer
unsuccessfully sought to put in the
contract a clause setting forth its
right to subcontract, the arbitrator
may well conclude that the employ-
er does not have the right to subcon-
tract. The employer may be better
off arguing its position later with a
silent contract and no relevant bar-
gaining history. (The same consider-
ations apply to union bargaining
strategies.) The moral is: Some-
times less is more — unless one is
prepared to go to impasse or risk a
strike. And, where impasse resolu-
tion involves interest arbitration, it
may still be very difficult to get the
language one wants.

If subcontracting is to occur, an
employer should notify the union, if
feasible, reasonably in advance
about its contemplation of subcon-
tracting work. Since even the deci-
sion could be bargainable in any
close or questionable case, notice
should precede a final decision to
subcontract. When discussing the
possibility of subcontracting with

the union, the employer should give
cogent reasons for the decision, but
should take care not to give reasons
for contemplating the transfer of
work outside the bargaining unit
that later can be shown to be pretex-
tual or untrue.

The union may have viable sug-
gestions and solutions; its responses
must therefore at least be heard and
considered. The union may suggest
reasonable solutions that would
benefit both the union and the
employer — suggestions that might
satisfy the employer’s objectives
while saving jobs for the employees
who would be affected by the sub-
contracting of bargaining unit work.
(The wisest unions attempt to follow
such an approach.) And, of course,
the employer should provide neces-
sary, relevant information so that the
union is fully aware of the reasons,
basis, and effect of the decision to
subcontract. Many of these practical
approaches make sense even where
the employer has the legal right to
subcontract, because they help mini-
mize defense costs and delays for
legal proceedings and are designed
to maintain a working relationship
with the union, which in most cases
remains on the scene.

Thus, where the employer has the
right to decide to subcontract unilat-
erally, the employer may still talk to
the union and can use its legal rights
as an “insurance policy” in any situ-
ation where the union takes an
unreasonable position. If there is no
prohibition on subcontracting in the
collective bargaining agreement, and
if the employer has bargained in
good faith, the employer can sub-
contract in the event of an impasse.

Bargaining in good faith does not
mean that one must agree with any
of the union’s demands or make any
concessions, although making at
least a few minor concessions may
help demonstrate good faith if

charges are filed later. If the union
bargains for conditions that the
employer cannot or will not agree
to, the employer is not required to
give in. But denial of demands
should be accompanied by an expla-
nation of the reasons; as in any nego-
tiations, the goal should be to
explain and persuade, not just to
take legally defensible technical
positions.

The union does have the legiti-
mate right and political need to pro-
tect employee interests and will
often have a continuing relationship
with the employer. It therefore
makes sense for the employer to be
reasonable when bargaining with
the union over the decision or the
effects of the decision to subcontract.
The union may be concerned with
transfer rights, job bidding, seniority
provisions, severance benefits, and
bumping rights, to name just a few.
If the employer is unreasonable or
intransigent when meeting to dis-
cuss the union’s proposals, fails to
give requested reasonable informa-
tion, refuses to meet, or is generally
uncooperative, it may be held in vio-
lation of the applicable Illinois Act
for failing to bargain in good faith.
The state and local boards will look
to the “totality of circumstances” to
determine whether the employer’s
bargaining conduct was legal.

Conclusion

Knowing the factors that the
board and arbitrators apply when
deciding cases involving subcon-
tracting is merely a starting point.
That knowledge should be used to
help devise practical strategies for
negotiations and operational deci-
sions.

In contract negotiations, it is criti-
cal to weigh the advantages of what
one wants against the risks of failing
to get it — and to prepare fallback or
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alternative strategies in advance.
The timing of notice and “subcon-
tracting” negotiations should be
similarly planned. At all times,
these should be viewed as practical
challenges at least as much as legal
challenges. Itis the wise employer
who anticipates the union’s
response and is prepared to deal
with it in practical ways — not just
with a lock-step legal defense. Simi-
larly, unions best serve their mem-
bers when they work with employ-
ers to find pragmatic solutions to
real problems, and many do so.
Except in unusual cases, labor rela-
tionships are continuing ones, and
the parties cannot afford to make
permanent enemies of each other.

Note

1. Paraphrased from a speech made
by Lawrence E. Royston, Jr., at the
winter meeting of the American
Corrections Association, January 11,
1988.
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