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Date: 7/28/2011 ‘cial District Court - Kootenai County { User: LSMITH

Time: 0342 PM ROA Report
Page 1 of6 Case: CR-2010-0021212 Current Judge: Lansing L. Haynes
Defendant. Gomes, Kathryn Anne

14
State ofldaho vs. Kathryn Anne Gomes

Date Code User Judge
10/21/2010 NCRF LSMITH New Case Filed - Felony To Be Assigned
CRCO LSMITH Criminal Complaint Clark A. Peterson
AFPC LSMITH Affidavit Of Probable Cause To Be Assigned
ORPC LSMITH Order Finding Probabie Cause Clark A. Peterson
HRSC LSMITH Hearing Scheduled (Arraignment/First Clark A. Peterson
Appearance 10/21/2010 02:00 PM)
ARRN LSMITH Hearing result for Arraignment/First Appearance Clark A. Peterson
held on 10/21/2010 02:00 PM: Arraignment/
First Appearance
CONC LSMITH Consolidation of charges: 126488 126487 Clark A. Peterson
ORPD LSMITH Defendant: Gomes, Kathryn Anne Order Clark A. Peterson

Appointing Public Defender Public defender
) Public Defender

CVNC LSMITH No Contact Order: Civil No Contact Order Filed  Clark A. Peterson
Comment: DEF TO STAY 300FT FROM JACOB
DORN Expiration Days: 366 Expiration Date:

10/22/2011
ORBC LSMITH Order Setting Bond and Conditions of Release Clark A, Peterson
PTSE LSMITH Pretrial Services Evaluation To Be Assigned
Document sealed
10/22/2010 HRSC HOFFMAN Hearing Scheduled (Preliminary Hearing Status Quentin F. Harden
Conference 10/29/2010 08:30 AM)
HRSC HOFFMAN Hearing Scheduled (Preliminary Hearing Scott Wayman
11/04/2010 01:30 PM)
HOFFMAN Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing
NCOS BROWN No Contact Order Served To Be Assigned
10/26/2010 NAPH BROWN Notice of Appearance, Request for Timely To Be Assigned

Preliminary Hearing, Motion for Bond Reduction
and Notice of Hearing

DFWP BROWN Defendant's Written Piea - Not Guilty - To Be Assigned
Misdemeanor only
DRQD BROWN Defendant's Request For Discovery To Be Assigned
10/28/2010 PRQD BROWN Plaintiffs Request For Discovery To Be Assigned
PSRS BROWN Plaintiff's Supplemental Response To Discovery To Be Assigned
DRSD BROWN Defendant's Response To Discovery To Be Assigned
10/29/2010 HRHD LARSEN Hearing result for Preliminary Hearing Status Benjamin R. Simpson
Conference held on 10/29/2010 08:30 AM:
Hearing Held
DSRQ BROWN Defendant's Supplemental Req. For Discovery To Be Assigned
DRSD BROWN Defendant's Response To Discovery To Be Assigned
10/30/2010 BNDS OREILLY Bond Posted - Surety (Amount 10000.00) To Be Assigned C ~ 1

11/1/2010 NODF OREILLY Notice To Defendant To Be Assigned ~ €



Date: 7/28/2011
Time: 03:42 PM

Page 2 of6

Firs

State of ldaho vs. Kathryn Anne Gomes

Date

Code

User

cial District Court - Kootenai Count
ROA Report
Case: CR-2010-0021212 Current Judge: Lansing L. Haynes
Defendant: Gomes, Kathryn Anne

User: LSMITH

Judge

11/1/2010
11/2/2010

11/3/2010

11/4/2010

11/8/2010

11/16/2010

11/19/2010

11/23/2010

11/24/2010

12/1/2010
12/6/2010

12/8/2010

12/28/2010

WAVX
SUBF

SUBF

SUBF
SUBF
SUBF
CONT

HRSC

HRSC

SUBF

SUBF

SUBF
SUBF
SUBF
INHD

PHWV

ORHD
INFO
AFCR

HRSC

DCHH

OREILLY
BAXLEY

BAXLEY

CRUMPACKER
CRUMPACKER
CRUMPACKER
BUTLER

HOFFMAN

HOFFMAN

HOFFMAN

HOFFMAN

BAXLEY

ROSENBUSCH

ROSENBUSCH
ROSENBUSCH
ROSENBUSCH
WATKINS

STONE

STONE
BROWN
BROWN

SVERDSTEN

SVERDSTEN
SVERDSTEN

Waiver Of Extradition To Idaho

Subpoena Return/found on 10/31/10 served
Nickolas W Franssen

Subpoena Return/found on 11/01/10 served Brett

D Fletcher

Subpoena Return/found 10/29/10 Jacob Dorn
Subpoena Return/found 10/29/10 Roger Thom
Subpoena Return/found 10/29/10 Charles Hupp

Hearing result for Preliminary Hearing held on
11/04/2010 01:30 PM: Continued

Hearing Scheduled (Preliminary Hearing Status
Conference 11/23/2010 08:30 AM)

Hearing Scheduled (Preliminary Hearing
11/24/2010 01:30 PM)

Notice of Preliminary Hearing Status Conference
and Preliminary Hearing

Notice of Preliminary Hearing Status Conference
and Preliminary Hearing

Subpoena Return/found on 11/14/10 served Brett

D Fletcher

Subpoena Return/found/Nickolas
Franssen/11-17-10

Subpoena Return/found/Roger Thom/11-16-10
Subpoena Return/found/Jacob Dorn/11-16-10
Subpoena Return/found/Charles Hupp/11-16-10

Hearing result for Preliminary Hearing Status
Conference held on 11/23/2010 08:30 AM:
Interim Hearing Held

Hearing result for Preliminary Hearing held on
11/24/2010 01:30 PM: Preliminary Hearing
Waived (bound Over)

Order Holding Defendant

Information

Affidavit of Failure to Comply with Conditions of
Release for Pretrial Services

Hearing Scheduled (Arraignment in District Court
12/28/2010 01:30 PM)

Notice of Hearing

Hearing result for Arraignment in District Court
held on 12/28/2010 01:30 PM: District Court
Hearing CONTINUED

Court Reporter: JOANN SCHALLER

Number of Transcript Pages for this hearing

estimated:

To Be Assigned
To Be Assigned

To Be Assigned

To Be Assigned
To Be Assigned
To Be Assigned
Scott Wayman

James D Stow
Penny E. Friedlander
To Be Assigned

To Be Assigned

To Be Assigned

To Be Assigned

To Be Assigned
To Be Assigned
To Be Assigned
James D Stow

Penny E. Friedlander

Penny E. Friedlander
Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes

ANSE
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ROA Report

Case: CR-2010-0021212 Current Judge: Lansing L. Haynes
Defendant: Gomes, Kathryn Anne

State ofldaho vs. Kathryn Anne Gomes

User: LSMITH

Date Code User Judge
12/28/2010 HRSC SVERDSTEN  Hearing Scheduled (Arraignment in District Court Lansing L. Haynes
01/13/2011 03:00 PM)
SVERDSTEN Notice of Hearing Lansing L. Haynes
12/29/2010 AGRC MCCANDLESS Agreement to Requirements and Conditions Lansing L. Haynes
Under the Pretrial Services Program
NFUS BROWN Notice of Filing Under Seal Lansing L. Haynes
LETR BROWN Letter - From Kootenai Medical Center - Re: Lansing L. Haynes
Admission To Kootenai Behavioral Health Center
on 12/28/10
Document sealed
1/13/2011 DCHH SVERDSTEN  Hearing result for Arraignment in District Court Lansing L. Haynes
held on 01/13/2011 03:00 PM: District Court
Hearing Held
Court Reporter: VAL NUNEMACHER
Number of Transcript Pages for this hearing
estimated:
HRSC SVERDSTEN  Hearing Scheduled (Arraignment in District Court Lansing L. Haynes
01/26/2011 02:30 PM)
SVERDSTEN Notice of Hearing Lansing L. Haynes
NOTC SVERDSTEN  Notice Of Filing Under Seal Lansing L. Haynes
Document sealed
1/26/2011 DCHH SVERDSTEN  Hearing result for Arraignment in District Court ~ Lansing L. Haynes
held on 01/26/2011 02:30 PM: District Court
Hearing Held CONTINUED
Court Reporter: KERI VEARE
Number of Transcript Pages for this hearing
estimated:
HRSC SVERDSTEN  Hearing Scheduled (Status Conference Lansing L. Haynes
03/14/2011 03:30 PM)
SVERDSTEN Notice of Hearing Lansing L. Haynes
3/14/2011 ARRN JOKELA Hearing result for Status Conference held on Lansing L. Haynes
03/14/2011 03:30 PM: Arraignment / First
Appearance Arraignment
PLEA JOKELA A Plea is entered for charge: - NG (118-907 Lansing L. Haynes
Battery-Aggravated)
PLEA JOKELA A Plea is entered for charge: - NG Lansing L. Haynes
(137-2732(C)(1) Controlled
Substance-Possession of)
PLEA JOKELA A Plea is entered for charge: - NG (118-8007 Lansing L. Haynes
Accident-Leaving the Scene of Accident Resulting
in an Injury or Death)
PLEA JOKELA A Plea is entered for charge: - NG Lansing L. Haynes
(137-2732(C)(3) Controlled
Substance-Possession of)
PLEA JOKELA A Plea is entered for charge: - NG (137-2734A(1) Lansing L. Haynes
Drug Paraphernalia-Use or Possess With Intent PR
to Use) LUD



User: LSMITH

Date: 7/28/2011 Firs ial District Court - Kootenai County
Time: 03:42 PM ROA Report
Page 4 of 6 Case: CR-2010-0021212 Current Judge: Lansing L. Haynes

Defendant: Gomes, Kathryn Anne

State of Idaho vs. Kathryn Anne Gomes

Date Code User Judge
3/14/2011 PLEA JOKELA A Plea is entered for charge: - NG (149-1305 Lansing L. Haynes
Accident-Fail to Give Immediate Notice of an
Accident)
HRSC JOKELA Hearing Scheduled (Pre-Trial Conference Lansing L. Haynes
03/24/2011 08:00 AM)
HRSC JOKELA Hearing Scheduled (Jury Trial Scheduled Lansing L. Haynes
04/11/2011 09:00 AM) 3 DAY
JOKELA Notice of Hearing Lansing L. Haynes
DCHH JOKELA District Court Hearing Held Lansing L. Haynes

Court Reporter: Laurie Johnson
Number of Transcript Pages for this hearing

estimated:
3/16/2011 WITP BROWN Witness List - Plaintiff's Lansing L. Haynes
3/22/2011 SUBF BAXLEY Subpoena Return/found on 03/18/11 served Lansing L. Haynes
Jacob W Dorn
SUBF BAXLEY Subpoena Return/found on 03/20/11 served Lansing L. Haynes
Nickolas W Franssen
3/24/2011 HRVC SVERDSTEN  Hearing result for Jury Trial Scheduled held on  Lansing L. Haynes
04/11/2011 09:00 AM: Hearing Vacated 3 DAY
DCHH SVERDSTEN  Hearing result for Pre-Trial Conference held on  Lansing L. Haynes

03/24/2011 08:00 AM: District Court Hearing Hel
Court Reporter: ANNE MANMANUS
Number of Transcript Pages for this hearing

estimated:
HRSC SVERDSTEN  Hearing Scheduled (Jury Trial Scheduled Lansing L. Haynes
07/05/2011 09:00 AM) 3 DAYS
HRSC SVERDSTEN  Hearing Scheduled (Pre-Trial Conference Lansing L. Haynes
06/23/2011 08:00 AM)
SVERDSTEN  AMENDED Notice of Hearing Lansing L. Haynes
SRSD BROWN Supplemental Response To Discovery Lansing L. Haynes
SUBF BAXLEY Subpoena Return/found on 03/22/11 served Sue Lansing L. Haynes
A Dorn
SUBF BAXLEY Subpoena Return/found on 03/22/11 served Lansing L. Haynes
Roger D Thom
SUBF BAXLEY Subpoena Return/found on 03/22/11 served Lansing L. Haynes
Charles M Huff
3/25/2011 SUBF BAXLEY Subpoena Return/found on 03/21/11 served Brett Lansing L. Haynes
D Fletcher
4/13/2011 SUBF ROSENBUSCH Subpoena Return/found/Nickolas Lansing L. Haynes
Franssen/04-11-11
4/14/2011 SUBF ROSENBUSCH Subpoena Return/found/Brett Fletcher/04-12-11  Lansing L. Haynes
4/22/2011 SUBF ROSENBUSCH Subpoena Return/found/Charles Hupp/04-20-11 Lansing L. Haynes
4/25/2011 SUBF BAXLEY Subpoena Return/found on 04/21/11 served Lansing L. Haynes

Roger D Thom

.

¢
.

)

[N
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Firs

State ofldaho vs. Kathryn Anne Gomes

User: LSMITH

Date Code User ) Judge
4/25/2011 SUBF BAXLEY Subpoena Return/found on 04/21/11 served Sue Lansing L. Haynes
A Dorin
5/13/2011 SUBF ROSENBUSCH Subpoena Return/found/Jacob Dorn/05-11-11 Lansing L. Haynes
6/23/2011 HRVC SVERDSTEN  Hearing result for Jury Trial Scheduled held on Lansing L. Haynes
07/05/2011 09:00 AM: Hearing Vacated 3 DAYS
DCHH SVERDSTEN  Hearing result for Pre-Trial Conference held on  Lansing L. Haynes
06/23/2011 08:00 AM: District Court Hearing Helc
Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated:
HRSC SVERDSTEN  Hearing Scheduled (Plea Change 06/29/2011 Lansing L. Haynes
01:30 PM)
SVERDSTEN Notice of Hearing Lansing L. Haynes
6/29/2011 HRSC BURRINGTON Hearing Scheduled (Plea Change 07/20/2011 Lansing L. Haynes
08:00 AM)
DCHH BURRINGTON Hearing result for Plea Change scheduled on Lansing L. Haynes
07/20/2011 08:00 AM: District Court Hearing Hel
Court Reporter: Laurie Johnson
Number of Transcript Pages for this hearing
estimated: Under 100 Pages
CONT BURRINGTON Continued Lansing L. Haynes
BURRINGTON Notice of Hearing Lansing L. Haynes
PTSO BURRINGTON Pretrial Settlement Offer Lansing L. Haynes
HRSC BURRINGTON Hearing Scheduled (Plea Change 07/20/2011 Lansing L. Haynes
08:00 AM)
7/20/2011 PLEA SVERDSTEN A Plea is entered for charge: - GT Lansing L. Haynes
(137-2732(C)(1) Controlled
Substance-Possession of)
PLEA SVERDSTEN A Pleais entered for charge: - GT (118-8007 Lansing L. Haynes
Accident-Leaving the Scene of Accident Resulting
in an Injury or Death)
DCHH SVERDSTEN  Hearing result for Plea Change scheduled on Lansing L. Haynes
07/20/2011 08:00 AM: District Court Hearing Hel
Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated:
HRSC SVERDSTEN  Hearing Scheduled (Sentencing 08/31/2011 Lansing L. Haynes
03:30 PM)
ORES SVERDSTEN  Order for Evaluation(s) and Setting Sentencing  Lansing L. Haynes
AINF SVERDSTEN  Amended Information Lansing L. Haynes
ORDR SVERDSTEN  Order to Amend Information Lansing L. Haynes
PSIO1 SVERDSTEN  Pre-Sentence investigation Evaluation Ordered & Lansing L. Haynes
Sentencing Date
7/22/2011 AFCR MCCANDLESS Affidavit of Failure to Comply with Conditions of  Lansing L. Haynes f* ’ {3

Release for Pretrial Services



Date: 7/28/2011 zsial District Court - Kootenai County ¢

Time: 03:42 PM ROA Report
Page 6 off Case: CR-2010-0021212 Current Judge: Lansing L. Haynes

Defendant. Gomes, Kathryn Anne

State of ldaho vs. Kathryn Anne Gomes

Date Code User Judge

User: LSMITH

7/28/2011 MEMR BROWN Memorandum Of Restitution Lansing L. Haynes



Defendant’s name: Micheal lan Kramer Eﬁﬁ%sﬁ%ﬁ‘ﬁﬁwm}“
Date of amest: March 14, 2009 FILED:

009MAR 16 PMT2: 11
ORDER

Based upon the above Affidavit, the Court hereby finds that there is Probable
crnme or ciimes has been committed, and that the Defendant committed swjd crigpe

Dated this __f &day of F1AM ,200 § at = hours.

CHARGE %‘&“ VIDLATION

1 18-8004 DL

2 18-33008 Poss. of concealed weapon while intoxicated
3 235051, Tmnsport of an open contanst of alcohol

L
3
“=d
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STATE
Deparimental Report # 09-733 | Féa’ﬁm

IN THE DISTRICT COURT OF THE 1ST JUDICIAL DISTRICT OF THé)
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTE EQ HAR 16 PHI2: ||

THE STATE OF IDAHO,

Plaintiff,
COURT CASE NUMBER
PROBABLE CAUSE AFFIDAVIT IN SUPPORT

OF ARREST AND/OR REFUSAL TO TAKE TEST

Michael lan Kramer
Defendant.

DOB
DL#:
State: Washington

State of Idaho,

County of _Kootenai

I, Cpl. S. Lind, the undersigned, being first dly sworn on oath, deposes and says that:

1. I am a peace officer employed by Idaho State Police,

2. The defendant was arrested on 031409 at 0540 [X] AM [_] PM for the crime of driving while under the
influence of alcohol, drugs or any other intoxicating substances pursuant to Section 18-8004 Idaho Code. Second
or more DUI offense in the last ten years? <] YES [ JNO [ JFELONY [X] MISDEMEANOR

3. Location of Occurrence: 190 milepost 3.5

4. Identified the defendant as: Michael I. Kramer by: (check box)
[ IMilitary ID [ |State ID Card [ |Student ID Card [X]Drivers License [_|Credit Cards
[ IPaperwork found [ |Verbal ID by defendant
Witness: identified defendant.
Other:

5. Actual physical control established by: [X]Observation by affiant [X]Observation by Officer Cpl. S. Lind
[ ]Admission of Defendant to: , |_]Statement of Witness:
[ ]Other:

6. I believe that there is probable cause to believe the defendant committed such crime because of the following

facts: .
(NOTE: You must state the source of all information provided below. State what you observed and what

you learned from someone else, identifying that person):

Yo

Ut
Page 1 of 3



PROBABLE CAUSE FOR STOP AND ARREST:
On March 14, 2008 at 0540 hours, I was stationary in the median of 190 near milepost 3.5. I visually estimated the
speed of a vehicle traveling west at 80 miph. I activated my radar and confirmed the vehicle's speed at 84 mph in a
posted 70 mph zone. I stopped the vehicle and contacted the driver, Michael Kramer and identified him with his
Washington driver's license. Kramer said he did not realize he was going that fast. As I spoke with Kramer, I
could see his eyes were glassy and sleepy looking. His speech was slurred and I could smell the odor of an
alcoholic beverage. Kramer denied drinking but later said he had two beers. Ihad Kramer step out of the pickup
for sobriety evaluations. (See results below.) I arrested Kramer and took him to the jail for a breath test. The
results were .174/.157. A driver's status check revealed Kramer had a dui conviction in Washington on 3-22-05.

D.U. L. NOTES Sobriety Tests—Meets Decision Points?
Odor of alcoholic beverage XYes [ [No Gaze Nystagmus  [X]Yes [ ]No
Admitted drinking alcoholic beverage XYes [ |No Walk & Turn XYes [ |No
Slurred speech XYes [ No One Leg Stand XYes [ INo
Impaired memory XlYes [ [No
Glassy/bloodshot eyes XlYes [ |No Crash Involved [Jyes [X]No

Injury [JYes [XNo
Other
Drugs Suspected [ JYes [XINo  DrugRecognition Evaluation Performed [ [Yes [X]No

Reason Drugs are Suspected:

Prior to being offered the test, the defendant was substantially informed of the consequences of refusal and failure
of the test as required by Section 18-8002 and 18-8002A, Idaho Code.

[X] Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was/were
performed in compliance with Section 18-8003 & 18-8004 (4), Idaho Code, and the standards and methods
adopted by the Department of Law Enforcement.

BAC:174/157 by: XBreath Instrument Type: [X] Intoxilyzer 5000 [ ]Alco-Sensor [ |Lifeloc
Instrument Serial #

[ ] Blood AND/OR [ [Urine Test results pending? [ | Yes [ ] No (attached)

Name of person administering breath test: Cpl. S. Lind Date certification expires:113010

[] Defendant refused the test as follows:
Videotape # 202-341.
By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I hereby

solemnly swear that the information contained in this document and attached reports and documents that may be
included herein is true and correct to the best of my information and belief.

Signed: ./K/ 7:

(afﬁant)
Subscrlbed an.cti ‘s‘\gﬁm&) before me on (]i; ti) A )
BN, el LGk
& % NOTARY PUBLIC FOR IDAHD
2 § Residing at: kmmhs Bt
&%, sof My Commission expires: Vodql s
> ‘3:..: =
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()B00KING INFORMATION SHEL e

Booking#_____ KOUTENAI COUNTY PUBLIC SAFETY BUILDING |agency Reporl § C0—= 752
Narmi&ID #1 Date <B-)4-67 ?Vi?rant’ghzck ——
ARRESTEE: Prob. Officer

Name KRavien” N chae! ) via)

- JE Las! First Middie tgﬁ;ﬁg f e Syl

Address_ 277719 A Q&fjd 7R Eg:dDB?réharge:
city__Chacttoucoy ST_tsa_zp 7903 T i —
Home Phone CXS7-77(~ 7 2__ SS# /
City/State of Birth MIAMAROLS | atA) DOB Employer 4/ s ,a/uaw‘ -
D.L. #ngikL State _ ¥ Occupation _ﬂ OMW Work Phone #

PHY SICAL DESCRIPTION:

Height S ' 40 " Weight_J48 sex W\ Hair B0 Eyes#
Race__Whife Glasses Y /¢ Contacts Y /¢ Facial Hair Beardl
Scars, Marks, Tattoo's Aoy 2~

Clothing Description_ SAtomy MS Bk Cont” Rentt
ARRESTING OFFICER INFORMATION:

Date / Time of Arrest_2~/4~O7 /I___ o535k Location__F-7¢& Mmpz S Dist_Z7
Arresting Officer__ & A~ D # 464  Agency c,'bz? Arrival at PSB__ 663 5
CHARGES AND BAIL: _ ARREST TYPE: (OR-VIEW) (WRNT) (CITIZEN) (OTHER)

M/F Code Charges ; ‘Batl » Warrant or Case #

| /¥ FOO% bl OY-733
WAL | 15— 33028 | foss  of- Concedlacl wseopn
[ 4N

23-505(D |vaktbol Avans pk ok Ales

2 LU R [ A e

|

Is the arresting officer aware of any mental or physical conditjens this inmate may have which might affect his/her safety or
ability to be held without special attention by jail staff? Wéhtl Yes {Explain)

VEHICLE INFORMATIO%. hy

Vehicle Lic A 229 SR sriuh YRp2 Make Choeoy  Model Body 4D ' Colorgeed /
Vehicle Disggsitionw‘ I

CITIZEN ARREST: | hereby arrest the above named suspect on the charge(s) indicated and request a peace
officer to take him - her into custody. | will appear as directed and sign a complaint against the person | have arrested.
|Arresting Person Signature Address | Phone #

\Arresting Persons Name (printed) lﬂmce | Sex | DOB lEmojoyer |Ph9_lj_e #

1Officer | 1D # lADorove_d By | D # | Daie
VICTIM'’S RIGHTS INFORMATION: Code: P=Physical inj. T=Threat of Phy. Inj. S=Sexual Offense

| Name: Code Muﬂ._V_WmiﬁdQI@;s; Phone:
1 | Yes No | s
!

Occupation: lRacengx | AQE_I_D_QB_,_BHQLM.S_&.QCLQS& ]Bu,g. Phone: tid 4

JAIL SHR# 355 Rev 3/06




Or— 53
Idaho State Police
INFLUENCE REPORT

. Defendant's Name Michael = Kmes” DOB-

: E-TEST
Contacts [ ]Yes [V@ ‘Glasses | ]Yes [“]Ne  Remove Glasses [ ]
~ /. w0 FIELD SOBRIETY TESTS ‘ ’
Eyes tracking equally [“]Yes [ ]No ’
HORIZONTAL GAZE NYSTAGMUS - ADDITIONAL SOBRIETY TESTS
EYES ~

L, R '
[Z( [Z/ Eye does not pursue smoothly

Distinct Nystagmus at max. deviation k N

Nystagmus onset before 45 degrees

[:ZZ] TOTAL

VERTICAL NYSTAGMUS [¥es [34
PUPILSIZE_______ CONSTRICTED [ | NORMAL [/ DILATED [ ]
WALK AND TURN , NYSTAGMUS
[ ] Cannot keep balance during instructions 0 1 2 3 4 5 6
0 T
"] Starts too soon 1
2
"] Stops too soon WALK 3
AND 4
" Misses heel to toe TURN 5
6
[_7_]/ Steps off line 70
8
Raises arms
[2/ Wrong number of steps OBSERVATIONS
7T Improper turn Eye Color @&'Lh_ Eye ConditionM Speech S/ o /<4#
"] Cannot do test Breath OC(O( e ’HC-CA“’/
[(H 1 Total Foot Wear B¢ Ground Surface /€ R/ f‘“"e““f"’é
ONE LEG STAND
Sways
B/ Raises arms
[ ] Hops CHEMICAL TEST
Puts foot down Breath [ 1 8iood
1 cannotdo test [ 1 Other Test Result _o /79 1/ A4
[?} Total ] Refused test, Why?

AudioTape .Y ¢

VideoTape &> N

Officer's Signature - %’é———“ Date ____,,?’7’ 4! o7

EH 07 05-01 / . REV. 107
[ Ne!

Y
i
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IDAHO UNIFORM CITATION

IN THE DIsaICT COURT OF THE /
THE STATE OF IDAHO, IN AND FOR THE GOUNTY OF __
STATE OF IDAHO

IAHO STATE POLICE
v :

y _o_m,n..,,

COMPLAINT AND SUMMONS
[ ] infraction Gitation

)

)

VvS. V
kiomwer” )
)

S 2
o Last Name Misdemeanor Citation
P~ Dn Lc m o0 / b)\ || Accident Involved
[d'®] m» Name Z_aq_m Initiaf
“ ,Nh -5 L

SDOT TK

ﬂOUmBSq Do_mmm A Do_mmm B Do_mmm C Do_mmm D Donsoq

Dogm mmo?M- w.f vmqmo:m card us Materials Dm*%'
Address =2 7] P«V orz\nl Lo
e 57,-0K 73

THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS:
| certify | have reasonable grounds, and believe the above-named defendant,

%ﬂ ss#_ KRAMEMN] 324 ¥ msaEN? Sex: Llim [ IF
Height S0 wi_$¥S" Hair RO Eyes ;212 2568
Veh. Lic # ﬁ 23585 R _state_wd__ i th,mo:_o_ml‘wuur Make Chreasy
Model A e Cotor __ &

20 OF at OSSE  ociock £ m.

Did commit the following act(s) on _/ £ A2 R
CoAle

Vio. #1 ~Téa

Code Saction

Vio. #2

Coae Section

Location

E{G‘F}Pr County, Idaho.

Hwy. — ___Mp.
YoF T KnD = &Te =S o
ate Officer/Party Serial #/Address Dept.
“yiate Witnessing Officer . Serial #/Address Dept.

THE STATE OF IDAHO TO THE >mO<m NAMED DEFENDANT
You are hersby summoned to appear before the Clerk of the Magistrate's Division of the

U UAaR

District Court o County ldaho,
% located at ‘ on the
3 day of A , 20 , (OR) on or after
| 20_____ and on or before 20
at—_  o'clock M
i acknowledge receipt of this summons and | promise to appear at the time indicated.
Defandant's Signature
| hereby certify service upon the defendant personally onthe___ day of , 20

Cfficer

NOTICE: See reverse side of your cop aﬂ PENALTY and COMPLIANGE instructions.
CCOURT COPY VIOLATION

Defendant’s Name:
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STATE OF LMD

@E{)NTY o K0oTENy }SS
Phelps & Associates, PS
Attorneys At Law
2903 N. Stout Rd. OIHAR 18 M 1p: 52
Spokane, WA 99206-4373 ' ) J

Ph:(509)892-0467; Fax:(509)921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE \\9

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff
NO. CR-09-5447

PRE-TRIAL MOTIONS
MICHAEL 1. KRAMER
Defendant

N’ N N Nt N N N N o’

COMES NOW the Defendant, MICHAEL I. KRAMER, and moves the court for an order
on the following matters:

1. Motions in limine, (reserved);

2. Motion to suppress based on violations of the defendant’s right to be free from
unreasonable search and seizure, right to remain silent, right to counsel, and related
constitutional protections under the State of Idaho Constitution and the United States
Constitution. Defendant's brief in support of motion will be filed upon receipt of
Discovery, including any audio/video recordings, from the prosecuting attorney.

Dated this_\C Day of March, 2009,

ASSOCIATES, PS

Douglas D. Phelps
Attorney for Defendant
ISBA #4755

I B
P %



Certificate of Service

I, Leah M. Holbert, hereby certify that on March 18, 2009, I caused a true and
correct copy of the foregoing NOA, Demands, and Pretrial Motions to be forwarded
& of the reqmrcd charges prepaid by the method indicated below.

Leah M. Holbert
PHELPS & ASSOCIATES, PS
Kootenai County District Court
P.O. Box 9000
324 West Garden
Coeur d'Alene, ID 83816-9000
Hand Delivery _ U.S.Mail X Facsimile Overnight Mail

Kootenai County Prosecutor
501 Government Way

P.O. Box 9000
Coeur d'Alene, ID 83816-9000 .
Hand Delivery U.S. Mail X Facsimile Overnight Mail

215
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Ay O omwy, g
PHELPS & ASSOCIATES, P§ ;
ATTORNEYS AT LAW 07 Mg p g
2901 M. Stout Rd. M1l g
Spakane, WA 992064373

Ph: (509)892-0467, Fax: (509)921-0802

IN THE DISTRICT COURT OF THE FIRST
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF

STATE OF IDAHO,
PlaintifT, Case No. CR-09-5447
Citution No. 1367681/1167682
Vi
MICHAEL L. KRAMER, DEFENDANT'S REQUEST
FOR DISCOVERY
Defendant.

PLEASE TAKE NOTICE that the undersigned pursuant to Rule 16 of the 1daho
Criminal Rules, the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the
Constitution of the United States, and Article § 1, 2, 13 and 17 of the Constitution of the
State of ldaho requests discovery inspection of all materials discoverable by defendant per
LC.R. 16 b (1-8) and the aforementioned Constitution provisions mcluding but not limited 1o
the following information, evidence and matenals:

I Any relevant recorded statement made by the defendant and copics thereof,
custody or control of the State, the existence of which is known or which is known or
which is available 1o the prosccuting attomey by the exercise of due diligence, and
also the substance of any relevant or oral statement made by the defendant whether
before or after arrest (o a peace officer, prosecuting attomey or his agent, and the
recorded testimony of the defendant before a Grand Jury which relates to the offense

charged.
2. Any written or recorded statements by a co-defendant, and the substance of

DEFERDANT"S REQUEST FOR DISCOVERY —p. | of 4 - 1 5



any relevant ofal statement made by a co-defendant whether before or after arrest in
response to interrogation by any person known by the co-defendant to be a peace

office or agent of the prosecuting attorney, or which are otherwise relevant to the
offense charged.

A copy of the defendant's prior record, if any, as is then or may become
available to the prosecuting attorney.

B&oké, papers, documents, photographs, tangible objects, and copies and
portions thereof, which are in the possession or control of the prosecuting attomey
and which are material to the preparation of the defense, or intended for use by the
prosecutor as evidence at trial, or obtained from or belonging to the defendant.

The results of reports of physical or mental examinations and of scientific
tests or experiments made in connections with this particular case, and copies thereof,
within the possession or control of the prosecuting attorney, the existence of which is
known or is available to the prosecuting attorney by exercise of due diligence.

A written list of the names and addresses of all persons having knowledge of
relevant facts who may be called by the prosecuting attomey as witnesses at trial,
together with any record of prior felony convictions of any such person which is
within the knowledge of the prosecuting attorney. Also the statements made by the -

prosecution witnesses, or prospective witnesses, made to the prosecuting attorney or

his agents, or to any official involved in the investigatory process of the case. Provide

‘a written list identifying by name, address, and relevant specialty, of all experts

expected to testify or provide testimony at trial or hearing, and those have relevant

knowledge of relevant facts, including their applicable medical, scientific or technical -

(.
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11.

12.

13.

DEFENDANT’S REQUEST FOR DISCOVERY -p.3 of 4

backgrouﬁds With their curriculum vitae.

All reports and memoranda in the possession of the prosecuting attorney or
which may come into the possession of the prosecuting attorney which were made by
a police officer or any investigator in connection with the investigation or the
prosecution of this case.

The underlying facts or date that form the basis of any expert testimony
pursuant t;) idaho Rule of Evidence 705. \

- All documentation in support of or in connection with any search warrant
issued in connection with this case, applications for search warrants (whether granted
or denied), all affidavits, declarations and materials in support of such search
warraants, all search warrants and all search warrant returns.

All material evidence within the scope of Brady v. Maryland, 373 U.S. 83
(1963), United States v. Agurs, 427 U.S. 97 (1976), Kyles v. Whitley, ____ U.S.
_,1158.Ct. 1555 (1985) and the progeny.

The existence and substance of any payments, promises of leniency,
preferential treatment or other inducements or threats made to prospective witnesses,
within the scope of the United States v. Giglio, 405 U.S. 150 (1972) and Napue v.
Hllinois, 362 U.S. 264 (1959) and their progeny.

Disclose whether a defendant or any other person was identified by any
lineup, showup, photo spread or similar identification proceeding relating to the
offense charged, and produce any pictures utilized or resulting therefrom and the
names, addresses, énd telephone numbers of all identifying witnesses.

The criminal record of any and all witnesses who will testify for the State at



BARRY McHUGH
Prosecuting Attorney

501 Government Way; Box 9000
Coeur d’Alene, ID 83814-1800
Telephone: (208)446-1800
Facsimile: (208)446-1833

Assigned Attorney
Amy Nixon, Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, Case No. CR- M(09-5447
Plaintiff,
VS. PLAINTIFF’S REQUEST FOR
DISCOVERY

MICHAEL I. KRAMER,
Defendant.

TO THE ABOVE-NAMED DEFENDANT AND YOUR ATTORNEY OF RECORD:

PLEASE TAKE NOTICE that the Kootenai County Prosecuting Attorney, requests the

following discovery:

1. That, pursuant to I.C.R. 16 (c)(1), the state be permitted to inspect, copy, and/or

- photograph any books, papers, documents, photographs, tangible objects, or copies or
portions thereof, which are within the possession, custody, or control of the defendant,
and which the defendant intends to introduce as evidence at trial.

2. That, pursuant to I.C.R. 16 (c)2), the state be permitted to inspect, copy, and/or
photograph any results or reports of physical or mental examinations and of scientific
tests or experiments made in connection with this particular case, or copies thereof,
within the possession or control of the defendant, which the defendant intends to
introduce in evidence at the trial, or which were prepared by a witness whom the
defendant intends to call at the trial when the results or report relates to the testimony of
the witness.

019
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3. That, pursuant to I.C.R. 16 (c)(3), thekdefendant provide a written list of the names and
addresses of witnesses whom the defendant intends to call at trial.

4. That, pursuant to I.C.R. 16 (c)(4), the defendant provide a written summary or report of
any testimony that the defense intends on introducing pursuant to Rules 702, 703, or 705
of the Idaho Rules of Evidence at trial or hearing. Please describe the witness’s opinions,
the facts and data for those opinions and the witness’s qualifications. If the expert is
expected to testify to his or her opinions regarding mental health, the state requests that
the defendant comply with all requirements set fourth in I.C. § 18-207.

5. That, pursuant to I.C.R. 12.1 and I.C. § 19-519, the defendant provide notice of his or her

intention to offer a defense of an alibi.

DATED this Lﬂwday of Maych , 2009.
AUAVIY

AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the Ag day of March, 2009, a true and correct copy of the
foregoing was mailed, faxed, and/or hand-delivered to:

Douglas D. Phelps
Fax: (509) 921-0802

I AYAN

——"

~
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BARRY McHUGH
Prosecuting Attorney

501 Government Way; Box 9000
Coeur d’Alene, ID 83816
Telephone:  (208) 446-1800
Facsimile: (208) 446-1833

Assigned Attorney

Amy Nixon, Deputy Prosecuting Attorney
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

VS.

Plaintiff,

MICHAEL I. KRAMER,

Defendant.

Case No. CR- M09-5447

PLAINTIFF’S RESPONSE TO
REQUEST FOR DISCOVERY

COMES NOW, BARRY McHUGH, Prosecuting Attorney, for Kootenai County, Idaho,

and submits the following response to Discovery:

1. Pursuant to Idaho Criminal Rule 16 (a), the prosecution is unaware of any evidence

within its possession or control that is exculpatory on its face relating to the offense charged

other than that which may be included in the enclosed reports. With regards to evidence that

may be exculpatory as used or interpreted, the prosecution requests that counsel submit, in

writing, the defense to be asserted in the case so the prosecution can review its file to determine

if any facts, evidence or witnesses may be material to the preparation of the defense.

PLAINTIFF’S RESPONSE TO

DEFENDANT’S REQUEST FOR DISCOVERY

AN
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2. The State has complied with defendant's request for discovery by furnishing the
following information, evidence and materials:

ISP report/citation #091SP0733, (pp.1-10)
The Defendant’s criminal recerd, (pp.11-15)

If you have not received any of the foregoing copies, please contact this office immediately. The
Prosecuting Attorney objects to any request beyond the scope of I.C.R. 16, and speciﬁcéﬂy
objects to any request for copies of subpoenas issued by the state in this matter, for any witness’s
NCIC or Spillman report, and for any of the witness’s misdemeanor criminal history under
Ramirez v. State, 119 Idaho 1037 (1991).

3. Pursuant to Idaho Criminal Rule 16, the Prosecuting Attorney further informs the
defendant that you are permitted to inspect and copy or photograph books, paper, documents,
photographs, tangible objects, building or places or copies or portions thereof, which are
mentioned or listed in the above listed documents and which are in the possession, custody or
control of the prosecuting attorney and which are material to the preparation of the defense, or
intended for use by the prosecutor as evidence at trial, or obtained from or belonging to the
defendant.

4. The Prosecuting Attorney further informs the defendant that you are permitted to
inspect and copy or photograph any results or reports of physical or mental examinations, and of
scientific tests or experiments, made in connection with the particular case, or copies therefore,
which are mentimg:d or listed in the above listed documents and which are within the possession,
custody or control of the prosecuting attorney, the existence of which is known or is available to
the prosecuting attorney by the exercise of due diligence.

5. NOTICE is hereby given that any Information to be filed in this matter will include a

Deadly Weapons Enhancement and a Habitual Offender Enhancement if applicable.

€2
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6. The State further reserves the right to call on any witnesses listed in the provided
discovery or listed in the underlying police report, and any witnesses listed in the provided
discovery or listed in any underlying reports or documentation submitted by the defense.

7. NOTICE OF INTENT TO USE RULE 404(b) EVIDENCE: Pursuant to Rule

404(b), the State hereby provides notice of its intent to use any of the evidence described or
referred to in the provided discovery.

8. The State reserves the right to supplement discovery as it becomes available.

The Prosecuting Attorney further informs the defendant, the State may request an
increase in bail and/or that condition(s) of release be established or modified at the time
of the preliminary hearing scheduled in this matter.

Offer of settlement included along with discovery.

DATED this 24 ( ”day of MAYCh . 2009.
AmMixov)

AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the QQ day of March, 2009, a true and correct copy of the
foregoing was mailed, faxed, and/or hand-delivered to:

Douglas D. Phelps

Fax: (509) 921-0802 DA~

023
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BARRY McHUGH '
Prosecuting Attorney 7 o .
501 Government Way/Box 9000 003 APR - | PH 3: 55
Coeur d'Alene, ID 83814 '
Telephone: (208) 446-1800
Facsimile: (208) 446-1833

ASSIGNED ATTORNEY
Amy Nixon, Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, )
) Case No. CR-M09-5447
Plaintiff, )
) SUPPLEMENTAL
vs. ) RESPONSE TO DISCOVERY
)
MICHAEL 1. KRAMER, )
)
Defendant. )
)

COMES NOW, BARRY McHUGH, Prosecuting Attorney in and for the County of Kootenai,
State of Idaho, and submits the following Supplemental Response to Request for Discovery:

That the State has complied with such request by furnishing the following additional
evidence and materials with regard to defendant's request for disclosure on the following:

1. ISP Narrative Report #091SP0733, (pp.16-19)

If you have not received any of the foregoing copies, please contact this office immediately.

Pursuant to Idaho Criminal Rule 16, the Prosecuting Attorney further informs the defendant
that you are permitted to inspect and copy or photograph books, paper, documents, photographs,

tangible objects, building, or places, or copies or portions thereof, which are material to the

SUPPLEMENTAL - 1 noaA



preparation of the defense, or intended for use by the pros‘ecutor as evidence at trial, or obtained from
or belonging to the defendant.

The Prosecuting Attomey further informs the defendant that you are permitted to inspect and
copy or photograph any results or reports of physical or mental examinations, and of scientific tests
or experiments, made in connection with the particular case, or copies thereof, within the pos’session,
custody or control of the prosecuting attorney, the existence of which is known or is available to the

prosecuting attorney by the exercise of due diligence.

DATED thjs'ﬂ't_“day of MAVII 2009,

j‘\wu My

AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the l day of. Ml ] ,2009, a true and correct
copy of the foregoing was mailed, faxed, and/or hand- "delivered to:

Douglas D. Phelps
Fax: (509) 921-0802

AN
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BARRY McHUGH

Prosecuting Attorney 2008
501 Government Way/Box 9000

Coeur d'Alene, ID 83814 '
Telephone: (208) 446-1800
Facsimile: (208) 446-1833

APR-3 AM10: |8

4
5 4 gg}ﬂ

ASSIGNED ATTORNEY
Amy Nixon, Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Case No. CR-M09-5447

Plaintiff,
2™ SUPPLEMENTAL

VvS. RESPONSE TO DISCOVERY

MICHAEL 1. KRAMER,

Defendant.

COMESNOW,BARRY McHUGH, Prosecuting Attorney in and for the County of Kootenai,
State of Idaho, and submits the following Supplemental Response to Request for Discovery:

That the State has complied with such request by furnishing the following additional
evidence and materials with regard to defendant's request for disclosure on the following:

1. ISP Narrative Report (page 1 of 4) #09ISP0733, (pp.20)

If you have not received any of the foregoing copies, please contact this office immediately.

Pursuant to Idaho Criminal Rule 16, the Prosecuting Attorney further informs the defendant
that you are permitted to inspect and copy or photograph books, paper, documents, photographs,

tangible objects, building, or places, or copies or portions thereof, which are material to the

2™ SUPPLEMENTAL - 1 Ny 4



preparation of the defense, or intended for use by the prosecutor as evidence at trial, or obtained from
or belonging to the defendant.

The Prosecuting Attorney further informs the defendant that you are permitted to inspect and
copy or photograph any results or reports of physical or mental examinations, and of scientific tests
or experiments, made in connection with the particular case, or copies thereof, within the possession,
custody or control of the prosecuting attorney, the existence of which is known or is available to the

prosecuting attorney by the exercise of due diligence.

DATED this 279 day of A\Q\( A . 2000.

AMNIXow)
AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the 2 __day of. M[ [ ( , 2009, a true and correct
copy of the foregoing was mailed, faxed, and/or handldelivered to:

Douglas D. Phelps
Fax: (509) 921-0802

I
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IN THE DISTRICT COURT OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff, Case No. CRM-2009-0005447
Vs. MOTION TO VACATE PRETRIAL
CONFERENCE
MICHAEL KRAMER,
Defendant.

COMES NOW the above-entitled defendant, by and through his attorney of
record PETER JONES, and hereby_moves this court to vacate the pretrial conference set
in this matter. Good cause exists, as defense counsel is required to ‘appcar in Moses
Lake, Washington, at that time and will be unable to attend this pre-trial conference.

Counsel have discussed resolution of this case telephonically and do not, at this time,

have a resohution.

Respectfully submitted this 26" day of Ve

ey fof Defendant

The State has no objection
/telephonic approval ted 5/26/09/
Amy Nixon
Deputy Prosecutor
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IN THE DISTRICT COURT OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff, Case No. CRM-2009-0005447
Vs, ORDER TO VACATE PRETRIAL
CONFERENCE
MICHAEL KRAMER,
Defendant.

IT IS HEREBY ORDERED that the pre-trial conference set in this matter be
VACATED and that this matter remain scheduled for jury trial.

By my hand this&‘day of May, 2009,

Magistrate Judge Presiding ﬂ )
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05/26/2000 TUE 12:45 FAX 5098 821 0802 Phelps & Associates idoos 004

Certificate of Service

I, Leah M. Holbert, hereby certify that on May 26, 2009, I caused a true and
correct copy of the foregoing Motion and Order to Continue to be forwarded with all
of &3? required charges prepaid by the method indicated below.

Cedn Matlut

Leah M. Holbert
PHELPS & ASSOCIATES, PS
Kootenai County District Court
P.O. Box 9000
324 West Garden
Coeur d'Alene, ID 83816-9000
Hand Delivery .8, Mail X Facsimile Overnight Mail

Kootenai County Prosecutor
501 Government Way

P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Hand Delivery __ U.S. Mail b _" Facsimile Ovemnight Mail

L PR o
Wwog/wyaz@/é%/% /z&/d?ﬂ/ - .
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BARRY McHUGH

Prosecuting Attormey

501 Government Way/Box 9000
Cocur d’Alene, 1D 83814-1800
Telephone:  (208) 446-1800
Facsimile:  (208) 446-1833

Assigned Attorney
AMY NIXON

[N THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, TN AKD FOR THE COUNTY OF KDOTENAL

STATE OF IDAHO,
Plainuff,

¥a.

MICHAEL I. KRAMER,
Defendant.

Case No, CR-M09-5447

A" SUPPLEMENTAL
RESPONSE TO DISCOVERY

COMES NOW, BARRY McHUGH, Prosecuting Attorney for Kootenai County, Idaho,

and submits the following Supplemental Response to Request for Discovery

The State has complied with Defendant’s request by fumnishing the following additional

evidence and materials:

1. Caopy of video recording (available upon receipt of replacement DVD).

If you have not received any of the foregoing copies, please conlact this office

immediately.

Pursuant 10 ldaho Criminal Rule 16, the Prosecuting Attoney further informs the

defendant that you are permitted to inspect and copy or photograph books, paper, documents,
photographs, tangible objects, building, or places, or copies or portions thereof, which are

3* SUPPLEMENTAL RESPONSE TO DISCOVERY Page | of 2 N33



material to the preparation of the defense, or intended for use by the prosecutor as evidence at
trial, or obtained from or belonging to the defendant.

The Prosecuting Attorney further informs the defendant that you are permitted to inspect
and copy or photograph any results or reports of physical or mental examinations, and of
scientific tests or experiments, made in connection with the particular case, or copies thereof,
within the possession, custody or control of the prosecuting attorney, the existence of which is

known or is available to the prosecuting attorney by the exercise of due diligence.

DATED this _| l “ \ day of JUNC. 2001

AMYNIXQN . '

Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that, on the /g day of &M , 2@ , I caused

the foregoing to be transmitted as followed:

DOUGLAS PHELPS, ATTORNEY AT LAW (FAX 509-921-080&

D 2%
U

3%0 SUPPLEMENTAL RESPONSE TO DISCOVERY Page 2 of 2 N34
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STATE OF IDAHD
COUNTY OF KOOTENAL?SS
gounT KO TENM}
2003 JUN 2L AMID: 07
BARRY McHUGH
Prosecuting Attorey

501 Government Way; Box 9000
Coeur d’Alene, ID 83814-1800
Phone: (208) 446-1800
Facsimile: (208) 446-1833

Assigned Attorney
AMY NIXON

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, Case No. CR-M09-5447
Plaintiff,
VS. AMENDED CRIMINAL
COMPLAINT

MICHAEL 1. KRAMER

p.05.: TG

SS#:

Agency Case: 09-1367681 KCSD
09-1367682 KCSD

Defendant.

COMES NOW, AMY NIXON, and does hereby amend the complaint as follows:
complains that the above-named defendant did commit the crime of COUNT I, DRIVING
UNDER THE INFLUENCE, a misdemeanor, Idaho Code §§ 18-8004, 18-8005(4); COUNT
II, POSSESSION OF A CONCEALED WEAPON WHILE UNDER THE INFLUENCE
OF ALCOHOL, a misdemeanor, ‘Idaho Code § 18-3302B; COUNT III, TRANSPORTING
AN OPENED CONTAINER OF ALCOHOL IN A MOTOR VEHICLE, a misdemeanor,

Idaho Coede § 23-505(1); committed as follows:

AMENDED CRIMINAL COMPLAINT 1of3



COUNT1

That the defendant, MICHAEL 1. KRAMER, on or about the 14th day of March, 2009, in
Kootenai County, Idaho, did drive a motor vehicle and/or was in actual physical control of said
motor vehicle upon a street, highway, intersection, or other pla;:e open to the public while under
the influence of alcohol, drugs, or other intoxicating substances, or, in the alternative, did drive
the above described motor vehicle at the above described location, with an alcohol concentration
of .08 percent or more, to-wit: .174/.157 as shown by an analysis of his breath; and

COUNT II

That the Defendant, MICHAEL 1. KRAMER, on or about the 14" day of March, 2009, in
the County of Kootenai, State of Idaho, did carry a concealed weapon, to-wit: a .40 caliber pistol
on or about his person while intoxicated and/or under the influence of an intoxicating drink or
drug; and

COUNT 111

That the Defendant, MICHAEL 1. KRAMER, on or about the 14™ day of March, 2009, in
the County of Kootenai, State of Idaho, did willfully and unlawfully transport an opened and/or
unsealed container of alcohol in a motor vehicle; all of which is contrary to the form, force and
effect of the statute in such case made and provided and against the peace and dignity of the
people of the State of Idaho.

PART 11

The State further informs the Court that the defendant, MICHAEL 1. KRAMER, was
previously convicted of DRIVING UNDER THE INFLUENCE, or a substantially conforming
criminal violation, on one (1) prior occasion within in the last 10 years, to-wit: a conviction on

March 22, 2005, Spokane County, Washington (Case No. B00040316).

o
(@
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DATED this ZLMday of JUNe . 2000.

PN 1z

AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the Z 7 day ofj“\k, , 2OM , a true and correct
copy of the foregoing was cause to be mailed as follows:

Peter Jones, Phelps & Associates
Via Facsimile: 509-921-0802

MN~_—

v
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BARRY McHUGH oL T
Prosccuting Attorney

501 Government Way; Box 9000

Coeur d'Alene, 1D B3814-1800

Phone: (208) 446-1800 p—
Facsimile: (208) 446-1833

Assigned Attomey
AMY NIXON

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, Case No. CR-M09-5447
Plaintiff,
Vi SECOND AMENDED
CRIMINAL COMPLAINT
MICHAEL 1. &
D.ﬂ.B.“ Agency Case: 09-1367681 KCSD
SS & 09-1367682 KCSD
Delendant.

COMES NOW, AMY NIXON, and does hereby amend the complaint as follows:
complains that the above-named defendant did commit the crime of COUNT 1, DRIVING
UNDER THE INFLUENCE ~SECOND-OFFENSE = misdemeanor, Idaho Code §§ 18-8004,
18-8005(4), COUNT 11, POSSESSION OF A CONCEALED WEAPON WHILE UNDER
THE INFLUENCE OF ALCOHOL. a misdemeanor. ldaho Code § 18-3302B; COUNT 11,
TRANSPORTING AN OPENED CONTAINER OF ALCOHOL IN A MOTOR

VEHICLE, & misdemeanor, ldaho Code § 23-505(1), commitied as follows:

M
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COUNT 1
That the defendant, MICHAEL 1. KRAMER, on or about the 14th day of March, 2009, in
Kootenai County, Idaho, did drive a motor vehicle and/or was in actual physical control of said
motor vehicle upon a street, highway, intersection, or other place open to the public while under
the influence of alcohol, drugs, or other intoxicating substances, or, in the alternative, did drive
the above described motor vehicle at the above described location, with an alcohol concentration
of .08 percent or more, to-wit: .174/.157 as shown by an analysis of his breath; and
COUNT 11
That the Defendant, MICHAEL 1. KRAMER, on or about the 14" day of March, 2009, in
the County of Kootenai, State of Idaho, did carry a concealed weapon, to-wit: a .40 caliber pistol
on or about his person while intoxicated and/or under the influence of an intoxicating drink or
drug; and
COUNT II1
That the Defendant, MICHAEL 1. KRAMER, on or about the 14® day of March, 20009, in
the County of Kootenai, State of Idaho, did willfully and unlawfully transport an opened and/or
unsealed container of alcohol in a motor vehicle; all of which is contrary to the form, force and

effect of the statute in such case made and provided and against the peace and dignity of the

N
PART II ﬂgo.,\
The State further informs theCourt that the defendant, MIC L. I. KRAMER, was
previously convicted of DRIVING UNDBR THE INFLUENCE, or a substantially conforming

criminal violation, on one (1) prior occasion witqinifi the last 10 years, to-wit: a conviction on

people of the State of Idaho.

March 22, 2005, Spokane County, Washingto éas No. B00040316).
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DATED this [ ﬁbc\iay of Pcu@ ust , 2009.

Ay Niwds
AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the / / day og_ndl(ﬁ ,200 7, a true and correct

copy of the foregoing was cause to be mailed as follows:

Peter Jones, Phelps & Associates

Via Facsimile: 509-921-0802 \%

/U
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STATE OF I0HO
COLNTY 07 WOCTEN }ss

Phelps & Associates, PS .
Attorneys at Law

2903 North Stout Rd. : HEMAR 10 PM 1: 21
Spokane, WA 99206 ,
Ph: (509)892-0467; Fax(509)921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

Defendant

STATE OF IDAHO )
Plaintiff ) CASE NO. CR-09-5447
)
vs. )
) PROPOSED JURY
MICHAEL I. KRAMER ) INSTRUCTIONS
) .
)

COMES NOW the above-entitled defendant, by and through his attorney of
-record DOUGLAS D. PHELPS, and hereby proposes that the following instructions be
submitted to the jury: |
1. All standard instructions regarding jury trial procedures, burden of proof,
testimony, and presentation of evidence.
2. The attached instructions.

Respectfully submitted this 10™ day of March, 2010

\
<X —

Douglas D. Phelps
Attorney for Defendant
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INSTRUCTION NO. (

In order for the defendant to be guilty of Driving
Under the Influence the state must prove each of the
following:

1. On or about the 14™ day of March, 2009,

2. in the state of Idaho

3. the defendant Michael I. Kramer, drove or was in
actual physical control of

4. a motor vehicle

5. upon a highway, street or bridge or upon public or
‘private property open to the public,

6. while having an alcohol concentration of 0.08 or
more as shown by analysis of the defendant’s breath.

If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

ICJI 1000
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" INSTRUCTION NO. 22—
The phrase "actual physical control,” means being in
the driver's position of the motor vehicle with the motor
running or with the motor wvehicle moving.

ICJI 1003
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" INSTRUCTION No. %

To prove that someone was under the influence of
alcohol or any intoxicating substance, it is not necessary
that any particular degree or state of intoxication be
shown. Rather, the state must show that the defendant had
consumed sufficient alcohol or had used enough of
intoxicating substance(s) to influence or affect the
defendant's ability to drive the motor vehicle.

ok
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INSTRUCTION NO. ‘(

In order for the defendant to be guilty of Carrying a
Concealed Weapon, the state must prove each of the
following:

1. On or about the 14™ day of March, 2009,

2. in the state of Idaho,

3. the defendant Michael I. Kramer

4 carried a pistol

5 which was concealed on or about the defendant's

person,

6. the defendant did not have a license to carry a
concealed weapon, and

7. the defendant was in a motor vehicle

8. which was inside the limits or confines of a
city.

If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reascnable
doubt, then you must find the defendant guilty.

A pistol or revolver, whether loaded or unloaded, is
not concealed in a motor vehicle if it is located in plain
view.

A firearm may be concealed legally in a motor vehicle
so long as it is disassembled or unloaded.

ICJTI 1415
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INSTRUCTION NO.

In order for the defendant to be guilty of Driving
Under the Influence the state must prove each of the
following:

1. On or about the 14 day of March, 2009,
2. in the state of Idaho

3. the defendant Michael I. Kramer, drove or was in
actual physical control of

4. a motor vehicle
5. upon a highway, street or bridge or upon public or
private property open to the public,

6. while having an alcohol concentration of 0.08 or
more as shown by analysis of the defendant’s breath.

If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO.

The phrase "actual physical control, " means being in
the driver's position of the motor vehicle with the motor
running or with the motor vehicle moving.



INSTRUCTION NO.

To prove that someone was under the influence of
alcohol or any intoxicating substance, it is not necessary
that any particular degree or state of intoxication be
shown. Rather, the state must show that the defendant had
consumed sufficient alcohol or had used enough of
intoxicating substance(s) to influence or affect the
defendant's ability to drive the motor vehicle.
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INSTRUCTION NO.

In order for the defendant to be guilty of Carrying a
Concealed Weapon, the state must prove each of the
following:

1. On or about the 14™ day of March, 2009,

2 in the state of Idaho,

3. the defendant Michael I. Kramer

4. carried a pistol

5 which was concealed on or about the defendant's
person,

6. the defendant did not have a license to carry a
concealed weapon, and

7. the defendant was in a motor wvehicle

8. which was inside the limits or confines of a
city.

If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

A pistol or revolver, whether loaded or unloaded, is
not concealed in a motor vehicle if it is located in plain
view.

A firearm may be concealed legally in a motor vehlcle
so long as it is disassembled or unloaded.
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Certificate of Service
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I, Leah M. Holbert, hereby certify that on March 10, 2010, I caused a true and
correct copy of the foregoing Proposed Jury Instructions to be forwarded with all of

the required charges prepaid by the method indicated below.

Leah M. Holbert i
PHELPS & ASSOCIATES, PS
Kootenai County District Court
P.O. Box 9000
324 West Garden
Coeur d'Alene, ID 83816-9000
Hand Delivery US.Mail *  Facsimile

Kootenai County Prosecutor
501 Government Way

P.O. Box 2000
Coeur d'Alene, ID 83816-9000
Hand Delivery U.S.Mail X  Facsimile

Ovemight Mail

Ovemnight Mail
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STATE OF IDAHG } sS

- COUNTY OF KOOTENA
FILED
BARRY McHUGH };;fm‘ |1 AM @
Prosecuting Attorney ' At 8- 12

501 Government Way/Box 9000
Coeur d’Alene, ID 83816-1800
Phone: (208) 446-1800 i '
Facsimile: (208).446-1833 ‘S‘

Assigned Attorney
AMY NIXON

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, | Case No. CR-M09-5447
Plaintiff, X | .
vs. | PLAINTIFF’S SUPPLEMENTAL
RESPONSE REGARDING EXPERT
MICHAEL KRAMER, . WITNESS ~
Defendant.

COMES NOW, Amy Nixon, Deputy Prosecuting Attorney for Kootenai County, and

.hereby submits the following Suppleméntal Response to Discovery Regarding Expert Witness.

. This supplementa] response is made pursuant to defense counsel’s indication at the trial
conference on Monday, March 8, that he believes an additional fifteen minute waiting period -
would have been required after the Defendant’s first invalid breath test. Following the first

invalid result and termination of the test, Corporal Sean Lind offered the Deféndént a second

, breath test which resulted in a sample of .174/.157. Although this issue has not been raised in a

motion to suppress nor a‘motion in limine, should this issue aﬁse at trial, the State intends to call

‘the following expert witness.

'1. Jeremy Johnston, Idaho State Police, Forensic Scientist

3
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(

FAX No. 208-446+
(“

| a. OPINION SsUMb«!{ARY:‘ Mr. I ohnston will testify that a second fifteen minute‘

waiting period was not required after the Defendant’s first test resulted in an

* invalid sample and termination of the test. Mr. Johmston will further testify

that the breath testing procedures followed by Corporal Sean Lind complied

with all required standards, anci that the breath test result of 1741.157 is an
accurate measure of the Defendant’s breath alcohol content.

b. FACTS/DATA SUPPORTING OPINION: Mr. Johnston is a breath testing
specialist and is familiar with the Idaho State Poﬁcé Standard Operating
Procedures regarding breath tests. He will explain the scientific basis for .thej
fifteen minute wait period; additionally, he will describe why an additional
fifteen minute wmtmg penod would pot be requ:red when suspected mouth
alcohol was not the reason for the invalid sample and termination of the test.
Here, because mouth alcohol was not the basis for termination of the first test,
Mr. JoMn wﬂl explain the scientific basis of why the test'res;ults are still
reliable. | |

. QUAL]IEICATIONS See attached Curriculum Vitae.

DATED this day of MANCM 2010
A Nieom

AMY NIXON
Deputy Prosecuting Attorney

 CERTIFICATE OF MAILING ' -
I hereby certify that, onthe ﬁ day of \[\(\QM— ' , 2001 caused
the foregoing to be transmitted as followed: ’ .o
Doug Phelps

509-921-0802 - ' S /W\
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Curriculum Vitae

Name: Jeremy T. Johnston
- Position: Forensic Scientist I

Education:

Additional Study:

“Professional
Bxpm'once:

Professional
Organizations:

B.S. Nann'al Science, Lewis and Clark College, 1995

M.S. Forensic Science, Virginia ‘Commonwealth Umversny, R1chmond
VA, 1999

Drug Chemistry, Virginia Institute of Forensic Scionce and Medicine,
Richmond VA, 2001

Forensic Chemist Seminar, Drug Enforcement Admmlstratlon, Chantilly
VA, February 2001

Crime Sce:ne Technology 1 & 2,Coeur d’ Alene ID, August 2003

Robert F. Borkenstein Course on Alcohol and Highway Safety: Testing,
Research and Litigation, University of Indiana, May 2004

ISP DRE Academy, January 2006
Intoxilizer Workgroup Meeting, August 2006

Intoxilizer Maintenenace, CMI, Owensboro KY, April 2008

July 2003-15resent: Forensic Scientist H,'Region 1 Laboratory,

Idaho State Police, Coeur d° Alene, ]D

July 2000-July 2003: Forensic Scientist, Eastern La‘boratory, Vu'gma

. Division of Forensic Science, Norfolk, VA.

March 1999-June 2000: Laboratory Technician Sr., Central Léboratory,
Virginia Division of Forensic Science, Richmond VA.

August 1995-August 1998: Semor Laboratory Assistant, Oregon Health
Sciences University, Portland, OR.

Alpha Phi Sigma National Criminal Justice Ho_nor Society, 1999
American Boaid of Criminalistics — Fellow

. . Northwest Assocmnon of Forensic Scwnnsts member

Clandestine Laboratory Invesngaung Chexmst member

~
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BARRY McHUGH

Prosecuting Attorney

501 Government Way/ Box 9000
Coeur d’Alene, ID 83816
Telephone: - (208) 446-1800
Facsimile:  .(208) 446-1833

PAX No. 208-446; P. 002
¢

SWEOFLAO a5
COUNTY CF KDOTENA
FILED '
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN.AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,

V8.

MICHAEL KRAMER,
‘Defendant.

Case No. CR- 09-5447

SUPPLEMENTAL WITNESS
LIST -

The Plaintiff may call the following witnesses st trial, although not necessarily in the

same order as listed.

1.  Corporal Sean Lind, Idaho State Police, (208) 772-6055
2. Jeremy Johnston, Idaho State Police, (208) 209-8700. See attached.

DATED this |'Uh" day-of_Mgrh ,2010

\ \ SUPPLEMENTAL WITNESS LIST

M

AMY NIXON
Deputy Prosecuting Attorney
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I hereby certify that on the ,i day of er/"\ , 2010, & true and correct

copy of the foregoing was mailed, faxed, and/or hand-delivered'o:

Doug Phelps

Via Fax: (509) 921-0802 \/\.__.___-—-
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STATE OF Iamg

N i} S
PHELPS & ASSOCIATES, PS B
Attorneys at Law
2903 N. Stout Road
Spokane, WA 99206
Phone: (509) 892-0467
Fax: (509) 921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENALI

STATE OF IDAHO )
Plaintiff )
vs. )  Case No. CR-09-5447
)
MICHAEL I. KRAMER ) DEFENDANT’S EXHIBIT
Defendant ) LIST
)

COMES NOW the above named defendant, MICHAEL I. KRAMER, by and
through his attomey of record, PHELPS & ASSOCIATES, PS, and provides the
following exhibits:

1: State of Washington - License to Carry Concealed Pistol

2: Concealed Pistol License — 07/10/02
3: Concealed Pistol License — 4/23/07

SUBMITTED this 11" day of March, 2010

DOUGLAS D, PHELPS

@oo2/010
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EXHIBIT 1
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EXHIBIT 2
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(%] ] Original License fee-$36.00 (5 years) FOR VALIDATION ONLY g
[ Renewal License fee-$32.00 (5 years) | 3
[ Late renewal & late penalty fee-$42.00 |
[_] Replacement fee-$10.00

FBI fingerprint fee-$24.00 : §
DATE THIS APPLICATION INITIATED 06 10 02
NOTE 10 LICENSEE:
§T EERELCATIA NN petoy Te wiTscETEIEE ) LIGENSE ISSUE DATE 07 10 02
PLEASE PRNT OR USE TYF’EWHITE ’
oy FLEASERRATC L HOUR 1525
Ao . .

E 3721|09

NOTE ANY DISTINGUISHING MARKS WHICH WILL AID IN IDENTIFICATION OF APPLICANT

e w%{» ofﬁ

. vee) {(LOCATION)
. [T pREVIOUS LICENSE NUMBER EXP. DATE
) | NAME LISTED ON DATE OF BIRTH ON
. . PREVIOUS LCENSE PREVIOUS LIGENSE

CAUTION: IF APPLICANT INTENDS TO APPLY FOR A AENEWAL, IT MUST BE DONE WITHIN 20 DAYS PRIOR TO THE
EXPIRATION DATE OF A VALID LICENSE, RENEWAL. APPLICATIONS MAY BE SUBMITTED WITHIN 1 TO 80 DAYS AFTER
EXPIRATION, BUT A LATE FEE WILL BE ASSESSED. AFTER B0 DAYS, THE APPLICANT THEM BECOMES AN ORIGINAL
APPLICATION. ALL RENEWALS BECOME EFFECTIVE AS OF THE EXPIRATION DATE OF THE PREVIOUS LICENSE.

U.S. CITIZEN PLACE OF BIRTR
X, X L
Y [ -
. o K ves MINNEAQPLIS, MN
' . Elwo ©m A (STATE)
ALIEN FIREARMS LICENSE NUMBER EXP. DATE

Local laws and ordinancas on firearms are pre-ampted by state 1aws and must ba consistent with state law.

CAUTION: Although state and local laws do nit ditfer, foderal law and state law on tha possassion of firearmas differ. if you gre prohibited by federal law from possessing a firearm,
you may ba prosecuted in federal couri. A state license is not a defense to u tederal prosecution.

LICENSING AUTHORITY — HAVE APPLICANT READ AND SIGN THE FOLLOWING:

| certify that | am not ineligible 10 possess a pistol under RCW 9.41.040 or RCW 9.41.045, and that (1} | have not been convicted In this state or elsewhere of a) any falony offense,

- b) any domestic violence offense as described In RCW 9.41.040 commitiad on or ahar July 1, 1883; (2) | have not bean convicted of three violations of chapler 8.41 RCW within five

(5) calender years; (3} | hava not been involuntartly committad for mental hoaith treatmant pursuant o RCW 71.05.320, 71.34.080, 10.77 or equivalent statute In another jurisdiction,
uniess my right to possess a firsarm has been restored by a court pursuant to RCW 9.41.040(4); (4) | am not under twenty ane years of age; (5) | am not subject to a court ordar or
injunction regarding tirearms possession; (6) } am not free on bond or personal recognizance pending trial, appeal, or sentencing for a falony offense; (7) | do not have an outstanding

warram for my arrest from any court of competent jurisdiction for a felony or misdemaeanar: (8) | hava not been ordared to forfalt a firearm under RCW 8.41.098(1){e} whhin ons [1)
year prior o applying for this concealed pistof licanse; (8) and my concealed pistol licansa, if any, is not In a revoked etatus. | undorsland that by signing this icense 1 am waiving
confidentiality and raquasting that the deparimont of social and health eervices, mantal heatth institutions and other health care tacilities release information relovant to my eligibliity
to purchase a pistol o a court or law antorcement agency. | cariify under penalty of perjury, and subjsct to the criminal penaiuas set out in RCW SA 72.040 that the statemenis ang
other information set 1onh in this ficense are true and correct.

LICENSEE'S SIGNATURE

UISTRIBUTION OF COPIES:  ORIGINAL (WHITE) - TO LICENSEE
DUPLICATE (GREEN) — SEND, WITHIN 7 DAYS OF ISSUANCE, WITH REMITTANCE VIA MALL,
TO DEPARTMENT OF LICENSING, FIREARMS SECTION, PO, BOX 8648,

TOUDN IAATIT AN DTMANT A DTS P ATON TP AP AL STV AT PRSP A E PP SAINETRE P e e

YMPIA, WASHINGTON 98507-9849
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D STATE OF WASHINGTON [
CONCEALED PISTOL LICENSE

FOR WALIDATION CINLY

Origknal License fee — $36.00 (5 years)
Renewal Licenss fee — $32.00 (5

Late renewal & late panalty fee — 542.00
Replacement fee — $10.00

FBI fingerprint fee — $24.00 432007
i DATE THIS APPLICATION INITIATED
WRREVER, AR & Ertbh £ FETOL THE 232007
EXHMTHE 15 AniY FROPER ATTIADRITY Vo0 DEMAND 1 LICENSE ISSUE DATE
: (PLEASE USE TYPEWRITER) s 1:33:37 PM
= : - ' HOUR s

BTV A D THM U ] Ak PR RS WALL i) B ISERITIFIGATION BF APPLICANT
[TYRES AL AT

e o g | oef v

E372100 00T
I:H' PREVHTIES LICENSE MUMBER EX0P. OATE
MGASTER RN, KRAMERMICHAELUN _ peserernios,

EALTTION: 1P W00 NTEND TO S PPLY RN A FEREVORL, [T MUET BE DO WITHIN 0 DAYE PRIOR TO THE EXFIRATDN
DATE OF YOUR w40 UCENSE. AENEVWAL APPLICATIONE MeY BE TUBMITED FROW 1 TO §# DAYE AFTER
EXFRATION, IUT & LATE PRE WILL R CiHaOET: AFTER 80 DWYE. YOLIR APPLICATION BECOMWES &l CRIGINaL
APPUICATION. ALL AENEVRLE ARE EFFECTIVE AS DF THE EXPIRATON DETE OF THE PREVIDUS LICEMEE

L3 CTMIEN FILACE OF DT

[hves MINNEAPOLIS M
[ i S fErm ! FHTRIE]

ALET FIRCARMS LHCERESE WO iAol BErE

i
o A el -

Local laws and nrdln-lnun on I|rﬂrm are prln—-nmhd by etaie lows and must ba conslatent with siata law.
CALITION; Aithough stale and local laws do not differ, federal law and siale law on the possession of firsarms differ, I you are prohibiled by
fedaral law from possessing a firearm, you may be pruaanm‘ad in federal court, & sate boanse o not 8 defense to a lederal prosacution,

LICENSING AUTHORITY = HAVE APPLICANT READ AND SIGN THE FOLLOWING:
| certify that | am not ineligible to possess a pistol under RCW 9.41.040 or ACW 9,41.045, and thal (1) | have not been comvicled in this state
or alsewhan of 8] any falony offengs, b) any domestic vidlence offénse as described in RCW 8,41 040 committed on or afier July 1, 1883, (2}
I have nol been comacied of three viclalions of ACW 9.41 within five calendar years; (3} | have nol been involuniarnly committed for meanfal
O health treatment under RCW 71.05 320, RCW 71.34.080, RCW 10,77, or equivalent stalute in another jurisdiction, unlags my right to possess
™= firearms has boen restored by & couwrt under RCYW 9.41.080(4); (4) | am not ungar twenty-ons years of age; (3) | am not subjec] (o a court order
of Injunction regarding firearms possession; (§) | am not free on bond or personal recognizance pending irial, appeal, or sentencing for & falany
DI olense; (7T} | do not have an outstanding warrant for my arres? from any court of compatent [urisdiction for a felony or misdameanor; (B | have
™= not been ordered (o lorfedt a firearm under RCW @41 ADFB(1jja) within ona year prios 1o applying for thie concealed pistol licanas; (@) and my
YO cancealed pistol icense, if any, ks not in & revoked stRtUS. | undersiand Ehar by signing this icense | am walving confidentiality and requosiing
4l thai tha deparimant of sockal and haalth garvices, mantal heallh meiduions and other healih care faciltiee relaass information relewant o my
aligiblfity 10 purchess a platol o 8 couwrl or llw enforcement agancy. | cerlity undar panalty ol penury, and subject 1o the criminal penafies
dmhdeH:WEA.?EDI-ﬂM i /.1"" oiher information provided in this leenss are trua and comet.
L

i mwmwn-lﬂnfdmmm
LICENSEE'S BIGNATURE ) = '..u'_".-"

scoges fo e sarnvwoad W poul
DIETRIBUTION OF COPIES; nmmﬂ'm
DUPLICATE

Mﬂfﬂﬂh—ﬂrﬂuﬁrm

o 'm'nm 7 OAYS OF [SSUANCE, WITH REMITTANCE VIA MAIL, TO
DEFT. OF LICENSNG, PO, BOX 804D, CLYMIFIA, WA DRI0T-R048
TRIFLICATE IYELLOMWA = T1 AP PRFSEAVEN FIIR S VEARR BY THE AUTHORITY OF E33LE
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Certificate of Service

I, Leah M. Holbert, hereby certify that on March 11, 2010, I caused a true and
correct copy of the foregoing Exhibit List to be forwarded with all of the required
charges prepaid by the method indicated below.

Leah M. Holbert
PHELPS & ASSOCIATES, PS
Kootenai County District Court
P.O. Box 9000
324 West Garden
Coeur d'Alene, ID 83816-9000

Hand Delivery U.S. Mail X Facsimile Overnight Mail
Kootenai County Prosecutor
501 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000 X

- _Facsimile Ovemight Mail

Hand Delivery U.S. Mail

L
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BARRY McHUGH FLED) LRI

Prosecuting Aftorney

501 Government Way/Box 9000
Coewr d’Alene, ID 83816-1800
Phone: (208) 446-1800
Fax: (208) 446-1833 ~

Assigned Attorney:
AMY NIXON

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, Case No. CR-M(09-5447
PlaintifY,
vs. PLAINTIFF’S REQUESTED
JURY INSTRUCTIONS
MICHAEL 1. KRAMER,
Defendant.

The Plaintiff herein respectfully submits the following jury instructions in addition to the

Court's general instructions on the law.

DATED this_| [ E&ay of JMauwrdn ,2010

BARRY McHUGH
Prosecuting Attorney for
Kootenai County, Idaho

%&\/W |

Deputy Prosecuting Attorney

'
O
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. CERTIFICATE OF MAILING

I hereby certify that on the \l day of m QM\ , 2010, a true and correct
copy of the foregoing was mailed, faxed, and/or hand-delivered to: :

Douglas D. Phelps

Fax: (509) 921-0802 M .
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, CASE NO. CR-M09-5447
Plaintiff,
vs. VERDICT

MICHAEL 1. KRAMER,
Defendant.

We, the Jury, duly empanelled and sworn to try the above entitled action, for our verdict,

say that we find the defendant:
(CHOOSE ONE ONLY)
GUILTY
NOT GUILTY
OF POSSESSION OF A CONCEALED WEAPON WHILE UNDER THE INFLUENCE
OF ALCOHOL. '
DATED the day of , 2010.

PRESIDING OFFICER

071
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20 10/MAR/11/THU 12:01 KO

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI

STATE OF IDAHO, CASE NO. CR-M09-5447
Plaintiff,
VS. | VERDICT

MICHAEL I. KRAMER,
Defendant.

We, the Jury, duly ernpanelled and sworn to try the above entitled action, for our verdict,

say that we find the defendant:
(CHOOSE ONE ONLY)
GUILTY
NOT GUILTY
OF OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL. .
DATED the day of ,2010.

PRESIDING OFFICER

n79
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, - CASE NO. CR-M09-5447
Plaintiff,
VS. VERDICT

MICHAEL I. KRAMER,
Defendant.

We, the Jury, duly empanelled and sworn to try the above entitled action, for our verdict,

say that we find the defendant:
(CHOOSE ONE ONLY)
GUILTY
NOT GUILTY
OF TRANSPORTING AN OPENED CONTAINER OF ALCOHOL IN A MOTOR
VEHICLE.
DATED the day of , 2010.

PRESIDING OFFICER

ﬁ"?%
NN



P, 007

201 0/MAR/11/THU 12:01 K0 £ RROSECUTER FAX No. 2[]87"*‘Q

PLAINTIFF'S REQUESTED

INSTRUCTIONNO. |
YOU ARE INSTRUCTED that the defmdmn MICHAEL JAN KRAMER, is charged in
Count I with the crime of Operating a Motor Vehicle While Under the Influence of Alcohol and/or
Drhgs, alleged to have been committed as follows: that the defendant, MICHAEL JAN KRAMER,
on or about the 14th day of March, 2009, in the County of Kootenai, State of Idaho, did drive or was
in actual physical control of motor vehiéle, on or at a street, high\i.ray, intersection or other place
- open to the pﬁbl.ic, while under the influence of alcohol and/or drugs or, in the alternative, did
drive or was in actual physical control of a motor vehicle, with an alcohol concemratioﬁ of .08 or

more, to-wit: .174/.157, as shown by an analysis of his breath. To this charge the defendant has

pled not guilty.

Given:
Refused:
Modified:
Covered:

JUDGE

n74
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INSTRUCTIONNO.

YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is charged in
Count I with the erime of Operating a Motor Vehicle While Undér the Influence of Alcohol and/or
Drugs, alleged to have been committed as follows: that the defendant, MICHAEL IAN KRAMER,
on or about the 14th day of March, 2009, in the County of Kootenai, State of Idaho, did drive or was
in actual physical control of a motor vehicle, on or at a street, highway, intersection or other place
open to the public, while under the influence c;f alcohol and/or drugs or, in the alternative, did
drive or was in actual physical control of a motor vehicle, with an alcohol concentration of .08 or
more, to-vﬁt: .174/.157, as shown by an analysis qf his breath. To this charge the defendant has

pled not guilty.

075
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201 0/MAR/11/THU 12:01 KO f

PLAINTIFF'S REQUESTED
' INSTRUCTIONNO. _Z |
| YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is charged in
Count II with the crime of Possession of a Concealed Weapon While Under the Influence of
Alcohol, alleged to have been committed as follows: that the defendant, MICHAEL IAN
KRAMER, on or about the 14th day of March, 2009, in Kootenai County, Idaho, did carry a
concealed weapon, to-wit: & .40 caliber pistol on or about his person while intoxicated and/or under

tile influence of an intoxicating drink or drug. To this charge the defendant has pled not guilty.

Given:
Refused:
Modified:
Covered:

JUDGE

376
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INSTRUCTIONNO. _~___
YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is cbaxged in
Count II with the crime of Possession of a Concealed Weapon While Under the Influence of
Alcohol, alleged to have been committed as follows: that the defendant, MICHAEL IAN
KRAMER, on or about the 14th day of March, 2009, in Kootenai County, Idaho, did carry a
concealed weapon, to-wit: a .40 caliber pistol on or about his person while intoxicated and/or under

the influence of an intoxicating drink or drug. To this charge the defendant has pled not guilty.

077
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PLAINTIFF'S REQUESTED
INSTRUCTION NO. 3 |
YOU ARE INSTRUCTED that the defendant, MICHAEL TAN KRAMER, is charged in
Count IIT with the crime of Transporting an Opened Container of Alcohol in a Motor Vehicle,
alleged to have bgen committed as fo]ldws: that the defendant, MICHAEL IAN KRAMER, on or
about the 14th day of March, 2009, in Kootenai County, Idaho, did willfully and unlawfully

transport an opened and/or unsealed container of alcohol in a motor vehicle. To this charge the

defendant has pled not guilty.
Given:
Refused:
Modified:
Covered:
JUDGE

078
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INSTRUCTIONNO. _____
YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is charged in
Count IIT with the crime’of Transporting an Opened Container of Alcohol in a Motor Vehicle,
alleged to have been committed as follows: that the defendant MICHAEL IAN KRAMER, on or
“about the 14th day of March, 2009, in Kootenai County, Idaho, did willfully and unlawfully
transport an opened and/or unsealed container of alcohol in a motor vehicle. To this charge the

defendant has pled not guilty.

'SR
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20 10/MAR/11/THU 12:02 (U

PLAINTIFF'S REQUESTED
‘INSTRUCTION NO. - &F

YOU ARE INSTRUCTED that for the defendant to be guilty of Opetating a Motor
Vehicle While Under the Influence, the State inust prove each of the following:
1. On or about the 14th day of March, 2009;
2. in the state of Idaho;
3. the defendant, MICHAEL IAN KRAMER,
4. drove and/or was in actual physical control of;
5. amotor vehicle;
6. upon a highway, street or bridge or upon public or private property open to the public;
7. while under the influence of alcohol and/or drugs, and/or while having an alcohol
concentration of 0.08 or more as shown by analysis of the defendant’s breath.
If any of the above has not beeﬁ, proven beyond a reasonable doﬁbt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, ydu must

find the defendant guilty.

Citation: ICJI 1000 [Modified]

Given:
Refused:
‘Modified:
Covered:

JUDGE
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20 10/MAR/11/THY 12:02 Ko [

INSTRUCTIONNO. _
YOU ARE INSTRUCTED that for the defendant ;:o be guilty of Operating a Motor
Vehicle While Under the Influence, the State must prove each of the following;:
1. On or about the 14th day of March, 2009; |
- 2. in the state of Idaho;" ‘
3. the defendant, MICHAEL JAN KRAMER,
4. dmv_e and/or was in actual physical control of;
5. a motor vehicle;
6. up<‘m a highway, street or bridge or upon public or private property open to the public;
7. while under the influence of alcohol and/or drugs; and/or while having an alcohol
concentration of 0.08 or more as shown by analysis of the defendant’s breath,
If any of the above has not been proven beyond a reasonable doubt,_ ygu must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt,_ you must

find the defendant guilty.



FAX No, 208-244

2010/MAR/11/THU 12:02 -1833 P, 915

PLAINTIFF'S REQUESTED
INSTRUCTION NO. :5___ |
YOU ARE INSTRUCTED that it is unlawful for any person who is under the influence
of alcohol, drugs or any other intoxicating substances, or any combination of alcohol, drugs
and/or any other intoxicating substances, or ‘who has an alcohol concentration of 0.08, as showﬁ
by aqalysis of his bleed;-wrine;-or breath, to drive or be in actual physical control of a motor
vehicle within this state, whether upon a highway, street or bridge, or upon public or private

propexty open to the public.”

Citation: Idaho Code §18-8004(1)(2)

Given:
Refused:
Modified:
Covered:

JUDGE
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INSTRUCTIONNO. ______

YOU ARE INSTRUCTED that it is unlawful for any person who is undeﬁhe influence of
alcahol, drugs or any other intoxicating substances, or any combination of alcohol, drugs and/or
any other intoxicating substances, or who has an . alcohol concentration of 0.08, as shown by
analysis of his breath, to drive or be in actual physical control of a motor vehicle within this state,

whether upon a highway, street or bridge, or upon public or private property open to the public.

T2
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20 10/MAR/11/THU 12:02 KO C2-PROSECUTER FAX No. 208-4

PLAINTIFF'S REQUESTED
INSTRUCTION NO. b
"Actual physicéi control" shall be defined as being in the driver's position of the motor ‘

vehicle with the motor running or with the motor vehicle moving.

Citation: Idaho Code §18-8004(6)

Given:
Refused:
Modified:
Covered:

JUDGE

D
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20 10/MAR/11/THU 12:02 KO £2PROSECUTER FAX No, 208-

INSTRUCTION NO.
"Actual physical control" shall be defined as being in the driver's position of the motor

vehicle with the motor running or with the motor vehicle moving.

{ :\
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PLAINTIFF'S REQUESTED
INSTRUCTION NO. l__ . '
The term “highway” means the same as “street” and includes public roads, alleys, bridges
'and adjacent sidewalks and rights-of-way.

ICII1021

Given:
Refused:

- Modified:
Covered:

JUDGE

-
Cr
ON



LULU/MAK/11/THY 12:02 KU C~PROSECUTER FAX No. 208-425-1833 P. 020

INSTRUCTION NO. _
The term “highway” means the same as “‘street” and includes public roads, alleys, bridges

and adjacent sidewalks and rights-of-way.



2010/MAR/11/THU 12:02 KO £=.PROSECUTER P. 021

PLAINTIFF'S REQUESTED
INSTRUCTION NO.
To prove that someone ‘was under the influence of alcohol and/or drugs, it is not necessary
‘that any particular degree or state of intoxication be shown. Rather, the state must show that the
defendant had consumed sufficient alcohol and had used enough of any drug or intoxicating

_ substance 1o influence or affect the defendant’s ability to drive the motor vehicle.

ICJ1 1006 (Modified)

Given:
Refused:
Modified:
Covered:

JUDGE

(o
<o
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INSTRUCTIONNO. __ -
To prove that someone was under the influence of alcoho! and/or drugs, it is not necessary
that any particular degree or state of intoxication be shown. Rather, the state must show that the
defendant had consumed sufficient alcohol and had used enough of any drug or intoxicating

substance to influence or affect the defendant's ability to drive the motor vehicle.

2
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PLAINTIFF'S REQUESTED
NsTRUCTIONNO. 4 ‘
“It is not necessary for the state to prove that the driver could not drive safely or prudently,
but only that [his or] her ability to drive was impaired by the influence of alcohol.”

State v. Bronnenberg, 124 1daho 67, 70, 856 P.2d 104 (Ct. App. 1993)

Given:
Refused:
Modified:
Covered:

JUDGE

S—
—
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INSTRUCTION NO.

It is not necessary for the ‘state to prove that the driver could not drive safely or prudently,
but only that his or her ability to drive was impaired by the influence of alcohol.

-
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. PROSECUTER

PLAINTIFF'S REQUESTED
INSTRUCTIONNO. |O

YOU ARE INSTRUCTED that for the defendant to be guilty of Possession of a

Concealed Weapon While Under the Influence of Alcohol, the State must prove each of the

following:

1.
2.

3.

On or about the 14th day of March, 2009;
in the state of Idaho;

the defendant, MICHAEL IAN KRAMER,

. while intoxicated and/or under the influence of an intoxicating drink or drug;

. carried a firearm;

which was concealed on or about the defendant’s person.

If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must

find the defendant guilty.

Citation: ICJI 1406 [Modified]; Idaho Code 18-3302B

Given:
Refused:
Modified:
Covered:

JUDGE

2
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INSTRUCTIONNO. ____

YOU ARE INSTRUCTED that for the defendant to be guilty -of Possession of a
Concealed Weapon ‘While Under the Influence of Alcohol, the State must prove each of the
following:

1. On or about the 14th day of March, 2009;

2. in the state of Idaho;

3. the defendant, MICHAEL IAN KRAMER,

4. while intoxicated and/or under the influence of an mmﬁcaﬁng drink or drug;
5. carried a firearm;

6. which was concealed on or about the defendant’s person.

If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must

find the defendant guilty.

-
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20 10/MAR/ 11/ THU 12:03 .KO P. 027

PLAINTIFF'S REQUESTED
| INSTRUCTION NO. _{ |
YOU ARE INSTRUCTED that “[i]t [is] shaB-be unlawful for any person to carry a

concealed weapon on or about his person when intoxicated or under the influence of an

intoxicating drink or drug.”
Citation: Idaho Code §18-3302B
Given:
Refused:
Modified:
Covered.:

JUDGE

2
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INSTRUCTIONNO.
YOU ARE INSTRUCTED that it is unlawful for any person to carry a concealed weapon

on or about his person when intoxicated or under the influence of an intoxicating drink or drug.

AR
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833 P. 029

PLAINTIFF'S REQUESTED
INSTRUCTION NO. _{Z— |
YOU ARE INSTRUCTED that the term “ﬁreamf’ means any weapon from which a shot,
projectile or other object may be discharg;ad by force of combustion, explosive, gas or mechanical

means, whether operable or inoperable.

Citation; ICJI 1402 -

Given:
Refused:
Modified:
Covered:

JUDGE

o
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INSTRUCTIONNO. ____
YOU ARE INSTRUCTED that the term “firearm” means any weapon from which a shot,
projectile or other object may be discharged by force of combustion, explosive, gas or mechanical
means, whether operable or inoperable.

057
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PLAINTIFF'S REQUESTED

INSTRUCTIONNO. 1%
YOU ARE INSTRUCTED that “[wlith regard to the crime of carrying a concealed
weapon, one can violate the law not only when a weapon is carried on or about his or her person,
- but also when he or she goes about with the weapon in such close physical proximity that it is
readily accessible at a moment’s notice.” State v. Burton, 136 Idaho 526, 528, 37 P.3d 23,25 (Ct.

App. 2001).

Given:
Refused:
Modified:
Covered:

JUDGE

)
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INSTRUCTIONNO. ____
- YOU ARE INSTRUCTED that with regard to the crime of carrying a concealed weapon,
one can violate the law not only when a weapon is carried on or about his or her person, but also
when he or she goes about with the weapon in such close physical proximity that it is readily

accessible at a moment’s notice.

naQ
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PLAINTIFF'S REQUESTED
INSTRUCTION No. 14

YOU ARE INSTRUCTED that for the defendant to be guilty of Transporting an Opened
Container of Alcohol in a Motor Vehicle, the State must prove each of the following:
1. On or about the 14th day of March, 2009;
2. in the state of Idaho;
3. the defendant, MICHAEL IAN KRAMER,
4, either: ' .
a. broke open and/or allowed to be broken or opened any container of alcoholic liquor,
and/or
b. drank and/or used and/or allowed to be drunk and/or used any‘ alcoholic liquor;
S. while the same was being transported in 2 motor vehicle.
If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond .a reasonable doubt, you must

find the defendant guilty.

Citation: Idaho Code 23-505 [Modified]

Given:
Refused:
Modified:
Covered:

JUDGE



20 10/MAR/11/THU 12:03 KO £2.PROSECUTER FAX No. 208-44-1833 P. 034

INSTRUCTIONNO. ____
YOU ARE INSTRUCTED that for the defendant to be guilty of Transporting an Opened
Container of Alcohol in a Motor Vehicle, the State must prove each of the followiné:

1. On or about the 14th day of March, 2009;

2. in the state of Idaho;

3. the defendant, I\ﬁCIiAEL IAN KRAMER,

4. either:
a. broke open and/or allowed to be broken or opened any container of alcoholic liquor,

and/or

b. drank and/or used and/or allowed to be drunk and/or used any alcoholic liquor;

5. while the same was being transported in a motor vehicle. |
If any of the above has not been proven beyond a reasonable doubt, you must find the

" defendant not guilty. If each of the above has been proven beyond a reasonable doubt; you must

find the defendant guilty.

10
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PLAINTIFF'S REQUESTED
INSTRUCTION NO. E

YOU ARE INSTRUCTED that “alcoholic liquor™ includes the following:

)

@

€)

@

alcohol, meaning the product of distillation of any fermented
liguor, rectified either once or ofiener, whatever may be the
origin thereof, or synthetic ethy! alcohol;

spirits, meaning any beverage which contains alcohol
obtained by distillation mixed with drinkable water and
other substances in solution, including, among other things,
brandy, rum, whiskey, and gin; -

wine, meaning any alcoholic beverage obtained by the
fermentation of the natural sugar content of fruits (grapes,
apples, etc.) or other agnicultural products containing sugar
(honey, milk, etc.); and

any liquid or solid, patented or not, containing alcohol,
spirits, or wine, and susceptible of being consumed by a

-human being, for beverage purposes, and containing more

than 4 per cent of alcohol by weight.

Citation: ICJI 1251; Idaho Code 23-105

Given:
Refused:
Modified:
Covered:

JUDGE

P. 035
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YOU ARE INSTRUCTED that “Alcoholic liquor” includes the following:

M

)
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PROSECUTER

INSTRUCTION NO.

alcohol, meaning the pro.duct of distillation of any fermented
liquor, rectified either once or oftener, whatever may be the
origin thereof, or synthetic ethyl alcohol;

spirits, meaning any beverage which contains alcohol

. obtained by distillation mixed with drinkable water and

other substances in solution, including, among other things,
brandy, rum, whiskey, and gin;

wine, meaning any alcoholic beverage obtained by the
fermentation of the natural sugar content of fruits (grapes,
apples, etc.) or other agricultural products containing sugar
(honey, milk, etc.); and

any liquid or solid, patented or not, containing alcohol,
spirits, or wine, and susceptible of being consumed by a
human being, for beverage purposes, and containing more
than 4 per cent of alcohol by weight.

P. 036
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PLAINTIFF'S REQUESTED
INSTRUCTIONNO. b

YOU ARE INSTRUCTED that an act is “willful” or dome “willfully” when done on

purpose. One can act willfully without intending to violate the law, to injure another, or to

acquire any advantage.

Citation: ICJI 340

Given:
Refused:
Modified:
Covered:

JUDGE

104



20 10/MAR/11/THU 12:04 KO ROSECUTER FAX No. 208 P. 038

INSTRUCTION NO. J
YOU ARE INSTRUCTED that an act is “willful” or done “willfully” when done on
purpose. One can act willfully without intending to violate the law, to injure another, or to

acquire any advantage.
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BARRY McHUGH

. Prosecuting Attorney

501 Governraent Way/ Box 9000
Coeur d’Alene, ID 83816
Telephone:  (208)-446-1800
Facsimile: ~ (208) 446-1833
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN.AND FOR THE-COUNTY OF KOOTENAI

V8.

- STATE OF IDAHO,

Plaintiff,

MICHAEL KRAMER,

Defendant.

~ .Case No. CR- 09-5447

MOTION IN LIMINE -

COMES NOW, AMY NIXON, Deputy Prosec\xﬁng Attomey for Kootenai County, and

hereby moves this Honorable Court for its Order precluding the defense in this matter from

axg'uing to the jury that a second fifteen minute waiting period would have been required before

administering the second breath test. This motion is based on the grounds that the proper mefthod

t0.address this issue would have been a motion in limine noticed up by the Defendant before trial

to allow the State to present evidence that a second fifteen minute waiting period was not

required. By allowing the Defendant to argue to -the Jury that the breath test is sbmehow‘

unre']jable; based on this theory, the State would be unfauly prejudiced. Moreover, allowing such

evidence is likely to confuse and mislead the _]ury

In the alternative, should the court allow such issue to be presented to the jury, the State

moves for the admissibility of the expert testimony of ]exémy Johnston, a forensic scientist with

MOTION IN LIMINE

N 0 o 106
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the Idaho State Police, to explain-the scientific reliability of the test under this factual scénaﬁo:
This Motion is thercfore based on LR E. 401, 402, and 403,

DATED this H"W\ day of MAN I ,2010

' #
T mm: m%

Deputy Prosecuting Attorney

CERTIFICATE OF ING

I hereby certify that on the ‘S\ day of w , 2010, a true and correct
copy of the foregoing was mailed, faked, and/or hand-delivered to: . . ~

" Doug Phelps

Via Fax: (509) 921-0802
(509) | e

MOTION IN LIMINE
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BARRY McHUGH R1TPH 221

Prosecuting Attorney CLEEX DIsTRICT r
501 Governmem Way/Box 9000
Coeur d*Alene, ID B3816-1800 a
Phone: (208) 446-1800 <
Fax: (208) 446-1833

Asgsigned Attomey:
AMY NIXON

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, Case No. CR-M09-5447
Plaintiff,
v, PLAINTIFF'S SUPPLEMENTAL
RESPONSE TO DISCOVERY
MICHAEL 1. KRAMER
Defendant.

COMES NOW, BARRY H:HUGH. Prosecuting Attomey for Kootenai County, [daho,
and submits the following Supplemental Response to Request for Discovery.

The State has complied with Defendant's request by furnishing the following additional
evidence and materials:

1. Certification Packet from Kootenai County Sherif"s Department, (7 pages)

i you have not received any of the foregoing copics, pleass contact this office
immediately.

Pursuant to Idaho Criminal Rule 16, the Prosecuting Aftomey further informs the
defendant that you are permitted to inspect and copy or photograph books, paper, documnents,
photographs, tangible objects, building, or places, or copics or portions thereof, which are

H.AHDIEFEM&LREMTD?E Page 1 of2 1 0R



LULU/BAK/ L1/ 10U |3:40 KU FAX No. 208

833 P. 002/009

material to the preparation of the defense, or intended for use by tﬁe prosecutor as evidence at
trial, or obtained from or belonging to the defendant.

The Prosecuting Attorney further informs the defendant that you are permitted to inspect
and copy or photograph any results or reports of pliysical or mental examinations, and of
scientific tests or experiments, made in connection with the particular case, or copies thereof,
within the possession, custody or control of the prosecuting attorney, the existence of which is

known or is available to the prosecuting attomey by the exercise of due diligence.

DATED this ‘—wday of kA AN ,20[0. -
SN SV

AMY NIXON
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING
I hereby certify that, on the n day of mp‘\”ﬁ\— ,20_[‘;1caused
the foregoing to be transmitted as followed:

Douglas D. Phelps
Fax: (509) 921-0802 -
- Y

PLAINTIFF’S SUPPLEMENTAL RESPONSE TO DISCOVERY Page 2 of 2’l U 9
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ROCKY WATSON, SHERIFF
TAD LEACH, UNDERSHERIFF

IFF'S DEPARTMENT

March 8, 2010

Kootanai County Prosecutor
501 Government Way
Coeur d'Alene, ID 83814

To Whom It May Concern:
Regarding the following document(s):

Operations Log for Instrument Number 68-013328 for the month of March 2009
Certificate of Calibration for 68-0131328

Instrument Certificate for 68-013328

Solution Certificates for 7109 and 7804

I, Linda J, Matios, hereby swear under oath and cenify under penalty of perjury, under
the laws of the State of Idaho, that | am the custodian of records for the Kootenai County
Idaho Sheriff’s Department. [ further certify that the foregoing list of documents, copies
of which are attached hereto, are true, correct, exact, complete end unaltered photocopies
of the original documents as the same appears in the files and records of this office. Smd
documents were made and retained al or near the time of the occurrence of the maners set
forth therein, by persons with knowledge of those matters. These documents are kept in
hmmnfmguiﬂymndmtndbmmufmﬁuhmﬂmﬁhnﬁ‘; Deparun
and it is the regular practice of the Shenff"s Departmeniaf dgso

Statz of Idaho )
) ss
County of Kootenai)
Subseribed and this O dayof _(\ergcs 0 0
Signed by _
My Commission Expires: L2011\

110
5500 N. GOVERNMENT WAY » P.O. BOX 8000 - COEUR D'ALENE, IDAHO 83816-8000
SHERIFF (208) 846-1300 FAX (208) 446-1307 + JAIL (208) 448-1400 FAX (208) 446-1407
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The Idaho State Police

I/ E
Certifies that &
. Instrument Serial No. _gs-011128 2

is approved for the performance of Forensic Alcohol Testing as per Idaho
Code 18-18004(4) and the Idaho State Police Rules and Regulations. -
Feb. 14, 2006 <
Date Certified '

: ‘-_-""'-1.._...-""_"“-_--"‘ ‘-....-r"'_""-......-"'"w-._.-r"'_"' b ﬁg‘ﬂﬂ;,-'ﬁ\u"x_,—-’_ L o AT
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CERTIFICATE OF
CALIBRATION

¢ calibration of INTOXILYZER serial number

manufactured by CMI, subsidiary of MPD,

Inc. of Owensboro, Kentucky, was tested and found to be in compliance with
the National Highway Traffic Safety Administration Standard for Devices

to Meﬂ.iur: Bmﬂlﬁ Alcohol (F.R., No. 179 48705-48710 Si.'pi ]? 1993).
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Idaho State Police Forensic Services

CERTIFICATE OF ANALYSIS

The D of Law Enforcement Idaho State Police Forensic Services hereby cemifies
that Simulator Solution Lot Number _ 0000007109 1o be used u..-. condoct calibration :hn:h wi[tuu
the Stte of ldaho in sccordance with the policies andfor proced M
.numin breath alcohol examinations. This lot has a target 'nJ:.u: of

Q_I_lg_;ram of ethyl alcohol/210 liters of vapor.

The expiranon date for this lof nomber s __Apni] 3, 2009 _at 11.59 PM

-
Dare mem ;i:mnhi#

STATE OF IDAHC )
B4

County of Adna )

On this 15" of Decemnber, in the year 2007, before me, Jane Davenport, a notary public,
personally appeared David A. Laycock, known to me to be the person whose name is subseribed 1o
the within instrument &5 a Forenaic Scientist for the Idaho State Police Forensic Services, and
scknowledge to me that he executed the same as such Scientiat.

L lﬂl"-

. H‘I.Bh E”
Mﬁ%mm Public G
My Commission Expires: _ﬁ_‘_gﬁ__a 1
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Idaho State Police Forensic Services

CERTIFICATE OF ANALYSIS

of Law Enforcement Idaho State Police Forensic Services hereby certifien

that S'mllhmr Lot Number Mﬂl& o be used to conduct calibration checks within
the State of Idaho in accordance with the policies and/or procedures tprnmulglﬂdm by the D =n|'.
with a range o

of ethyl alcobol/2 10 liters of vapor.
The expiration daic for this lot number is __Aprl 15, 2009 a1 11:39 PM

WMIMW 15 lot has & target value of _0.081
o

— December 19, 2007 . L
Dare orensic Scientis
ETATE OF IDAHO
BE.
County of Ada )

On this 19th of December, in the 2007, before me, Jane Da & notary ic,
year venport, publi =

personally appeared David A Laycock, known 1o me to be the person whose name s
the within insoument a3 a Forensic Scientist for the Idabo State Police Forensic Services, and

acknowledge to me that he execuled the same as such Scientist

gﬂiﬁaﬁ.@f Nowry Public

My Commission Expires:
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PHELPS & ASSOCIATES, PS
ATTORNEYS AT LAW

2903 N. Stout Rd.

Spokane, WA 99206-4373

Ph: (509)892-0467; Fax: (509)921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, )

)

) CASE NO. CR-09-5447

)
Vs. ) MOTION OBJECTING TO

) INTRODUCTION OF
MICHAEL I. KRAMER, ) BREATH TEST

)

Defendant. )
)
I. FACTS

The defendant is before the court on trial for DUI. The state is attempting to lay a
foundation to admit the breath results of the evidentiary test which the defendant
submitted to. In order to do this, the state has produced certified copies of the operations
log and/or an affidavit from an expert about the simulator solution used to test the

machine.

1I. ISSUE
Would the admission of these documents be in violation of the defendant’s Sixth
Amendment right to confrontation under the case law of Crawford v. Washington, 541

U.S. 36 (2004)?

NI
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III. ARGUMENT

The central test as to whether a defendant’s right to confrontation is violated is a
determination as to whether an out-of-court statement is “testimonial.” Crawford v.
Washington, 541 U.S. 36 (2004).

“Various formulations of this core class of "testimonial" statements exist: [1] ex
parte in-court testimony or its functional equivalent - that is, material such as affidavits,
custodial examinations, prior testimony that the defendant was unable to cross-examine,
or similar pretrial statements that declarants would reasonably expect to be used
prosecutorially . . . [2] extrajudicial statements . . . contained in formalized testimonial
materials, such as affidavits, depositions, prior testimony, or confessions . . . [3]
statements that were made under circumstances which would lead an objective witness
reasonably to believe that the statement would be available for use at a later trial...” In
re Interest of Doe, 140 Idaho 873 at 878, 103 P.3d 967 (Ct. App. 2004), quoting
Crawford, 541 U.S. 36 (2004). In order to determine’whether or not an objective witness
would reasonably believe that the statement would be available for use at a later trial, the
court must look to “the content of the statement, the circumstances under which it was
made, and the interrogator's purpose in asking questions.” State v. Hooper, ___ Idaho

, P.3d , (Ct. App. 2006 Opinion No. 55)

Should a piece of evidence be testimonial, the declarant must be subject to cross
examination from the defendant or his counsel, otherwise the defendant’s right to
confront his accuser is violated. Crawford, 541 U.S. 36 (2004), see also Davis v.

Washington, U.S. (20006).




The statements in front of ‘tﬁe court today are (1) an affidavit, and (2) the
operations log of a machine used for evidentiary testing. The affidavit is a document
listed by name in both Crawford and in Doe; it is clearly testimonial.

The operations log is not exactly an affidavit, but the only purpose for an
evidentiary testing machine is to produce evidence. Therefore, it stands to reason that the
only purpose for creating a log about the operations of an evidentiary testing machine is
to prove that the machine was working when it produced evidence. It is no coincidence
that this is exactly the purpose for which the operations log is being introduced today.

An objective person, looking at the content of the operations log and the circumstances
under which the operations log was made, would reasonably believe that the log was
being kept for purposes of presenting foundational evidence at trial. Therefore, the
operations log is clearly testimonial.

The state does not have available for cross-examination the makers of the
operations log, nor do they have the technician who generated the affidavit. In short, the
state is unable to provide the makers of these testimonial statements for cross-
examination. That being the case, it is clear that Crawford requires the exclusion of these

statements from evidence.

Respectfully submitted this \D day of \\apcdn 2010

= —

Attorney for Defendant

P }
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Recording Staried:

Case called
Stop recording
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09:18:57
09:19:13

09:19:22
09:27:33 Imﬂlhhmmluwbhl" or

09:27:48  Judge: Burton, Robert
Can you listen to the mmﬂﬂnﬂm

the iaw?
09:28:00  Other: 17, Juror No, o9
Yes o 2o e
09:28:01  Judge: Burton, Robert

I will leave her on the panel

N9:28:07  Siate Attorney: Nixon, Amy
Continue wyState's Voir Dire
09:36:48  Pass for Cause.

09:43:01  Add Ins: PHELPS, DOUGLAS
Defendant's Voir Dire _
09:56:08 | would like to excuse Juror No. 8 for Cause.

09:56:43  Judge: Burton, Robert
How uwldihﬂtcfﬁﬁrmu‘nhillyh'hgﬂhﬂ

09:57:00  Other: 8, Juror No
[ dont really want to be here,

09:57:04  Judge:
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mmdut:hhiulpmpll i
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State Attorney: Nixon, Amy

Public Defender:
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10:24:31  Other: Clerk "




10:2448  Judge:

10:24:58  Stop recordin 4 !
10:25:24 : bkl
e Recording Started: Ly
10:25:24 Record il R
10:46:04  Juidge: Burton, Robert -3
We are beck on the record in 1#‘
have handed out the stock SRR e 1Y Pl f
10:46:21 immﬁmmuhmhm L ATl B L
[u:‘ﬁ:n mmmm.w I‘.-l;a||. i " § 1 .I-..‘.- i . i .. 3 :l
HﬂﬂhﬂEEﬂm i - .. L ..
10:46:42  Add Ins: PHELPS, DOUGLAS
Mo abjection.
|0:46:53  State Attorney: Nixon, Amy
Filed .mmmmmmmmum 4 ey
10:47:00  attempted hgnwwnﬂ' me .
and the new test resulted in
10:47:19  .174/,177. Defense states a second 15 minute
period should have been given. :
16G:47:35 . State Eﬂlsﬂﬁﬁmmwmﬂl
an earlier time. This is an
10:47:47  issue of lew, not something the jury should
consider.
10:47:537  Add Ins: PHELPS, DOUGLAS
Clearly, the credibily of the breath test is at
issue. This test, there was
10:48:17  one blow, Officer states it was shortly followed
- by two others. It could be
10:48:30  an indication of mouth alcohol. 1 think that is
an issue for the jury o
10:48:47  establish. When you have 3 samples, one right
after the other, There is a ;
14904  question about the liability. ]HI’EII“"I o
burden to prove this case, o LT
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10:50:45 BRLip e v
required, we just red those by Fr i R e S .
10:51:02  fax filing vesterday, The State also added &
Jeremy Johnson to their withess,
10:51:14  planning to use them for the breath t=5t. State . ’
has failed w0 meet discovery : §i b
10:51:28  requests, | am specifically addressing MNo. 6, Ay
mndimﬂﬂu.ﬁ. e, Eacaii
rem v AR
10:53:22  State Attorney: Nixon, Amy b -
Specifically regarding the witness issue. Jeremy =4k
Johnson only became
10:53:37  necessary after Monday's conference. | dont
think Jeremy Johnson is
10:53:49  at this point. | would ask to have Jeremy ;
Johnegon alkowed as a rebuttal &

105404 witness.

10:54:05  Judge: Burton, Robert
So it is whether or not to have breath st
specialists?

10:54:28  State Attorney: Nizon, Amy . A
Yes

10:54:33  Judge: Burton, Robert
Sounds like she will not need to call this i
witness. b= T




10:54:54

10:55:06
1:55:11

10:55:14

1(55:35

10:55:56
10:56:08
10:56:20
10:56:32
10:56:44
10:56:53
10:57:02

15T7:16

10:57:29

10:57:40
10:57:40

“
.‘r ;

o
o
2

L L..“‘u"
4

_."_'.Ili_‘:. .

-
——
&5

i

o T
| iz
LAt
b

X

ot
-

FRE .
fi, e

=
N
¥

%
bt

3
=%
=
i
-

R
#- -

repots, ¥ Il. E

Add Ins; PHELPS, DOUGLAS ’T | Tt o
L H & i" L ." = 1 :irl:.l I" ..| ™

| believe one of the documents ) DR, T Fhin i

i.-hﬁmhmu -ll-\l‘ ik - -.|...--. = i [ -

Preparcd by law cn forcement, nomnally prepared

in course of conducting a

breath test, It is one of the documents that

were provided, It discusses

agency Involved, solution used, siorage of i oA

machine, Certanily those are docs oL g
hrnﬁuﬁ'&lmhﬂmMﬂ- - i

prepared

the amehineg, which is not ;
F'mb?hﬂ and the forensic
documentation. I red thoss

yesierday.

Judge: Burton, Robert
Seems like your main issue is Discovery No, 17.

Add Ins: PFHELPS, DOUGLAS

| think also this document here przpared by the
officer.

Judge: Burton, Robert

How many occassions did vou go to Sherrif's
office to secure this

information?

Add Ins: PHELPS, DOUGLAS ’
This was something that was conected by the ¥ (g |
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11:01:11 mmmm

responscs.
11:09:21 mnmhmmwhm . .

test and not allow it be

11:09:43  brought in. It is a motion that they cannot .

jeave a proper foundstion for the

1):09:53  cvidence. States cass law {0 Support same. Ty e

11:10:07  Judge: Burton, Robert -
This is 2 motion to suppress that you should
have brought up prior to today.

11:10:23  Add Ins: PHELPS, DOUGLAS
This is not that Motion, | made discovery
demands and the regoested

11:10:49  information was not provided until yesterday.

11:11:04  Judge: Burton, Robert
Tt would have been betier to bring this up prior
lﬂm}fﬂhltm‘-”l

11:11:26  amotion, and a 23 page case law io review. This
could have been brought up

11:11:39 Monday during the status conference. | am stuck
to make a decision. | do not

11:11:53  know if this case applies or nol, in such a

11:12:00
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11:13:38  Judge: Burton, Robert
|ssue | s=e if this case he handed out does in
fact apply to breath testing
11:13:48  and documentation of that in [dabao then
certainly the requirement of the
NHE Y %mmmwﬂhmfﬂwmm
1 respongible for the ' :
1111415 mmﬂm“ham '
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11:14:55  State Attorney: Nixon, Amy
The officer here could provide information if
the testing procedure were

115:06  comrectly followed.

[1:15:20 Add Ins: FHELPS, DOUGLAS
What she has provided is a certificate of
analysis. Discusses certifcate.

11:16:537  Discusses what witnesses may be meed to testify
that the instrument used was

11:17:16  done in accondance withe proper testing

procedures. :
11:20:01  We are asking the Court to suppress the evidence
bascd on the state’s lack to
11:20:33  provide the necessary wilnesses.

11:20:43  Judge: Burton, Robert 'w.i.- \ (ol g ok 2 la
tam going to find that this Min 1o LA IS : ~
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State Attorney: Nixon, Amy
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concealed weapons permit.

Add Ins: PHELPS, DOUGLAS

| be m.l
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advised the officer that he did have that permit
and | did disclose it

Judge: Burton, Robert o
| dont sce where that would be improper,

(iher: Baililf
Brings im the Jury

Judge: Burion, Robert
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proceed. Reviews in mmm
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State Artorney: Nixon,
Caills First Corporal E-*I::ILHJ;M

Other: Clerk
Witness Dath
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Other: Lind, Sean Paul

Trpr'luﬂﬂl'iﬂﬁl-nmmm :

expericnce; first position was .

peneral patrolman, field tining officer, ctc.

Explains various positions

held while working wSP,

Currently referred to as a corporal, which isa

tarik. | am ranked as & Maser

corporal. | am currently P.O.S.T, contified,

discusses what certification is

required 1o become P.O.S.T. certified,

1 befieve | red that over a year ago. Was P.OS,

T. certified on 3/18/2009. -

Discusses various DUI traning red. Discusses

what is learned during classroom

tratning; explains “wet labs" and what cccurs

during the "wet labs™; also

administer breath tests these labs 1o

determine their blood alooho

comtent, helps gives us a baseline on how people i

would react af varlous P =

mmurwm:hn-ﬂ ' -.-“;f‘m .
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13:34:48
13:35:04
13:35:16
13:35:29
13:35:4}
13:36:01
1336:12

lest, n}nn llmlhndmmﬁ 2

there is the one-leg These are o

determing il somebody s

impaired, Generally |mmmirpw¢hn
understand and perform o -
evaluations as instructed, elc. I suspect I P e
somebody Is driving under the R A b
influence, before we do the imerview and

sobriety evalustions; discusses

scoring method used 1o score the sobriery 1oss.

It is possible 1o pass the tests. Was on duty

3/14/09 approx 5 am. | was

running stationary rader on 190, area is

generally flay, straight itisa

divided highway wia median. It was early moming
and |t was March weather,

winter, [0 not recall the weather conditions, it

ax dark no stars no moon.

Some places it was icy. Approx 5:30 am a vehicle
drew my atiention as it was

speeding. Posted limit is 70 mph, | was located

in the median. | sm in my

patrol wehicle. | noticed the speeding vehicle

and visually thought it was
mumum-u-lﬂ R sl 1

confirmed the vehicle was ok L '-'-'4"?‘.‘1"..‘]"' 9
mmummﬁ-ﬂ .: T ,ﬁy‘f{g o
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13:37:08  visually
13:37:20
13:373
13:37:45 side the driver's door of:
13:38:02 red/marvon color and was pull
wisnowmobiles, First
13:38:12 :
13:38:25 M&Idﬂﬁdmﬂﬁﬂmw
Defendant as the driver, that
13:38:41 mummWﬂﬂm 5 ol
13:39:00  also speech was slurred, slow and deliberate. As
I spoke 1 could smell .
13:39-16  alcohol beverage coming from the vehicle. When ‘.
asked the driver denjed B8 &
13:39:28  drinking. There was a passenger in the front and Sy
s e bk v o v g,
13:39:3 in was "y ks .
I did suspect something and Wi o
13:39:58  then asked the driver to step out of the vehicle
o possibly conduct
13:40:09  evaluations. I did ask if any weapons were in
the vehicle. He said he had & L
13:40:37  pistal on his person. [ ask those questions for .

officer safety. Discusses
13:40:5%  fircarm training through ISP, | carry a ghock

pistol and also Colt rifle.
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not see the Del's

13:41:49  ralking to him. hwﬁlhllrlﬂlﬂplﬂdﬂ
not see it until he stepped

13:41:58  out of his vehicle. Recognized weapon to be a
pistod, Do not recall whether
13:42:30 & was loaded or not. Pistol was an the

Decfendant, he would have had sccess T~
13:42:43  to it He would have to just resch downand | A

widraw weapon from holster. | _ TJ? b "y sadpl- ot
13:42:53  disarmed the Def took possesion of firearm and BT\ g
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13:47:07
13:47:27
13:47:48
13:48:12
13:48:27

13:48:41
1 3:40-52

13:50:06
13:50:20
13:50:39

13:50:56
13:51:39

(@
g;-'hw anl

;H.. 'kn'- TI_#
: '—'F" 4".- r"i-
ey f‘"‘“”ia&"#&h e

¥
H Ilr.;"-
umhm-u-#'ﬁmu.;..- e : : :
which 15 an horizontal ssgymus : . s
Nﬁ!ﬂmmﬁm B A DT e R Eh CE
catcgories, one fs "smooth pursuit', u-mwf in

have “smooth pursuit® his

eyes were tracking in  jerky manner. | was
directly in front of Def win

army' reach, mmﬁmw

to administering the lests. i
[ef did understand the instructions and he
performed the test. He failed the il Y
test on all 6 points. Next one is maximum
deviation, explnins what test iSh
entaili Defendant also (ailed this test,

[Miscusses lnm category given and

Del also fhiled that test. Overall during the
horvzontal stagymus test it was

determined that something was in the Def's
system. Reviews what is looked for

when conducting the walk and tum test.
**Demonstrates walk and turn (est and
mstructlons given to Jury®®

Puring this test the Def only counted o/o siep
only took | R steps fwd and 18

steps back, he did not turn as demonsirated,
also he failed 1o make heel to

io contact. | believe he extended his arms away
from his body, which would

score a5 4 point. Discusses scoring process used
during the walk and turn




13:51:56
13:52:46

13:52:38
13:53:13
13:33357
13:54:10
13:54:27
13:54:4)
13:55:01
13:35:1)

13:55:20
11:55:41

13:56:09
13:56:27
13:56:40
13:57:03
13:57 20
135711

13:57:44
13:37: 87
13:58:11
13:58: 2
13:58:29
13:58:56

2 rows. | did inventory this

vehicle. | did find 3 bottles of liguor, 2

bottles were MacNaughton's Whiskey

and one was Jagermeister, These were glass
bottles, One bottle of Whiskey was '
open and for most part Jagermeister was cmpty.
The seals were broken and the

bottles were not full, They were phiysically
located behind the driver's seat, :

I then placed them on the back of the snowmobile
trailer to remind me that [

found them and they are there and also to put it
no my video. The passengers

during this time they were off to the side. 1

had an officer assist me who

was withem while doing my inventory, Passengers
had been drinking, [ could i
smell alcohal from them and they admitied wa it
Passengers got a ride and

left scene. The vehicle was towed, snowmaobiles
wen! withe passengers, During

all of this the Def is still in my patrol car.

then took the Def to the :

jail to complete various paperwork and to




13:5921

13:5940
13:5951
14:00:12
14:0027 _ =
14:00:39 ' 4 . SR |
a breath test, in R S e
14:01 08 mmmmumu S i 3
0119 furignchjoos, e e ha pothing bl R |
14:01:1 eel, ete; : oy 1o L < 2o 1} optd
mauth; then & 15 min observation s 1 L ‘T
14:01:46  period; this is given so If there s any ] el
residual alcohol in his mouth or A
14:02:25  whatnot that lime is given to allow the alcohol
1o dissipate; during that .
14:02:42  time | presented the Def wi'the alcohol advisory o AR A
of what is required of him o
14:02:58  audio. | ohserve the Def during those 15 ming : :
he did not swig mouthwash or -y

14:03:26  do anything to cause me concem.

14:03:44  Atend of 15 min period he was asked if willing
o ke o breath vest, He

14:04:05  sald he would and then | began the bresth
testing procedure, Have operated

14:04 41 the breath test machine hundreds of times,

oL’

explaing what the machine looks

14:04:55  like Keyboard on instrument is used o input
dateftime, me of arrest,

14:05:16  subjects information, my information, eic.
Follow computerized instructions

14;05:46  which prompt me 1o know what would be next for
what duta is needing

14:06:00  Before | can have Def give the sample, 1 put o "
fresh mouthpicee on the tube

14:06:19  used 10 get the breath sample, Normally provide
2 sumples, when administering

14:06:56  the breath test. Def gave 3 samples. First one
was invalid because he was not

14:07:06  comectly blowing into the machine. Howas =~ ,!f . R
starting and stopping. At that i AR ¢=;a i




14:10:04
14: 1018
14:10:35
14:10.50
14:11:09
14:1 1 :45
14:12:03
14:12:15
14:12:29
[4:12:4h

[ 4:12:57
[4:13:47

|4:14:0]

[4:14: 16

l4:14:27

14:14:39

14:14:56

.#- J’W,_ﬂ ...# !ﬁiljﬂ'ﬁjl'.& E __" ]
l I l' T HJ.f" k# "l!‘ .ﬂ".:- ‘-.‘. 3
M m"II. i 'H-I.- -I' =i s

‘I'EL‘
as were ' y
m u-” Hﬂ.m; _ y
indication he machinewas 1 - A
working improperly. Results of the samples were - : :
wiin the standard margin of .
error. There is a printout from the machine and
also a log o indicate who
u:nlil-dﬂ-.ﬁ.‘lhmnhﬂl
i ploce puper tioket. It
ma—-ﬂmmmm
nuimber, and then the person's
nformation and the rests as well as the
blanks that were blown. The log is 1
basically that states wiin the ISP who used thet
instrument, results, efc.
That Is for the jail staff 80 they know when o
change the solution used 1o
calibrate the system.
There was a written log in this case, which
recorded the results of Def's
hreath test.

State Attorney; Nixon, Amy
Hands Siate's Proposed Exhibit One to the
witness.

utlm:l..hd,%:!‘nl g
I do recognize that document. It is
intondlntor printout from Def's




14:1 5:30
14:1 5:39

14:1542

14:1 5:55

[4:16:14
14:16:30
14:16:53
14:16:59

14:17:05
141710

14:17:31

[4:17:35

14:17:51
14:18:02

14:18:47
14:19: 10

14:19:23

ﬂthn‘*lhll.!ﬂ:l'lll

This document came from & machine that sits in
ottt IWM

thiz machine a ago. on
document to be Def, DOB is also

same as Def's Driver's License. On bottom lefi-
hand of document is my

handwriting.

State Attorney: Nixon, Amy
Remove for admission.

Add Tos; PHELPS, DOUGLAS
Obj to lack of foundation

Judge: Burton, Robert

You need to establish mﬂumismpmwd
device. | will sustain the

ohjection.

State Attorney: Nixon, Amy

I will hold aff admitting that piece of evidence
af this time.

Handing you State’s proposed exthibit No, 2

Other: Lind, Sean Paul

About 1/3 down the page of document is a
Instrument No. and also solution .
numbers on that document, Page 2 of that packet
is the log for the

Intexilator S000 as | have used it many times
and | have also made a notation

on this log. This is lonuﬂ#m!ﬂdﬂ.‘lﬁl

information also matches the e




.-g”."

14:2058
2122

14:22:03
14:22:17
14:22:9
14:22:40
14:23:07

14:24:49

14:25:20

14:26:24

14:26:31

14:26:35

14.26:36

14:26:4)

14:26:43

—mmw g G o kgl
s .

Other: Lind, Sean Puul ' A,
H“‘“mhﬁmm:hi _
stop on 114710 ' i

mmmzﬁwm
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14:2647  State Attorney P i, e -‘_

14:56:25
14:57:01
14:57:17
14:58:12
14:58:23
r5:10:37

15:100:37

15:00:37  Judge: Burton, Robert P
Please returm the jury

15:11:02 Oriher: Clerk :
Jury Retumns :

15:14:54  Add Ins: PHELPS, DOUGLAS
Cross-Examination

15:15:000  Other: Lind, Sean Paul

Thecre was & period of time when ltr[ndmmﬁ
: vehicle. Did not notice lane

15:15:15  problems when pursuing the vehicle. Part of my
training is io observe

15:15:34 ‘mhr:l!sﬁxﬁﬂ'ﬂﬂuﬁn'ﬂlﬂm_ have
driven a pick-up wia trailer;pot

15:15:59  always easy 10 maintain the l;

vehicle was going 84
15:16:15  notice trailer to mﬁﬁ




18:1624

15:163
15: 1647
15:1 701
15:17:16
15:17:40 | _ : |
15:17:58 hrﬂwlhuhrhlﬂl:mm Ety s U
Tests | demonstrated wasnot 1,
15:1828  under same circumstances surmounding the lest Ve =8
performed by the Def. Recall \ ."-‘E! by
15:1841  Delwearing a one plece snow suil, believe the R din bl o
top was ofl. He had several ,
15:18:57  different layers of clothes on. People could
have naturally ocouring o g
15:19:19  nystagmus, everyone does. People could have i,
nydagmus related to head .
15:19.36  injuries. Lights from vehicles does not have an ;o
effect om a subject’s ability + kg 3
15:19:51 wuﬂhlludbmuﬁﬁlmhlhlh 3 <A
could have a !
15:20:07  effect. which is why we wm off our emergency
lights. Trained 10 look for
15:20:18  other factors that could cause nystagmus.
Everyvome has sysiagmus and
15:20:35  generally alcohol enhances the nystagmus. Del
was itting on the trailer
15:20:59  while performing this test. It is casier to have
a person sit 1o keep them
15:21:14  from wandering. Training does not say whether
subjoct should be sitting or
15:21:27  sanding. | did hold up my pen while performing
this test, 1 had him track my
15:21:42  thumb. I held my thumb af ssme level of Def's
eves. Next test was walk and
15:22:00  turn test and 2 errors would cause & failure,
Mot keeping hands to a side is
15:22:21 mmmm-ﬂ“mth
fest during instructions would
15:23:12  be an ervor.




15:2320 |10k him 1o count each of s epeout loud. < .:::'._. 155 B et
15:274) had mobiling, et g A
15:27:54

ability to perform these i : ;
|5:28:06 ml’mﬁiﬂﬂlhtﬂ; ﬂﬁt RS o *ﬁl__,ig;' Y
was somebody o BLie - “REoged - el <
15:29:07 mmm:'lnnd-zuhhvﬂ. A o _i'{ o z

assume it could have been all 2 g v e G
15:29:17 uruummhnwhnmmm‘—mr bl !_ PN
snow mobiling. 1 believe it . ik
15:29:28  was a Saturday. They could have consumed some of

15:29:40
I'Iu,mmu to Iﬂh:. q&

15:26447  Add Ins: PHELPS, DOUGLAS
It goes 1w my client's degree of intoxication. el Y g
It further goes to who else : Tl

15:31:14  could be drinking.

15:31:17  Judge: Burton, Robert
Overnile objection.

15:30:20 Add Ins: PHELPS, DOUGLAS
Copfinues wicross-examine

o L

15:31:26  (Mher: Lind, Sean Paul
| did find a flask in an inside pocket of Def's
coat. | opened it and smelled
15:31:40  it, smelled like whiskey. | do not recall if 1
durnped that out or not. | do
15:31:57  nol have here today. There were 2 whiskey
bottles and | Jagermeister. 1
15:32:15  whiskey bortle was still sealed. Indicared that
Def had red eyes, could be
15:32:49  caused from ridin lmﬁmﬂh!“lﬂ
how much aleohol one consumes v ' %
15:33:02  from the odor. ldﬂlﬂMlm i T




15:3333

15:33:58

15:34:00

15:35:11

153337

15:3538

15:35:48

15:36:02

15:37:19

15:37:30 ﬂuumhwﬁh’nnﬂhhﬂiw
objects in their mouth, There

153742 is 2 machines in that room where | administered
the machine.

15:37:59 1 think | used the lefl machine. Do not recall
using a different machine

15:38:19 nﬁn:lﬁuﬂrﬂﬂmMﬂm
invalid. Cowld be other .

15:38:32  officers in the rom, depends on the fime of
day. Know of mdio how radio

| 5:40:04 uency could effect the machine. Explains the
passiblity of this wijury.

15:40:21  The locations of the machines must be cenified,
| beligve the KCSO) has their

15:40:34  process of certifying these, beliove these
processes come [rom the State of

15:40:48  ldnho 1o my belief, Temperature of store
corresponds to subject's body

15:41:06  temperature, There is o thermometer on the
machine but it has to be 34

1541137 degrees and | did check that day, do not believe
| documerited that anywhere,

15:41:47 | believe on instrument log there Is a checkmark
indl kcating that it s in

15:42:01  range, The temperature that day was 34 degrees.
3 number 15 the number to

15:42:21 mmhthmmﬁn&nl.ﬂilmﬂm
thermometer used to determine E

'1 -l'
. "r ﬁfﬁ

e ii

!

‘_‘; _-_u-_i.\.'.'fi‘h- #




15:43:07
15:43:10

15:43:24
15:43:13

and
15:43:42 hmﬂdnhmﬂﬂdhﬂﬂ 4 g
follow those instructions, My 4o
15:43:53  experience led me 10 believe Def was ]
intoncicated. His performance that day
15:44:0) mﬂmﬁmwmum
L]
15:44:25  Did not care if Def had & concealed weapon

permil ;
15:44:36  Add las: PHELPS, DOUGLAS b o

15:44:41  Judge: Burton, Roberi
Sustain

15:44:44  Oiher; Lind, Sean Paul
13id not ask if Def hod a permit

1544:53 gjﬂ Ins: PHELPS, DOUGLAS

15:44:55  Judge: Burton, Robert
Owerruled

15:44:58  Add Ins; PHELPS, DOUGLAS

The weapon issue is mainly a safety concern, |

do mot really cure il they
15:45:18  have a permit or not. Not my responsibilty to

check sotution used in ax i y
15:45:29 mmmhm 2




15:45:37

15:45:55

15:46:03

15:46:22 _ :

I5:46:40 m"uummmm@ i SR L
printout. Giving breath fests is SR P s Y *

15:46:50  regular acti hlﬂl"dldlnnﬂilfmihﬂ i

15:47:06  isthe s Qﬂiﬂwuﬂ lhnpzplm Fir 42

¥ ) WP? E L) . Iq. .'. a ‘ - :

and the other one s sent to = Ly R iy & e

15:47:24  the ALS agency; uammm:ﬁhﬂu : o+ A
office.

15:47:38  Stale Attorney: Nixon, Amy -
Move to admit State's exhibit No, |

15:47:45  Add Ins: PHELPS, DOUGLAS
Ohbj to lack of foundation and there is no PR L
indication as to when the testing

15:47:57  period began.

[5:4%:00  Judpge: Burton, Hobert
Sustmined

[5:48:22  State Attorney: Nixon, Amy
Maove 1o admit Stare’s Exhibit No 2

1548:28  Add Ins: PHELPS, DOUGLAS
My obj is first we have not heard any testimony
from forensic commander. Also

[5:48:42  tothe first page of that document is an oath or
an affirmation. [ am not

15:49:04  sure who indicates they are the custodian of
those records. As to the

15:49:16  certificate of caliberation we have not heard
any testimony from Deb

1549:26  Scoffield regarding certfication of caliberation

whether machine is approved ;.. |
15:49:33 hlmﬁmumnhpmmw L e e o




gl

o i 0 olution pumber. *r:,-”"r!_"_;;':"-""':f‘"' ¥

15:50:4]
i5:51:0
15:51:18
15:51:28
15:5]:38
15:51:53

15:52:07

15.52:18

hmumnm&hhl - e P
19.52:24  Add Ins: PHELPS, DOUGLAS dasas i

15:52:30  Judge: Burton, Robert
One will be admitted

19:53:08  Other: Lind, Sean Paul
Reviewing Admitved Exhibits | and 2. There are 2
hreath test results on those

15:53:27  exhibitsa. Results was .| 74 and second was .157

15:53:38  Add Ins: PHELPS, DOUGLAS
Mo Re-Cross ]

15:54:13  State Attorney: Nixon, Amy
Stade rests

15:54:37  Add Ins: PHELPS, DOUGLAS St o
Would ask for the "half-time™ Ao A
15:55:16  Would liks to reserve to save that & <




15:56:16
15:56:34
15:56:59
15:57:30
15:57:34

15:57:37

15:57:40  Defendant: KRAMER, MICHAEL
Myhﬂdﬂﬁﬁll“!wm
Prolongs me from . i -
15:87:50 WMWHHHH !
they are pins and needles; e
15:58:21 :lnhnuhu:ﬂlﬂll.hmhﬁlﬂlﬁulf :
War withe burning of] fields.
15:58:34 Iwﬁmhhﬂﬂlmwl-
in the Air Force, Al some
15:58:55  point trained myself to be a plummer, 1 draw
disability but am also still
15:50:08  allowed 1o work us long as | dont exent myself.
1 did tell wrooper about my
15:59:28  neck problems and that | had not mken any
medication for several days, | did
15:50:44  make my best effort to take the tests, | was
fully dressed in thermals,
15:59:57 M.m.mhlhhﬂﬂumtdﬂ
tell the officer | had a
16:00:00  permit 1o carry the gun, 1 have that wime today,
It i probably size of
16:00:23  business card. | have that becsuse | camyn i
weapor from time to time, | do A b i e o
16:00:42  carry n wn%mhﬂmw g




16:00:54
m;i}l:sl_
16:02:08
16:02:13
16:02:15
16:02:20
16:02:24

16:02:36
16;02:46
1 6:02:53

1602549

16:03:11

16:03:13

1640325
160334

16:03:57

160 14

never had fo use it e L
come close. | did ad | ?'*"-&11”’ 5
thm & J | I:_rr -
P £ [nh o £
Defendant: "

That is my pe <

mmmmw

Move to admit o i

State Attorney: Nixon, Amy e T
Object to hearsay : - e

Add Ins: PHELPS, DOUGLAS P
I can lay more foundation e

Defendant: KRAMER, MICHAEL

Was issued this upon application and was m
by gov't agency; this is what

the agency gave me after | had sent in my
application. It takes approx 90

days. s

Add Ins: PHELPS, DOUGLAS
Move to admit

State Attorney: Nixon, Amy

I dont believe there is testimony to foundation
and leave my objection to

hearsay

Judge: Burton, Robert

Dioes not fall under business records, Believe he
testified it was a copy of

what he had on his person. | will admit it

rather than have him submit the

original

Defendant: KRAMER, MICHAEL
Dayprhrmmn{hndmﬂlmhd
beers. Once in BAC room | was .
put on a machine, After several attempts the SR T o
machine wad not working. So1 : Sl it Bl .
1 J‘-* R PO 0t rrplat B | i




16:0434  =at back dowr
ok Thaw
16:04:46  process of wa
16:04:58 2 blows. | bl
16:05:09  take, then al
. ﬂ“ "-. '-{ |'""
16:0548  he doan obsrvation pariod
o machines. | have 4
16:06:06 mmmw
hawve & problem but it is hard
16:06:18 umﬂuhtim-dumlh-uﬂ :
reflux type problem. i is a -;r-!'--‘i’i_'..
16:06:33 hnh;m-ulmuhmnﬂr ‘*-_n s, T
relicve thal, A S
16:07:08  Swate Attorney: Nixon, Amy
Cross-examination R
16:07:3%6  Defendant: KRAMER, MICHAEL e
mmwhdhmﬂaﬂmﬁuw o |
mﬁﬂhﬁ-hhﬁ o 'l-,. £ on ol M
16:07:52  problems in back and neck. My back sprety
painful, it is painful majority B
16:08:06 of time. It is af a level of 6 right now, jest
by sitting here. Did go on all
16:08:2]1  day snowmaobiling trip. Of course that hurts my
hack, but | love going
16:08:37  snowmobiling. It is worth it 1o me. When sitting
on & snowmobile | sit and \
16:08:33  will hold my arms out, which sctually kind of”
helps. Cannot describe pain
16:09:07  because of the ademaline going through me. 1
usunlly pofice it the next day.
16:09:22 | did have a couple beers on the 13th. I did
tell officer sbout my neck, was _ sl
16:09:48  not asked if that problem would hinder my :
ability to perform the tests.
16:10:09  Officer did question me about health problems.
Testified that he did not test
16:10:24  my mouth, Did not take any swigs of alcohol
prior to breath test, kind of
16:10:41 mmmummmuhﬁmm




16:0100  imtec o .

16:1 1:35 |
16:1 1:42
16:1 1:46

I6:1 1:50

161 2 D6
16:12:15%
Ha:12:19
16:012:24
16:12:45
l6: 1256
18:13:07
I6:41:02

[ ] 02

16:41:03

D v kv
snowmobiling.

MI-; . ” o N
We will rest.

Stae Attorney: Nixan, Amy

That is all the
to prepare final
instructions.] will then read those 1o you.
Closing argument will be given

then you will have opportonity to defibersie.
Admaonishes jury.

evidence. We will take a recess

recording
{On Recess)
Recording Staried:
Record
KRAMER, MICHAEL

Burton, Robert .
record. | have submitted the

o R




64124

16:4128
16:41:44

16:42:08
16:42:18

16:42:29

[6:43:02
6:43:14
6328

|6:43:46

| f5:44:00
1oz 10
16:44.25
16:45:49
16:46:03
16:46: 14
16:46:25
16:46:39
16:46:45

e e

it for the ceime of concealing w/o permit w/in
city limit, which is notthe

issue on Lhis case. lssue is not i person hed a
concealed weapon but whether _
Which is why | refused.

Add Ins: PHELPS, DOUGLAS ‘

1 do have a Rule 20 motion. T sk ert rule in
favor of Def, State has not

proven bevond reasonable doubt. Def has right to
have fircarm additionally he

had a permit which grants further rights 1o
carry a fircarm. Stsles case law

to support argument. Reason he had the firearm
is because he was

in the mountains of Idaho, Think 2nd Amendment
prompts this law that if you

are intoxicated you forfedt that right. | would
ask Cn to dismiss that

count. As to my clicnt being intoxicated, there
shouhl be o dismissal at this

poiml. | think the evidence is in favor of non-
moving party, so | will not

Wasle court's lime.

Judge: Burton, Robert '
Court has o consider the facts of in favor of




16:47:48 Ot SEL | g
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16:56:17 Mltl]nrm T W10 il e i v i

17:25:13 mmmﬂm ol b :
17:31:29  Other: Clerk |
Deliberation Oath to Bailiff _ A o oy
17:31:37  Judge: Burton, Robert b
I7:32:531  Stop recording
18:25:01

18:25:0] Record

1825:01  Judge: Burton, Robert

18:25:24  of a concealed weapon™
1825:33  State Attorney: Nivoa, Amy L (N




18:2539

8:25:57
1 16

1

iiz;am '

I!*m

18:27:10

18:27:3

18:27:33

18:28:07
I8:28:23%

18:34:53

1R:35:09
[8:37:22

1§:37:.44
| B:38:05

[ B:39:01

State Attorney: Nixon, Amy - yw
I think there may be an ICJ1 for the concealed R S

Judge: Burton, Robery
!rmnahnll:ﬂlﬁﬁhhﬂhdun
i

State Attorney: Nixon, Amy

Believe an instruction you did not give might
hivve an instruction, but thst

was case low | dont believe it was an ICJL.

Burion, Robert
Might just have 1o indicate that one of my
instructions indicate to use your
cOmmOn sense.

Add Ins: PHELPS, DOUGLAS

[ would just refer them buck to their
instructions.

Judge: Burton, Robert it ;_"_- 't S .-_1__:'~.' ,ﬁ-gl‘ St




20:06:12

20:06:13 Judﬁmml 5 -_';“;-1; At
Immnmhm:“w&ﬂ !:ﬁu--- > v [
and bring them in. by it T
20:07:02  Other: Clerk TR
Rﬂ.:ls"‘-"ﬂdl:t.tﬂm‘.l-ﬂlﬂt : ks R
20:09:14  Other: Jury e it
Thase are our verdicts : A
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FILED g lQ ju } AT M.
STATE OF 1DAHO, COUNTY OF KOOTENAI
SS
" CLE Fa THE; D T COPRT
BY. \ DEPUTY

FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI
324 W. GARDEN AVENUE
COEUR D’ALENE, IDAHO 83814

STATE OF IDAHO

Plaintiff,

VS. Case No: CR-2009-0005447

MICHAEL IAN KRAMER

JURY INSTRUCTIONS GIVEN
Defendant.

DOB:
DL or SSN: WA

Attached hereto are the jury instructions given on the trial of the above
matter.

Copies have been given to counsel of record.

DATED this }Im day of_mﬂ/[,{‘/[/] , 2010.

Deputy Clerk
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INSTRUCTIONNO. [ A

YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is charged in
Count I with the crime of Operating a Motor Vehicle While Under the Influence of Alcohol

alleged to have been committed as follows: that the defendant, MICHAEL JAN KRAMER,
on or about the 14th day of March, 2009, in the County of Kootenai, State of Idaho, did drive or was
in actual physical control of a motor vehicle, on or at a street, highway, intersection or other place
open to the public, while under the influence of alcohol -or, in the alternative, did
drive or was 1n actual physical control of a motor vehicle, with an alcohol concentration of .08 or

more, as shown by an analysis of his breath. To this charge the defendant has

pled not guilty.
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INSTRUCTIONNO. [ &
YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is charged in
Count II with the crime of Possession of a Concealed Weapon While Under the Influence of
Alcohol, alleged to have been committed as follows: that the defendant, MICHAEL IAN
KRAMER, on or about the 14th day of March; 2009, in Kootenai County, Idaho, did carry a
concealed weapon, to-wit: a .40 caliber pistol on or about his person while intoxicated and/or under

the influence of an intoxicating drink To this charge the defendant has pled not guilty.
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INSTRUCTIONNO. _| &
YOU ARE INSTRUCTED that the defendant, MICHAEL IAN KRAMER, is charged in
Count IIT with the crime of Transporting an Opened Container of Alcohol in a Motor Vehicle,
alleged to have been committed as follows: that the defendant, MICHAEL IAN KRAMER, on or
about the 14th day of March, 2009, in Kootenai County, Idaho, did willfully and unlawfully

transport an opened and/or unsealed container of alcoho! in a motor vehicle. To this charge the

defendant has pled not guilty.

i’
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INSTRUCTION NO. _

Now that you have been sworn as jurors to try this case, I want to go over

with you what will be happening. I will describe how the trial will be conducted and

what we will be doing. At the end of the trial, I will give you more detailed guidance

on how you are to reach your decision.

Because the state has the burden of proof, it goes first. After the state's
opening statement, the defense may make an opening statement, or may wait until

the state has presented its case.

The state will offer evidence that it says will support the charge(s) against the
defendant. The defense may then present evidence, but is not required to do so. If
the defense does present evidence, the state may then present rebuttal evidence.

This is evidence offered to answer the defeuse's evidence.

After you have heard all the evidence, I will give you additional instructions
on the law. After you have heard the instructions, the state and the defense will
each be given time for closing arguments. In their closing arguments, they will
summarize the evidence to help you understand how it relates to the law. Just as the
opening statements are not evidence, neither are the closing arguments. After the
closing arguments, you will leave the courtroom together to make your decision.
During your deliberations, you will have with ybu my instructions, the exhibits

‘admitted into evidence and any notes taken by you in court.

Y
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INSTRUCTION NO. __3

A defendant in a criminal action is presumed to be innocent. This
presumption places upon the state the burden of proving the defendant guilty
beydnd a reasonable doubt. Thus, a defendant, although accused, begins the trial
with a clean slate with no evidence against the defendant. If, after considering all
the evidence and my instructions on the law, you have a reasonable doubt as to the

defendant's gnilt, you must return a verdict of not guilty.

Reasonable doubt is defined as follows: It is not mere possible doubt, because
everything relating to human affairs, and depending on moral evidence, is open to
some possible or imaginary doubt. It is the state of the case which, after the entire
comparison and consideration of all the evidence, leaves the minds of the jurors in
that condition that they cannot say they feel an abiding conviction, to a moral

certainty, of the truth of the charge.

17 q
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INSTRUCTIONNO. 4

Your duties are to determine the facts, to apply the law set forth in my
instructions to those facts, and in this way to decide the case. In so doing, you must
follow my instructions regardless of your own opinion of what the law is or should
be, or what either side may state the law to be. You must consider them as a whole,
not picking out one and disregarding others. The order in which the instructions
are given has no significance as to their relative importance. The law requires that
your decision be made solely upon the evidence before you. Neither sympathy nor
prejudice should influence you in your deliberations. Faithful performance by you

of these duties is vital to the administration of justice.

_In dg:tg_rmining the facts, you may conside@e evidence admitted in this

- trial. This evidence consists of the testimony of the witnesses, the exhibits offered

and received, and any stipulated or admitted facts. The production of evidence in

court is governed by rules of law. At times during the trial, an objection may be
made to a question asked a witness, or to a witness' answer, or to an exhibit. This
simply means that [ am being asked to decide a particular rule of law. Arguments
on the admissibility of evidence are designed to aid the Court and are not to be
considered by you nor affect your deliberations. If I sustain an objection to 2
question or to an exhibit, the witness may not answer the question or the exhibit
may not be considered. Do not attempt to guess what the answer might have been
or what the exhibit might have shown. Similarly, if I tell you not to consider a
particular statement or exhibit you should put it out of your mind, and not refer to

it or rely on it in your later deliberations.

During the trial I may have to talk with the parties about the rules of law
which should apply in this case. Sometimes we will talk here at the bench. At other

times I will excuse you from the courtroom so that you can be comfortable while we
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INSTRUCTION NO. 5

If during the trial I may say or do anything which suggests to you that I am
inclined to favor the claims or position of any party, you will not permit yourself to
be influenced by any such suggestion. I will not express nor intend to express, nor

‘will I intend to intimate, any opinion as to which witnesses are or are not worthy of
belief; what facts are or are not established; or what inferences should be drawn
from the evidence. If any expression of mine seems to indicate an opinion relating to

any of these matters, I instruct you to disregard it.

O
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INSTRUCTIONNO. __ 6

Do not concern yourself with the subject of penalty or punishment. That
subject must not in any way affect your verdict. If you find the defendant guilty, it

will be my duty te determine the appropriate penalty or punishment.

. ¥
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INSTRUCTIONNO. 7

You have now heard all the evidence in the case. My duty is to instruct you

as to the law. -

You must follow all the rules as I explain them to you. You may not follow
some and ignore others. Even if you disagree or don't understand the reasons for
some of the rules, you are bound to follow them. If anyone states a rule of law

different from any I tell you, it is my instruction that you must follow.
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INSTRUCTION NO. 8

In every crime or public offense there must exist a union or joint operation of

act and intent.
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INSTRUCTION NO. i

Each count charges a separate and distinct offense. You must decide each count
separately on the evidence and the law that applies to it, uninfluenced by your decision as
to any other count. The defendant may be found guilty or not guilty on any or all of the

offenses charged.

LG



INSTRUCTION NO. /O

YOU ARE INSTRUCTED that for the defendant to be guilty of Operating a Motor

Vehicle While Under the Influence, the State must prove each of the following:

1.

2.

Lo}
3.

On or about the 14th day of March, 2009;

in the state of ldaho;

the defendant, MICHAEL IAN KRAMER,

drove and/or was in actual physical control of:

a motor vehicle;

upon a'highway, street or bridge or upon public or private property open to the public;

while under the influence of alcohol and/or while having an alcohol

concentration of 0.08 or more as shown by analysis of the defendant’s breath.

If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must

find the defendant guilty.
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INSTRUCTION NO. l(
" "Actual physical control" shall be defined as being in the driver's position of the motor

vehicle with the motor running or with the motor vehicle moving.



INSTRUCTION NO. /2~

The term “highway” means the same as “street” and includes public roads, alleys, bridges

and adjacent sidewalks and rights-of-way.

.
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INSTRUCTIONNO. /5
To prove that someone was under the influence of alcohol and/or drugs, it is not necessary
that any particular degree or state of intoxication be shown. Rather, the state must show that the
defendant had consumed sufficient alcohol and had used enough of any drug or intoxicating

substance to influence or affect the defendant's ability to drive the motor vehicle.
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INSTRUCTION NO. ‘fj_

YOU ARE INSTRUCTED that for the defendant to be guilty of Possession of a
Concealed Weapon While Under the Influence of Alcohol, the State must prove each of the
following:

1. On or about the 14th day of March, 2009,

2. in the state of Idaho;

3. the defendant, MICHAEL IAN KRAMER,

4. while intoxicated and/or under the influence of an intoxicating drink or drug;
5. carried a firearm;
6. which was concealed on or about the defendant’s person.

If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must

find the defendant guilty.
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INSTRUCTION NO. _ />
YOU ARE INSTRUCTED that the term “firearm” means any weapon from which a shot,
projectile or other object may be discharged by force of combustion, explosive, gas or mechanical

means, whether operable or inoperable.
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INSTRUCTIONNO. &
YOU ARE INSTRUCTED that for the defendant to be guilty of Trénsporting kan Opened
Container of Alcohol in a Motor Vehicle, the State must prdve each of the following:
1. On or about the 14th day of March, 2009,
2. in the state of Idaho;
3. the defendant, MICHAEL IAN KRAMER,
4. either:
a. broke open and/or allowed to be broken or opened any container of alcoholic liquor,
and/or
b. drank and/or used and/or aliowed to be drunk and/or used any alcoholic liquor;
5. while the same was being transported in a motor vehicle.
If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt; you must

find the defendant guilty.



INSTRUCTION NO. ( 2

YOU ARE INSTRUCTED that “Alcoholic liquor” includes the following:

(1)

)

3)

(4)

alcohol, meaning the product of distillation of any fermented
liquor, rectified either once or oftener, whatever may be the
origin thereof, or synthetic ethyl alcohol;

spirits, meaning any beverage which contains - alcohol
obtained by distillation mixed with drinkable water and
other substances in solution, including, among other things,
brandy, rum, whiskey, and gin;

wine, meaning any alcoholic beverage obtained by the
fermentation of the natural sugar content of fruits (grapes,
apples, etc.) or other agricultural products containing sugar
(honey, milk, etc.); and

any liquid or solid, patented or not, containing alcohol,
spirits, or wine, and susceptible of being consumed by a
human being, for beverage purposes, and containing more
than 4 per cent of alcohol by weight.
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INSTRUCTION NO. é 5

Upon retiring to the jury room, select one of you as a presiding officer, who
will preside over your deliberations. It is that person's duty to see that discussion is
orderly; that the issues submitted for your decision are fully and fairly discussed;

and that every juror has a chance to express themselves upon each question.

In this case, your verdict must be unanimous. When you all arrive at a

verdict, the presiding officer will sign it and you will return it into open court.

Your verdict in this case cannot be arrived at by chance, by lot, or by

compromise.

If, after considering all of the instructions in their entirety, and after having
fully discussed the evidence before you, the jury determines that it is necessary to
communicate with me, you may send a note by the bailiff. You are not to reveal to
me or anyone else how the jury stands until you have reached a verdict or unless

you are instructed by me to do so.

A verdict form suitable to any conclusion you may reach will be submitted to

you with these instructions.
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COUNTY OF KDL 1A
FILED:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, CASE NO, CR-M09-5447
Plaintff,
Vs VERDICT

MICHAEL I. KRAMER,
Defendant.

We, the Jury, duly empanciled and sworm to try the above entitled action, for our verdict,

say that we find the defendant:
(CHOOSE ONE ONLY)
X GUILTY
NOT GUILTY

OF TRANSPORTING AN OPENED CONTAINER OF ALCOHOL IN A MOTOR
VEHICLE.

DATEDthe /2 dayof__ f}Jaych 2010
/) -
%ﬂﬂﬁnﬂl
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, CASE NO. CR-M09-5447
Plaintiff,
vs. VERDICT

MICHAEL I. KRAMER,
Defendant.

We, the Jury, duly empanelled and sworn to try the above entitled action, for our verdict,

say that we find the defendant:

(CHOOSE ONE ONLY)

GUILTY

X NOT GUILTY

OF POSSESSION OF A CONCEALED WEAPON WHILE UNDER THE INFLUENCE
OF ALCOHOL.

DATED the _/A__dayof ;2; AV ¢ Lzom.

e 47,
PRESIDING OFFICER

e
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, CASE NO. CR-M09-5447
Plaintiff,
Vs. VERDICT

MICHAEL 1. KRAMER,
Defendant.

We, the Jury, duly empanelled and sworn to try the above entitled action, for our verdict,

say that we find the defendant:

(CHOOSE ONE ONLY)

X GUILTY

T

NOT GUILTY

OF OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL.

DATED the 122 day of /_744{/(}\‘ ,2010.

PRESIDING OF¥1
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STATE OF IDAKG 58
SOUNTY OF KOGTENALP
BARRY McHUGH FILED: 3 Z(
Prosecuting Attorney
501 Government Way/Box 9000 2010 BPR -1 PH 3: 37

Coeur d’Alene, ID 83816-9000
Telephone:  (208) 446-1800
Facsimile: (208) 446-1833

CLERK DISTRICT

Assigned Attorney |
AMY NIXON W

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, Case No. CR-09-5447
Plaintiff,
VS. MOTION TO DISMISS
COUNT 11
MICHAEL IAN KRAMER,
Defendant.

COMES NOW, BARRY McHUGH, Prosecuting Attorney for Kootenai County, State of
Idaho, and hereby moves the Court for an Order to Dismiss COUNT II: POSSESSION OF A
CONCEALED WEAPON WHILE UNDER THE INFLUENCE, Idaho Code §18-3302B in the
above-entitled matter for the reason that it was a hung jury on this count at trial.

DATED this ‘é‘{" day of April, 2010.

Aw\ NM)\/]

AMY NIX
Deputy Prosecutmg Attorney

CERTIFICATE OF MAILING
I hereby cerﬁfy that, on the _/ day of April, 2010, I caused the foregoing to be

transnﬁﬁed as followed:
DOUGLAS PHELPS, ATTORNEY AT LAW (FAX 509-921-0802)

AWA" 2
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STATE OF I
CUE’&TYOF Koo%';?, }s
)

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHQO, Case No. CR-09-5447
Plaintiff,

Vs. ORDER TO DISMISS

MICHAEL JAN KRAMER, ____InCustody
Defendant. ____ Out of Custody

The Court having before it the Motion to Dismiss, and good cause thus appearing, now

‘therefore;

IT IS HEREBY ORDERED that COUNT II: POSSESSION OF A CONCEALED
WEAPON WHILE UNDER THE INF LUENCE, Idaho Code §18-3302B, in the abové- entitled
matter, be dismissed.

IT IS FURTHER ORDERED that any bond posted shall be exonerated.

IT IS FURTHER ORDERED that any outstanding warrants shall be quashed.

ENTERED this__ S dayof Ao/ , 2010.

_~TUDGE

,%?/47

CLERK’S CERTIFICATE OF MAILING

I hereby certify that on the fg day ofa,ﬂl’ / / , 2010, that a true and
correct .copy of the foregoing was mailed/delivered by regular U.S. Mail, postage prepaid,
Interoffice Mail, Hand Delivered, or Faxed to: Douglas FPhe/ 05
Prosecutor 208-446-1833fdred  Defense Attorney 507-92/- 0502 Defendant
KCPSB Auditor Police Agency

TN Q
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Public Defenden(s):
Brooks, J. Lynn g ! .
Ellpin.mﬂl-ﬁdmd iy

Zoftt, :
Walsh, Mayli
m Craig

Prob. Officen(s):

Court interpreten(s):

Case 1D: 0002
Case number; CR2009-5447
Plaintiff;
Plaintiff Attorney:
Defendant: KRAMER, MICHAEL 1
Pers. Attorney: Phelps, Doug
Co-Defendant(s):

Public Deferder:
062472010

13:51:13
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13:52:572

13:33:05

13:54:22
13:54:57

13:55:10

13:55:29
13:56:25

[3:56:37

13:56:50

13:59:08
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Defendant: KRAMER, 1 4 L EiCaw

h ey

THERE WAS AN CAME UP RE: BREATH TEST
THAT CAME UP AT TRIAL - RE: ;
ARNGING IN TECH TO TESTIFY - THAT IS PRIMARY
[SSUE TO BE APPEALED,
1m¥:mmmwmnrmn
5TA

Ceneral:
Time stamp

Pers. Attorney: Phelps, Doug

SURPRISED BY THAT REC - DF ALREADY SUFFERED ALS
- 4/14/09 - DF DID GET HIS

LICENSE REINSTATED -
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JUDGMENT

FILED ﬁ’/o’l ‘{/ /0 AT&%

CLERK-OF THE DISTRIC

AGENCY: IDAHO STATE POLICE \
A # CR-2009-0005447 CITATION # 1367681 BON
RGE: 118-3004 M2 DRIVING UNDER THE INFLUENCE

ENDED:
. defendant having been fully advised of his/her statutory and constitutional rights including the right to be represented by counsel, and

[ Been advised of right to court appointed counsel if indigent

[] Pefendant waived right to counsel 1 Judgment--Not Guilty
Defendant represented by counsel /%udgment on Trial--Guilty
[J Judgment, Plea of Guilty / Rights Waived O Judgment for Defendant / Infraction
[0 Withheld Judgment  [] Accepted O Judgment for State / Infraction
[ Dismissed O Bond Forfeited / Conviction Entered - Case Closed
0 Bond Forfeited / Dismissed
MONIES ORDERED PAID: A $2.00 handling fee will be imposed on each installment.
ine / Penalty $ / oo which includes costs, and probation fee if applicable. Suspended $ S¥e
To be paid by 29 Aays , or enroli in time payment program BEFORE due date.
Community Service hodrs by Setup Fee § Insurance Fee $
Must sign up within 7 days.
[ Reimburse
[ Restitution

Bond Exonerated, provided that any deposit shall first be applied pursyapt to | .ho ode 19-2923 in satisfaction of outstanding fines, fee
nd costs with any F;emainder to beyrefu%ded to the postingpgany.pt{ﬁsk{u{hotﬁzg%r\frgm e;engar?ﬁo pgy restiition +ﬁ)rt|ntf?act|or?s ffom bona,
[JNo Contact Order, as condition of bond, terminated.

INCARCERATION ORDERED:
Jail days, Suspended Z Q days, Credit days, Unscheduled Jail days are imposed & will
be scheduled by the Adult Misdemeanor Probation Office, or Court, for violations of the terms below or on the attached addendum.

I Report to Jail Release ] Work Release Authorization (if you qualify).

%%Sheriﬂ"s Community Labor Program in lieu of Jail (if you qualify) / E hours by 4,_ 24—/ O Must sign up within 7 days.
ollow the Labor Program schedule and policies.

D L5, i 4 ) . P anuniny™ I <
DRIVING PRIVILEGES SUSPENDED__7U__dayscommencing__ 7 /I | €D/ S0 dogs gble)ubl
REINSTATEMENT OF DRIVING PRIVILEGES MUST BE ACCOMPLISHED before you can drive. Apply to DRIVER'S SERVICES, P.0. BoS 7729,
Boise, ID. 83707-1129.

(I Temporary Driving Privileges Granted commencing
To, from and for work purposes / required medical care / court ordered alcohoi program/ community service. Must carry proof of work

schedule and liability insurance at all times. Not valid if insurance expires.
Z YEAR(S) ON THE FOLLOWING CONDITIONS: [1Supervised - See Addendum

PROBATION ORDERED FOR
Violate no federal, state or local laws more serious than an infraction. [_1Commit no similar offenses.

Maintain liability insurance on any vehicle that you drive.
[J Do not operate a motor vehicle with any alcohol or controlled substances in your bloodstream.

[J You must submit to any blood alcohol concentration test requested of you, with reasonable cause, by a peace officer.
[J Obtain a Substance Abuse/Battery Evaluation, and file proof of evaluation, within days.
nroll in PIS program, and file proof, within days. File proof of completion within__/2-9Q__ days.
Notify the court, in writing, of any address change within 10 days. Agrees to accept future service by mail at the last known address.

7 Interlock ignition device required on vehicle for year(s). To be installed per attached addendum.
(] Other

THE SUSPENDED PENALTIES ARE SUBJECT TO YOUR COMPLIANCEWITH ALL TER
THE DEFENDANTHAS THE RIGHT TO APPEAL

THIS JUDGMENT WITHIN 42DAYS
Copies To: ‘ Date é ébﬁé/ 4 Judge # Zg 7
f. Jdc Def. Atty. J(/ M Pros. 7 [ ] Other

D
){Jan (fax 446-1407) [ ] KCSO RERORDS fax 446-1307 (rg; NCO) }({Dr. Serv. [ JAuditor [ ]Com.Serv.
Date &lg{{[@ Deputy Clerk J{g(‘/é( [r=t

1 ﬁ LA
[ ] AMP (fax 446- 1890}




"V OF KOOTENAI
_AHO 83816-9000

FIRST JUDICIAL
324 W. GARDE

TRICT COURT, STATEOF IDAHO, C
* VUE, P.O. BOX 9004, COEUR D’AL

27719 NREGALRD

Cﬁ' ATTAROYI WA 99003

STATE OF IDAHO V JUDGMENT /
MICHAEL IAN KRAMER | FILED 2 91’/40 AT 2> .
cL,

I AGENCY: IDAHO STATE POLICE B

CASE # CR-2009-0005447 CITATION # 1367682 BOND: Surety $300.00
CHARGE: 123-505(1) ALCOHOL BEV-UNLAWFUL TRANSPORT/OPEN CONTAINER VIO
AMENDED:

The defendant having been fully advised of his/her statutory and constitutional rights including the right to be represented by counsel, and
(] Been advised of right to court appointed counsel if indigent

(] Pefendant waived right to counsel 1 Judgment--Not Guilty
ﬁfendam represented by counsel %’:}udgment on Trial--Guilty
Judgment, Plea of Guilty / Rights Waived Judgment for Defendant / Infraction
(] Withheld Judgment [ Accepted OJudgment for State / Infraction
[ Dismissed [ Bond Forfeited / Conviction Entered - Case Closed
[J Bond Forfeited / Dismissed
MONIES ORDERED PAID: A $2.00 handling fee will be imposed on each installment.
ine / Penalty $ 0 9o which includes costs, and probation fee if applicable. Suspended $
0 be paid by DO dGLL(,/j , or enroll in time payment program BEFORE due date.
Community Service hours by Setup Fee § insurance Fee $
Must sign up within 7 days.
(] Reimburse
(] Restitution

Bond Exonerated, provided that any deposit shall first be applied pursyapt to Igaho, Code 19-2923 in satisfaction of outstanding fines, fee
d costs with anyeemainder to beyrefu%ded to the postingpgarty.pm Rathoriza n%n from ge?engan?ﬁo pay r&s%%ﬁ?on +/orin racftjfo s from bond,

[C]No Contact Order, as condition of bond, terminated.

INCARCERATION ORDERED:
O Jail days, Suspended days, Credit days, Unscheduled Jail days are imposed & will
be scheduled by the Adult Misdemeanor Probation Office, or Court, for violations of the terms below or on the attached addendum.
[JReport to Jail Release [1 Work Release Authorization (if you qualify).
[ Sheriff's Community Labor Program in lieu of Jail (if you qualify) hours by Must sign up within 7 days.
q Follow the Labor Program schedule and policies.
DRIVINGPRIVILEGES SUSPENDED days commencing

REINSTATEMENT OF DRIVING PRIVILEGES MUST BE ACCOMPLISHED before you can drive. Apply to DRIVER'S SERVICES, P.0. Box 7129,
Boise, ID. 83707-1129.

] Temporary Driving Privileges Granted commencing :
To, from and for work purposes / required medical care / court ordered alcohol program / community service. Must carry proof of work
schedule and liability insurance at afl times. Not valid if insurance expires.

PROBATION ORDERED FOR YEAR(S) ON THE FOLLOWING CONDITIONS: [Supervised - See Addendum
[ Violate no federal, state or local laws more serious than an infraction. [C1Commit no similar offenses.
(] Maintain liability insurance on any vehicle that you drive.
(] Do not operate a motor vehicle with any alcohol or controlled substances in your bloodstream.
[ You must submit to any blood alcohol concentration test requested of you, with reasonable cause, by a peace officer.
[[] Obtain a Substance Abuse/Battery Evaluation, and file proof of evaluation, within days.
[ Enroll in program, and file proof, within days. File proof of completion within days.
[X] Notify the court, in writing, of any address change within 10 days. Agrees to accept future service by mail at the last known address.
[ Interfock ignition device required on vehicle for year(s). To be installed per attached addendum.
1 Other

THE SUSPENDED PENALTIES ARE SUBJECTTOYOUR COMPLIANCE WITH ALL TERMSHEREIN
THE DEFENDANTHAS THERIGHT TO APPEAL /f_-a’

THIS JUD GMENT WITHIN42DAYS =
Copies To: Date éi/écv/’//d Judge#__ Dl >

De. JC et Aty Je S Pros. [ ]Other 185

Fd
[ 1Jail (fax 446-1407) [ ] KCSO BSCORDS fax 446:1307 (re, NCO) [ ]Dr.Serv. [ ]Auditor [ ] Com.Serv. [ ] AMP (fax 446-1990)
Date 0 _ Deputy Clerk f“%{af/ pa /«o&
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DISTRICT C(\)URT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff-Respondent,
NO. CR-09-5447

VS.

NOTICE OF APPEAL

MICHAEL I. KRAMER
Defendant-Appellant.

N N N N N N N Nt N

TO: THE ABOVE NAMED RESPONDENT (State of Idaho), AND THE PARTY’S
ATTORNEY (Jim Reierson, Deputy Kootenai County Prosecutor, P.O. Box 9000, Coeur d’
Alene, ID 83816), AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellant, Michael 1. Kramer, appeals against the above named
respondent to the Idaho Supreme Court/Court of Appeals from the Judgment and
Sentence entered in the above entitled action on the 24™ day of June, 2010 by Judge
Robert Caldwell.

2. That the party has a right to appeal to the Idaho Supreme Court/Court of Appeals and the
judgments or orders described in paragraph 1 above are appealable orders under and
pursuant to Rule 12(a) L A.R.

3. A preliminary statement of the issues on appeal which the appellant then intends to assert

in the appeal; provided, and such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal: The defendant appeals the court’s ruling regarding
denial of the Right of Confrontation under Crawford v. Washington and Melendez-Diaz
in admitting breath test based upon affidavits certifying the breath test and equipment.

4. No order has been entered sealing all or any portion of the record.

5. (a) Is a reporter’s transcript requested? YES
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(b)  The appellant requests the preparation of the following portions of the reporter’s
transcript in hard copy: The entire reporter’s standard transcript as defined in Rule
25(a) I.A.R. supplemented by the following:

1. The conference on requested instructions, the objections of the parties to
the instructions, and the court’s ruling thereon.

The appellant requests the following documents to be included in the clerk’s record in
addition to those automatically included under Rule 28, . A.R:

(a) Complete copy of Court file.
I certify:

(a) That a copy of this notice of appeal has been served on the reporter.

(b) 1. [x] That the clerk of the district court or administrative agency has been
paid the estimated fee for preparation of the reporter’s transcript in the
amount of $200.00.

©) 1. [x] That the estimated fee for preparation of the clerk’s record has been

paid in the amount of $200.00
(d) 1. [ ] That the appellate filing fee has been paid.

2. [x] That the appellant is exempt from paying the appellate filing fee
because this 1s a criminal appeal.

(e) That service has been made upon all parti ired to be served pursuant to Rule

20.

DATED THIS 2% day of July, 2010

DOUGLAS D. PHELPS, ISBA#4755
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

MICHAEL 1. KRAMER
Defendant- Appellant.

STATE OF IDAHO )
PlaintifT- Respondent, }

) NO, CR-09-5447
)

Vi, ) AMENDED
) NOTICE OF APPEAL
)
)
)

TO: THE ABOVE NAMED RESPONDENT (State of Idaho), AND THE PARTY'S
ATTORNEY (Jim Reierson, Deputy Kootenai County Prosecutor, P.O. Box 9000, Coeur d*
Alene, ID 83816), AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1, The above named appellant, Michael |. Kramer, appeals against the above named
respondent to the ldaho Supreme Court/Court of Appeals from the tnial and Judgment and
Senlence entered in the above entitled action on the 24™ day of June, 2010 by Judge
Robert Caldwell,

2, That the party has a right 1o appeal 1o the District Count and the judgments or orders
described in paragraph | above are appealable orders under and pursuant to Rule 12(a)
LAR.

3. A preliminary statement of the issues on appeal which the appellant then imtends to assert
in the appeal; provided, and such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal: The defendant appeals the court’s ruling regarding
denial of the Right of Confrontation under Crawford v, Washington and Melendez-Diaz
in admitting breath test based upon affidavits certifying the breath test and equipment.

4, No order has been entered sealing all or any portion of the record.

5. {a)  Isareporter’s transcript requested? YES
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(b) The appellant requests the preparation of the following portions of the reporter’s
transcript in hard copy: The standard transcript excluding jury selection as defined
in Rule 25(a) LA.R. supplemented by the following:

1. The conference on requested instructions, the objections of the parties to
the instructions, and the court’s ruling thereon.

The appellant requests the following documents to be included in the clerk’s record in
addition to those automatically included under Rule 28, L A.R:

(a) Complete copy of Court file.
I certify:

(a) That a copy of this notice of appeal has been served on the reporter.

(b) 1. [x] That the clerk of the court or administrative agency has been paid the
estimated fee for preparation of the reporter’s transcript in the amount of
$400.00

©) 1. [ ] That the estimated fee for preparation of the clerk’s record has been
paid.

(d) 1. [ ] That the appellate filing fee has been paid.

2. [x] That the appellant is exempt from paying the appellate filing fee
because this is a criminal appeal.

(e) That service has been made upon all parties 1 to be served pursuant to Rule

20.

DATED THIS A day of August, 201

DOUGLAS D. PHELPS, ISBA#4755
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Phelps & Associates, PS
Attorneys at Law

2903 North Stout
Spokane, WA 99206
(509)892-0467

FAX (509)921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff
Case No. CR-09-5447
vs.
SUPPLEMENTAL REPORT
MICHAEL I. KRAMER
Defendant

COMES NOW, the defendant, by and through his attorney of record, Douglas D. Phelps,
and respectfully submits the Proof of Completion of ADIS required by the court.

DATED this 16® day of August, 2010

DOUGLAS D. PHELPS, Attorney for Defendant
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legacy house-

Legacy House Counseling, LLC
Certificate of Completion

s hereby granted to

Michael Kramer PHELPS & ASS B
Attorneys At Law -

to carbfy thot he has completed lo safiglachion
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Alcohol Drug Intformation School
Granted Augug 7, 2010
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Viclodo A. Purviance, M.Coun. LcpE 7
Licensaed DUl Evaluator = Slate of Idaho [OIM)
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Certificate of Service

I, Leah M. Hill, hereby certify that on August 16, 2010, I caused a true and
correct copy of the foregoing Supplemental Report to be forwarded with all of the

required charges prepaid by the method indicated below.

;; . .

Leah M. Hill

PHELPS & ASSOCIATES, PS

Kootenai County District Court

P.O. Box 9000

324 West Garden

Coeur d'Alene, ID 83816-9000 .
Hand Delivery U.S.Mail X _ Facsimile

Kootenai County Prosecutor
501 Government Way

P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Hand Delivery ~ U.S.Mail _ X Facsimile

Overnight Mail

Overmight Mail
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Plaintiff/Respondent CASE NO. CR-09-5447

vs. NOTICE OF LODGING OF TRANSCRIPT

MICHAEL I. KRAMER,
Jury Trial
(excluding jury voir dire)

Defendant/Appellant.

TO: THE PARTIES ABOVE NAMED OR THEIR ATTORNEYS:

| YOU ARE HEREBY NOTIFIED PURSUANT TO ICR 54.9 that the
transcript previously ordered in the Amended Notice of Appeal
filed August 3, 2010, in the above entitled matter, has been
lodged with the Clerk of the District Court, Magistrate Division
of Kootenai County, State of Idaho.

YOU ARE FURTHER NOTIFIED that you have twenty-one (21) days
from the date of this Order to secure your copy of the transcript
from the Clerk of the District Court, Criminal Division, and to
file any objections to the content thereof.

DATED this _EZ__ day of September, 2010.

DANIEL J. ENGLISH,
CLERK OF THE DISTRICT COURT

'y,

eputy Clerk
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I hereby certify that a true and correct copy of the foregoing

was mailed this day of September, 2010, to-wit:

Barry McHugh Douglas Phelps

Prosecuting Attorney Attorney at Law B

Fax No. (208)446-184 Fax No. (509)921-0802 —
\ &('&

Honorable Benjamin Simpson -

Appellate Judge

DANIEL J. ENGLISH

CLERK OF THE DISTRICT COURT

Notice of Lodging Transcript - Page 2 107
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STATE OF IDAHO }ss

%?EET& :OF KOOTENAIp 610
Phelps & Associates, PS AT El Dgsﬁ?&%%@gy \
Attorneys At Law s LS L /
2903 N. Stout Rd. ~ DEPIA
Spokane, WA 99206-4373
Ph:(509)892-0467; Fax:(509)921-0802
ISB #4755

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO )
Plaintiff )
) NO. CR-09-5447
Vs. ) '
)
) ORDER STAYING SENTENCE
MICHAEL I. KRAMER ) AND SETTING CONDITIONS
Defendant ) OF RELEASE PENDING APPEAL
)

After hearing argument and upon review of the court files herein it is the order of
the court that during the pendency of the defendants appeal the following actions will be
stayed:

1. The suspension of the license of the appellant pursuant to the conviction for

the Driving Under the Influence charge. '

2. Any requirement that the appellant have an ignitionA interlock device because

of the conviction for DUI on this cause number. .. o

3. Appellant is to comply with all other terms and conditions of the judgment

and sentence during the pendency of the appeal.

This order is based upon the perfection of the appellants/defendants appeal. The
stay is to remain in place until the appeal is complete or until further order of this court.
IT IS SO ORD .

DATED this ‘2 day of September, 2010

iE%‘GE S%éSON
O | |

ORDER STAYING SENTENCE AND
SETTING CONDITIONS OF RELEASE
PENDING APPEAL



CERTIFICATE OF MAILING

| HEREBY CERTIFY that a true and correct copy of the fOregoing was
mailed through interoffice, postage pre-paid, or by facsirmile on the ,{Q’&day of
, 2010 to:

KOOTENAI COUNTY PROSECUTOR
FAX: 208-446-1833

DOUGLAS D. PHELPS
FAX: 509-921-0802

IDAHO TRANSPORTATION DEPARTMENT %

FAX: 208-334-8739 :
(>

DANIEL J. ENGLISH,
CLERK OF THE DISTRICT COURT

by_&ﬂm
D .

eputy Clerk
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF 1DAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Flaintiff/Respondent, CASE NO, CR=-MD9-5447

Notlee of Settling
Transcript on Appeal
and Briefing Schedule

Va.

MICHAEL I. KRAMER,

e et e

Defendant /Appellant. |}

TO: THE PARTIES ABOVE NAMED OR THEIR ATTORNEYS:

It appearing that on September 9, 2010, a transcript of the
regquested hearing in this matter was received by the Clerk; and
that a NMotice of Lodging such transcript was mailed or delivered
by the Clerk to all attorneys of record or parties appearing in
person on September 9, 2010, and that no abjectian ta the
transcript have been filed, and that more than twenty-ane {21}
days have elapsed since such notice of Lodging was majiled by the
Clerk; and that such transcript |s deemed settled pursuant Co
1.C.R. 54.9:

NOW, THEREFORE, PURSUANT TO I.C.R. 54,10, YOU ARE HEREBY
NOTIFIED THAT such transcript together with the Clerk's record and
any exhibits offered or admitted in the trial in this matter have

bean filed with the District Court, as the Appellate Court in this

Notice of Settling
Transcript on Appeal
and Briefing Schedule - Page 1 onn



matter, and

YOU ARE FURTHER NOTIFIED THAT PURSUANT TO I.C.R. 54.15 énd
I.A.R. 34, Appellant's Brief must be filed with the Court by
November 8, 2010; Respondent's brief so filed by December 6, 2010;
and any reply brief so filed by December 27, 2010.

YOU ARE FURTHER NOTIFIED that if briefs are not filed within
the above referenced time limits, the Court may schedule this
matter for argument pursuant to T.C.R. 54.16; or the Court may
dismiss the appeal pursuant to I.C.R. 54.13.

Dated this 4th day of October, 2010.

DANTEL J. ENGLISH,

c?k O%ICT COURT

/ -

B z,/(w %W
D)

Deputy Clerk

I hereby certify that a true and correct copy of the foregoing was
mailed this 4th day of October, 2010, to:

Barry McHugh Douglas Phelps
Prosecuting Attorney Attorney at Law
Fax No. 446-1841 \ Fax No. (509)921-0802

V.5 id

Honorable Benjamin Simpson
Appellate Judge

DANIEL J. ENGLISH,
CLERK OF THE -RISTRICT COURT

(it Y,

puty Clerk

Notice of Settling
Transcript on Appeal
and Briefing Schedule - Page 2
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Cii ISTRICT COURT

PHELPS & ASSOCIATES, PS

Attomeys at Law BEFOTS
2903 N. Stout Road

Spokane, WA 99206

Phone: (509) 892-0467

Fax: (509) 921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL‘DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO )
Respondent ) Case No. CR-09-5447
vs. )
) BRIEF OF APPELLANT ON
MICHAEL L. KRAMER ) APPEAL FROM MAGISTRATE’S
' Appellant ) COURT
)

Comes now, the above named defendant by and through his attorney, Douglas D.
Phelps, hereby submits the following on appeal from his jury trial in Magistrate Court
before the Honorable Robert Burton

I. FACTS

On Friday, March 12, 2010 a jury trial was held before the Honorable Robert
Burton in Magistrate Court of Kootenai County. The defendant Michael Kramer was
charged with Driving Under the Influence. At the time of trial the state argued that the

breath test should be admissible even though the test was terminated after a first sample

was taken followed shortly thereafter by two additional blows with readings of .174 and

.175. No additional 15 minute observation period was taken before the breath tests were

completed. (RP 2 line 22 to RP 2 line 15) The defense argued that this was an issue of
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mouth alcohol that established a factual question for the jury to decide if that was an
unreliable breath test. (RP 3-4)

The defense then indicated that there were issues regarding the documentation
regarding the breath machine. (RP 4 line 25 to RP 5). At trial the defense argued that a
discovery demand was filed on March 18, 2009. The defense demanded disclosure of
documents and experts that the state intended to use to lay a foundation for the breath
test. (RP 9 lines 11-17) A demand included the disclosure of all experts, basis of expert
testimony pursuant to IRE 705, and all analyses performed with testing procedures, and
reagents or solvents used in the testing procedures. (RP 9) The defense objected to the
use of the breath test because the prosecution failed under IRE 702, 703, and 704 to
disclose any discovery related to the breath test and failed to disclose Jeremy Johnson as
an expert on the breath test. (RP 5 lines 1-19) The defense argued that this demand
included the expert and certificates used for the breath test. (RP 6 lines 4-20)

The court inquired if the defense sought to obtain the documentation through a
req.uest from law enforcement. (RP 11) The defense argued that the government must
timely produce the demanded material to allow the defense to prepare and respond to the.
state’s documents and or witnesses. The prejudice to the defendant is from the failure to
timely disclose denies the defense the ability to call witnesses or defense experts. (RP 11)

The defendant argued that pursuant to Melendez-Diaz and the U.S. Supreme
Court that where scientific evidence is used the defendant has a Sixth Amendment right
to confront the witnesses against him at trial. (RP 12-14) The defense clarified the motion
was three-fold to exclude breath test for ﬂne failure to timely provide discovery, the

prejudice is the inability to now bring an expert on the breath machine, and the denial of
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the right of confrontation under the Sixth Amendment. (RP 15) The defense explained
that the government needed to bring the person that calibrated the equipment (Deb
Schofield), the forensic services commander (Mr. Powell), and the person that prepared
the simulator solution a David Lacock. (RP 15) The defcndant argued that these people
must be called to testify to preserve the defendants right of confrontation under the Sixth
Amendment. (RP 16 lines 1-21) The defense further argued that the government could
not lay a proper foundation to introduce the breath test because the witnesses were not
called as required by the Sixth Amendment confrontation clause. (RP17)

The state responded that they provided, in response to the defense discovery
demand, the breath testing ticket. (RP 18) The government provided the certification
documents when they were received the week of trial. (RP 19) The prosecutor argued that
bringing the forensic scientist from Kentucky, the forensic technician, “all those
witnesses to present to the jury...is that gonna confuse and mislead the jury?” (RP 19
lines 15-20) The court then points to the question of the need to bring the person who did
the analysis 50 they can be cross-examined. (RP 20 lines 12-21)

The prosecution argued that they had a Jeremy Johnson available to testify. The
defense explained that David A. Lacock was the forensic scientist that prepared the
simulator solution to the target value of .081 and .073 to .089 of ethyl alcohol per 210
liters of vapor. (RP 21) Mr. Johnson did not do that preparaﬁbn of the simulator solution.
(RP 22) Further, that Mr. Powell was the technician that needed to be called as technician
to testify that the breath machine is properly certified. (RP 22) These people are needed
to testify that the breath test was completed as required by 18-8004(4). (RP 23 lines 1-7)

The government here is using a breath machine to prove that alcohol is present in the

O
3>
s
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defendant and this goes to the heart of the issue as in a drug case and if the defendant
blows above .08 he is presumed guilty. (RP 23-24) The defense argues that notice was
not required here because there is a constitutional right of confrontation under the Sixth
Amendment. (RP 24) That the prosecution must bring these individuals that are testifying
by certificates and not Jeremy Johnson. (RP 24-25)

The court rules that the motion to suppress was untimely and the state could bring
Jeremy Johnson because he was disclosed. The court further ruled that Trooper Lind
conducted the breath test and he will be present to testify. (RP 26) The court does not
know that the technician who calibrated the instrument must appear pursuant to
Crawford. The issue of lack of foundation may be renewed at that time in theé tnal. (RP
26)

The jury was called into the court and voir dire was conducted. (RP 27) The
parties made opening statements. (RP 27-41) The state began their case with the
testimony of Trooper Lind from ISP. Trooper Lind testifies regarding his training as a
Trooper. (RP 45) Trooper Lind testified he was trained to do field sobriety tests. (RP 50-
51) Then the Trooper testified that he observed on March 14, 2009 a vehicle traveling on
1-90. The Trooper stated the vehicle appeared to be going faster than other traffic on the
interstate. (RP 52) The vehicle was a full sized and four door pickup pulling a
snowmobile trailer with snowmobiles on it. (RP 54)

The person driving the truck was identified as Michael Kramer. (RP 55)‘In
conversation with Mr. Kramer the Trooper stated that Mr. Kramer had “sleepy looking,

heavy, glassy” look to his eyes. (RP 55) The speech was called slurred and very slow and

205
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deliberate. (RP 55) T‘he characteristics were described as being indicators of intoxication.
(RP 56)

A pistol was on Mr. Kramer’s hip which the Trooper did not see until Mr. Kramer
exited his truck. (RP 58-59) The firearm was taken from Mr. Kramer and placed in the
patrol car. (RP 59) Then the filed sobriety tests were given to Mr. Kramer. (RP 61-69) At
the conclusion of the field test the decision was made to arrest Mr. Kramer who was
handcuffed and placed in the back of the patrol car. (RP 69) In conducting the inventory
of the vehicle the Trooper found three bottles of liquor. (RP 71) There were passengers
with Mr. Kramer who left with someone that picked them up. (RP 73)

Trooper Lind testified that he is trained in doing breath test on the Intoxilyzer
5000. (RP 75) The defendant’s mouth was checked as required and nothing was found.
(RP 77) The fifteen minute observation period was then completed. (RP 77) The machine
is described that is used for the breath test. (RP 79) Information is entered into the breath
test machine. (RP 80) The procedures were described in operating the breath machine.

(RP 81-83) The machine will print out a reading after the person blows into the machine

" two times. (RP 82-87) The prosecutor sought to admit the breath test but a defense

objection based upon lack of foundation was made as to exhibit 1, the breath test ticket.

(RP 89) The court sustained the objection to the breath ticket based on lack of foundation.

~ (RP 89) The prosecution conducts further questioning about the breath test document

exhibit 1. Then the breath test document was offered again with another objection based
on lack of foundation. (RP 91) The court sustains explaining that the prosecutor must

show that the device was proved. (RP 91 lines 11-16)
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The prosecutor proceeds to identify what is described as exhibit 2. (RP 91) Page
one of that exhibit 2 provided solution numbers. (RP 91-92) The second page of exhibit 2
was a log for the test that the Trooper conducted. (RP 92) Page four of exhibit 2 was the
certiﬁcation for the Intoxilyer 5000’. (RP 93) The next page was indentified as a
certificate for a solution lot number which was the same as appeared on the other forms.
(RP 93) The last page of exhibit 2 was a calibration for the Intoxilyzer 5000. (RP 94)

Testimony thén moves to the video camera that was: in the patrol car. (RP 94) The
Trooper testified that he activated a camera in his patrol car that recorded his contact with
Mr. Kramer. The video was inﬁoduced as exhibit 3 without objection. (RP 97) The video
was played for the jury and courtroom spectators. (RP 98) The testimony further provided
that Mr. Kramer had a flask. (RP 99) The defense cross-examined Trooper Lind. (RP
100) Trooper Lind testified he did not observe the trailer moving from side to side as it
traveled down the highway. (RP 102)

There was a lot of road noise along the highway according to Trooper Lind. (RP
104) The field test involved a need to hear and follow instructions. (RP 104) Mr. Kramer
had on several layers of clothing as he had been snowmobiling. (RP 105) Head injuries
and eye sight problems could affect a person’s ability to do a gaze nystagmus test. (RP
105) Two errors on the walk and turn test would be considered a failure of that test. (RP
108) The defendant did not have it explained to him how the test was scored. (RP 110)
There were questions of the officer regarding what acts would be a “fault” in the field test
scoring. (RP 111) There were a number of passengers in the truck and they had all been

drinking. (RP 116) The red eyes that Mr. Kramer had could be due ta being in the wind.
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(RP 117-118) Mr. Kramer told Trooper Lind that he had a concealed weapons permit for
the handgun that he had with him. (RP 118-119)

The Trooper testified about the breath test and the ways that a person might give
an invalid sample. (RP 120) The importance of the observation period and mouth alcohol
was testified to including acid reflux and other contents in the mouth. (RP 121) There are
two machines at the Kootenai County Jail and the Trooper was not certain if he switched
machines after the first breath test. (RP 122) After the first invalid ‘sample Trooper Lind
testified that he stopped the test and started over. (RP 122)

The Trooper testified he did not know how often the breath machine is calibrated.
The Trooper could not testify that the breath machine was certified for the location where
it was located. (RP 123) Trooper Lind was aware that radio frequency interference could
affect the breath test results. (RP 123) The temperature of the simulator solution must be
verified by the operator according to the Trooper. (RP 125) On redirect the Trooper
testified he did not check the simulator solution lot number on the breath test. The
operator is not required to check thé simulator lot number for the breath test. (RP 129)
The prosecution moved to admit the breath test ticket as exhibit 1. (RP 131) The court
sustained the objection noting that there had not been admitted exhibit 2 to establish the
foundation for exhibit 1. (RP 131)

The prosecution then moved to admit exhibit 2. (RP 131) The defense objected
based upon the government’s failure to bring Mr. Powell the forensic services
commander. (RP 131) Objection to the certificate of calibration page three of exhibit 2
and certificate of simulator solution lot 7804 of David Lacock who did not testify except

by the document prepared by the state in anticipation of trial to provide the foundation for

[d008/019
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the breath test. (RP 132) The defense objects to the denial of the right of confrontation
under the Sixth Amendment under Crawford and Melendez-Diaz. (RP 132) Further, no
one testified that either simulator solution 007109 or 007804 were placed in the breath
machine used in this machine. (RP 133) The defense also asks the court to incorporate the
prior arguments made to avoid rearguing the issues. (RP 133)

The trial court ruled that based on the Idaho Code 18-8004 and the applicable case
law in Idaho and the earlier ruling (RP 133) the court overrules the abjection and admits
exhibit 2. (RP 13.4 lines 1-2) The prosecution mdved to admit exhibit 1 and the defense
maintained the same objection that were earlier argued. (RP 134) The court overruled
those objections once more. (RP 134) The Trooper thén testified about what the results of
the breath test were at .174 and .157 on March 14, 2009. (RP 134) The court holds the
Rule 29 motion until after further testimony from defense because the state rested. (RP
135) The defense then called Michael Kramer to the stand to testify on his own behalf.
(RP 135) Mr. Kramer testified that he had been up for about 24 hours having left his
house about 24 hours earlier. (RP 136) Mr. Kramer had been in the U.S.A Air Force in
the Gulf War having served 10 years before being honorably discharged. He currently
Works as a plumber. (RP 137) Mr. Kramer testified as to his disability for a back injury
which prevents him from standing or sitting for prolonged periods of time. His back is
very painful and he takes medication for it from time to time. (RP 137) He has pain into
his feet and it feels as though he is standing on pins and needles. (RP 138) Additionally,
he suffers from lung disease. (RP 138) Mr. Kramer testified that he was in both the first
and second Gulf Wars during the burning of the oil fields. (RP 138) Since that time he

has retrained himself as a plumber. (RP 138)
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On the day of his arrest he told the officer that he had neck problems. (RP 139)
Mr. Kramer testified that he did his best on the field agility test. (RP 139) He was dressed
that day in bibs, thermals, heavy boots, thick socks, and quite a few layers of clothes. (RP
139) The gun war carried for protection up in the mountains and he told the Trooper that
he had a carry permit. (RP 140) The weapon permit for the permit issued by the State of
Washington was offered as exhibit A. The court admits a copy of the concealed weapons
permit as exhibit A. (RP 143)

Mr. Kramer testified that the breath machine that was used first malfunctioned
and that the Trooper then gave him a second test on the second machine. (RP 143) The
first test was invalid then there were another two blows and the test that was entered into
evidence. (RP 143) The Trooper never checked the defendant’s mouth before the test on
the second machine. (RP 144) He has a stomach condition like acid reflux where he
brings fluids up from his stomach and part of the esophagus. (RP 145) The pain in his
back on a scale from one to ten was at about a six on the day he was riding the
snowmobile. (RP 147) He did not consume any alcohol after he was handcuffed. (RP
150) Mr Kramer stated he did not believe he was intoxicated on the day of his arrest. (RP
151)

The defense argued that the court should not have instructed on the reading of .08
or above because the state failed to establish a proper foundation for the breath test. (RP
154) Also the defense argued the ICR 29 motion and the court denied that motion. (RP
155-156)

The court then instructed the jury. (RP 157-162) The state then made closing

argument. (RP 162-170) The defense then argued in closing that the video was available
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for the jury to view. (RP 170) The defense argued that the breath test was completed
hours after driving. (RP 171) The defense argued the breath test was flawed by an inyalid
breath test and a re-test on a second machine. (RP 171) The defense challenges that
exhibit 2 provided no credible evidence that the machine was properly calibrated. (RP
172) The Trooper testified that he had an invalid sample followed by two good breath
samples. (RP 172) There was no testimony from anyone saying that they placed the
simulator sample into the machine. (RP 172) Further, Deb Schofield, a technician from
Kentucky, said the breath machine in this test was calibrated more than three years earlier
on February 1, 2006. (RP 172) Lastly, a forensic services commander Mr. Powell
certified that on February 14, 2006 the instrument was approved for Idaho Code 18-
8004(4). (RP 173) There was a certificate from David A. Lacock that simulator solution
7804 and 7109 hit the proper target for values. (RP 174) The government says you must
trust the b&ath test because of these certificates. (RP 175) The breath test here is not to
be trusted. (RP 180) The jury was left then to deliberate and they left the courtroom. (RP
185)

The jurors had questions regarding what was the definition of a concealed
weapon. (RP 186) At the same time the jury questioned: “Does the weapon have to be
intentionally hidden?” (RP 187) The court instructs the jury that they have all the
instructions that apply to this case. (RP 190) The jury also requested to view the video
again which the court arranged for them to view. (RP 191-192) The jury later returns
verdict of guilty on DUI and not guilty on possession of a concealed weapon. (RP 192)
The court polls the jury on request of defense counsel. (RP 193) Juror number six

indicates that it was not her verdict of not guilty on the concealed weapon charge. (RP

N
—_—
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195) All six jurors found that the defendant was guilty of the open container. (RP 196)

The court rules the jury is deadlocked as to the concealed weapon count. (RP 197)

IL. ISSUES ON APPEAL

A. Did the trial court commit reversible error in admitting the breath test
certificates to lay a foundation for the breath test where the prosecution
falled to timely disclose the certificates after the defense timely filed 2
discovery demand?

B. Did the trial court commit reversible error in admitting the breath test
certificates to lay a foundation for the breath test in violation of the
defendant’s right of confrontation under the Sixth Amendment and

Crawford v. Washington and Melendez-Diaz?
III. ARGUMENT ON APPEAL

A. The trial court committed reversible error in admitting the breath test
certificates to lay a foundation for the breath test where the prosecution
failed to timely disclose the certificates after the defense timﬂy filed a
discovery demand.
Idaho Criminal Rule 16 govemns the duties of the government in disclosihg
evidence and materials. ICR 16(b)(5) requires that the prosecution disclose reports of

examination and tests. ICR 16(b)(7) requires further disclosure based upon evidence rules

702, 703, or 705 these require disclosure of the facts and data used as a basis for the

[+2
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expert opinion. ICR’ 16(b)(4) requires disclosure of any repoﬁs that the prosecution
intends to introduce at trial. The response is to be made within 14 days of the service 'of
the request pursuant to the rule.

The Idaho Criminal Code 18-8004(4) sets out that a method for the state to admit
a chemical test allows that the test may be introduced based upon “provisions of approval
and certification standards to be set by the department, or by any method approved by the
Idaho State Police.”

In the case before the court the defendant filed a written demand on March 18,
2009. (RP 5) The court acknowledged that number 17 of the defense demand required the
state provide “copies of all test results that would be utilized by the prosecution for
identification purposes, including types of testing, testing procedures reagents or
whatever solvents, comparative anal‘ysis. ...” (RP 9) The government provided the
documents the day before trial. (RP 11) The defense sought suppression based upon late
disclosure and the prejudice that includes the inability to call expert witnesses due to late
disclosure to address the breath test results. (RP 11) The defense argued that prior to the
disclosure of the test certificates the state’s case seemed to be based upon no chemical
test. (RP 11 lines 13-19) The court ruled the motion to suppress for failure to comply
with discovery was untimely. (RP 25)

Whether to impose a sanction for a party’s failure to comply with a discovery
request, and the choice of an appropriate sanction, are within the discretion of the trial
court. State v. Buss, 98 Idaho 173, 174, 560 P.2d 495, 496 (1977); State v. Hawkins, 131
Idaho 396, 405, 958 P.2d 22, 31 (Ct. App. 1998); State v. Matthews, 124 Idaho 806, 812,

864 P.2d 644, 650 (Ct. App. 1993) Where a late disclosure witness has been allowed to

.Y
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testify, despite the defendant’s objection to the untimely disclosure, we will not reverse in
the absence of a showing that the delayed disclosure prejudiced the defendant’s
Ppreparation or presentation of his defense. State v. Byington, 132 Idaho 589, 592, 977
P.2d 203, 206 (1999); State v. Pizzuto, 119 Idaho 742, 751, 810 P.2d 680, 689 (1991),
overruled on other grounds by State v. Card, 121 Idaho 425, 432, 825 P.2d 1081, 1088
(1991); State v. Johnson, 132 Idaho 726, 728, 979 P.2d 128, 130 (Ct. App. 1999) The
magistrate here elected not to exclude the evidence or impose any sanction. Therefore the
question on appeal is whether Mr. Kramer was prejudiced by the state’s discovery
violation that the trial court’s refusal to exclude the evidence (certificates) constituted an
abuse of discretion.

“The inquiry on appeal is whether the lateness of the disclosure so prejudiced the
defendant’s preparation or presentation of his defense that he was prevented from
receiving his constitutionally guaranteed fair trial.” Byington, 132 Idaho at 592, 977 P.2d
at 206; State v. Smoot, 99 Idaho 855, 858-59, 590 P.2d 1001, 1004-05 (1978); State v.
chheco, 134 Idaho 367, 370, P.3d 752, 755 (Ct. App. 2000); Johnson, 132 Idaho at 728,
979 P.2d at 130; Hawkins, 131 Idaho at 405, 958 P.2d at 31; State v. Hansen, 108 Idaho
902, 904, 702 P.2d 1362, 1364 (Ct. App. 1985) This ordinarily requires that the
complaining party demonstrate that the late disclosure hampered his ability to meet the
evidence at trial. State v. Miller, 133 Idaho 454, 456-57, 988 P.2d 680, 682-83 (1999);,
State v. Pizzuto, 119 Idaho 742, 751, 810 P.2d 680, 689 (1991); State v. Coburn, 82 Idaho
437, 444, 354 P.2d 751, 755 (1960), had a deleterious effect on his trial strategy, United ,
States v. Marshall, 132 F. 3d 63, 68 (D.C. Cir. 1998); United States v. Camargo-Vergara,

57 F.3d 993, 999 (11" Cir. 1995); United States v. Lanove, 71 F.3d 966, 976-78 (1* Cir.

214



11/08/2010 MON 19:07 FAX 92108

Qois/019

1998), arrogated on other grounds by United States v. Watts, 519 U.S. 148,117 S. Ct.
633, 136 L.Ed.2d 554 (1997); United States v. Koe, 821 F.2d 604, 607-08 (1 1* Cir. '
1987), or that it deprived him of the opportunity to raise a valid challenge to the
admissibility of evidence. Camargo-Vergara, 57 3d at 999.

Here the record establishes exactly this type of prejudice. The breath test in this
case involved an invalid sample. (RP 119-121, 131-133) In the argument regarding the
admissibility of the breath test the issue of the late discovery was raised and the prejudice
stated by defense counsel. (RP 133 lines 11-21) The defendant here was hampered in his
ability to challenge the admissibility and reliability of the breath test by the untimely
disclosure of the breath test certificates. The court therefore on appeal should remand the
case to magistrate court for retrial allowing the defense adequate time to prepare for the
untimely disclosure evidence.

B. The trial court committed reversible error in admitting breath test
certificates to lay a foundation for the breath test in violation of the
defendant’s right of confrontation under the Sixth Amendment and
Crawford v. Washington and Melendez-Diaz.

The state addressing the charge of “persons under the influence of alcohol, drugs,
or any other intoxicants™ 18-8004(4) establishes various tests for “determining the
alcohol céncentration”. But beyond that the statute declares: “Notwithstanding any other
provision of law or rule of court, the results of any test for alcohol concentration and
records relating to calibration, approval, certification or quality control performed by a
laboratory operated or approved by the Idaho Stéte Police or by any other method

approved by the Idaho State Police shall be admissible in any proceeding in this state
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~ without the necessity of producing a witness to establish the reliability of the testing
procedure for examination.”

The court admitted first exhibit 2 which included certificates of Mr. Powell the
forensic services coordinator (RP 131), a certificate of David Lacock regarding the

| simulator solution (RP 131-133), and that no one testified which simulator solution was
installed in the breath machine. (RP 133) The defense objected that these documents
denied the defendant his right of confrontation under the Sixth Amendment both prior to
trial. (RP 12-14, 16 lines 1-21) The defense had previously argued that Deb Schofield
must be brought as she certified that she had calibrated the breath machine. (RP 15) The
defense cited to both Crawfo}d v. Washington and Melendez-Dfaz. (RP 12-14)

The Idaho cburts have considered issues of the right of confrontation after the
case of Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 36, 158 L.Ed.2d 177 (2004) and
Davis v. Washington, 547 U.S. 813, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006) The Idaho
Supreme Court held that the videotaped interview in a lewd conduct case involving a
forensic interview raised issues of Sixth Amendment conﬁntaﬁon. The decision led to
the reversal of the trial court that admitted the video taped interview with the child
witness. State v. Hooper, 145 1daho 139, 176 P.3d 911 (Idaho 2007)

The United Statgs Supreme Court has further clarified the requirements of the
Sixth Amendment confrontation clause in Melendez-Diaz v. Massachusetts, 557 U.S.
129 8. Ct. 2527, 174 L.Ed.3d 314 (2009). The U.S. Supreme Court held that analyst
certificates showing the results of forensic analysis on seized substances were

inadmissible absent testimony from the lab technician. In this case the court held that

O
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testimony, doing precisely what a witness does on direct examination.” Melendez-Diaz v.

Massachusetts, 557 U.S. 129 S. Ct. 2527 174 L.Ed.2d 314 (2009) citing Davis v.

Washington, 547 U.S. 813, 830 (2006) The affidavits in Diaz were “made under
circumstances which would lead an obj ectivé witness reasonably to believe that the
statement would be available for use at a later trial.” Washington v. Crawford, 541 U S.
36, 52 (2004) The court in Melendez-Diaz v. Massachusetts, S57U.S. _ , 129 8. Ct.
2527,174 LEd.2d 3 14 (2009) held “analyst” affidavits were testimonial statements, and
the analyst’s were “witnesses” for purposes of the Sixth Amendment. Absent a showing
that the analyst’s were unable to testify at trial and that petitioner had an opportunity to
cross-examine them, petitioner was entitled to “be confronted with” the analyst at trial.
Crawford, supra at 54

Here in a criminal prosecution the very issue before the jury is what was the
alcohol level? The case involving Mr. Kramer raised a number of questions regarding the
breath machine and the breath test. The issue of the calibration of the machine and what
simulator solution was installed in the machine. (RP119-121, 131-133) All of these issues
could not be adequately addressed without the opportunity to cross-examine the
witnesses that appeared through the certificates admitted in exhibit 2. (RP 131-133)
Absent the right to confront the states analyst there can be no effective method to
challenge their assertions made by “certificate”. The only effective remedy is remand for
a trial where these witnesses can be cross-examined regarding their analysis.

IV. CONCLUSION

NS
. X
o, \J



11/08/2010 MON 19:08 FAX 9210 do1as/019

The Kramer case raises issues which can lead but to one conclusion that is a new
trial must be held. The defendant was denied his due process right by the state’s failure to
provide analysis testimony in a timely manner. Secondly, this error is further
compounded by the government’s use of “certificates” to admit a drug analysis of the

defendant’s breath without allowing cross-examination of these critical witnesses.

Respectfully submitted this ©_day of November, 201
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Douglas D. Phelps
Attorney for Appellant
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STATE OF IDAHO, )
: ) CASE NO. CR-2009-5447
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. ) STIPULATION TO
Vs, <) EXTEND BRIEFING SCHEDULE

MICHAEL I. KRAMER, )
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on an unrelated Tuatter; ut that time, cotmselﬁmﬁm Defendnnt/Appellambroughtthc egor to the

Bttennon of the undersignsd deputy prosecm

‘STIPULATION EXTENDING BRIEFING SCHEDULE - _ | 290

PR




i Wy ww w4 - e w Wit iAW EAN WY E AANIWAS W b AR
- -

12!15/2010 WEb 18:41 FAX 3

IO/R/ASARD 1519 K

PROSECUTER

January 2011.

the partics

DOUG PHELPS
Attorney for defendant

qﬁm _Eaayofnmw, 2010

STIPULATION EXTENDING BRIEFING SCHEDULE

I, VU4 UU4
@oo03/003

1. 003

LAA BV, LUU T

IAX Mo, 208-448%184)

ITISALSOWM&atﬂwwplyhnef ifany,wmbedueonthelo"‘dayof

WHEREFORE, the parties respecifully request hat the Court grant extension as stipulated by

Deputy Prosecuting Aftornzy

227



PAA NV, LUUT 4% 44 IoUul/7uud

av VU" JRSTLE NI ELvg ¥ 2t

e 1:/1512015 wED .19342 : Booasoos
‘“:_’ZGJMDE‘C/IE/\QED 15:19 PAY No, 208-446~1841 P.00¢
csm/zxcgsormmme , o
1 boreby certify thaton the da of/Q&iJ ,2010, tmeandooxreot
ﬁmgomgwascauMmbcdeﬁdeto y * Qap”fme
DOUG PHELPS
ATTORNEY OF LAW
FAXED -

STIPULATION EXTENDING BRIEFING SCHEDULE - 227




ww b WS W LU

12/15/2010 WBD 18:82 FAX 927

2610/DEC/15/4ED 15:19

AR v vV

r. uu4/ U004
ldoos/oo0s

J PROSBCUTER RAX No. 208-446-164! B Al

'STATE OF IDAHO }
COUNTY OF KOOTENAI s
FILED:

AUV Ll rAA YV, LU0 Y

. ' “ ‘ 7% Yy
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRIC | < -~ |
STATE OF IDAHO, IN AND FOR THE COUNTY:OF KOOTENAI ' 60—
STATE OF IDAHO, ) :
) CASE NO. CR-2009-5447
Plaintiff, ) .
) - .
)  ORDER TO EXTEND
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BARRY McHUGH

Prosecuting Attorney

501 Government Way/Box 9000
Coeur d’ Alene, ID 83814-1800
Telephone:  (208) 446-1800
Facsimile: (208) 446-1833

Assigned Attorney:
AMY BORGMAN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
‘ CASE NUMBER CR-(09-5447
Plaintiff,
| STATE/RESPONDENT’S
V. BRIEF ON APPEAL
MICHAEL KRAMER,
Defendant.

1. FACTS

On March 14, 2009, Defendant Michael Kramer was driving a full sized pickup truck
pulling a snowmobile trailer with snowmobiles on it. Idaho State Police Trooper Lind observed
the truck speeding on I-90, and he conducted a traffic stop. When he contacted the driver, Mr.
Kramer, he noticed heavy, glassy looking eyes, and very slow, deliberate, and slurred speech.
Based on Trooper Lind’s training and experience, he suspected Mr. Kramer of driving under the
influence. Trooper Lind asked Defendant Kramer to perform field sobriety tests, and based on
Mr. Kramer’s performance on the tests and his observations of Mr. Kramer’s condition, he

arrested Defendant Kramer for driving under the influence of alcohol. Three bottles of liquor
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were found during the course of the inventory search of the vehicle; Trooper Lind also found a
pistol and cMged Kramer with Possess'ion of a Concealed Weapon While Intoxicated and Open
Container. The interaction between Trooper Lind and Defendant Kramer was videotaped, and
the videotape was played to the jury. After deliberation, the jury returned verdicts of guilty
against Defendant Kramer on the charges of DUI and Open Container, and a verdict of not guilty
on the charge of Possession of a Concealed Weapon While Intoxicated. Following the trial, the
State subsequently dismissed that charge.

II. ARGUMENT

1. This court should follow the reasoning of State v. Anderson and conclude that
the magistrate court did not abuse its discretion when it determined that no
discovery sanctions were warranted against the State

The decision whether to impose discovery sanctions is within the discretion of the trial
court. In re Doe, 129 Idaho 663, 666, 931 P.2d 657, 660 (Ct.App.1997) (citing Ashby v. W.
Council, Lumber Prod. & Indus. Workers, 117 Idaho 684, 686, 791 P.2d 434, 436 (1990)). The
trial court does not abuse its discretion if (1) the decision is recognized as discretionary, (2) the
actions are within the boundaries of that discretion and the correct legal standards are applied,
and (3) the decision is reached through an exercise of reason. /n re Doe, 129 Idaho at 666, 931
P.2d at 660 (citing State v. Hedger, 115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989)). When
imposing discovery sanctions, the court should balance the equities and make the punishment fit
the crime. In re Doe, 129 Idaho at 668, 931 P.2d at 661 (citing S. Idaho Prod. Credit Assoc. v.
Astorquia, 113 Idaho 526, 746 P.2d 985 (1987)). The judge should balance the culpability of the
disobedient party against the resulting prejudice to the innocent party. Id. at 668, 931 P.2d at 661

(citing S. Idaho Prod. Credit Assoc., 113 Idaho at 532, 746 P.2d at 991).

P
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In State v. Anderson, 145 Idaho 99, 175 P.3d 788 (2008), the Defendant was convicted by
jury trial for misdemeanor driving under the influence with an alcohol concentration of 0.20 or
more. Id at 99,175 P.3d at 791. Following the trial, the Defendant raised a number of issues
on appeal, including the State’s failure to disclose the curriculum vitae of its expert witness. Id.
at 105, 175 P.3d at 794. At trial, the Defendant objected to and moved to exclude the expert's
testimony. Id. The magistrate found that the State had failed to disclose the required discovery
materials, but that the State was minimally culpable and the Defendant was unable to show any
prejudice as a result. IJd To remedy the situation, the magistrate called a recess and allowed the
Defendant the opportunity to review the expert’s curriculum vitae prior to cross-examination. Id.
The magistrate also noted that the Defendant did not allege that he attempted but was unable to
contact the expert prior to trial. Jd Because the Defendant had been issued the discovery
answer close to a year before trial and did not object until trial, the Idaho Supreme Court
concluded that there was no error in the magistrate's decision not to exclude the expert’s
testimony from trial. /d.

The facts of the present case are analogous to the facts of the Anderson case. Here, the
Defendant was charged with a misdemeanor DUI. Defendant Kramer, at the time of his contact
with law enforcement, submitted to a breath test, and was ultimately charged by Trooper Lind
with being over the legal limit of alcohol, with an alcohol concentration of .174/.157. Based on
the citation itself, the Defendant and Defense counsel were put on notice of the results of breath
test. Thus, both were aware that if the matter proceeded to trial, the breath tgst would be
introduced by the State at trial. Additionally, the State’s Amended Complaint, filed June 24,

2009, and the State’s Second Amended Complaint, filed August 11, 2009, further alleged that the
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Defendant was 6ver the legal limit, by again charging the Defendant with being over the legal
limit at a .174/.157 level. When it became apparent that the matter would not be resolved before
trial, the State attempted to obtain calibration documents; those documents were not in the
possession of the Prosecutor’s office until March 11, 2010, at which time they were promptly
disclosed to Defense Counsel through a supplemental discovery response.

As with 4dnderson, this Court should conclude that the Defendant was unable to show any
prejudice as a result of the late disclosure of the calibration and solution documents. Despite
being put on notice of the breath test, the Defendant never disclosed an expert witness to
challenge the results of the breath test. Nor did the Defendant indicate that he attempted to
obtain calibration documents directly from law enforcement through a subpoena duces tecum,
but was unable to obtain the documents in preparation of his defense. The State’s three
discovery responses were provided to Defense counsel in March, April and June 2009, yet the
Defendant did not raise his objection until trial in March 2010.

For these reasons, the Court should conclude that there was no error in magistrate’s
decision not to impose discovery sanctions against the State.

2. Because the State complied with the express requirements of Idaho Code
§18-8004(4), the breath test certificates were properly admitted by the trial
court, and no violation of Melendez-Diaz can be established

a. Idaho Code §18-8004, by its plain terms, does not require the State to
produce a witness to establish the reliability of the breath test

Idaho Code §18-8004 governs the crime of driving under the influence in the State of
Idaho. Subsection (1) delineates the crime. That section provides:
It is unlawful for any person who is under the influence of alcohol, drugs or any

other intoxicating substances, or any combination of alcohol, drugs and/or any
other intoxicating substances, or who has an alcohol concentration of (.08, as
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defined in subsection (4) of this section, or more, as shown by analysis of his
blood, urine, or breath, to drive or be in actual physical control of a motor vehicle
within this state, whether upon a highway, street or bridge, or upon public or .
private property open to the public.

Idaho Code 18-8004(1)(a) (emphasis added).
~ To further clarify the .08 alcohol concentration limit, Idaho Code 18-8004(4) sets forth
the appropriate standards by which to measure that limit. That section explains:

For purposes of this chapter, an evidentiary test for alcohol concentration shall be
based upon a formula of grams of alcohol per one hundred (100) cubic
centimeters of blood, per two hundred ten (210) liters of breath or sixty-seven
(67) milliliters of urine. Analysis of blood, urine or breath for the purpose of
determining the alcohol concentration shall be performed by a laboratory operated
by the Idaho state police or by a laboratory approved by the Idaho state police
under the provisions of approval and certification standards to be set by that
department, or by any other method approved by the Idaho state police.
Notwithstanding any other provision of law or rule of court, the results of any
test for alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated or
approved by the Idaho state police or by any other method approved by the
Idaho state police shall be admissible in any proceeding in this state without
the necessity of producing a witness to establish the reliability of the testing
- procedure for examination.

ldaho Code 18-8004(4) (emphasis added).

The admissibility and widespread acceptance of breath tests have been discussed in
numerous Idaho cases. For example, in State v. Hopkins, the Court of Appeals discussed its
previous ruling in State v. Hartwig regarding the scientific acceptance of the Intoximeter 3000:

There we held that the Intoximeter 3000 is sufficiently recognized that it is not

necessary for the state in each DUI case to adduce expert testimony on the

machine's design and methodology in order to establish a foundation for

evidence of a blood alcohol concentration test result. We did not hold that a

defendant is precluded from introducing his own evidence to challenge the
scientific soundness of the Intoximeter 3000 result.
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Stare v. Hopkins, 113 Idaho 679, 680, 747 P.2d 88, 90 (Ct. App. 1987) (citing State v.
‘Hartwig, 112 Idaho 370, 732 P.2d 339 (Ct. App. 1987)). Also in Hopkins, the Court of
Appeals recognized that direct experience with a particular breathalyzer machine goes to
the weight of the testimony, rather than the admissibility. State v. Pearce, 146 1daho 241,
257-58, 192 P.3d 1065, 1081-82 (2008) (citing Hopkins, 113 Idaho at 681, 747 P.2d at
90). |

Here, as with Hopkins, the issues raised by Defendant Kramer should .go to the
weight of the breath test, and not its admissibility. “[T]he decision whethe; to admit
evidence at trial is generally within the province of the trial court.” State v. Ward, 135
Idaho 400, 404, 17 P.3d 901, 905 (Ct. App. 2001). “[O]nce the trial court has made the
threshold determination of admissibility, a defendant is free to attack the reliability and
accuracy of the admitted evidence through the presentation of evidence at trial.” Id.
“This evidence could include concessions elicited on cross-examination of the officer
who administered the test or testimony from a defense expert.” Id.

In this case, Trooper Lind testified that he did not know how often the breath
machine was calibrated, nor whether the machine was certified for its location. Trooper
Lind did testify, however, as to his training and professional experience with the
breathalyzer machine. He also testified as to how Defendant Kramer performed on the
field sobriety tests as well as to Kramer’s overall physical state at the time of the stop,
which corroborated the results of the breath test. Because the Defendant was permitted
to cross examine Trooper Lind, as the officer who actually administered the breath test,

and because the defense could have offered testimony from a defense expert as to the
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reliability and accuracy of the breath test, the trial court did not commit error in admitting
the breath test.
b. Melendez-Diaz does not require the State to call at trial everyone

whose “hands laid” on the evidence; thus, the trial court properly
admitted the results of the breath test

In Melendez-Diaz v. Massachusetts, the prosecution introduced certificates of state
laboratory analysts stating that material seized by police was cocaine of a certain amount.
Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2529, 174 1.Ed.2d 314 (2009). As required by
Massachusetts law, the certificates were sworn to before a notary public and were submitted as
prima facie evidence of what they asserted. Id Melendez-Diaz objected, asserting that
Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177, required the analysts to
testify in person. The U.S. Supreme Court ultimately agreed with Melendez-Diaz, concluding
that the admission of the certificates violated petitioner's Sixth Amendment right to confront the
witnesses against him.

In his decision, Justice Scalia rationed that “[t]hqre is little doubt that the documents at
issue in this case fall within the ‘core class of testimonial statements’ thus described.” Id. at
2532. “The documents at issue here, while denominated by Massachusetts law ‘certificates,” are
quite plainly affidavits: ‘declaration [s] of facts written down and sworn to by the declarant
before an officer authorized to administer oaths.”” Id. (citing Black's Law Dictionary 62 (8th
ed.2004)). More importantly, the Court reasoned that “[t]he fact in question is that the substance
found in the possession of Melendez-Diaz and his codefendants was, as the prosecution claimed,
cocaine - the precise testimony the analysts would be expected to provide if called at trial.” Id. at

2532.
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In the case before this court, Defendant Kramer alleges that the introduction of
foundational documents for the breath test, including certificates relating to calibration and the
simulator solution, violate the Defendant’s right of confrontation under Melendez-Diaz. In that
case, however, the U.S. Supreme Court directly refutes the issue raised by Defendant Kramer:

“...[w]e do not hold, and it is not the case, that anyone whose testimony

may be relevant in establishing the chain of custody, authenticity of the

sample, or accuracy of the testing device, must appear in person as part of

the prosecution's case. While the dissent is correct that “[i]t is the obligation of

the prosecution to establish the chain of custody,” post, at 2546, this does not

mean that everyone who laid hands on the evidence must be called. As stated

in the dissent's own quotation, ibid., from United States v. Lott, 854 F.2d 244, 250

(C.A.7 1988), “gaps in the chain [of custody] normally go to the weight of the

evidence rather than its admissibility.” It is up to the prosecution to decide

what steps in the chain of custody are so crucial as to require evidence; but what

testimony is introduced must (if the defendant objects) be introduced live.

Additionally, documents prepared in the regular course of equipment
maintenance may well qualify as nontestimonial records.

Id at 2532, FN1.

In this appeal, Defendant seeks to directly contravene the holding of Melendez-Diaz;
specifically, he seeks a ruling that the State must produce in its case-in-chief “anyone whose
testimony may be relevant in establishing the chain of custody, authenticity of the sample, or
accuracy of the testing device.” That is not the holding of Melendez-Diaz. Defendant Kramer is
attempting, despite the unequivocal language in the Melendez-Diaz case, to have testimony from
every party who “laid hands on the evidence,” including parties who do not necessarily even
reside in the State of Idaho, such as Deb Schofield, the technician from Kentucky who calibrated
the instrument. To agree to with the Defendant’s position would force the State to incur
unnecessary and unrealistic costs in prosecuting misdemeanor DUIs. It would also shift the

jury’s focus at trial from the issue of whether a particular defendant was driving under the
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influence of an intoxicant to the issue of whether the testing procedures are reliable. While such
evidence may be relevant, a blanket réquirement of testimony from all such witnesses in the
State’s case would force the State to call on numerous witnesses in every single DUI trial
regarding the calibration of the machine and the accuracy of the simulator solution. The
practical result of agreeing with the Defendant’s position would be a scheduling nightmare for
those witnesses, along with increased pressure on law enforcement officers, prqsecutbrs, and
j_udges, to spend more time in DUI trials going over superfluous information that would likely
confuse the jury. Such a ruling does not promote judicial economy, and does not comport with
the holding of Melendez—Didz.

In the present case, Defendant Kramer was permitted to confront Trooper Lind regarding
Lind’s compliance with the procedures set forth by the Idaho Code. This is the only
confrontation contemplated by the very language of 1.C.§ 18-8004(4), which expressly relieves
the state of the burden of “producing a witness to establish the reliability of the testing procedure
for examination.” 1.C. §18-8004(4). Because Melendez-Diaz does not contemplate the right of
the Defendant to confront every single person who may have had a secondary function involved
in the breath testing process, the introduction of the breath testing certificates at issue in this case
in no way undermines the Defendant’s right of confrontation.

ITI1. CONCLUSION

The trial court was correct in admitting the certificates in support of the breath test, and
the Defendant has shown no prejudice as a result of the late disclosure of the breath testing

documents. Because the Defendant was permitted to cross examine the officer who performed

252
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the test, and because the foundational documents go fnerely to weight and not admissibility, the

Defendant’s challenge under Melendez-Diaz should be denied.

DATED this fZD%day of December  lo

A
Amy Borgman
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the zj‘ 0 _dayof ﬂ% , 2010, a true and correct

copy of the foregoing was caused to be mailed, faxed, and/or hand-delivered to:

Doug Phelps:
Attorney for the Defendant

Sty
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Attormneys at Law !:
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Phone: (509) 892-0467

Fax: (509) 921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO )
Respondent ) Case No. CR-09-5447
Vs. )
) APPELLANT’S REPLY BRIEF
MICHAEL L. KRAMER ) ON APPEAL
Appellant )
)
I. FACTS

The facts were set out in the Appellant’s Brief previously filed.
II. ISSUES ON APPEAL
A. Must the state present at trial the individual responsible for performing
the performance verification/calibration checks on the instant machine?
B. Must the state present at trial the forensic scientist/s responsible for
certifﬁng those simulator solutions used in conjunction with the |
performance verification/calibration checks and whose name/s appears

on the Certificate of Analysis?

III. ARGUMENT ON APPEAL
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Admissibility of breath test results requires a showing that those procedures
which ensure the reliability and in turn the accuracy of the test have been met. Those
procedures are set forth in the Idaho State Police Standard Operating Procedure for
Breath Alcohol Testing. Performance verifications/calibration checks are required
periodically as part of the Standard Operating Procedure, specifically to ensure that the
Intoxilyzer is in proper working order and capable of producing accurate results. Those
performance verification/calibration checks require not only that certain procedures be
followed, but also that the BTS use only properly certified simulator solutions when
conducting the verification/check. Thus, admissibility of breath test results requires proof
that the performance verifications/calibration checks were performed correctly using
simulator solutions properly prepared and certified.

I.C. § 18-8004(4) purports to allow for the admission of certain documents to
satisfy this foundational burden without the need for witness testimony. However, the
documents we have before us are deficient for that purpose, for by themselves, they fail
to demonstrate compliance with the SOP with respect to either performance
verification/calibration checks or simulator solution certification. Absent witness
testimony showing cdmpliance with the proper procedures, they are irrelevant and thus
inadmissible in the instant case. Furthermore, that portion of I.C. § 18-8004(4) allowing
for their admission without testimony, stands in violation of the Con_frontation Clause of
the 6" Amendment.

I. FOUNDATIONAL REQUIREMENTS FOR ADMISSIBILITY OF BREATH

TEST RESULTS.
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The Court of Appeals, in State v. Bell, did an excellent job of explaining the
relationship of I.C. § 18-8004(4) to the admissibility of breath/blood alcohol results. In a
nutshell, the Court held that while the legislature may deem a particular testing machine
as extremely reliable, in this case the Intoxilyzer 5000, the admissibility of test results
produced by the mac;hjne still requires establishment at trial of proof “that those
procedures which ensure the reliability and in turn the accuracy of the test have been
met.” State v. Bell, 115 Idaho 36, 39, 764 P.2d 113, 116 (Idaho App.,1988)

In discussing the language of I.C. § 18-8004(4) the court highlighted the necessity
of strict adherence to a uniform procedure designed to assure quality control as a
prerequisi'te to admissibility:

[i]inherent in this statutory scheme, however, is an awareness by the
Legislature of the need for uniform test procedures. An “extremely
reliable” test result can only be the product of a test procedure which from
previous use in known to be capable of producing an accurate result. This
benefit is best provided by strict adherence to a uniform procedure. This
was recognized by the Legislature and is apparent first, from the statutory
language which provides for the test procedure to be determined by the
Idaho Department of Health and Welfare, and second, by the “shall”
language mandating adherence to the standards set by that Department.

State v. Bell, 115 1daho 36, 39, 764 P.2d 113, 116 (Idaho App., 1988):

[t]he acceptance by the Legislature of test procedures as designated by the
Idaho Department of Health and Welfare does not wholly eliminate the
need of establishing foundational requirements for a test result. This is
required even in light of the legislative directive to utilize an expedient
means to admit such evidence. The adoption of the particular test
procedure merely recognizes the validity and reliability of that particular
accepted test. It must still be established at trial that those procedures
which ensure the reliability and in turn the accuracy of the test have been

met.

State v. Bell, 115 Idaho 36, 39, 764 P.2d 113, 116 (Idaho App., 1988)(emphasis -

ours). While the current incarnation of the statute vests approval of the proper procedures
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and techniques in the Idaho State police rather than the Idaho Department of Health and
Welfare, the holding of the Court remains the same. Prior to admissibility there must be
evidence that the procedures put in place to ensure accurate and reliable results have been
followed. Those procedures are currently set forth in the Idaho Standard Operating
Procedure Breath Alcohol Testing manual.'
II.THE IDAHO STANDARD OPERATING PROCEDURE REQUIRES
PERIODIC PERFORMANCE VERIFICATION/CALIBRATION CHECKS
UTILIZING CERTIFIED SIMULATOR SOLUTIONS.
The current Idaho Standard Operating Procedure sets forth its scope and purpose

at the outset:

This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.

Following all the recommendations of this external procedure will
establish the scientific validity of the breath alcohol test.

The SOP stresses the importance of performing periodic “performance

verifications” also known as calibration checks, to ensure that the machine is in proper

working order:

S. Performance Verification of Breath Testing Instruments

Performance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) in determining if a breath testing
instrument is functioning. Performance verifications are performed using a wet
bath simulator performance verification solution. The solution is provided by
and/or approved by ISPFS. The ISPFS analysis establishes the target value and
acceptable range of the solutions used for the verification and includes the
acceptable values on the Certificate of Analysis of each solution...”

P. 10 (emphasis ours) The important role which performance

verification/calibration checks play in the breath testing process is underscored by the

! Please mote that the current ISOP went into effect on 8/27/2010.
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fact that should the machine fail to yield proper results during a performance
verification/calibration check, the machine is to be placed out of service and sent back to
ISPFS. ISOP p. 9, 11 It is thereafter not approved for evidentiary testing until it has been
recertified:
5.2.5 ...if results after a total of three tests for any solution...are still
unsatisfactory, contact the appropriate ISPFS Laboratory. The instrument should

not be used for evidentiary testing until the problem is corrected and performance
verification results are within the acceptable range.

ISOP p.9

7.1.4 If the third performance verification is outside the verification limits, the
instrument must be taken out of service and sent to the ISPFS or an approved
service provider.

7.1.5 Upon return from service, the instrument should be recertified by ISPFS
before being put back into service.

ISOP p. 11 (Emphasis theirs)
III. THE PERFORMANCE VERIFICATION/CALIBRATION CHECK
PRINTOUTS, BY THEMSELVES, ARE NOT RELEVANT.

ER 402 states “all relevant evidence is admissible...Evidence which is not
relevant is inadmissible.” In tum, ER 401 states:

“Relevant evidence” means evidence having any tendency to make the existence

of any fact that is of consequence to the determination of the action more probable

or less probable than it would be without the evidence.”

The performance verification/calibration check printouts would only be relevant
in the instant case if they resulted from performance verification/calibration checks
performed according to the procedures set forth by the Idaho State Patrol. The documents

themselves do not provide adequate information evidencing proper compliance.

Koos6/015s
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Tﬁe printouts do not show thét the operator made sure that the simulator solution
had been properly warmed. They do not show that the hoses were hooked up correctly.
They do not show that the operator checked the temperature and that it was within the
correct parameters. They do not show that he or she blew correctly. And, perhaps most
importantly, they do not show whether the printout resulted from the operator’s first,
second, third, or even fourth or more attempt running the performance verification.
Without evidence that a performance verification/calibration check was performed
according to the proper procedures, it, like an evidential breath test, should not be
admissible. State v. Bell, 115 Idaho 36, 40 (proof that blood alcohol test was administered
in conformity with applicable procedure held to be prerequisite for admission of results).
Absent testimony that it was performed correctly, the printout does not have a tendency
to make any fact at issue more or less probable. Thus, by themselves, the documents are
not relevant in this proceeding. Testimony would be necessary to shore up the documents
deficiencies.

Absent witness testimony, any probative value the printouts might have is
outweighed by the danger of unfair prejudice and misleading the jury. ER 403 states:

“Although relevant, evidence may be excluded its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury...

Admission of the printouts, absent witness testimony, presents a particularly
thorny issue with respect to the danger of unfair prejudice and potential for misleading of
the jury. As stated above, the documents themselves are signed. However, there is no
indication on the document as to what that signature signifies. There is affirmation stating

that by signing below the operator is signifying that he or she performed the necessary
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procedures, or that the machine passed the check on its first, second, or third go around as
is required by the SOP. That is not to say that a jury wouldn’t draw such an unfounded
conclusion, for to a layman, what else could the affixation of a signature mean? The
admission of the documents, absent live testimony, would tend to mislead the jury. For
that reason, their admission, without testimony from the responsible BTS operator,
should not be permitted.

IV. THE “CERTIFICATES OF ANALYSIS” LIKEWISE ARE NOT

RELEVANT

The certificates of analysis, like the performance verification/calibration checks,
are void of any of the underlying information which would tend to make them relevant in
the instant case. Thus, absent testimony from the forensic scientist “certifyir_ng” the
particular simulator solutions, they are not admissible. Furthermore, just as is the case
with the perfonnan;:e verification/calibration checks, the signature of a forensic scientist
upon those documents would tend to mislead the jury to believe perhaps that proper
procedures were followed in the preparation and certification of the solutions, when no
such positive assertion is being made. Thus, the admission of such documents should
likewise be precluded as any possible probative value is outweighed by unfair prejudice
and the potential for misleading the jury.

V. THE EFFECT OF CRAWFORD AND MELENDEZ-DIAZ

The Sixth Amendment to the United States Constitution, made applicable to the
States via the Fourteenth Amendment provides that “[i]n all criminal prosecutions, the
accused shall enjoy the right...to be confronted with the witnesses against him.”
Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2531 (U.S. Mass., 2009) In Crawford
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v. Washington, after reviewing the Clause’s historical underpinﬁings, the Supreme Court
held that it guarantees a defendant’s right to confront those “who ‘bear testimony™
against him. Crawford, 541 U.S,, at 51, 124 S.Ct. 1354 A witness’s testimony against a
defendant is thus inadmissible unless the witness appears at trial or, if the witness is
unavailable, the defendant had a prior opportunity for cross-examination. /d., at 54, 124
S.Ct. 1354
In determining what is to be considered against the accused and therefore covered
by the Confrontation Clause, the Court in Crawford focused on what it described as the
core class of testimonial statements:
Various formulations of this core class of testimonial statements exists: ex
parte in-court testimony or its functional equivalent-that is, material such
as affidavits, custodial examinations, prior testimony that the defendant
was unable to cross-examine, or similar pretrial statements the declarants
would reasonably expect to be used prosecutorially; extrajudicial
statements. ..contained in formalized testimonial materials, such as
affidavits, depositions, prior testimony, or confessions; statements that
were made under circumstances which would lead an objective witness
reasonable to believe that the statement would be available for use at a
later trial.”

Id, at 51-52, 124 S.Ct. 1354 (internal quotation marks and citations omitted)

In the recent case of Melendez-Diaz v. Massachusetts, the Supreme Court applied
Crawford's testimonial statements analysis to “certificates of analysis” performed by
analysts in the Massachusetts crime lab which positively identified a controlled
substance. The Court determined that such “certificates of analysis™ fell within the core
class of testimonial statements because they were “made under circumstances which

would lead an objective witness reasonably to believe that the statement would be

available for use at a later trial.” Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2532
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(U.S. Mass., 2009)(quoting Crawford, 541 U.S. at 52, 124 S.Ct. 1354) In so holding, the

Court stated:
[w]e can safely assume that the analysts were aware of the affidavits’
evidentiary purpose, since that purpose-as stated in the relevant state-law
provision-wa reprinted on the affidavits themselves.

Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2532 (U.S. Mass., 2009)

I.C. § 18-8004(4) was no doubt born out of desire for expediency and the

legislature’s belief that the particular testing device the state had chosen was reliable:
[w]hen this proposed statute was presented to the Legislature the statement
of purpose accompanying the legislation explained that expert witness
testimony was an unnecessary burden on the state. Such testimony, if used
merely to establish a foundation, provided superfluous verification of a

test procedure which the Legislature believed to produce an “extremely
reliable” result.

State v. Bell, 115 Idaho 36, 39-40, 764 P.2d 113, 116-117 (Idaho App., 1988) While such
arationale may have been appropriate at the time of the drafting of the statute, it is
clearly not acceptable under the Supreme Court’s current interpretation of the
Confrontation Clause. > In Melendez-Diaz, the Court refused to relax the application of
the 6 Amendment’s Confrontation Clause merely because the particular evidence sought
to be admitted was scientific in nature or possessed perceived guarantees of
trustworthiness:
...respondent and the dissent argue that confrontation of forensic analysts
would be of little value because “one would not reasonably expect a laboratory
professional. ..to feel quite differently about the results of his scientific test by

having to look at the defendant.” /d., at 31 (intemnal quotation marks omitted); see
post, at 2548-2549.

2 The Tdaho Legislature enacted 1.C. § 18-8004 in 1984, four years after the Supreme Court’s decision in
Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980) Roberts had provided for relaxed
smndardsforadm:sslonofoutofcounstatementsundcrcmmnstanceswheteﬁ:erewm“pamcnlanzed
guarantees of trustworthiness.” Id, atssmmmmmmwmmwmmm ;
Court in Crawford v. Washington 541U8. 36, 1248&1354 138 L.Ed.2d 177 (2004) ,
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This argument is little more than an invitation to return to our overruled
decision in Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597, which held that
evidence with “particularized guarantees of trustworthiness™ was admissible
notwithstanding the Confrontation Clause. Id., at 66, 100 S.Ct. 2531. What we
said in Crawford in response to that argument remains true:

““To be sure, the Clause’s ultimate goal is to ensure reliability of evidence,
but it is a procedural rather than a substantive guarantee. It commands, not
that evidence be reliable, but that reliability be assessed in a particular
manner: by testing in the crucible of cross-examination. ...Dispensing
with confrontation because testimony is obviously reliable is akin to
dispensing with jury trial because a defendant is obviously guilty. This is
not what the Sixth Amendment prescribes.”

Melendez-Diaz, 129 S.Ct. 2527, 2536 (U.S. Mass., 2009)(quoting Crawford v.
Washington, 541 U.S. at 61-62)

The Supreme Court recqgnized that confrontation may not always be the best way
to challenge forensic tests, yet it held that it was an indispensible right guaranteed under

the constitution:

Respondent and the dissent may be right that there are other ways-and in
some cases better ways-to challenge or verify the results of a forensic test.
But the Constitution guarantees on way: confrontation. We do not have
license to suspend the Confrontation Clause when a preferable trial
strategy is available.

Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2536 (U.S. Mass., 2009)(footnote
omitted) Furthermore, the right to confrontation is most certainly not dissipated in a case
dealing with forensic analysis:

Confrontation is one means of assuring accurate forensic analysis. While it
is true, as the dissent notes, that an honest analyst will not alter his
testimony when forced to confront the defendant, post, at 2548, the same
cannot be said of the fraudulent analyst. See Brief for National Innocence
Network as Amicus Curiae 15-17 (discussing cases of documented
“drylabbing” where forensic analysts report results of tests that were never
performed); National Academy report 1-8 to 1-10 (discussing documented
cases of fraud and error involving the use of forensic evidence). Like the
eyewitness who has fabricated his account to the police, the analyst who
provides false results may, under oath in open court, reconsider his false
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testimony. See Coy v. Jowg, 487 U.S. 1012, 1019, 108 S.Ct. 2798, 101
L.Ed.2d 857 (1988). And, of course, the prospect of confrontation will
deter fraudulent analysts in the first place.

Confrontation is designed to weed out not only the fraudulent analyst, but
the incompetent once as well. Serious deficiencies have been found in the
forensic evidence used in criminal trials. One commentator asserts that
“[t]he legal community now concedes, with varying degrees of urgency,
that our system produces erroneous convictions based on discredited
forensics.” Metzger, Cheating the Constitution, 59 Vand. L.Rev. 475, 491
(2006) One study of cases in which exonerating evidence resulted in the
overtuming of criminal convictions concluded that invalid forensic
testimony contributed to the convictions in 60% of the cases. Garrett &
Neufeld, Invalid Forensic Science Testimony and Wrongful Convictions,
95 Va. L.Rev. 1, 14 (2009) And the National Academy Report concluded:

“The forensic science system, encompassing both research and
practice, has serious problems that can only be addressed by a
national commitment to overhaul the current structure that
supports the forensic science community in this country.” National
Academy Report P-1 (emphasis in original).

Like expert witnesses generally, an analyst’s lack or proper training or
deficiency in judgment may be disclosed in cross-examination.

Melendaz-Diaz, 129 S.Ct. 2527, 2536-2537 (footnotes omitted)

Like the certificates of analysis analyzed in Melendez-Diaz, the documents at
issue in the instant case were made under circumstances which would lead an objective
witness reasonably to believe that the statement would be used later at tial. They are thus
testimonial and therefore, absent a showing of unavailability and prior opportunity for
cross examination, they are inadmissible.

As for the performance verification/calibration checks, their purpose is outlined in
the SOP as necessary to assist in the admissibility of breath test results in criminal trials
in order to demonstrate the reliability of the particular breath test machine. The SOP,
from the outset, speaks to the importance of following the procedures set forth, including

performance verification/calibration checks and does so specifically in relation to the
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admissibility in court of breath alcohol tests. ISOP p.4 On page 20 of the Idaho
Intoxilyzer 5000 Reference Manual the importance of their use in adversary proceedings
is again stressed:
[w]hen doing maintenance and repairs on your instrument it is a good idea
to do a performance verification check before and after 7o help prevent
arguments that may arise.
(Idaho Intoxilyzer 5000 Series Reference Manual, Revision 0, Effective date 8-20-2010)
Additionally, they are to be performed only by operators certified by the Idaho State
Police Forensic Services, i.e. law enforcement, who no doubt realize that they will be
used in criminal trials. See ISOP, p. 4-5 The SOP calls fro retention of these documents
and any other maintenance/repair documents pertaining to the evidentiary used of breath
testing instruments presumably for their use in later trials:
4.6 Record maintenance and management. It is the responsibility of
each individual agency to store performance verification records, subject
records, maintenance records, instrument logs, or any other records as
pertaining to the evidentiary use of breath testing instruments. ..
P. 9 Lastly, L.C. § 18-8004(4) speaks directly to the use and admission of these
documents in trial. All of these facts lead us to the safe assumption that the BTS
operators performing the checks and signing the performance verifications/calibration
check printouts are well aware that they will be used later in trial.

The same is likewise true with respect to the Certificates of Analysis. The top of
the Certificate itself bears the Idaho State police insignia. Below that read “Idaho State
Police Forensic Services.” It is signed by an agent of the Department of Law
Enforcement Idaho State Police Forensic Services, the very agency in charge of breath

testing procedures. The heart of the document then states that the solution is certified “to

be used to conduct calibration checks within the State of Idaho in accordance with the
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policies and/or procedures promulgatéd by the Department governing breath alcohol
examination...” Surely the purpose of the solutions is not lost upon the state police
forensic services employee certifying the solution. The forensic scientist signing the
Certificate of Analysis undoubtedly is aware that the document would later be used as
evidence in trial. Therefore, it must be said that he Certificates of Analysis as well as
performance verification/calibration checks are testimonial statements. As such, the
confrontation clause of the 6™ Amendment guarantees that their authors or the persons
responsible for their creation must be brought by the state to testify conceming their
contents and be subject to cross examination by Defendant.
IV. CONCLUSION

The performance verification/calibration check printouts and “Certificate of
Analysis,” by themselves, do not contain enough information within their four corners to
afford them relevance in this criminal proceeding. Furthermore, even if they did contain
sufficient information, they are testimonial in nature and therefore the Confrontation
Clause of the 6™ Amendment should have barred their admission in Defendant’s trial
because there was not a showing of unavailability and prior opportunity for cross
examination. For the state to have presented Defendant’s breath test results in its case in
chief, in addition to providiné other foundational evidence, it must have presented the

responsible individuals as witnesses at trial.

Respectfully submitted this \O day of January, 2011

\

Douglas D. Phelps
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, CASE NO. CR-09-5447
Plaintiff/Respondent, MEMORANDUM DECISION AND ORDER
v ON APPEAL

MICHAEL L. KRAMER,

Defendant/Appellant.

Appeal from the Magistrate Court of the First Judicial District, State of Idaho,
Kootenai County. Hon. Robert Burton, Magistrate Judge.

Defendant appeals the Magistrate Court’s admission of breath test certificates
which Defendant argues were untimely produced by the State. Defendant also
appeals the Magistrate Court’s admission of breath test certificates to lay a
foundation for the Defendant’s breath test under the Sixth Amendment, Crawford
v. Washington and Melendez-Diaz v. Massachusetts. Lastly, Defendant argues that
performance verification/calibration check printouts or “Certificates of Analysis”
should be excluded under I.LR.E. 401-403. This Court concludes that: Defendant’s
motion for discovery sanctions was untimely, Melendez-Diaz, Crawford and the
Sixth Amendment were satisfied by the testimony set forth at the trial below, the
requirements of I.C. § 18-8004(4) were met, 1.C. § 18-8004(4) is constitutional, ,
and the evidence admitted herein does not violate I.R.E. 401-403. Thus, the
Magistrate Court’s judgment is affirmed.

Douglas D. Phelps, PHELPS & ASSOCIATES, PS, for Appellant.

Amy Borgman, Kootenai County Deputy Prosecuting Attorney, for Respondent.
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L
PROCEDURAL AND FACTUAL HISTORY:

On March 14, 2009, Trooper Lind of the Idaho State Police was working patrol on
Interstate 90. Transcript of Proceedings, at 51-52. At approximately 5:40 a.m., Trooper Lind
initiated a traffic stop of a vehicle being driven by Mr. Kramer. Id. at 52-55. Mr. Kramer was
pulled over for speeding. /d. at 53-55. Upon making contact with Mr. Kramer, Trooper Lind
observed that Mr. Kramer’s eyes appeared sleepy looking, heavy and glassy./d. at 55. Mr.
Kramer’s speech was very slow and deliberate, and Trooper Lind smelled the odor of alcohol
emanating from the vehicle. Id. at 55-56.

Trooper Lind ordered Mr. Kramer out of the car, and asked whether he had any weapons
in the vehicle. /d. at 56-57. Mr. Kramer informed Trooper Lind that he was carrying a pistol on N
his person, which Trooper Lind then observed on Mr. Kramer’s hip. /d. at 57-58. Trooper Lind
took possession of the firearm, and placed it in his patrol car for safety. Id. at 59. Trooper Lind
then commenced with field sobriety testing: Mr. Kramer failed the horizontal gaze nystagmus
test (Id. at 63), he failed the walk and turn evaluation (/d. at 67) and he failed the one leg stand
(Id. at 68). He was then placed under arrest for driving under the influence. /d. at 69.

There were passengers in Mr. Kramer’s vehicle, who were not arrested, and were picked
up from the scene by third parties. Id. at 70. Trooper Lind inventoried the vehicle in anticipation
of it being towed. Id. During this inventory search, Trooper Lind found three bottleé of alcohol in
the vehicle, one sealed, one opened, and one essentially empty, with very little alcohol inside. /d.
at 71-72. Thereafter, Trooper Lind transported Mr. Kramer to the jail, where Mr. Kramer gave

three breath samples. Id, at 82. Three samples were taken because Mr. Kramer’s first sample was
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invalid, /d. Mr. Kramer’s two valid samples revealed blood alcohol levels of .174 and .157. Id. at
134.

On the day of trial, March 12, 2010, Mr. Kramer argued that the State failed to pfovide all
evidence required of it under a discovery request propounded on March 18, 2009. /d. at 4-5. Mr.
Kramer argued that the State did not disclose documents (namely, the breath test certificates),
which the State intended to use to lay a foundation for the breath test, until the day before trial, in
violation Idaho Rules of Evidence 702, 703 and 704. Id. at 5. During argument on Mr. Kramer’s
motion, the Court asked defense counsel how many times he went to law enforcement himself in
an attempt to secure the documentation regarding breath alcohol testing. /d. at 9-10. The
following correspondence took place on the record:

THE COURT: -- did you go to the State Police and attempt to obtain it?

MR. PHELPS: Judge uh, I didn’t because I figured that if [the State] didn’t provide it to

me and they didn’t lay a foundation, that uh, they weren’t intending to use the breath test.

And that’s — that goes to the harm that’s uh, given to me by the late disclosure, Judge. If

I’d have known that they were gonna use the breath test, I certainly could have hired an

expert to come in and testify about the accuracy of the breath test and the way it was

conducted.

THE COURT: Well, but the —

MR. PHELPS: But they didn’t—

THE COURT: -- very nature of the charge indicates a breath test, so it’s not like you were
surprised.

MR. PHELPS: Well, certainly I was, Judge. They didn’t lay a foundation. They have to
provide these documents.

Id at10.
Mr, Kramer also argued, in his motion to the trial court, that the case of Melendez-Diaz v.
Massachusertts, 557 U.S. __, 129 S, Ct. 2527, 174 L.Ed.3d 314 (2009), required the State to

subpoena and set forth the live testimony of the individual(s) responsible for calibrating the
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breath testing machinery, the forensic services commander who certified the forensic alcohol test,
and the person who prepared the simulator solution, in order for breath test certificates to be
admissible in evidence to lay a foundation for the breath test administered. Id. at 15-16. '
The Court ruled, first, that Mr. Kramer’s motion was untimely. Id. at 25. Further, the
Court stated, with regard to Melendez-Diaz:
THE COURT: . . . I do know that there is a difference, and uh, it was pointed out, this
[Melendez-Diaz] is a situation where somebody examined cocaine, uh, made a conclusion
that it was cocaine, put it into an affidavit and submitted it for trial purposes. That seems
to be different than a situation where an officer actually conducts a test, provides the
information and can be here to testify.
Now, whether or not the calibration of the instruments that this officer used is something
that applies to Crawford, I don’t know that this Court talked about whether the
instruments that were used by this scientist in determining whether this was cocaine had
to be calibrated by — and that person had to come into court and testify. I don’t think
that’s in this case. I don’t know. So I’m gonna — I’m kind of at a disadvantage here. This
may be something that needs to be taken up at a later time. So at this point uh, as far as
the actual suppression, I’ll overrule that. . . .
Id at 25-26. The Court also overruled similar defense objections when the State sought to have
the applicable exhibits admitted during the trial. Id. at 131-134. The DVD recording of the traffic
stop initiated by Trooper Lind on March 14, 2009, was also played for the jury. Id. at 98.
Following deliberations, the jury returned guilty verdicts as to the charges of driving
under the influence and transporting an open container of alcohol. Id. at 192-93. Mr. Kramer was
also tried on a third charge, possession of a concealed weapon, which resulted in a mistrial. Id. at
198.
Mr. Kramer appealed, and this matter came on regularly for hearing on March 25, 2011.
On the record at the hearing, this Court orally ruled upon Mr. Kramer’s request for discovery

sanctions. This Court’s ruling on that issue is set forth below. Additionally, at the March 25,

2011 hearing, this Court took the other two issues presented by Mr. Kramer under advisement.

4

L

r

6

MEMORANDUM DECISION and ORDER ON APPEAL



This Court has reviewed the files and krecords herein and now being fully advised in the

premises, and good cause appearing therefore, hereby sets forth its Memorandum Opinion.
II.
DISCUSSION
1. Did the Trial Court Commit Reversible Error in Admitting the Breath Test

Certificates to Lay a Foundation for the Breath Test Where the Prosecution Failed

to Timely Disclose the Certificates After the Defense Timely Filed a Discovery

Demand?

Mr. Kramer first argues that the Court committed reversible error when refusing to order a
discovery sanction against the State, in the form of excluding the breath test certificates. The
decision of whether to impose a discovery violation, and the choice of an appropriate sanction, is
left to the sound discretion of the trial court. State v. Huntsman, 146 Idaho 580, 586, 199 P.3d
155, 161 (Ct. App. 2008), citing State v. Allen, 145 Idaho 183, 185, 177 P.3d 397, 399 (Ct. App.
2008). In reviewing a discretionary decision, an appellate court considers “(1) whether the trial
. court correctly perceived the issue as one of discretion, (2) whether the trial court acted within
the boundaries of its discretion and consistently with the legal standards applicable to the specific
choices available to it, and (3) whether the trial court reached its decision by an exercise of
reason.” Roe v. Doe, 129 Idaho 663, 666, 931 P.2d 657, 660 (Ct. App. 1996), citing State v.
Hedger, 115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989). It is the duty of the trial court to
“balance the equities by comparing the culpability of the disobedient party with the resulting
prejudice to the innocent party.” Id. at 668, 931 P.2d at 662 (citation omitted). Thus, the court
should balance the equities and make the punishment fit the crime. /d. (citation omitted).

Where the question is one of late disclosure rather than failure to disclose, the inquiry on

appeal is whether the lateness of the disclosure so prejudiced the defendant’s preparation or

presentation of his defense that he was prevented from receiving his constitutionally
guaranteed fair trial.
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State v. Byington, 132 Idaho 589, 592, 977 P.2d 203, 206 (1999), quoting State v. Olsen, 103
Idaho 278, 283, 647 P.2d 734, 739 (1982). “To provide prejudice, a defendant must show there is
a reasonable probability that, but for the late disclosure of evidence, the result of the proéeedings
would have been different.” Id. (Concerning late disclosure of a witness for the State) (citation
omitted). This requires the reviewing court to:
examin[e] the record to see if there was substantial and competent evidence to support a
finding of no unfair prejudice. This is the appropriate standard of review because of the
factual nature of the trial court’s finding concerning unfair prejudice and is consistent with
the manner in which we have reviewed other factual findings that underlie a trial court’s
decision that we review under an abuse of discretion standard.
Id. (citation omitted).
The State argues that this matter is controlled by State v. Anderson, 145 Idaho 99, 175
P.3d 788 (2008). The Defendant in Anderson was found guilty of enhanced DUI, after breath
testing evidenced alcohol concentration levels of 0.22, 0.19 and 0.24. Id. at 102-03, 175 P.3d at
791-92. On appeal, the Defendant argued, among other things, that the Magistrate erred in failing
to issue discovery sanctions. /d. at 103, 175 P.3d at 792. This issue arose on appeal because the
Defendant, at the trial court level, objected to and moved to exclude an expert’s testimony, based
upon the State’s failure to disclose the curriculum vitae of its expert witness. /d. at 105, 175 P.2d
at 794, There, the Anderson Court explained:
Discovery sanctions are within the discretion of the trial court. The magistrate found that
the State was minimally culpable in this instance and that Anderson suffered little or no
prejudice as a result. Anderson was issued the discovery answer close to a year before
trial and did not object until trial. Anderson did not allege that he attempted but was
unable to contact [the expert witness] prior to trial. The magistrate offered a lesser
sanction, and Anderson refused, contending that the exclusion of the expert was the only
appropriate means. There was no error in the magistrate’s decision not to exclude [the
expert’s] testimony from trial.

Id. In contrast, Mr. Kramer argues herein that he was “hampered in his ability to challenge the

admissibility and reliability of the breath test by the untimely disclosure of the breath test
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certificates.” Brief of Appellant on Appeal frorﬁ Magistrate’s Court, at 14.

However here, as in Anderson, the State testified that it was not in custody of the
certificates in question until the week of trial. Transcript of Proceedings, at 19. The trial court
pointed out that Mr. Kramer could not genuinely claim surprise, because “the very nature of the
charge indicates a breath test.” Id. at 10. The court also concluded that the motion was untimely,
Id. at 25, and that Mr. Kramer could have, but did not, take any independent step to obtain the
~ certificates directly from the Idaho State Police. Id. at 10. Further, it was adduced at the hearing
that the request for discovery was made on March 18, 2009, a year before the motion raised by
defendant. Id. at 5. The trial court was certainly mindful of this when it inquired of defense
counsel why “there was no attempt by you to secure any of these documents in advance in
preparing for this trial, and there [were] no motions to compel filed by you . ..” Id. at 11.
Additionally, the State informed the trial court that the breath testing ticket was provided to
defense counsel approximately one year prior Defendant’s motion, and therefore defense counsel
was properly put on notice that there was a breath test conducted. Id. at 19.

The prejudicial standard, as set forth above, requires a reasonable probability that, but for
the late disclosure, the result of the proceedings would have been different. Here, however,
Trooper Lind testified that, when initially pulled over on March 14, 2009, Mr. Kramer had red,
heavy, glassy eyes, that his speech was slow and deliberate, and that the odor of alcohol
emanated from his vehicle. Mr. Kramer then failed all three field sobriety tests conducted by
Trooper Lind, and Trooper Lind found alcohol, including an open and an empty container of
alcohol, inside Mr. Kramer’s vehicle. The jurors also watched a DVD which depicted the traffic
_ stop, and thus the jurors were able to form their own conclusions as to Mr. Kramer’s level of

sobriety at the time of the stop. Therefore, it is clear that the disclosure of the breath test
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certificates, even on the eve of trial, did not resﬁlt in a reasonable probability that the result of the
trial would have otherwise been different.

In addition, defense counsel had been put on notice, for approximately a year, that a
breath test was conducted, and defense counsel was provided the initial breath testing ticket
which showed that there was a breath test result. Defense counsel could have contacted Idaho
State Police in an attempt to obtain these certificates, or could have specifically sought these
certificates through a motion to compel. However, defense counsel chose not to do so.

The record shows that the trial court saw its decision as one of discretion, as is clear by its
weighing of the particular facts, such as Defendant’s ability to bring his motion at an earlier time
and his potential to independently procure the certificates, as well as the fact that the court “did
_ not indicate that its ruling was dictated by any legal rule.” See, Weaver v. Searle Bros., 129 1daho
497, 500, 927 P.2d 887, 890 (1996). “This analysis was tantamount to the trial court saying that it
had discretion in determining reasonableness.” Id The trial court acted within its discretion when
determining that Defendant had not suffered the requisite prejudice, specifically, because any
claim of surprise by the Defendant was unreasonable. Lastly and as illustrated by the foregoing,
the trial court very clearly reached its decision by an exercise of reason. Therefore, the trial
court’s decision to deny the discovery sanction sought by Mr. Kramer is affirmed.

2. Whether the Trial Court Commit Reversible Error in Admitting the Breath Test

Certificates to Lay a Foundation for the Breath Test in Violation of the Defendant’s

Right to Confrontation under the Sixth Amendment, Crawford v. Washington and

Melendez-Diaz?

a. The Principles Established in Melendez-Diaz are not Offended by the
Admitted Certificates.

Mr. Kramer next argues that the United States Supreme Court’s ruling in Melendez-Diaz v.
Massachusetts, 557 U.S. 129 S. Ct. 2527, 174 L.Ed.3d 314 (2009) required the State to call
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the individuals who signed the breath test certiﬁcates as witnesses at the trial, because admission
of the certificates alone violated Mr. Kramer’s Sixth Amendment right to confront witnesses
against him. Constitutional issues are questions of law over which an appellate court exercises
free review. Urban Renewal Agency of City of Rexburgv. Hart, 148 Idaho 299, 300, 222 P.3d
467,468 (2009) (citation omitted). “The standard of review applicable to questions of law is one
of deference to factual findings, but we freely examine whether statutory and constitutional
requirements have been met in light of the facts as found.” State v. Hedges, 143 Idaho 884, 886,
154 P.3d 1074, 1076 (Ct. App. 2007) (citation omitted).

In Melendez-Diaz, a Massachusetts court admitted affidavits into evidence which reported the
results of forensic analysis of a substance seized by police. Id at _, 129 S.Ct. at 2530, 174
L.Ed3d at . The defendant therein was charged with distributing and trafficking in cocaine.
Id. Attrial, the State submitted three “certificates of analysis”, which showed results of forensic
testing of a substance which was seized and associated with the defendant. /d. at 2530-31. The
certificates stated the weight of the substance, and also stated that the bags “have been examined
with the following results: The substance was found to contain: Cocaine.” Id. at 2531. These
certificates were signed by analysts at the State Laboratory Institute of the Massachusetts
Department of Public Health, and the analysts’ signatures were sworn to before a notary public.
d

The defendant objected to admission of the certificates, arguing that the Supreme Court’s
Confrontation Clause decision in Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158
L.Ed.2d 177 (2004) required that the analyst testify in person. /d. The trial court overruled the
defendant’s objection and admitted the certificates as “prima facie evidence of the composition,
. quality, and the net weight of the narcotic . . . analyzed.” Id. (Citation omitted). Defendant
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appealed, contending that the admission of theA certificates violated the Cohfrontation Clause. Id.
The Appeals Court of Massachusetts affirmed, and the Massachusetts Supreme J udicial Court
denied review. 1d.

The Supreme Court granted Certiorari. After citing Crawford for its description of the class
of testimonial statements covered by the Confrontation Clause, the Court explained:

There is little doubt that the documents at issue in this case fall within the “core class of
testimonial statements” thus described. Our description of that category mentions affidavits
twice. See also White v. Illinois, 502 U.S. 346, 365, 112 S. Ct. 736, 116 L.Ed.2d 848 (1992) .
.. The documents at issue here, while denominated by Massachusetts law “certificates,” are
quite plainly affidavits: “declaration[s] of facts written down and sworn to by the declarant
before an officer authorized to administer oaths.” Black’s Law Dictionary 62 (8" ed. 2004).
They are incontrovertibly a “‘solemn declaration or affirmation made for the purpose of
establishing or proving some fact.”” Crawford, supra. . . . The fact in question is that the
substance founding the possession of Melendez-Diaz and his codefendants was, as the
prosecution claimed, cocaine-the precise testimony the analysts would be expected to provide
if called at trial. The “certificates” are functionally identical to live, in-court testimony, doing
“precisely what a witness does on direct examination.” Davis v. Washington, 547 U.S. 813,
830, 126 S. Ct. 2266, 165 L.Ed.2d 224 (2006) (emphasis deleted).

Id at 2531-32. The Court, however, then went on to note:

Contrary to the dissent’s suggestion, post, at 2544-2545, 2546 (opinion of KENNEDY,
J.), we do not hold, and it is not the case, that anyone whose testimony may be relevant in
establishing the chain of custody, authenticity of the sample, or accuracy of the testing
device, must appear in person as part of the prosecution’s case. While the dissent is
correct that “[i]t is the obligation of the prosecution to establish the chain of custody . . .
this does not mean that everyone who laid hands on the evidence must be called. As
stated in the dissent’s own quotation, ibid., from United States v. Lott, 854 F.2d 244, 250
(7" Cir. 1988), “gaps in the chain [of custody] normally go to the weight of the evidence
rather than its admissibility.” It is up to the prosecution to decide what steps in the chain
of custody are so crucial as to require evidence; but what testimony is introduced must (if
the defendant objects) be introduced live. Additionally, documents prepared in the
regular course of equipment maintenance may well qualify as nontestimonial records.

Id. at 2532, nt. 1 (emphasis added).’

! It is also important to review Justice Thomas’s concurring opinion. This is particularly
important, as Justice Thomas’s vote was necessary for the Court to reach a majority vote, here,
5-4. In his concurrence, Justice Thomas explains:

I write separately to note that I continue to adhere to my position that “the Confrontation

Clause is implicated by extrajudicial statements only insofar as they are contained in
10
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To determine the fear that the majority intended to alleviate in the dissenting justices
through its explanation in Note 1, supra, we must look to Justice Kennedy’s dissent, at 2544-45,
2546. There, Justice Kennedy gives four examples of individuals which he perceives must now
be called to testify in the face of Scalia’s majority opinion:

Consider how many people play a role in a routine test for the presence of illegal drugs.

One person prepares a sample of the drug, places it in a testing machine, and retrieves the

machine’s printout . . . A second person interprets the graph the machine prints out-

perhaps by comparing that printout with published, standardized graphs on known drugs.

[Citation omitted]. Meanwhile, a third person-perhaps an independent contractor-has

calibrated the machine and, having done so, has certified that the machine is in good

working order. Finally, a fourth person-perhaps the laboratory’s director-certifies that his
subordinates followed established procedures.
Id at 2544. The dissent thereafter opines that the scope of who, among these four examples,
must provide testimony, is unclear from the majority’s opinion. /d. (“It is not at all evident which
of these four persons is the analyst to be confronted under the rule the Court announces today.”).

Taking the majority’s statement at Note 1, in context with the dissent’s concerns set forth
above, it is clear that the Court’s majority opinion does not seek to require every individual who
prepares documents in the regular course of maintaining machinery to testify, because these
documents are not testimonial. Here, the person who extracted the sample from Mr. Kramer, and
the person who received and interpreted the breath test results, actually testified at Mr. Kramer’s

trial. That person was Trooper Lind. Trooper Lind, under the facts of our case, is equivalent to

the analyst in Melendez-Diaz who performed and reported the testing results therein. The

formalized testimonial materials, such as affidavits, depositions, prior testimony, or
confessions. . . . I join the Court’s opinion in this case because the documents at issue in
this case “are quite plainly affidavits,” ante, at 2532. As such, they “fall within the core
class of testimonial statements” governed by the Confrontation Clause.

129 8. Ct. at 2543 (Thomas, J., Concurring) (internal citations omitted). The clear import of this
concurrence is that, had these documents not been plainly affidavits, the Court’s ultimate
- decision could likely have been a 5-4 vote affirming the Appeals Court of Massachusetts.

11
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certificates of the individuals who performed niaintenance on the breath test machine herein are
not “testimonial” under the holding in Melendez-Diaz because they are far from “quite plainly
affidavits”, and therefore were not contemplated under the Supreme Court’s holding.

Further, the defendant in Melendez-Diaz argued that the analysts testing the substance for
the presence of cocaine were not subject to confrontation because they were not “accusatory”
witneéses, in that they did not accuse petitioner of wrongdoing. /d. at 2533. The Supreme Court
noted that the Sixth Amendment guarantees the right of a defendant “‘to be confronted with the
witnesses against him.”” (Emphasis added.)” /d. The Court then stated, “[t]o the extent the
analysts were witnesses (a question resolved above), they certainly provided testimony against
petitioner, proving one fact necessary for his conviction-that the substance he possessed was
cocaine.” 1d.

Here, the individuals signing the certificates are not “accusatory” witnesses, as a
_ determination that a machine was working properly is not testimony that would “prov[e] one fact
necessary for [defendant’s] conviction.” The fact that Trooper Lind performed breath tests on a
properly functioning machine does nothing to implicate Mr. Kramer in any wrongdoing. It does
nothing to prove that Mr. Kramer drove under the influence of alcohol. Therefore, the trial court
should also be affirmed, because the individuals who signed the certificates were also not
accusatory witnesses.

b. I.C. § 18-8004(4) Permits Admission of the Certificates, and Comports with
the Confrontation Clause and Melendez-Diaz.

At the hearing on appeal, Mr. Kramer focused on Trooper Lind’s inability, at the trial, to
articulate whether or not the calibration solution in the breath testing machine was the proper
solution. At trial, defense counsel asked Trooper Lind if he independently verified what the

solution lot was in the instrument on the day of Mr. Kramer’s testing, and Trooper Lind stated

(S W
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that he did not. Transcript of Proceedings, at p 126. On redirect, testimony was elicited that

- Trooper Lind is not responsible for checking which simulator solution is in the machine, as that
is not part of his job requirements. /d. at 129. On objection to the admission of Plaintiff’s
Exhibit 2, which includes the documents complained of herein, counsel argued, in relevant part:

MR. PHELPS: And then uh, judge, uh, as to the certification — the certificate of
calibration uh, which is the third page, we haven’t heard any testimony from — I think its
Deb Schofield (phonetic) uh, regarding the certification of calibration, whether or not this
uh, machine is approved for the particular location where it’s placed. Additionally, Judge,
as to the simulator solution, uh, 0007109 uh, there’s — there is something here that seems
to be a notarized statement of David Lacock, and — who’s a forensic scientist, and then
there’s a certification of simulator solution 7804 of another David Lacock. And Judge, we
haven’t heard any testimony from Mr. Lacock. Uh, this is a document prepared by the
State in anticipation of trial and to certify and attempt to provide the necessary foundation
for the breath test. . .

... But what’s maybe even more significant uh, than the denial of his right of
confrontation under Melendez Diaz in laying the foundation is we have no testimony from
anyone that the simulator solution was placed in the machine. Uh, there’s been no one
here that can tell us what simulator solution was placed in the machine, when that was
placed in the machine. Even if they could lay a foundation . . . there’s no one here that can
say that those particular simulator solutions were ever installed in the machine, and if
they were installed in the machine, that those were the solutions that were in the — the
machine on the night that my client was given the breath test. . . .

Id. at 132-33. The trial court overruled this objection. /d. at 133.
I.C. § 18-8004(4) provides:

For purposes of this chapter, an evidentiary test for alcohol concentration shall be based
upon a formula of grams of alcohol per one hundred (100) cubic centimeters of blood, per
two hundred ten (210) liters of breath or sixty-seven (67) milliliters of urine. Analysis of
blood, urine or breath for the purpose of determining the alcohol concentration shall be
performed by a laboratory operated by the Idaho state police or by a laboratory approved
by the Idaho state police under the provisions of approval or certification standards to be
set by that department, or by any other method approved by the Idalo state police.
Notwithstanding any other provision of law or rule of court, the results of any test for
alcohol concentration and records relating to calibration, approval, certification or
quality control performed by a laboratory operated or approved by the Idaho state police
or by any other method approved by the Idaho state police shall be admissible in any
proceeding in this state without the necessity of producing a witness to establish the
reliability of the testing procedure for examination.

265 s
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1d (Emphasis added).
Mr. Kramer argues that 1.C. § 18-8004(4) allows for the admissibility of blood alcohol testing
results, but as a prerequisite, there are requirements set forth in §18-8004(4) that must be met:

I.C. § 18-8004(4) purports to allow for the admission of certain documents to satisfy this
foundational burden without the need for witness testimony. However, the documents we
have before us are deficient for that purpose, for by themselves, they fail to demonstrate
compliance with the SOP [standard operating procedure] with respect to either performance
verification/calibration checks or simulator solution certification. Absent witness testimony
showing compliance with the proper procedures, they are irrelevant and thus inadmissible in
the instant case.

Appellant’s Reply Brief on Appeal, at 2.

Defendant relies upon State v. Bell, 115 Idaho 36, 764 P.2d 113 (Ct. App. 1988) to
support his argument. There, the Court analyzed the admissibility of certain documents under
§18-8004(4), such as documents pertaining to calibration and quality control. The Bell court

stated:

The acceptance by the Legislature of test procedures as designated by the Idaho Department
of Health and Welfare does not wholly eliminate the need of establishing foundational
requirements for a test result. This is required even in light of the legislative directive to
utilize an expedient means to admit such evidence. The adoption of the particular test
procedure merely recognizes the validity and reliability of that particular accepted test. It
must still be established at trial that those procedures which ensure the reliability and in turn
the accuracy of the test have been met. Absent such a showing, the expedient scheme adopted
by the Legislature fails to guarantee the admission of reliable evidence. Without expert
witness testimony to establish these necessary foundational elements, compliance with the
test procedure must be shown. We hold that to admit the test result the state must provide
adequate foundation evidence consisting either of expert testimony or a showing that the test
was administered in conformity with the applicable test procedure. Of course, a test result,
once admitted, still may be attacked by the defendant. In that event, the trier of fact will
determine the ultimate weight to be given the test result.

Id. at39-40, 764 P.2d at 117-18. Additionally, Bell explained that even though expert testimony
~ pertaining to documents such as calibration posed “an unnecessary burden on the state,”
[i]nherent in this statutory scheme, however, is an awareness by the Legislature of the need
for uniform test procedures. An “extremely reliable” test result can only be the product of a

test procedure which from previous use is known to be capable of producing an accurate
result. This benefit is best provided by strict adherence to a uniform procedure. This was

s 14
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recognized by the Legislature and is apparent first, from the statutory language which
provides for the test procedure to be determined by the Idaho Department of Health and
Welfare, and second, by the “shall” language mandating adherence to the standards set by
that Department.
Id at39,764 P.2d at 116.
While Mr. Kramer correctly cites Bell, he also misconstrues the language of the court’s
opinion. The language set forth above does not support a conclusion that individuals who
calibrate and check the machines for quality assurance must testify at trial. In fact, what is clear
from the language of Bell is that testimony should be set forth which tends to show that the test
itself was administered properly. Here, that testimony was set forth by Trooper Lind. Evidence
that Bell did not intend to place more strenuous conditions upon the State is found in the Court’s
_ determination that the witnesses which were presented in the Bell trial were sufficient to meet the
foundational requirements of I.C. § 18-8004(4):
We conclude that the district court erred in stating that compliance with the testing standards
went to the weight of, rather than to the foundation for, the evidence. The next question is
whether the proof presented at trial established the requisite compliance. This proof included
the test kit itself with the manufacturer’s certificate, the testimony of the nurse, the officer
who oversaw the blood withdrawal, and a state forensic officer who performed the test
analysis. The state contends the proof established that the kit was complete with all required
- contents including the chemical additives. We agree with this contention. Among the

foundational proof presented, the test kit, along with its certificate, constitute an adequate
showing by the state of the presence of the required chemicals.

Id. at 40, 764 P.2d at 117 (emphasis added).

In pertinent part, the record herein contains a Certificate of Calibration, a Certification
that the testing instrument was approved for the performance of Forensic Alcohol Testing as per
I.C. § 18-8004(4) and the Idaho State Police Rules and Regulations, and two Certificates of
Analysis. Defendant argues that while these documents were admitted into evidence, they are

insufficient to show compliance with I.C. § 18-8004 because witness testimony is necessary to

ensure that proper procedures were followed when making these certifications. However, neither
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§ 18-8004(4), nor Bell, require this testimony. ‘Here, the Certificate of Calibration provides that
the Intoxilyzer employed to measure Mr. Kramer’s blood alcohol level was tested, and its
calibration found to be in compliance with applicable standards. Another certificate provﬁdes that
the Intoxilyzer employed was specifically “approved for the performance of Forensic Alcohol
Testing as per Idaho Code 18-8004(4) and the Idaho State Police Rules and Regulations.” The
Certificates of Analysis provide the target values and ranges for Simulator Solution Lot Numbers
7109 and 7804, which, according to the Instrument Operations Log, were those used with the
corresponding Intoxilyzer employed here. According to the Instrument Operations Log, also
admitted at trial, the last solution change occurred on March 2, 2009, when the solution was
changed from the .20 solution, to the .08 solution. The .08 solution, Solution Lot Number 7804,
had a target value of 0.081 with a range of 0.073 to 0.089 grams of ethyl alcohol/210 liters of
vapor, according to the Certificate of Analysis. The Instrument Operations Log further provides
that Mr. Kramer’s testing, which was performed on March 14, 2009, included a calibration
check, and a reading of 0.086, which was within the range. This document is expressly

" admissible under 1.C. § 18-8004(4), as it is a quality control document.

Additionally, the testimony of the person who performed the actual breath testing was
presented through Trooper Lind. The printout from the breath testing machine, which showed the
blood alcohol results from Mr. Kramer’s breath testing, was subsequently admitted. Taking Mr.
Kramer’s argument to its natural conclusion, the Bell court should have required live testimony
from the individual who signed manufacturer’s certificate in order for the State to prove that the
tubes in the kit contained the required chemical additives. Clearly, Bell did not require this.
Therefore, this Court holds that Mr. Kramer’s argument is not supported by the language of I.C.
| § 18-8004(4), nor is it supported by Bell, and therefore Mr. Kramer has not set forth sufficient
263
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authority to support his aigument

Mr. Kramer was, of course, permitted to attack the accuracy and reliability of the State’s
evidence once the evidence was admitted by arguing, for example, that no one was able fo testify
* that the correct calibration solution was in the machine used by Trooper Lind to test Mr.
Kramer’s blood alcohol level. See State v. Ward, 135 Idaho 400, 404, 17 P.3d 901, 905 (Ct. App.
2001) (citation omitted). The initial decision of whether to admit evidence at trial, however, is
typically within the province of the trial court. /d. “Thus, a trial court’s ‘general admissibility of
the results of [a breathalyzer test] in no way limits the right of a party to introduce before the jury
evidence relevant to the weight and credibility of such evidence.”” Id., quoting State v. Van
Sickle, 120 Idaho 99, 104, n. 2, 813 P.2d 910, 915, n.2 (Ct. App. 1991). Therefore, if Mr. Kramer
cared to do so, he could have subpoenaed the individuals who signed the certificates himself, in
an attempt to discredit Mr. Kramer’s test results, even though the State was not required to
present the testimony of these individuals.

Additionally, this Court declines Mr. Kramer’s invitation to find I.C. § 18-8004(4)
unconstitutional. “The party attacking a statute on constitutional grounds must overcome a strong
presumption of validity.” State v. Laramore, 145 1daho 428, 179 P.3d 1084 (Ct. App. 2007),
citing State v. Korsen, 138 Idaho 706, 711, 69 P.3d 126, 131 (2003). On appeal, courts are
“obligated to seek an interpretation of a statute that upholds its constitutionality.” Id. The
. Constitutionality of a statute is reviewed de novo. Korsen, 138 Idaho at 711, 69 P.3d at 131.

Defendant’s argument is based upon the Confrontation Clause, and whether the evidence
deemed admissible under I.C. § 18-8004(4) is testimonial under Crawford and Melendez-Diaz.
Based upon the foregoing analysis of applicable case law and legal principles, this Court holds

that I.C. § 18-8004(4) is constitutional under the State and Federal Constitutions, as well as
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Melendez-Diaz.

3. Whether the Performance Verification/Calibration Check Printouts or “Certificates
of Analysis” Should be Excluded Under L.R.E. 401-403?

In his Reply brief, Mr. Kramer argues that the Calibration Check Printouts and “Certificates
of Analysis” are inadmissible because they are irrelevant, and that any relevance is outweighed
by the danger of unfair prejudice and/or misleading the jury. Defendant cites I.R.E. 401-403 in
support of his claims.

[.R.E. 402 provides that relevant evidence is admissible, and evidence which is not
relevant is inadmissible. I.R.E. 401 provides that “‘Relevant Evidence’ means evidence having
any tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.” Under I.R.E. 403,
relevant evidence “may be excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative evidence.”

Mr. Kramer argues that the performance verification/calibration check printouts would
. only be relevant, if they were shown to comply with Standard Operating Procedures set forth by
Idaho State Patrol. Thus, without evidence that these procedures were complied with, the printout
does not have a tendency to make any fact at issue more or less probable, and thus, the printout
would not be relevant. Even if relevant, however, Mr. Kramer argues that admission of the
printouts, absent witness testimony, is unfairly prejudicial and has the potential for misleading
the jury.

Not only does Mr. Kramer fail to set forth any authority which clearly supports his argument,
but his relevancy argument is also moot, as this Court has determined that the calibration check
" printouts and Certificates of Analysis were properly admitted and aid in meeting the foundational
270
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requirements necessary for the State to admit into evidence the results of Mr. Kramer’s breath
testing.

While the Court is mindful that these documents are prejudicial, I.R.E. 403 requires imfair
prejudice. These documents are expressly admissible under I.C. § 18-8004(4), are highly relevant
in establishing the requisite foundation of the breath test results, and are admissible “without the
necessity of producing a witness to establish the reliability of the testing procedure for
examination.” Id. Therefore, the documentary evidence admitted by the State was both relevant,
and outweighed any unfair prejudice or danger of misleading the jury.

ORDER:
The court being fully advised in the premises and good cause appearing therefore,
IT IS HERBY ORDERED, as follows:

1. That the decision of the Magistrate Court is hereby AFFIRMED.

O (2

w Simpson
District Judge # 1001

DATED: The 2 i day of March, 2011.
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Phelps & Associates, PS '
Attorneys at Law

2903 N. Stout Rd. 2011HAY -9 M o: 5q
Spokane, WA 99206-4373 OLEF

Phone:(509)892-0467; Fax:(509)921-0802 OISTRICT COURT
phelps@phelpslaw1.com M

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff-Respondent,
NO. CR-09-5447

Vs.
NOTICE OF APPEAL

MICHAEL I. KRAMER
Defendant-Appellant.

TO: THE ABOVE NAMED RESPONDENT (State of Idaho), AND THE PARTY’S
ATTORNEY (Amy Borgman, Deputy Kootenai County Prosecutor, P.O. Box 9000, Coeur d’
Alene, ID 83816), AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellant, Michael I. Kramer, appeals against the above named
respondent to the Idaho Supreme Court/Court of Appeals from the Memorandum,
Decision, and Order on Appeal entered in the above entitled action on the 30™ day of
March, 2011 by Judge Benjamin Simpson.

2. That the party has a right to appeal to the Idaho Supreme Court/Court of Appeals and the
judgments or orders described in paragraph 1 above are appealable orders under and
pursuant to Rule 12(a) LA.R.

3. A preliminary statement of the issues on appeal which the appellant then intends to assert
in the appeal; provided, and such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal: The defendant appeals the court’s ruling regarding
denial of the Right of Confrontation under Crawford v. Washington and Melendez-Diaz
in admitting breath test based upon affidavits certifying the breath test and equipment and
other evidentiary rulings asserted in appeal to District Court.

4. No order has been entered sealing all or any portion of the record.

5. (a) Is a reporter’s transcript requested? YES
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(b)  The appellant requests the preparation of the following portions of the reporter’s
transcript in hard copy: The entire reporter’s standard transcript as defined in Rule

25(a) LA.R.

The appellant requests the following documents to be included in the clerk’s record in
addition to those automatically included under Rule 28, L A.R:

(a) The entire file from the District Court appeal.
I certify:
(a) That a copy of this notice of appeal has been served on the reporter.

(b) 1. [x] That Joann Schaller has been paid the estimated fee for preparation of
the reporter’s transcript in the amount of $60.00.

(c) 1. [x] That the estimated fee for preparation of the clerk’s record has been
paid in the amount of $200.00

(d) 1. [ ] That the appellate filing fee has been paid.

2. [x] That the appellant is exempt from paying the appellate filing fee
because this is a criminal appeal.

(e)  That service has been made upon all pasfies required to be served pursuant to Rule
20. '

DATED THIS 9 day of May, 2641 ‘\

DOUGLAS D. PHELPS, ISBA#4755
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Spokane, WA 99206-4373
Phone:(509)892-0467; Fax:(509)921-0802
phelps@phelpslawl.com

MICHAEL 1. KRAMER

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENALI

Defendant-Appellant.

STATE OF IDAHO )
Plaintiff-Respondent, )

) NO. CR-09-5447
)

vs. ) AMENDED
) NOTICE OF APPEAL
)
)
)

TO: THE ABOVE NAMED RESPONDENT (State of Idaho), AND THE PARTY’S

ATTORNEY (Amy Borgman, Deputy Kootenai County Prosecutor, P.O. Box 9000, Coeur d’
Alene, ID 83816), AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

L.

The above named appellant, Michael 1. Kramer, appeals against the above named
respondent to the Idaho Supreme Court/Court of Appeals from the Memorandum,
Decision, and Order on Appeal entered in the above entitled action on the 30" day of
March, 2011 by Judge Benjamin Simpson.

That the party has a right to appeal to the Idaho Supreme Court/Court of Appeals and the
judgments or orders described in paragraph 1 above are appealable orders under and
pursuant to Rule 12(a) LA.R.

A preliminary statement of the issues on appeal which the appellant then intends to assert
in the appeal; provided, and such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal: The defendant appeals the court’s ruling regarding
denial of the Right of Confrontation under Crawford v. Washington and Melendez-Diaz
in admitting breath test based upon affidavits certifying the breath test and equipment and
other evidentiary rulings asserted in appeal to District Court.

No order has been entered sealing all or any portion of the record.

(a) [s a reporter’s transcript requested? YES
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(b) The appellant requests the preparation of the following portions of the reporter’s
transcript in hard copy: The entire reporter’s standard transcript from the hearing
conducted on March 25, 2011 commencing at 8:00a.m. ~

The appellant requests the following documents to be included in the clerk’s record in
addition to those automatically included under Rule 28, LA R:

(a) The entire file from the District Court appeal.
I certify:
(a) That a copy of this notice of appeal has been served on the reporter.

(b) 1. [x] That Joann Schaller has been paid the estimated fee for preparation of
the reporter’s transcript in the amount of $60.00.

(c) 1. [x] That the estimated fee for preparation of the clerk’s record has been
paid in the amount of $200.00

(d) 1. [ 1 That the appellate filing fee has been paid.

2. [x] That the appellant is exempt from paying the appellate filing fee
because this is a criminal appeal.

(e) That service has been made uponvall parties required to be served pursuant to Rule
20.

DATED THIS __ O\ day of May, 201 | e

DOUGLAS D. PHELPS, ISBA#4755
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T0: Clerk of the Courts DISTRICT COURT

Idaho Supreme Court Bullding
P.O, Box 83720
Boise, Tdaho B3IT20-0101

DOCKET NQ, 387TB6-2010
{Kopotenal No., CR-09-5447)

(STATE OF IDAHO,

(

[ Plaintiff/Respondent,
(

(va.

{
IMICHAEL IAN KRAMER,

{
[ Defendant fAppel lant.

NOTICE OF TRANSCRIPT LODGED

Wotice 13 hereby given that on June 24,
2011, I lodged all assigned appellate transcript(s)
requested of me in the above-referenced appeal, entitled
Transcript on Appeal, totalling 19 pages, an original and
three copies, with the District Court Clerk of the Countcy
af Kootepnsi, in the First Judicial District. An
electrenic PDF file is attached to e-mail and sent to
sctfilings@idcourts.net. A copy eof this notice with the
Table of Contents of the appesl transcript attached is
faxed to the Idaho Supreme Court at 208 334-2616,

Jiy B Schaller
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
STATE OF IDAHO ) CRF2010-21212
Plaintiff/Respondent )
)
VS. )
) SUPREME COURT
MICHAEL IAN KRAMER ) DOCKET 38786
Defendant/Appellant )
)

CLERK’S CERTIFICATE OF EXHIBITS

I, Leslie L Smith, Deputy Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, do hereby certify that the foregoing Record in
this cause was compiled and bound under my direction and is true, correct and complete Record
of the pleadings and documents requested by Appellate Rule 28.

I further certify that the following documents will be submitted as exhibits to the
Record:

In witness whereof, I have hereunto set m(\hand and affixed the seal of said Court at

/4 /,[(,45‘ ,2011

Kootenai County, Idaho this 67? q day of /7
Chfford T. Hayes

Cl7 of the Dlstngj ?

De ut Clerk
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In the Supreme Court of the State of Idaho

STATE OF IDAHO, )
)
Plaintiff-Respondent, ) ORDER GRANTING MOTION TO
) AUGMENT
V. )
) Supreme Court Docket No. 38786-2011
MICHAEL TAN KRAMER, ) Kootenai County Docket No. 2009-5447
) -
Defendant-Appellant. )

A MOTION TO AUGMENT was filed by counsel for Appellant on October 3, 2011.
Therefore, good cause appearing,

IT HEREBY IS ORDERED that Appellant’s MOTION TO AUGMENT be, and hereby is,
GRANTED and the augmentation record shall include the document listed below, ﬁie stamped copies
of which accompanied this Motion, as an EXHIBIT:

1. Transcript — Jury Trial, file-stamped September 9, 2010.

DATED this of October, 2011.

For the Supreme Court

cc: Counsel of Record

ORDER GRANTING MOTION TO AUGMENT — Docket No. 38786-2011




IN THE SUPREME COURT OF THE FIRST JUDCIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO ) CRF2010-21212
Plaintiff/Respondent )
)
VS. )
) SUPREME COURT
MICHAEL IAN KRAMER ) 38786
)

Defendant/Appellant

CLERK’S CERTIFICATE OF SERVICE
I, Leslie L Smith, Deputy Clerk of the District Court of the First Judicial District of the State of
Idaho, in and for the County of Kootenai, do hereby certify that I have personally served or mailed by

United States Mail, one copy of Clerk’s Record to each of the attorneys of record in this cause follows:

Attorney for Respondent Attorney for Appellant
Lawrence G. Wasden Molly J Huskey
Attorney General State Appellate Public Defender
700 W. Jefferson, Suite 210 3647 Lake Harbor Lane
Boise, ID 83720-0010 Boise, ID 83703
IN WITNESS OF, 1 hgve here to set my hand and affixed the seal of said Court at
Kootenai, Idaho this < day of £1°/ L[

20"
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