Chicago-Kent Law Review

Volume 65
Issue 3 Symposium on the Seventh Circuit as a Article 6
Commercial Court

October 1989

The Seventh Circuit on Environmental Regulation of Business

Barry Kellman

Follow this and additional works at: https://scholarship.kentlaw.iit.edu/cklawreview

b Part of the Law Commons

Recommended Citation

Barry Kellman, The Seventh Circuit on Environmental Regulation of Business, 65 Chi.-Kent L. Rev. 757
(1989).

Available at: https://scholarship.kentlaw.iit.edu/cklawreview/vol65/iss3/6

This Article is brought to you for free and open access by Scholarly Commons @ IIT Chicago-Kent College of Law.
It has been accepted for inclusion in Chicago-Kent Law Review by an authorized editor of Scholarly Commons @ IIT
Chicago-Kent College of Law. For more information, please contact jwenger@kentlaw.iit.edu,
ebarney@kentlaw.iit.edu.


https://scholarship.kentlaw.iit.edu/cklawreview
https://scholarship.kentlaw.iit.edu/cklawreview/vol65
https://scholarship.kentlaw.iit.edu/cklawreview/vol65/iss3
https://scholarship.kentlaw.iit.edu/cklawreview/vol65/iss3
https://scholarship.kentlaw.iit.edu/cklawreview/vol65/iss3/6
https://scholarship.kentlaw.iit.edu/cklawreview?utm_source=scholarship.kentlaw.iit.edu%2Fcklawreview%2Fvol65%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=scholarship.kentlaw.iit.edu%2Fcklawreview%2Fvol65%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.kentlaw.iit.edu/cklawreview/vol65/iss3/6?utm_source=scholarship.kentlaw.iit.edu%2Fcklawreview%2Fvol65%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jwenger@kentlaw.iit.edu,%20ebarney@kentlaw.iit.edu
mailto:jwenger@kentlaw.iit.edu,%20ebarney@kentlaw.iit.edu

THE SEVENTH CIRCUIT ON ENVIRONMENTAL
REGULATION OF BUSINESS

BARRY KELLMAN*

I. INTRODUCTION

Recent Seventh Circuit environmental law decisions display the ten-
sions of intellectually powerful jurists confronting murky questions of
statutory interpretation involving challenges to the actions of recalcitrant
federal agencies. This court’s resolution of these controversies leaves no
doubt that the judges understand that large and conflicting interests are
at stake in environmental decisions; far more ambiguity attends the
court’s willingness to exercise its authority to enforce environmental law.

This essay focuses on seven decisions issued by this circuit in the
years 1985-1989. The objectives are first to expound on the doctrine de-
veloped in these decisions—each is an important contribution to the
body of environmental law—and second to speculate on what these deci-
sions reveal about the condition of environmental jurisprudence at the
beginning of the 1990s.

These decisions reveal a court deeply troubled by its perception of
the executive branch’s unwillingness (or incompetence) to perform its
statutorily delegated functions to protect the environment. It cannot be
ignored that these cases arose during the Reagan years when the govern-
ment’s role in protecting the environment was unquestionably at its
twenty-year nadir. Perhaps having perceived this irresponsibility, there
is almost no mention of the doctrine of deference to agency discretion—a
notable omission in light of the doctrine’s repeated use in other circuits.!

*  Professor, DePaul University College of Law; J.D. Yale Law School, 1976; B.A. University
of Chicago, 1973.

1. The leading statement of judicial deference to the EPA comes from Chevron, U.S.A. v.
NRDC, 467 U.S. 837, 844 (1984): “[W]e have long recognized that considerable weight should be
accorded to an executive department’s construction of a statutory scheme it is entrusted to adminis-
ter.” Among the circuits, the Court of Appeals for the District of Columbia Circuit has been the
leading proponent of judicial deference. See Sierra Club v. United States Army Corps of Eng’rs, 772
F.2d 1043, 1051 (2d Cir. 1985) (“The power of a court in effectuating the purpose of judicial review
generally is narrowly drawn. Courts must defer to the action taken by the agency, which is pre-
sumed to be valid.””). See also New York v. United States EPA, 852 F.2d 574, 579-81 (D.C. Cir.
1988), cert. denied, 489 U.S. 1065 (1989). The First Circuit held in BASF Wyandotte Corp. v.
Costle, 598 F.2d 637, 652 (1st Cir. 1979): “[O]ur review of agency rule-making is very limited . . . .
We will not remand so long as the Agency has explained the facts and policies on which it relied; the
facts have some basis in the record; and a reasonable person could make the judgment the Agency
made.” The Second Circuit held in Vermont v. Thomas, 850 F.2d 99, 102 (2d Cir. 1988): “[I]n view
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Yet, this court is also troubled by the implications of substituting its
judgment for that of a government agency, even one that has failed to
meet its obligations. The reasons for this hesitance seem to derive from
broad institutional considerations regarding the limited or restrained role
of the federal judiciary.2 It is the Seventh Circuit’s wrestling with the
limits of its own authority in the environmental law context that frames
the theme of this essay.

II. THESIS AND ANTITHESIS IN ENVIRONMENTAL
DECISION MAKING

A. The Ambiguities of Framing Environmental Law Cases

The problem, and the opportunities, underlying analysis of environ-
mental law decisions is that an appellate court often must address the
abstract question of what is its role in our constitutional system of gov-
ernment—a task which may bear only a vague connection to rational
enforcement of legislated environmental policy. That the legal question
in an environmental case may be steps removed from the actual contro-
versy generates fascinating opinions with insights for students of the role
of the courts as well as of environmental law.

Typically, an environmental suit entails a challenge against a gov-

of the EPA’s responsibility to administer the Clean Air Act, we must give great deference to the
Administrator’s interpretation of the statute.” The Third Circuit held in Modine Mfg. v. Kay, 791
F.2d 267, 273 (3d Cir. 1986) (citations omitted): “We are charged with deference to EPA in the
construction of the ‘complex’ Clean Water Act.” The Fourth Circuit held in Reynolds Metals Co. v.
United States EPA, 760 F.2d 549, 559 (4th Cir. 1985) (citation omitted): “[A]n agency’s data selec-
tion and choice of statistical methods are entitled to great deference, and its conclusions with respect
to data and analysis need only fall within a ‘zone of reasonableness.” ” The Fifth Circuit held in
American Cyanamid Co. v. United States EPA, 810 F.2d 493, 496 (5th Cir. 1987) (citation omitted):
“In our judicial review we give great deference to the EPA’s interpretation of the statutory scheme
that Congress entrusted it to administer.” See also Chemical Mfrs. Ass’n v. United States EPA, 870
F.2d 177 (5th Cir. 1989). The Sixth Circuit held in Navistar Int’l Transp. Co. v. United States EPA,
858 F.2d 282, 286 (6th Cir. 1988), cert. denied, 490 U.S. 1039 (1989) (citation omitted): “Our stan-
dard of review in cases involving conflicting interpretations of an administrative regulation is to give
considerable deference to the administrative agency’s interpretation.” The Eighth Circuit held in
Missouri Coalition for the Env’t v. United States Army Corps of Eng’rs, 866 F.2d 1025, 1032 (8th
Cir.), cert. denied, 110 S. Ct. 76 (1989) (citation omitted): *““[T]he court’s only role is to insure that
the agency has considered the environmental consequences before taking action.” The Ninth Circuit
held in Friends of the Earth v. Hintz, 800 F.2d 822, 831 (9th Cir. 1986) (citations omitted): *“This
standard of review is highly deferential . . . . The court may not set aside agency action as arbitrary
or capricious unless there is no rational basis for the action.” The Eleventh Circuit held in
Manasota-88, Inc. v. Thomas, 799 F.2d 687, 691 (11th Cir. 1986): *“This deferential standard
presumes the validity of the agency action and prohibits a reviewing court from substituting its
judgment for that of the agency.”

2. An enormous body of commentary has discussed the appropriate level and standards of
judicial review of agency determinations. Some of the works most relied upon in this essay include
Breyer, Judicial Review of Questions of Law and Policy, 38 ADMIN. L. REV. 363 (1986); Garland,
Deregulation and Judicial Review, 98 HARv. L. REv. 507 (1985); and Pierce, The Role of Constitu-
tional and Political Theory in Administrative Law, 64 TEX. L. REv. 469 (1985).
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ernment agency for failing to perform or improperly performing an obli-
gation compelled by Congress: either that agency has pursued an anti-
environmental policy allegedly in contradiction of congressional intent,
or it has denied procedural opportunities for private interests to partici-
pate appropriately in decisionmaking. The presence of a regulatory
agency between Congress as lawmaker and the affected private commer-
cial actors is critical to understanding the role of the courts in making
environmental law decisions. The Seventh Circuit, when hearing an en-
vironmental controversy, must weigh the opposing arguments of the
challenging litigant and the regulatory agency as to the proper interpre-
tation of congressional policy. While the court is under an affirmative
duty to enforce the law that Congress has enacted, it is restrained by the
admonition that the judiciary should defer to the execution of the law by
the properly delegated agency. Yet, judicial deference to congressional
policy is not the same as deference to the administrative agency whose
function it is to enforce that policy. Ironically in some cases, to be defer-
ential to congressional policy may entail strict scrutiny of an agency’s
actions.?

Throughout these cases is a repeated inquiry as to whether the issue
presented is within the court’s jurisdiction, is within the discretion of the
agency, or is-a matter for Congress to resolve. To make these decisions,
the judges must exercise their skills of statutory interpretation as to
highly complicated and often ambiguous environmental statutes. Argua-
bly, the entire exercise diverts attention away from the underlying con-
troversy so that the real implications of the court’s decision are shrouded
in an abstract assessment of the role of the federal judiciary.

The preceding overview suggests that how an appellate court en-
forces congressional policy while deferring to agency expertise should not
be reduced to simplistic assertions premised upon policy preferences.
Traditional polar positions of pro-environment or pro-development do
not satisfactorily explain a court’s environmental decisions. Indeed,
none of the cases discussed herein can be honestly viewed as merely the
expression of the court’s attitude toward the condition of the environ-
ment. Understanding the Seventh Circuit’s perspective requires a more
subtle inquiry as to the following questions: (1) does the court substan-
tively expand the use of the government’s planning function by interpret-
ing statutes so as to fulfill their environmental protection purposes, with
the concomitant result of delaying industrial development? (2) how does
the court respond to allegations of agency nonfeasance—does it fill the

3. Garland, supra note 2, at 562-63.
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apparent void through the exercise of its own authority? (3) does the
court manipulate jurisdictional issues to raise or lower the procedural
opportunities to hear challenges to environmental decisions (or the lack
thereof )? and (4) does the court expand legal remedies and liabilities to
advance environmental accountability?

B.  Perspectives on Environmental Jurisprudence

Further complicating the analysis is the fact that the government’s
role as environmental regulator changes depending on the type of statute
authorizing its conduct (or lack of conduct). It is useful in this context to
recognize that this role is at least three-dimensional. In its first dimen-
sion of environmental regulation, federal agencies must comply with an
array of planning,* management,> and preservation® statutes, including
the National Environmental Policy Act of 1970 (NEPA)’ which is the
subject of two recent Seventh Circuit decisions discussed herein.® These
statutes authorize the government to establish decisionmaking systems
regarding the use of public resources that specify in advance how re-
sources are to be used (substantive regulation) and how executive deci-
sions regarding such use are to be made (procedural regulation). The
exercise of this authority is obviously prior to any environmental impact;
indeed, the purpose of this authority is to minimize, in advance, adverse
environmental impacts.®

The second dimension of environmental regulation comprises stat-
utes, notably the Clean Air'® and Clean Water Acts,!! that limit emis-
sions of pollution. These statutes establish complex regulatory systems
administered by the Environmental Protection Agency (EPA), the object

4. E.g., The Coastal Zone Management Act of 1972 (CZMA), 16 U.S.C. §§ 1451-64 (1988);
The Forest and Rangeland Renewable Resources Planning Act, 16 U.S.C. §§ 1600-87 (1988).

5. E.g., The Federal Land Policy Management Act of 1976 (FLPMA), 43 U.S.C. §§ 1701-84
(1982).

6. E.g., The Endangered Species Act of 1973 (ESA), 16 U.S.C. §§ 1531-44 (1988).

7. 42 US.C. §§ 4321-70a (1982).

8. Both River Road Alliance v. United States Corps of Eng’rs, 764 F.2d 445 (7th Cir. 1985),
cert. denied, 475 U.S. 1055 (1986) and Van Abbema v. Fornell, 807 F.2d 663 (7th Cir. 1986) concern
Environmental Impact Statements under NEPA.

9. Agencies must consider that actions may not only accomplish a short-term end but

also may profoundly affect the future in foreseeable and unforeseeable ways. This consid-
eration must take place prior to an irretrievable commitment of resources. These provi-
sions force administrative agencies to recognize that a decision does not simply impact
upon one static moment in time but has consequences long after it is too late to stop it, and
that the decisions our society makes now will shape the society our children will inherit,
and may partially determine what our children will be like.
Kellman, Anxiety Over the TMI Accident: An Essay on NEPA’s Limits of Inquiry, 51 GEO. WASH L.
REvV. 219, 236 (1983).
10. 42 US.C. §§ 7401-7642 (1988).
11. 33 US.C. §§ 1251-1386 (1988).
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of which is to require that facilities emit no more than the technologi-
cally feasible minimum levels of harmful substances.!? This is a form of
traditional health and safety regulation whereby Congress delegates to an
executive agency the task of supervising industry’s selection of technol-
ogy and, in some cases, of forcing the advance of technological develop-
ment.!3> The regulatory authority here is contemporaneous with the
environmental impact. Four of the recent Seventh Circuit decisions dis-
cussed herein involve challenges to EPA’s regulation of pollution
emissions. !4

The third dimension of environmental regulation includes statutes
such as CERCLA!S and the Surface Mining Control and Reclamation
Act!6 as well as sections of other statutes (e.g., the oil spill sections of the
Clean Water Act!” and the imminent hazard section of the Resource
Conservation and Recovery Act!®) designed to respond to specific types
of environmental injury. These statutes reflect the government’s author-
ity to enforce accountability by establishing procedures to determine the
government’s response to and legal liability for specified environmental
abuses. These statutes are fundamentally remedial in nature, providing
that the government act after the injury has been suffered. One of the
recent Seventh Circuit decisions discussed herein is within this
category.!?

A court may be regarded as “activist” or “restrained”” on the basis
of how it approaches these cases in each of these three categories. An
activist court, inspired by the broad purposes of most environmental leg-
islation2° and concerned that regulatory agencies may be *“captured” by
the objects of their regulation, may exercise the full measure of their

12. Each statute’s provisions for pollution control of new facilities provides for the most strin-
gent emission limitation. Compare the requirement of best practicable control technology (BPT)
currently available in the Clean Water Act, 33 U.S.C. § 1314(b)(1)(A) (1988), with the requirement
of new source performance standards in the Clean Air Act, 42 U.S.C. § 7411 (1988).

13. See generally Ackerman & Stewart, Reforming Environmental Law, 37 STAN. L. REv. 1333
(1985).

14. These four cases are: Illinois State Chamber of Commerce v. United States EPA, 775 F.2d
1141 (7th Cir. 1985), Bethlehem Steel Corp. v. United States EPA, 782 F.2d 645 (7th Cir. 1986),
American Paper Inst. v. United States EPA, 890 F.2d 869 (7th Cir. 1989), and Chicago Ass'n of
Commerce & Indus. v. United States EPA, 873 F.2d 1025 (7th Cir. 1988).

15. Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42
U.S.C. §§ 9601-75 (1988).

16. 30 U.S.C. §§ 1201-11, 1221-1328 (1988).

17. 33 U.S.C. § 1321 (1988).

18. 42 U.S.C. § 6973 (1988).

19. Edward Hines Lumber Co. v. Vulcan Materials Co., 861 F.2d 155 (7th Cir. 1988) concerns
potential liability under CERCLA.

20. “[FJederal courts reviewing administrative action have accorded special protection to envi-
ronmental interests through the use of nonconstitutional controls, such as statutory construction and
the imposition of procedural safeguards.” Stewart, The Development of Administrative and Quasi-
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power and discretion to effectuate a pro-environment policy.?! An envi-
ronmental activist court views the planning function as designed to pro-
mote the optimally beneficial action to fulfill the broad environmental
mandate contained in the purpose sections of NEPA and like legislation.
It will broaden both the application of planning statutes as well as the
requisite level of agency evaluation of alternatives. As to pollution con-
trol legislation, an activist court fills gaps in the enforcement of statutory
regimes with its own equitable powers or federal common law. Accord-
ingly, such a court expands private citizens’ access to challenge agency
action. As to accident response legislation, an activist court imposes lia-
bilities in a way that tends to ensure that someone will pay for the envi-
ronmental liability even if that someone is not the cause of the injury
according to tort law. This approach is generally associated with the
Court of Appeals of the District of Columbia during the 1970s,22 but has
lost favor in the past decade.2?

A second and quite opposite approach, grounded on concerns that
the judiciary is counter-majoritarian, is embodied in the concept of judi-
cial restraint that has guided much of the Supreme Court’s environmen-
tal decisionmaking in the past decade.2* As Justice Rehnquist wrote:
“The fundamental policy questions appropriately resolved in Congress
and in the state legislatures are not subject to re-examination in the fed-
eral courts under the guise of judicial review of agency action.”?5 A re-
strained court will refuse to demand more than the minimum
administrative procedures specified by the Administrative Procedure
Act, regardless of whether those procedures satisfy the purposes of the
regulatory legislation. A restrained court, facing agency nonperform-
ance, will demand that statutory trigger mechanisms be fully satisfied
before it requires that the agency take action to control pollution; if
agency nonperformance prevents regulatory progress, then so be it. Ac-
cordingly, a court motivated by concepts of judicial restraint will not
lower barriers to environmental litigation—in extreme form, jurisdic-

Constitutional Law in Judicial Review of Environmental Decisionmaking: Lessons from the Clean Air
Act, 62 Iowa L. REv. 713, 717 (1977).

21. Id. at 728-29.

22. “The ‘paramount importance’ attributed to environmental values serves to grab the court
initially and causes the court to be especially attentive in its review process—to see whether the
Government has acted to give due protection to the environment.” Leventhal, Environmental Deci-
sionmaking and the Role of the Courts, 122 U. Pa. L. REv. 509, 514 (1974). See also Ethyl Corp. v.
United States EPA, 541 F.2d 1 (D.C. Cir.), cert. denied, 426 U.S. 941 (1976); International Har-
vester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973).

23. Levy & Glicksman, Judicial Activism and Restraint in the Supreme Court’s Environmental
Law Decisions, 42 VAND. L. REV. 343, 346 (1989).

24. Id. at 353.

25. Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 558 (1978).
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tional doctrines will be manipulated to preclude judicial review. Finally,
a judicially restrained court will impose liabilities for environmental inju-
ries according to its semantic interpretation of congressional policy
rather than on an independent assessment of the purpose of those
remedies.

In an article addressing the Seventh Circuit’s environmental deci-
sions in the early 1980s,26 Professor Glicksman identified the early roots
of judicial activism in environmental litigation through the early 1970s
and traced activism’s subsequent decline through a line of Seventh Cir-
cuit decisions involving the pollution of Waukegan Harbor. Professor
Glicksman described the contraction of judicial review and the concomi-
tant elimination of environmental rights and remedies. The doctrine of
institutional restraint, concluded Professor Glicksman, was in the pro-
cess of replacing early concepts of judicial activism:

The Waukegan Harbor litigation indicates that the Seventh Cir-

cuit is more reluctant than previously to use each of the techniques of

institutional activism to promote the objectives of federal environmen-

tal statutes . . . . The Seventh Circuit’s reduced reliance on the tech-

niques of institutional activism appears to stem from its emphasis on

the need for judicial economy and its fear of usurping the authority of

the legislative and executive branches.?’

A few years later, it is clear that the Seventh Circuit has abandoned
judicial activism as a legitimate basis upon which to decide environmen-
tal law cases. The doctrine of judicial restraint has a powerful advocate
in Judge Posner, the author of two of the seven decisions discussed
herein,?? each of which gave rise to a spirited dissent. In advocating judi-
cial restraint, Judge Posner not surprisingly relies on the language of eco-
nomic analysis, but rarely does this rhetoric enlighten decisionmaking.
On the contrary, Judge Posner’s reasoning often clouds the issues
presented by the case; invariably, that reasoning results in the adoption
of the pro-development position.

It is not altogether clear, however, that the approach of judicial re-
straint has won an unqualified victory. The recent decisions of the Sev-
enth Circuit suggest that out of the conflict between judicial activism and
restraint, some of the judges in some cases have adopted a perspective
that may be identified as strict scrutiny. This approach recognizes that

26. Glicksman, A Retreat from Judicial Activism: The Seventh Circuit and The Environment,
63 CHI.-KENT L. REV. 209 (1987).

27. Id. at 233.

28. Judge Posner wrote the opinions in River Road Alliance v. United States Corps of Eng’rs,
764 F.2d 445 (7th Cir. 1985), cert. denied, 475 U.S. 1055 (1986) and in Bethlehem Steel Corp. v.
United States EPA, 782 F.2d 645 (7th Cir. 1986).
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while judges should not impose their own environmental agenda, neither
should the court endorse shabby reasoning by administrative agencies,
much less outright abdication of delegated responsibility. In contrast to
the position taken by Judge Posner, other seventh circuit judges assert
the judiciary’s role in strictly scrutinizing agency decisions, not on the
basis of environmental policy preferences, but on the basis of whether the
agency demonstrates reasoned decisionmaking. Most notably, the three
opinions written by Judge Cudahy?® evince considerable annoyance with
agency decisions and a willingness to engage in rigorous scrutiny of their
bases. The tone of Judge Cudahy’s opinions is professorial as he exam-
ines the logical inadequacies of banal assertions offered by agencies seek-
ing judicial deference. His approach is activist only in the institutional
sense: he does not advocate that the court follow a policy agenda, but
that it should actively intrude on agency discretion where the exercise of
that discretion is not analytically well founded.3® Regardless of whether
one agrees with his decisions or not, they exemplify how an able jurist
raises the level of inquiry in the pursuit of more reasoned law enforce-
ment—a notable accomplishment in this era of judicial acquiescence.

The seven decisions under examination herein are organized accord-
ing to the three dimensions of environmental regulation. The first cate-
gory, consisting of two decisions, concerns the adequacy of
environmental planning for new facilities pursuant to NEPA. The sec-
ond category, consisting of four decisions, concerns the legitimacy of
EPA decisions pursuant to its authority to enforce pollution control stat-
utes. The third category, consisting of one decision, concerns the imposi-
tion of liability on private parties for damage to the environment.

III. CONSIDERATION OF ENVIRONMENTAL IMPACTS UNDER NEPA

NEPA’s brief statement of general principles requires federal agen-
cies to consider values of environmental preservation in their spheres of
decisionmaking3! and prescribes judicially enforceable procedures to en-
sure that those values are fully promoted.?? Section 10133 declares a

29. The three opinions written by Judge Cudahy are Van Abbema v. Fornell, 807 F.2d 663 (7th
Cir. 1986), Illinois State Chamber of Commerce v. United States EPA, 775 F.2d 1141 (7th Cir.
1985), and Chicago Ass’n of Commerce & Indus. v. United States EPA, 873 F.2d 1025 (7th Cir.
1988).

30. For an important recent discussion of the distinction between policy activism and institu-
tional activism in the sphere of environmental law decisions, see Levy & Glicksman, supra note 23.

31. “NEPA remains the foundation for all that followed because it made protection of the
environment ‘to the fullest extent possible’ a duty of every federal bureaucrat, agency and depart-
ment.”” Kean, The Environmental Movement in 1985: Between NEPA and 2000, 10 CoLuM. J.
ENvVTL. L. 199, 199-200 (1985).

32. In 1978, the Council on Environmental Quality (CEQ) promulgated regulations for the
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broad national commitment to protecting and promoting environmental
quality. Yet, NEPA does not specify particular results;34 it requires only
that environmental costs and benefits receive due consideration in devel-
opmental decisions.33

Section 102(2)(c)3¢ requires that all agencies prepare3” a detailed
statement (Environmental Impact Statement or EIS) that fully discusses
the impact of a proposed development on the environment, the environ-
mental costs that might be avoided, and alternative measures that might
alter the project’s cost/benefit equation.3® The EIS requirement serves
two purposes: it forces agencies to evaluate rigorously the environmental
consequences of the contemplated action,3® and it documents how the
decision was reached, thereby affording public access to the considered
information and facilitating judicial review.4°

This is potentially far-reaching since an agency in preparing an EIS
must examine all reasonably available means of accomplishing a specific
goal. Thus, the agency’s decision must result from a broad examination
of opportunities and methods and specify that the optimally beneficial
action has been selected while alternatives are still available.4! Although
a proposed action may proceed even with adverse environmental effects if
other values outweigh the environmental costs, the EIS serves the func-

preparation of Environmental Assessments (EAs) and EIS’s. These guidelines set out specific ele-
ments that an agency must produce in a Record of Decision (ROD). First, the agency must set out
its final decision; second, it must discuss every alternative action considered with recognition of those
that it preferred for environmental reasons; and third, the agency must identify every feasible pre-
caution available to protect the environment and why it was or was not adopted. See generally
Andreen, In Pursuit of NEPA'’s Promise: The Role of Executive Oversight in the Implementation of
Environmental Policy, 64 IND. L.J. 205, 233-242 (1989).

33. 42 US.C. § 4331 (1982).

34. Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223 (1980) (per curiam);
Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978).

35. Judicial scrutiny, however, does not extend to the substantive merits of an agency’s

decision. Assuming therefore, that an agency has examined the environmental conse-

quences of its proposed action fully, the courts will not second-guess an agency’s eventual
decision even if the decision is to proceed with an environmentally unsatisfactory project.
Andreen, supra note 32, at 209.

36. 42 US.C. § 4332(2)(c) (1982).

37. Actually, NEPA does not require that the agencies actually prepare the EIS themselves,
only that they evaluate the EIS after delegating preparation to private contractors. An unresolved
question is what standard of evaluation must be met by the agency in adopting the EIS as its own.
See Frank, Delegation of Environmental Impact Statement Preparation: A Critiqgue of NEPA’s En-
forcement, 13 B.C. ENVTL. AFF. L. REV. 79, 84-85 (1985).

38. “NEPA exhorted agencies to broaden their horizons, and not to measure everything with
benefit-cost ratios.” Parenteau, NEPA at Twenty, 6 ENvTL. F., Sept.-Oct. 1989, at 14, 15.

39. That Congress explicitly intended that NEPA be as rigorous as possible is established by
the legislative history of the action-forcing measures introduced by the Senate and eventually in-
cluded in the statute. See Andreen, supra note 32, at 221-23,

40. Robertson v. Methow Valley Citizens Counsel, 109 S. Ct. 1835, 1845 (1989).

41. See generally Pollack, Reimagining NEPA: Choices for Environmentalists, 9 HARV. ENVTL.
L. REv. 359, 373-74 (1985).
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tion of offering other governmental bodies adequate notice of the ex-
pected consequences and the opportunity to plan and implement
corrective measures.*?

Litigation over NEPA may be divided into two large categories of
issues. First, to what activities does NEPA’s EIS-preparation require-
ment apply? This threshold requirement is important since if permitting
a particular development does not compel an agency to prepare an EIS,
the developer saves considerable time and expense, the environmental
impacts remain unanalyzed, and no court need consider the sufficiency of
the agency’s compliance with section 102(2)(c).4* Second, if an EIS must
be prepared, what is its scope? Most important, what is the scope of
reasonable alternatives to the proposal that must be discussed?+

As to each of these questions, the underlying issue for the judiciary
concerns the standard of judicial review. That is, in the event that an
agency decides either that no environmental impact statement is neces-
sary, or that a required EIS is not inadequate for failing to discuss a
conceivable alternative, what should be the basis for a court to reverse
such a decision? Through a series of decisions beginning in the late
1970s and up through two recent decisions, the Supreme Court has con-
sistently narrowed the scope of judicial review.4>

The question of what is the appropriate standard of review for
NEPA impact statements—the arbitrary and capricious test of the Ad-
ministrative Procedure Act* or a “reasonableness” standard—has been
debated for over a decade in the circuit courts.#” Recently, the Supreme
Court employed the “arbitrary and capricious” standard of the Adminis-
trative Procedure Act to uphold a determination that a supplemental EIS
was not required in view of new information.#® Justice Stevens, writing
for the unanimous court, recognized the difference among some circuits,
but dismissed the debate because the distinctions between the standards
of review are difficult to discern.#® Thus, in any given case, whether the
agency’s action is ‘“‘arbitrary and capricious” may depend on how rigor-

42. Robertson, 109 S. Ct. at 1846. See generally Kellman, supra note 9.
43. See generally Fogelman, Threshold Determinations Under the National Environmental Pol-
icy Act, 15 B.C. ENVTL. AFF. L. REv. 59 (1987).
44. See Kellman, supra note 9.
45. In effect, the Supreme Court has said that NEPA is a balance sheet with no bottom
line. The courts may police the process to keep the agencies honest in their consideration
and disclosure of the effects of the proposed projects—warts and all—but the agencies, not
the courts, must make the ultimate policy calls.
Parenteau, supra note 38, at 16-17.
46. 5 U.S.C. § T06(2)(A) (1988).
47. C.A.R.E. NOW, Inc. v. FAA, 844 F.2d 1569, 1572-73 n.3 (11th Cir. 1988).
48. Marsh v. Oregon Natural Resources Council, 109 S. Ct. 1851 (1989).
49. Id. at 1861 n.23.
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ously the reviewing court tests the “reasonableness” of that action. The
important question, therefore, is not what to call the standard of review
but how to apply it.

While there may now be more accord as to the standard of review,
the content of that standard is still undefined. That is, what constitutes
arbitrary and capricious conduct in the context of NEPA’s impact state-
ment requirement? In two recent NEPA decisions, the Seventh Circuit
has shown that the same standard of review, applied differently to similar
situations, can lead to significantly different results. Both cases involved
challenges to the adequacy of the Army Corps of Engineers assessment
of the environmental impacts of proposed new facilities under NEPA. In
each case, the Corps had issued a permit to build a facility on the Missis-
sippi River, but that permit issuance was challenged as failing to comply
with NEPA’s mandate that the Corps systematically study the environ-
" mental effects of a proposed action and develop alternatives. The two
decisions graphically demonstrate the schism on the Seventh Circuit as
to the judiciary’s role in protecting the environment. Neither of these
decisions is “landmark” in the voluminous collection of NEPA litigation,
but their contrast in light of their factual similarity illustrates a funda-
mental difference of approach between those who would use NEPA
broadly so that it might serve its intended purpose of environmental pro-
tection and those who would constrict NEPA so that it does not interfere
with economic development.3® More specifically, the cases illustrate the
contrasting approaches of Judges Cudahy and Posner.

A. River Road Alliance v. United States Army Corps of Engineers>!

The Army Corps of Engineers had granted a permit to National
Marine Service, Inc. for a temporary barge fleeting facility on the Missis-
sippi River—a facility where up to 30 barges are either anchored or
moored to buoys. The planned facility would include a fleet limited to
the length of six barges and would cover a seven-mile scenic stretch
known as Alton Lake whose shores are undeveloped except for National
Marine’s shipyard a half mile north of the proposed site. The need for
the proposed fleeting facility was due to congestion at one of the locks of

50. Whether there is any merit to the charge that NEPA threatens economic development is
considerably in doubt.
[T]t can hardly be said that NEPA has hurt the economy. The country has been through a
deep recession and a full recovery since NEPA was passed and is currently running strong,
with the usual caveats. Forces other than environmental policy would seem to be more
important to the national and world economies.
Parenteau, supra note 38, at 15.
51. 764 F.2d 445 (7th Cir. 1985), cert. denied, 475 U.S. 1055 (1986).
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the Mississippi River; when that lock is replaced, the facility will be
discontinued.

A scenic highway runs along the Illinois Shore beneath dramatic
bluffs thus affording motorists a view of Alton Lake which, according to
the Corps, “provide[s] some of the most impressive and unique vistas of
any area along the Mississippi River.”52 Yet, the Corps’ environmental
assessment (EA) found the aesthetic impairment would be minimal since
“ ‘[i}f a motorist were proceeding along Great River road at a rate of 40
miles per hour, a fleet six barges long would obstruct his view of the river
for less than 25 seconds.’ ”’3* Furthermore, possible impacts on down-
stream mussel beds and on wintering catfish were determined not to be
serious. Finding no significant effect on the environment, the Corps is-
sued a permit and operations began in 1982. The facility was shut down
in 1984, however, when the district court enjoined it due to the inade-
quacy of its compliance with NEPA. While the district court did not
order preparation of an environmental impact statement, that was the
clear impact of its decision.

On appeal, Judge Posner, writing for the panel majority, began by
noting that an environmental impact statement can be a lengthy and
time-consuming document. “Applying for a routine permit would often
be economically infeasible if an environmental impact statement were al-
ways required.”>* Consequently, the issue is “whether the time and ex-
pense of preparing an environmental impact statement are
commensurate with the likely benefits from a more searching evaluation
than an environmental assessment provides.””>> For a reviewing court, it
was not rele