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LABOR LAW: RECENT DEVELOPMENTS
IN THE SEVENTH CIRCUIT

Lisa A. JENSEN*
JEFFREY R. PATT**

During the 1984-85 term the United States Court of Appeals for the
Seventh Circuit decided a substantial number of labor law cases. The
court addressed significant issues concerning fair share fee clauses, super-
seniority, and the preemptive power of the NLRA. The court also ad-
dressed several significant employment discrimination issues involving
actions brought under Title VII, section 1983, section 1981, and section
504 of the Rehabilitation Act. This article will briefly address some of
the significant cases decided during the 1984-85 term and examine the
impact of these cases on the labor law field.

HubpsonN: THE RiGHT OF NONUNION MEMBERS OF A BARGAINING
UNIT PURSUANT TO A FAIR SHARE FEE CLAUSE

“Fair share fee” clauses have long been an accepted means of dis-
tributing the costs of collective bargaining among those who benefit from
collective bargaining.! A fair share fee clause generally requires nonun-
ion members of the collective bargaining unit to contribute a proportion-
ate amount of the anticipated collective bargaining costs for the
forthcoming year. Though such clauses require nonunion members to
contribute to organizations which they may politically or ideologically
oppose, the United States Supreme Court has upheld the constitutional-
ity of fair share fee clauses in order to avoid the inequity of allowing
nonunion members to enjoy free union representation.2 In Hudson v.
Chicago Teachers Union,* the Seventh Circuit Court of Appeals limited
the control of unions over appropriated fair share fee amounts.

* B.S,, Political Science, Illinois State University, 1984; Candidate for J.D., IIT Chicago-
Kent, 1987.

** B.S,, Business Administration, University of Illinois, 1984; Candidate for J.D., IIT Chi-
cago-Kent, 1987.

1. In Railway Employees’ Dep’t v. Hanson, 351 U.S. 225 (1956), the Supreme Court held that
union-shop agreements between railroads and unions did not violate the first amendment or due
process clause.

2. International Ass’n of Machinists v. Street, 367 U.S, 740, 761-63 (1961).

3. 743 F.2d 1187 (7th Cir. 1984), aff’d, 106 S. Ct. 1066 (1986).

365
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The Supreme Court’s Treatment of Fair Share Fee Clauses

Although a union may use fair share fees collected from nonunion
members for those costs which are germane to collective bargaining, a
union may not use such funds for political or ideological activities.* In
International Association of Machinists v. Street,> the Supreme Court held
that a nonunion member’s grievance arose upon the union’s expenditure
of appropriated fair share fees on political or ideological activities.® Ac-
cording to the Supreme Court, the nonunion member’s grievance did not
arise upon the mere collection of fair share fees.” The Supreme Court
further stated that if the union used the appropriated dues for activities
germane to collective bargaining, then the nonunion members would
have no grievance against the union.®

While Street dealt with railway employees subject to the provisions
of the Railway Labor Act (““RLA”),° the Supreme Court has held that
Street and its RLA progeny apply to cases involving public employees as
well.'® Thus, in Abood v. Detroit Board of Education,'! the Court held
that the Constitution did not bar a fair share fee clause in a collective
bargaining agreement between a municipality and a teachers’ union.!2

In implementing fair share fee clauses applicable to public employ-
ees, unions are subject to the due process clause.!* Any grievance proce-
dure provided to nonunion members must not infringe such members’
right to due process. The Supreme Court’s holding that no grievance
arises until the union spends the fair share fees on political or ideological
activities implies that nonunion members may not challenge the constitu-
tionality of a grievance procedure until the union spends the fair share

4. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 235 (1977). Such use of appropriated funds
would violate the nonunion members’ free speech right.

5. 367 U.S. 740 (1961).

6. 367 U.S. at 771. The nonunion members had a duty to pay the fair share fee; the union had
a duty to spend the appropriated funds on activities germane to collective bargaining. In Street,
several railway employees challenged a union-shop agreement entered pursuant to the Railway La-
bor Act, 45 U.S.C. § 152, Eleventh (1982), on the grounds that the union’s expenditure of such dues
on political activities against the employees’ dissent violated their constitutional rights.

7. 367 US. at 771.

8. Id.

9. 45 US.C. §§ 151 et seq. (1982).

10. Abood, 431 U.S. 209, 226 (1977).

11. 431 U.S. 209.

12. Id. at 225. The Court stated that *[t]he same important government interests recognized in
the Hanson and Street cases presumptively support the impingement upon associational freedom
created by the agency shop here at issue.”

13. Hudson, 743 F.2d at 1191. The court stated that when a private entity and a public agency
act together to deprive people of their federal constitutional rights, the private entity acts under color
of state law. See also Tower v. Glover, 104 S. Ct. 2820, 2824-25 (1984); Dennis v. Sparks, 449 U.S.
24, 27-28 (1980).
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fees. In Hudson, the Seventh Circuit held that nonunion members have a
due process right to an adequate grievance procedure prior to the union’s
expenditure of the fair share fees.!4

The Facts in Hudson

Pursuant to a fair share fee clause contained in the collective bar-
gaining agreement between the Board of Education (“Board”) and the
Chicago Teacher’s Union (“Union”), nonunion members were required
to contribute 95% of the union dues charged union members.!> The
Union also provided a grievance procedure for challenging expenditures
of the fair share fees for political or ideological activities.’¢ The proce-
dure for challenging such expenditures contained the following features:

(1) An arbitration proceeding would follow the exhaustion of
union remedies,!” and the CTU president would select the arbitrator
from a list maintained by the Illinois State Board of Education of ac-
credited arbitrators;!8

(2) The arbitrator would decide whether the union used the fees
for political or ideological activities and such decision would be final;
and

(3) A successful challenge would entitle the nonunion member
to a rebate of the excess fee, and a future reduction of the fee.1?

Several nonunion members brought a section 1983 civil rights action
against the Union and the Board.2° The nonunion members argued that
the grievance procedure itself violated their free speech and due process
rights. The nonunion members made no claim concerning any Union

14. 743 F.2d at 1192.

15. The clause stated in pertinent part that nonunion members must “pay to the UNION each
month their proportionate share of the cost of the collective bargaining process and contract admin-
istration measured by the amount of dues uniformly required by members of the UNION.” Hudson
v. Chicago Teachers Union Local No. 1, 573 F. Supp. 1505 (N.D. Ill. 1983) (citing Articles 1, § 8.2
of the one-year collective bargaining agreement between the Union and the Board, effective Septem-
ber 1, 1982). Prior to the enactment of legislation permitting the Board to agree to “fair share fee”
clauses, Ill. Rev. Stat. ch. 122, {{ 10-22.40a repealed by 1llinois Educational Labor Relations Act, Ill.
Rev. Stat. ch. 48, 7f 1701 er seq. (1984), the nonunion members were not required to contribute to
collective bargaining costs despite the fact that they were covered by the terms of the collective
bargaining agreement. Hudson, 573 F. Supp. at 1507.

16. 743 F.2d at 1194.

17. Id. Prior to arbitration, an aggrieved nonunion member was entitled to review by the
union’s executive committee and a personal appeal before the committee.

18. Id. In addition, the union paid the arbitrator’s fee.

19. Id. The rebate remedy was only available to the successful challenger, while the future
reduction remedy was available for all nonunion members.

20. 42 U.S.C. § 1983 (1982). The court stated that, while a § 1983 suit was not the usual means
of challenging a fair share fee dispute, such a challenge was nevertheless proper. Although the union
is a private entity, the Board of Education acted as the union’s agent, and § 1983 covers the situation
where “a public employer assists a union in coercing public employees to finance political activi-
ties. . . .” 743 F.2d at 1191.
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expenditure of appropriated dues.2! The district court held that the
grievance procedure was constitutionally adequate.22 The court of ap-
peals held that the procedure was constitutionally inadequate, reversing
the district court’s decision and remanding the case for further proceed-
ings consistent with the opinion.23 The Supreme Court has subsequently
affirmed the Seventh Circuit’s decision.24

The Seventh Circuit’s Reasoning

The Seventh Circuit held that the nonunion members had valid
grounds on which to bring a section 1983 action because an inadequate
grievance procedure would violate their right to both free speech and due
process.?S According to the court, a procedure which merely threatens
the deprivation of free speech violates the first amendment even if the
procedure does not in fact result in such deprivation.26 Thus, the nonun-
ion members could bring suit without alleging any wrongful Union ex-
penditures. The fair share fees, including those which covered
negotiating and collective bargaining expenses, violated the nonunion
members’ right to free association because they required nonunion mem-
bers to contribute to an organization which they might politically or
ideologically oppose.?’” Such violations were lawful, however, to the ex-
tent they were necessary to avoid the inequity of allowing nonunion
members to enjoy free union representation.?® Due process requires that
procedures must be implemented to, ““assure that the deprivation [of first
amendment rights] will go no further than is necessary. . . .”?°

The court held that the Union’s grievance procedure did not ade-

21. 743 F.2d at 1192.

22. 573 F. Supp. at 1513.

23. 743 F.2d at 1197.

24. 106 S. Ct. 1066 (1986).

25. 743 F.2d at 1192.

26. Id. The court cited several Supreme Court decisions in accord. See, e.g., Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 552-62 (1975); Freedman v. Maryland, 380 U.S. 51, 58
(1965). The court regarded the nonunion members’ decision to not join the union as an exercise of
their freedom to associate—an ancillary freedom to free speech. 743 F.2d at 1193 (citing L. TRIBE,
AMERICAN CONSTITUTIONAL LAw 700-10 (1978)). The freedom to associate implies the freedom
to not associate. Abood, 431 U.S. at 235. See also Robinson v. New Jersey, 741 F.2d 598 (3d Cir.
1984), cert. denied, 105 S. Ct. 1228 (1985); Roberts v. United States Jaycees, 104 S. Ct. 3244, 3252
(1984).

27. 743 F.2d at 1192-93. The court’s fourteenth amendment analysis also revolved around the
nonunion members’ freedom of association. Due process requires timely and adequate notice and
hearing concerning an impending deprivation of liberty. The liberty threatened in Hudson was the
freedom of association.

28. 743 F.2d at 1193. The necessity, in Hudson, arose because prior to the institution of the
agency fee, the nonunion members were receiving the benefits of collective bargaining without con-
tributing to the costs.

29. Id.
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quately ensure that fair share fees would only be used for activities ger-
mane to collective bargaining. The first inadequacy was the Union’s sole
control over the procedure and selection of an arbitrator. The court
analogized the Union’s selection of an arbitrator to an adverse party in a
lawsuit selecting the judge.3® In addition, the court held that the arbitra-
tor would have an interest in the arbitration’s outcome under the proce-
dure because the Union paid the arbitrator’s fee.3! Thus, the court held
that there was “a sufficient residue of adverseness” between the parties
which entitled the nonunion members to a procedure over which they
exerted more control.32

Furthermore, the arbitrator was required to determine whether the
fair share fees exceeded those which were necessary pursuant to the non-
union members’ right to due process without a provision for judicial re-
course. The Supreme Court has implied that arbitrators are not
competent to make first amendment determinations.3* Thus, the Union’s
grievance procedure failed to provide for an adequate determination of
the constitutionality of the fair share fees.

Finally, the court held that the “rebate and reduction” remedy
available upon a successful challenge was inadequate because it would
allow the Union to obtain “an involuntary loan for purposes to which the
employee objects.”3* The Supreme Court, in Ellis v. Brotherhood of Rail-
way Clerks,> held that such a remedy would be constitutionally inade-
quate even if the union paid interest on the excess fair share fee because
the union was free to use the fee as it saw fit prior to the rebate, and the
nonunion members were deprived of their right to use the money as they
chose.?¢ In Hudson, the Seventh Circuit established the requirement that
the Union place the fair share fees in an escrow account, preferably one
in which management, as well as custody, is turned over to the escrow

30. Id.

31. Id. at 1195. The Supreme Court had held that “no man is permitted to try cases where he
has an interest in the outcome.” Id. (quoting In re Murchison, 349 U.S. 133, 136 (1955)).

32. 743 F.2d at 1193.

33. 743 F.2d at 1195-96 (citing McDonald v. City of West Branch, 466 U.S. 284 (1984)). In
McDonald, the Supreme Court refused to collaterally estop a civil rights action where an arbitrator
had earlier held that a public employee had been discharged for just cause. Arbitrators are experts at
interpreting contracts, not the Constitution. 466 U.S. at 287-89.

34. 743 F.2d at 1196 (quoting Ellis v. Brotherhood of Ry. Clerks, 446 U.S. 435, 442 (1984)). In
addition to the fact that the union was free to use the fees prior to the rebate for political or ideologi-
cal purposes to which the nonunion members might object, the nonunion members were deprived of
their right to use the money as they chose.

35. 446 U.S. 435 (1984).

36. Id. at 442. In Hudson, the union did not pay the successful challenger interest on the
rebated excess, nor did the union pay any excess to those nonunion members not a party to the
challenge.
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agent.>’

The court further held that, prior to the Union’s expenditure of ap-
propriated dues, due process requires that a collective bargaining agree-
ment provide a grievance procedure which includes at least “fair notice,
a prompt administrative hearing before the Board of Education or some
other state or local agency—the hearing to incorporate the usual safe-
guards for evidentiary hearings before administrative agencies—and a
right of judicial review of the agency’s decision.”’38

Analysis of Hudson

Despite the inference in Street that nonunion member grievances
may only arise subsequent to union expenditure, more recent Supreme
Court decisions have paved the way for nonunion member grievances
prior to union expenditure. According to the Supreme Court in Ellis, the
“rebate and reduction’ remedy violated the due process rights of nonun-
ion members.3® Such violation occurred when the involuntary loan be-
gan, Le. when the Union assessed the fair share fees.

While the Seventh Circuit relied on Ellis in holding the Union’s re-
bate and reduction remedy constitutionally inadequate,*° the court failed
to consider two other recent cases which the Supreme Court summarily
dismissed.*! In Jibson v. White Cloud Education Association,*?> and
Kempner v. Dearborn Local 2077,%3 the Supreme Court dismissed appeals
from decisions entered by the Michigan Court of Appeals. In White
Cloud, the Michigan Court of Appeals held that a nonunion member
could bring an action for a declaratory judgment provided that he had
paid the fair share fee.** In Kempner, the Michigan Court of Appeals
held that placement of the entire fair share fee in escrow was improper
because such remedy impaired the union’s right to contribution to collec-

37. 743 F.2d at 1196.

38. Id.

39. 446 U.S. at 442. The Court reasoned that such a result would be justifiable if no readily
available alternative existed.

40. 743 F.2d at 1196.

41. Summary dismissals by the Supreme Court are dispositions on the merits and are binding
on lower courts. Mandel v. Bradley, 432 U.S. 173, 176 (1977); Hicks v. Miranda, 422 U.S. 332, 344-
45 (1975).

42. 105 S. Ct. 236 (1984).

43. 105 S. Ct. 316 (1984).

44. 101 Mich. App. 309, 300 N.W.2d 551, 555 (1980), appeal dismissed sub nom. Jibson v.
White Cloud Educ. Ass'n, 105 S. Ct. 236 (1984). The court reasoned that this allowed the nonunion
members to seek timely vindication of his constitutional rights, while not crippling the union by
nonaccess to those fees germane to collective bargaining.
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tive bargaining costs from every employee.#> The Supreme Court’s sum-
mary dismissals in these cases stand as precedent for the recognition of
such nonunion member grievances prior to union expenditure.

Abood, Ellis, White Cloud and Kempner suggest that the Supreme
Court continues to seek a balance between the nonunion member’s right
to due process and free speech, and the union’s right to proportionate
contribution for collective bargaining costs.*¢ Clearly, the Supreme
Court’s approval of the escrow remedy*” and declaratory judgment rem-
edy*8 indicates that nonunion members have a cause of action available
prior to union expenditure. The Seventh Circuit’s recognition of the
right of nonunion members to bring a due process challenge directed at
the grievance procedure prior to union expenditure is consistent with the
Supreme Court trend toward recognizing the right to bring a grievance
prior to expenditure. The Seventh Circuit’s suggestion, however, of plac-
ing the entire fair share fee in escrow is inconsistent with the purpose of
fair share fee clauses and with established precedent. Placement of the
entire fair share fee in escrow runs directly counter to Kempner. A large
portion of the fair share fee is undisputably legitimate. As long as the
legitimate portion of the fair share fee remains in escrow, the Union re-
mains deprived of proportionate contribution from nonunion members.

EMPLOYMENT DISCRIMINATION

Several of the Seventh Circuit’s decisions in the 1984-85 term in-
volved issues of employment discrimination. This section will examine
some of the more significant decisions this term involving issues of em-
ployment discrimination.

Successor Doctrine: Section 1981

When a business which has participated in discriminatory employ-
ment practices subsequently transfers ownership or a significant amount
of its assets to another entity, a question arises as to whether the suc-
ceeding entity is liable for the discriminatory practices of the business
which it has succeeded. A finding of liability would reflect application of
the successor doctrine to discrimination cases. The Seventh Circuit had
the opportunity in the 1984-85 term to address this issue of first impres-

45. 337 N.W.2d 354, 358 (Mich. App. 1983), appeal dismissed sub nom. Kempner v. Dearborn
Local 2077, 105 S. Ct. 316 (1984).

46. San Jose Teachers Ass’n v. Superior Court, 38 Cal. 3d 839, 700 P.2d 1252, 1264, 215 Cal.
Rptr. 250 (1985).

47. Ellis, 104 S. Ct. at 1890.

48. White Cloud, 105 S. Ct. 236.
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sion. Specifically, in Musikiwamba v. ESSI,* the court considered
whether the successor doctrine should apply in employment discrimina-
tion actions brought under section 1981.5° To place the case in its rele-
vant legal context, the development of the law regarding the successor
doctrine will be discussed prior to presentation of the case.

Background

The Supreme Court first considered the successor doctrine in the
context of NLRA violations. The Court’s first decision in the area was
John Wiley & Sons, Inc. v. Livingston.’! There, the Court held that a
successor company which is engaged in substantially the same type of
business as the company it succeeded must bargain with the union recog-
nized by the preceeding company. The successor company must also ar-
bitrate under the collective bargaining contract to which the preceding
company had agreed.

The Court based its holding in Wiley on the furtherance of federal
labor policy. It recognized that arbitration plays a key role in promoting
the federal labor policy of peaceful settlement of labor disputes. Hence,
the arbitration process should not be hindered by sudden changes in em-
ployment relations brought on by a change in company ownership.52

This focus on federal labor policy was also incorporated in the
Supreme Court’s next major decision involving the successor doctrine.
In Goldenstate Bottling Co. v. NLRB,>3 the Supreme Court held that an
employer who acquires substantial assets of a predecessor, and continues
the predecessor’s business without interruption or substantial change,
and who has notice of an unfair labor practice charge against the prede-
cessor, can be required under the successor doctrine to remedy that un-
fair practice.

Finally, the most recent Supreme Court case involving the successor
doctrine enunciated the limitations of the doctrine. In Howard Johnson
Co. v. Hotel Employees,>* the Court held that a successor employer was

49. Musikiwamba v. ESSI, 760 F.2d 740 (7th Cir. 1985).
50. Section 1981 provides:

All persons within the jurisdiction of the United States shall have the same right in
every State and Territory to make and enforce contracts, to sue, be parties, give evidence,
and to the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses and exactions of every kind, and to no other.

42 US.C. § 1981 (1982).
51. 376 U.S. 543 (1964).
52. Id. at 549.
53. 414 U.S. 168 (1973).
54. 417 U.S. 249 (1974).
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not required to hire any of the predecessor’s employees. The Court went
on to hold that when the successor only hired a few of the predecessor’s
employees, the successor was similarly not required to arbitrate with the
incumbent union.

After the Supreme Court’s handling of the successor doctrine in Wi-
ley, Golden State, and Howard Johnson, lower courts began to explore
the possibility of applying that doctrine to non-NLRA situations. Many
of these courts followed the lead that the Supreme Court laid out in Wi-
ley and asked whether the application of the successor doctrine to these
new areas would further federal labor policy.55

The Sixth Circuit was the first circuit to hold the successor doctrine
applicable to employment discrimination cases. In MacMillan v. Board
Bloedel Container Corp.,>¢ the Sixth Circuit held that the successor doc-
trine applied to Title VII actions.5” The majority of the circuits followed
suit.’® However, very few courts have discussed the applicability of the
successor doctrine to employment discrimination cases brought under
section 1981.5° Hence, the Seventh Circuit was faced in Musikiwamba v.
ESSI, with an issue that not only was one of first impression in the Sev-
enth Circuit, but was a question virtually unexamined by other circuits.°

Musikiwamba v. ESSI

In Musikiwamba, Muswamba Musikiwamba, filed a section 1981
employment discrimination suit against his employer, Electronic Support
Systems (Electronic).5! Prior to this suit coming to trial, Electronic noti-

55. See, e.g., EEOC v. MacMillan Bloedel Containers, Inc., 503 F.2d 1086 (6th Cir. 1974);
Trujillo v. Longhorn Mgf. Co., 694 F.2d 221 (10th Cir. 1982); In re National Airlines, Inc., 700 F.2d
695 (11th Cir.), cert. denied sub nom. Gardner v. Pan Am. Airways, 464 U.S. 933 (1983).

56. 503 F.2d 1086 (6th Cir. 1974).

57. In Bloedel the court laid down nine criteria that should be examined to determine whether
successor liability may be imposed. These criteria are: (1) whether the successor company had
notice of the change; (2) the ability of the predecessor to provide relief; (3) whether there has been a
substantial continuity of business operations; (4) whether the new employer uses the same plant;
(5) whether he uses the same or substantially the same work force; (6) whether he uses the same or
substantially the same supervisory personnel; (7) whether the same job exists under substantially the
same working conditions; (8) whether he uses the same machinery, equipment and methods of pro-
duction; (9) whether he produces the same product. Id. at 1094.

58. See supra note 55.

59. It appears that only three cases have raised the question of applying the successor doctrine
to § 1981 suits. Trujillo v. Longhorn Mfg. Co., No. 80-089-M Civil (D.N.M. 1980), aff"'d, 694 F.2d
221 (10th Cir. 1982) (the court of appeals was not asked to reach the § 1981 question, but the district
court held that the successor doctrine does not apply in § 1981 suits); Howard v. Penn Central
Transp. Co., 87 F.R.D. 342 (N.D. Ohio 1980) (the court applied the successor doctrine to § 1981
suits); Escamilla v. Mosher Steel Co., 386 F. Supp. 101 (S.D. Tex. 1975) (the court applied the
doctrine to Title VII and assumed, without discussion that it applied to § 1981 also).

60. See supra note 59.

61. Plaintiff also brought suit against the officer of the successor corporation who was primarily
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fied Musikiwamba that it was transferring substantially all of its assets to
ESSI, Inc. Consequently, Musikiwamba filed a petition to restrain the
transfer and a motion to add ESSI as an additional defendant.
Musikiwamba claimed that ESSI was a successor to Electronic and as
such was liable to him for Electronic’s discrimination.5?

ESSI filed a motion to dismiss the action, claiming that as mere pur-
chasers of the assets of Electronic, ESSI could not be held liable for the
debts of Electronic.3 The district court granted the motion, holding that
the successor doctrine does not apply to section 1981 suits due to the
substantial differences between section 1981 suits and suits brought
under Title VII.

The district court felt that the principal difference was the fact that
section 1981 suits require the plaintiff to prove that the employer in-
tended to discriminate, while in a Title VII action proof of intent is not
required.%* The district court felt that if a court could find a successor
company liable for a section 1981 violation merely on the basis that it
acquired substantially all the assets of the preceding company, then the
intent requirement would be meaningless. The party being held liable
would be someone with no intent at all to discriminate against the plain-
tiff. The district court felt that this would be antithetical to section 1981
suits. 65

The Seventh Circuit reversed the district court decision,- holding
that the successor doctrine is applicable to section 1981 cases.6 It relied,
as did the Supreme Court in its earlier decisions, on federal labor policy.
The court found an overriding federal policy against discrimination.
This policy existed regardless of whether the cause of action was brought
under Title VII or section 1981. It coupled this justification with two
other factors. First, the victim of employment discrimination is helpless
to protect his rights against an employer’s change of business. Hence,
the successor doctrine should be applied to help protect the victim. Sec-
ondly, the successor business can often provide relief at minimum costs.
Thus, there is no strong reason for not applying the successor doctrine.

responsible for negotiating the transfer of assets. The court held as to this claim that the successor
doctrine does not extend to imposing liability on an officer of the successor for a predecessor’s § 1981
violation. Musikiwamba, 760 F.2d at 753.

62. Id. at 743.

63. Id. at 744.

64. For the entire discussion of the differences between Title VII and § 1981 that the district
court felt warranted the decision not to apply the successor doctrine to § 1981 suits, see
Musikiwamba v. ESSI, No. 81 C 6788, Civil (N.D. Ill. 1983).

65. Musikiwamba, 760 F.2d at 744.

66. The court indicated, however, that its holding was only that the successor doctrine can be
applied to § 1981 cases. Musikiwamba, 760 F.2d at 755.
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The court found these three justifications equally applicable to section
1981 claims as to Title VII claims.5”

The court also rejected the district court’s argument that section
1981’s requiremerit that a plaintiff prove intentional discrimination has
any bearing on whether the successor doctrine applies. The court based
this decision on cases from the Seventh, as well as other circuits, holding
that intent no longer is a pivital factor when deciding whether to impose
liability on an innocent party for another’s discrimination.5®

The decision in Musikiwamba was qualified by the court. The court
stated that its holding that the successor doctrine may apply to section
1981 cases does not mean that it will always be applied.®® Its application
will be determined on a case by case basis.”®

The court’s decision in Musikiwamba, however, seemed to have
overlooked some very important questions raised by the district court.
The Seventh Circuit easily dismissed the lower court’s finding that be-
cause section 1981 cases require a showing of intent, the successor doc-
trine should not apply. The court merely recited cases that indicate that
intent is irrelevant in deciding whether to impose the successor
doctrine.”!

This response seems to miss the central argument against successor
liability. Musikiwamba and the lower court attempted to indicate that
the intent requirement set down by the Supreme Court for section 1981
suits makes such actions special. The Supreme Court held in General
Building Contractors Association v. Pennsylvania,’? that, unlike Title VII,
intent to discriminate must be proven by the plaintiff in section 1981
cases.

In General Building Contractors, the Supreme Court indicated that
Congress’ intent in passing section 1981 was to eradicate those practices
aimed at resurrecting slavery.”?> The Court indicated: “Congress . . .

67. Id. at 746.

68. Id. at 746-47. The court cited Horn v. Duke Homes, 755 F.2d 599 (7th Cir. 1985); Henson
v. City of Dundee, 682 F.2d 897 (11th Cir. 1982); Bundy v. Jancson, 641 F.2d 934 (D.C. Cir. 1981).

69. 760 F.2d at 750.

70. The court ultimately held that the plaintiff’s complaint failed to adequately allege a case of
successor liability. In doing so, it examined the nine point test laid out in Bloedel, see supra note 57.
It held that the first two Bloedel factors were critical to the imposition of successor liability. It felt
that Bloedel’s seven other factors provided merely a foundation for analysis. The court added a
tenth criteria—whether the predecessor could have provided any or all relief prior to the transfer of
assets. These ten criteria were then applied and the court found Musikiwamba’s complaint insuffi-
cient to assert successor liability. It granted them leave, however, to amend their complaint.
Musikiwamba, 760 F.2d at 750-53.

71. Id. at 747,

72. 458 U.S. 375 (1982).

73. Id. at 388.
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acted to protect the freed men from intentional discrimination by those
whose object was to make their former slaves dependent serfs, victims of
unjust laws . . .. ”7* The Court wanted to protect blacks from those who
would discriminate against them. Thus, the Seventh Circuit’s indication
that intent is irrelevant to the successor doctrine avoids the fact that it is
relevant to section 1981 cases. The Seventh Circuit’s decision in
Musikiwamba seems to have overlooked the Supreme Court’s intent re-
quirement laid down in General Building Contractors.

THE REHABILITATION ACT: SECTION 503

In the 1984-85 term the Seventh Circuit addressed whether a party
has an implied private right of action as a third party beneficiary under
section 503 of the Rehabilitation Act.”> The court denied such an im-
plied action. It refused to except third party beneficiaries from its previ-
ous holding that no private right of action exists under section 503.76

Background

The Rehabilitation Act was passed by Congress in 1972, and re-
passed in 1973, in order to create a federal rehabilitation program for the
handicapped that would “make employment and participation in society
more feasible for handicapped individuals.”?? Section 503 of the Reha-
bilitation Act requires affirmative action plans to be implemented in
favor of handicapped individuals in all contracts in which federal funds
have been expended. The Act provides an administrative remedy for vio-

74. Id.
75. Section 503 of the Rehabilitation Act provides in pertinent part:
(a) Any contract in excess of $2,500 entered into by any Federal department or agency
for the procurement of personal property and nonpersonal services (including construc-
tion) for the United States shall contain a provision requiring that, in employing persons to
carry out such contract the party contracting with the United States shall take affirmative
action to employ and advance in employment qualified handicapped individuals as defined
in section 706(7) of this title. The provisions of this section shall apply to any subcontract
in excess of $2,500 entered into by a prime contractor in carrying out any contract for the
procurement of personal property and nonpersonal services (including construction) for
the United States. The President shall implement the provisions of this section by promul-
gating regulations within ninety days after September 26, 1973.
(b) If any handicapped individual believes any contractor has failed or refuses to comply
with the provisions of his contract with the United States, relating to employment of handi-
capped individuals, such individual may file a complaint . . . and shall take such action
thereon as the facts and circumstances warrant, consistent with the terms of such contract
and the laws and regulations applicable thereto.
29 U.S.C. § 793 (1982).
76. Ernst v. Indiana Bell Tel. Co., 717 F.2d 1036 (7th Cir. 1983), cert. denied, 104 S. Ct. 707
(1984); Simpson v. Reynolds Metals Co., 629 F.2d 1226 (7th Cir. 1980).
77. Simpson v. Reynolds Metals Co., 629 F.2d 1226, 1240-41 (7th Cir. 1980), (citing S. Rep.
No. 318, 93d Cong., Ist Sess., reprinted in 1973 U.S. CopE CONG. & AD. NEws 2076, 2092).
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lations of section 503,78 but courts have split over whether a private
plaintiff may also bring a cause of action.” The Seventh Circuit has held
that there is no private cause of action under section 503.8° In D’Amato v.
Wisconsin Gas Co.,?' the Seventh Circuit was asked to create an excep-
tion to its previous holding by allowing a plaintiff to pursue a private
cause of action as a third party beneficiary under section 503.

D’Amato v. Wisconsin Gas Co.

In D’Amato, Joseph D’Amato claimed that Wisconsin Gas Com-
pany violated section 503 of the Rehabilitation Act by firing him from his
job because he suffered from acrophobia. D’Amato contended that he
had enforceable rights under the company’s federal contracts, and inher-
ent section 503 requirements because the contracts were made for his
benefit.82 Essentially, D’ Amato argued he could sue the company under
section 503 as a third party beneficiary®® to the company’s government
contracts.

The court rejected this argument. The court examined the third
party beneficiary theory and concluded that the capacity to sue as such
existed only if the government contracts were made for D’ Amato’s direct
benefit. If the contracts were made for other reasons, then D’Amato was
a mere “incidental” beneficiary and could claim no legal right to sue
under the contract.’4

By analyzing the government contracts that the gas company en-
tered into, the court concluded that the parties did not intend to make
handicapped persons direct beneficiaries of their contracts because the
contracts were not designed to serve the interests of the handicapped.
The contracts merely required the gas company to take affirmative action
as a promise incidental to a contract to provide goods and services.
Thus, since the main purpose of the contract was unrelated to affirmative

78. See supra note 75.

79. Those finding no right of action include: Simon v. St. Louis County, 656 F.2d 316 (8th Cir.
1980), cert. denied, 455 U.S. 976 (1981); Anderson v. Erie Lackawanna Ry., 468 F. Supp. 934 (E.D.
Ohio 1979); Wood v. Diamond State Tel. Co., 440 F. Supp. 1003 (D. Del. 1977). Those finding a
right of action by implication inciude: Hart v. County of Alameda, No. C-79-0091, WHO (N.D.
Cal. Sept. 10, 1979); Duran v. City of Tampa, 430 F. Supp. 75 (N.D. Fla. 1977); Drennon v. Phila-
delphia Gen. Hosp., 428 F. Supp. 809 (E.D. Pa. 1977).

80. See supra note 76.

81. 760 F.2d 1474 (7th Cir. 1985).

82. Id. at 1479.

83. “[Ulnless otherwise agreed between promisor and promisee, a beneficiary of a promise is an
intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to
effectuate the intention of the parties.” RESTATEMENT (SECOND) OF CONTRACTS § 302(1) (1981).

84. D’Amato, 760 F.2d at 1479.
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action, no third party beneficiary capacity existed.8>

The court further justified its decision by indicating that the exist-
ence of administrative remedies®® supports the conclusion that Congress
intended no private right of action of any kind under section 503.%7 Simi-
larly, the court rejected D’Amato’s argument that Congress’ enactment
in 1978 of section 504,88 allowing attorney’s fees to prevailing private
parties, implied that a private cause of action existed under section 503.
The court viewed this provision as too vague, and its implications too
ambiguous, to infer a private right of action under section 503.8° Hence,
the court concluded that no private cause of action exists for a third
party beneficiary under section 503 of the Rehabilitation Act.

The court’s decision was consistent with its previous holding that no
party can bring a private cause of action under section 503. In fact, in
Simpson v. Reynolds Metal Co., the Seventh Circuit examined the legisla-
tive history of section 503.9° It concluded that Congress intended that no
private cause of action exist. The court based this decision primarily on
the existence of administrative remedies.®! Given its rationale in Simp-
son, it appears that the Seventh Circuit was very limited in its ability to
allow a cause of action for third party beneficiaries in D’Amato. If Con-
gress intended to exclude private causes of action from allowable section
503 remedies, as the Seventh Circuit contended in Simpson, then that
intent would apply equally to third party beneficiaries.®? Thus, it seems
that the only consistent way to provide D’Amato with a private cause of
action would have been to overrule Simpson; something the Seventh Cir-
cuit was not willing to do.?3

85. Id. at 1479-80.

86. See supra note 75.

87. D’Amato, 760 F.2d at 1481.

88. Section 504 of the Rehabilitation Act provides in part: (b) In any action or proceeding to
enforce or charge a violation of a provision of this subchapter, the court, in its discretion may allow
the prevailing party, other than the United States, a reasonable attorneys fee as part of the costs.
29 U.S.C. § 794.

89. D’Amato, 760 F.2d at 1483.

90. 629 F.2d 1226, 1240-43.

91. 629 F.2d 1226, 1243-44.

92. If Congress intended to deny a private cause of action to handicapped individuals under
§ 503, such a denial would logically apply to all handicapped individuals regardless of their standing,
unless otherwise indicated by Congress.

93. For other decisions consistent with D’4mato see Hooper v. Equifax, Inc., 611 F.2d 134 (6th
Cir. 1979); Hodges v. Atchison, T & SF. Ry., 728 F.2d 414, 416 (10th Cir.), cert. denied, 105 S. Ct.
97 (1984); Chaplin v. Consol. Edison, 579 F. Supp. 1470 (S.D.N.Y. 1984); Davis v. United Air
Lines, Inc., 575 F. Supp. 677 (E.D.N.Y. 1983); Stephens v. Roadway Express Co., 29 Empl. Prac.
Sec. (BNA) 32, 41 (N.D. Ga. 1982); Coleman v. Noland Co., 21 Fair Empl. Prac. Cas. (CCH) 1248
(W.D. Va. 1980).
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PROCEDURAL ISSUES UNDER SECTION 1983

In the 1984-85 term the Seventh Circuit had the opportunity to re-
fine two procedural issues relevant to section 1983.94 In Malcak v. The
Westchester Park District,°> the court held that whether a public em-
ployee has a property interest in his job is not necessarily a factual issue.
In Soderbeck v. Burnett County,® the court established the plaintiff's
burden of proof in a section 1983 case where punitive damages are
sought.

Property Interests Under Section 1983: Malcak v.
Westchester Park District

Section 1983 protects persons against state infringement of personal
constitutional rights. Where a state employee is discriminatorily fired, a
section 1983 claim might arise if the job that was taken was somehow
constitutionally protected. One argument which attempts to afford par-
ticular state jobs constitutional protections is that a particular state job
constitutes property which is protected under the fourteenth amend-
ment.>” However, several questions arose concerning this approach.
Those questions included, how does one prove a property interest? More
recently, the questions have concerned whether a property interest in em-
ployment is a question of fact or one of law.

In Board of Regents v. Roth,®8 the Supreme Court discussed the re-
quirements for proving a property interest in future employment. In
Roth, David Roth obtained a one year teaching contract at a state univer-
sity. After his one year contract expired, the University refused to hire
him for an additional year. Roth brought suit against the University,
claiming that its refusal to provide reasons for not rehiring him deprived
him of procedural due process. The Court held, however, that in order

94. Section 1983 provides in part:
Every person who, under color of any statute, ordinance, regulation custom or usage, or
any state or territory of the District of Columbia, subjects or causes to be subjected any
citizen of the United States or other person within the jurisdiction thereof to the depriva-
tion of any rights, privileges, or immunities secured by the constitution and laws, shall be
liable to the party injured in an action at law, suit or equity, or other proper proceeding for
redress.

42 U.S.C. § 1983 (1982).
95. Malcak v. Westchester Park Dist., 754 F.2d 239 (7th Cir. 1985).
96. Soderbeck v. Burnett County, Wis., 752 F.2d 285 (7th Cir. 1985).
97. The fourteenth amendment provides in part:
No State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States, nor shall any State deprive any person of life, liberty or prop-
erty without due process of law . . . .

U.S. CONST. amend. XIV.
98. 408 U.S. 564 (1972).



580 CHICAGO KENT LAW REVIEW

to be protected by the fourteenth amendment, Roth’s job must constitute
a property interest.”® In order for such a property interest to exist, the
Court explained, “a person must have more than an abstract need or
desire for it. He must instead have a legitimate claim of entitlement to
it.”’190 The Court concluded that since Roth had no contract entitling
him to another year of employment, no mutual understanding with the
University upon which he could rely for future employment, nor any
tenure rights entitling him to future employment, he had no property
interest in his future employment.'0!

In a companion case, Perry v. Sinderman,'°2 the Court found a
property interest in a teacher’s continued employment based on a binding
understanding between the teacher and the college that he would not be
fired as long as his teaching was satisfactory. The Court held that even
though there was no contract for reemployment, or any formal contrac-
tual tenure policy, the mutual understanding between the teacher and the
college constituted a legitimate claim or entitlement to his job as long as
he performed satisfactorily.!0?

Against the background of these Supreme Court cases, in 1983 the
Seventh Circuit decided Vail v. Board of Education of Paris Union School
District No. 98.1% In Vail, Jesse Vail accepted a position as coach with
the Paris Union School District. The school district offered him only a
one year contract, but insisted they could assure him of extending the
contract for a second year. Upon the school district’s failure to renew his
contract at the end of the first year he sued under section 1983 claiming
deprivation of a property interest without due process of law.'%5 Citing
Perry to support its decision, the district court ruled in favor of Vail.106

On appeal, the School Board argued that under Illinois law there
was no evidence of an implied contract for two years of employment.
The Seventh Circuit held, however, that Illinois law was sufficient in this
case to create a property interest protectable under section 1983. The
court pointed out that what the School Board was really challenging was
the district court’s finding of fact surrounding the representations made
by the Board to Vail. The court concluded that these findings of fact
were not erroneous and thus the district court’s decision could not be

99. Id. at 571.

100. Id. at 577.

101. Id. at 578.

102. 408 U.S. 593 (1972).

103. Id. at 600-01.

104. 706 F.2d 1435 (7th Cir. 1983), aff°d per curiam, 466 U.S. 377 (1984).
105. Id. at 1436.

106. Id. at 1437.
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overruled.07

Malcak v. Westchester Park District

In Malcak v. Westchester Park District, the Seventh Circuit was
asked to clarify its holding in Vail, specifically in respect to whether the
question of a property interest in section 1983 cases is always a question
of fact. The plaintiff in Malcak was an employee of the Illinois Park
District. Malcak was terminated from his employment, and as a conse-
quence, he filed a section 1983 suit alleging that he was wrongfully termi-
nated for political reasons.'08

The Park District filed a motion for summary judgment. The dis-
trict court denied the motion. In holding that Malcak was entitled to a
hearing on the termination, the district court cited Vail for the proposi-
tion that “the property interest necessary for a § 1983 and Fourteenth
Amendment [sic] due process claim, posed in public employment situa-
tions like that alleged by Malcak, is a f