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DISCUSSION OF RECENT DECISIONS

AvuromoBiLEs—INJURIES FROM OPERATION, OR UsE or HigEWAY—
‘WHETHER OR NoT OWNER OF PARKED AvuToMOBILE WHO LEeaves KeYy 1IN
IeniTION Is RESPONSIBLE FOR INJURIES INFLICTED BY THIEF WHO STEALS
Car—The Illinois Supreme Court, faced with the need for resolving an
apparent conflict of opinion between the Appellate Courts of the state,!

1 Compare the holding in Ostergard v. Frisch, 333 Ill. App. 359, 77 N. BE. (2d) 537
(1948), noted in 27 CHIcAGO-KENT LAW REVIEW 225, with the decision in Cockrell v.
Sullivan, 344 Il1l. App. 620, 101 N. E. (2d) 878 (1951), noted in 30 CHiICAGO-KENT

Law Review 277. 213
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appears to have taken jurisdiction of the case of Ney v. Yellow Cab Com-
pany? on certificate of importance® for the purpose of resolving that con-
flict. The defendant therein, by its servant, negligently allowed a taxicab
to stand unattended on a public street with the key in the ignition and
the engine running, contrary to a certain provision of the Illinois Uniform
Traffic Act.* A thief stole the taxicab and while in flight, ran into plain-
tiff’s parked vehicle, causing property damage. The plaintiff’s complaint
charged that the breach of this statute constituted a prima facie case of
negligence in that the defendant could reasonably have foreseen the con-
sequences. Defendant’s motion to dismiss and for judgment was denied,
and judgment was entered for the plaintiff when defendant elected to
stand by the motion. The Appellate Court for the First District affirmed
the lower court’s decision and the Supreme Court, one judge dissenting,
also affirmed.

The general area of the law which relates to the effect on civil liability
produced by a violation of a statute is one consisting of many finely drawn
distinetions, many of which, upon examination, appear to be based more
upon differences in statutory wording than upon rules of interpretation
applied by the courts. In the majority of the cases, the violation of a
statute which is penal in nature leads to a finding that such a breach
amounts to negligence per se and is actionable at the instance of those
persons for whose protection the statute was enacted.® Some courts, on

22 I1l. (2d) 74, 117 N. B. (2d) 74 (1954), noted in 42 Ill. B. J. 580, affirming
348 I11. App. 161, 108 N. BE. (2d) 508 (1953). Hershey, J., wrote a dissenting opinion.

8 I11. Rev. Stat. 1953, Vol. 2, Ch. 110, § 199(2).

4 Ibid., Ch. 95%, § 189, in part, provides: “No person driving or in charge of a
motor vehicle shall permit it to stand unattended without first stopping the engine,
locking the ignition and removing the key, or when standing upon any perceptible
grade without effectively setting the brakes thereon and turning the front wheels to
the curb or side of the highway.” Punishment for the violation thereof is by fine
to be imposed pursuant to Ch. 95%, § 234.

5 Wolf v. Smith, 149 Ala. 457, 42 So. 824 (1906) ; Simoneau v. Pacific Electric R.
Co., 166 Cal. 264, 136 P. 544 (1913); Lindsay v. Cecchi, 3 Boyce 133, 80 A. 523
(Dela., 1911) ; Western & A. R. Co. v. Young, 81 Ga. 397, 7 S. E. 912 (1888);
Curoe v. Spokane & 1. E. R. Co., 32 Ida. 643, 186 P. 1101 (1920) ; Northern Indiana
Transit Co. v. Burk, 228 Ind. 162, 89 N. E. (2d) 905 (1950) ; Burk v. Creamery
Package Mfg. Co., 126 Iowa 739, 102 N. W. 793 (1905); Clements v. Louisiana
Electrie Light Co., 44 La. Ann. 692, 11 So. 51 (1892) ; Bahel v. Manning, 112 Mich.
24, 70 N. W. 827 (1897) ; Osborne v. McMasters, 40 Minn. 103, 41 N. W. 543 (1889) ;
Larson v. Webb, 332 Mo. 370, 58 S. W. (2d) 967 (1932) ; Conway v. Monidah Trust
Co., 47 Mont. 269, 182 P. 26 (1913) ; Hoopes v. Creighton, 100 Neb. 510, 160 N. W.
742 (1916) ; Johnson v. Boston & M. R. Co, 83 N. H. 350, 143 A. 516 (1928);
Cosgrove v. New York, C. & H. R. R. Co,, 87 N. Y. 88 (1881) ; Stone v. Texas Co.,
180 N. C. 546, 105 S. E. 425 (1920) ; Wilson v. Northern P. R. Co., 30 N. D. 456,
153 N. W. 429 (1915) ; Skinner v. Pennsylvania R. Co., 127 Ohio St. 69, 186 N. B. 722
(1933) ; Speight v. Simonsen, 115 Ore. 618, 239 P. 542 (1925) ; Jinks v. Currie, 324
Pa. 532, 188 A. 356 (1936) ; Eickhoff v. Beard-Laney, Inc., 199 S. C. 500, 20 S. E.
(2d) 153 (1942); Wise v. Morgan, 101 Tenn. 273, 48 S. W, 971 (1898) ; Hayes v.
Gainesville Street R. Co., 70 Tex. 602, 8 8. W, 491 (1888); Kilpatrick v. Grand
Trunk R. Co., 74 Vt. 288, 52 A. 531 (1902) ; Norman v. Virginia-Pocahontas Coal Co.,
68 W. Va. 405, 69 8. BE. 857 (1910) ; Bentson v. Brown, 186 Wis. 629, 203 N. W, 380
(1925).
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the other hand, would regard the statutory violation as supporting no
more than a prima facie case of negligence,® sufficient to form a basis from
which a jury might infer negligence but as to which no presumption at
law would be raised.” Regardless of the determination by the court as
to the evidentiary weight to be allotted to such facts, however, the plaintiff,
in order to set forth and sustain the cause of action, must show (1) a
causal connection existing between the statutory breach and the injury
sustained by him,? (2) that the legislature intended to prevent the injury
of which he complains,® and (3) that he is one of a group over whom such
protection has been extended.l®

Against this background, it might be said that those courts in the
various jurisdictions with statutory provisions similar to the one con-
strued in the instant case, and where the like problem has arisen, have
had considerable difficulty in arriving at the legislative intention with the
result that they have reached diametrically opposed conclusions under
similar factual situations.)? When so doing, they have regarded the neces-
sary causal connection, without which responsibility for injuries resulting
in the movement of an unattended vehicle would not attach, to be one sub-
stantially intertwined with the legislative purpose existing at the time of
the enactment of the statutory provision involved. It would seem to be
apparent, from an examination of these statutes, with their additional
provisions in context requiring that brakes be set and wheels turned to
the curb on a grade, that the ultimate purpose was one directed toward
public safety and not one with respect to theft deterrence. Even so, a
finding that the provision was either an anti-theft measure or a safety pre-
caution would not, in itself, supply the necessary causal bridge since there
would still have to be a showing that the harm complained of was the one

6 Johnson v. Pendergast, 308 Ill. 255, 139 N. E. 407 (1923); Rowley v. Cedar
Rapids, 203 Iowa 1245, 212 N. W, 158 (1927) ; Fowler v. Enzenperger, 77 Kan. 4086,
94 P. 995 (1908) ; Tarr v. Keller Lumber & Contr. Co., 108 W. Va. 99, 144 S, E. 881
(1928). See also annotation in 21 A. L. R. (2d) 20.

7 Chicago, B. & Q. R. Co. v. Metcalf, 44 Neb. 848, 63 N. W. 51 (1895).

8 Gibson v. Leonard, 143 Ill. 182, 32 N. H. 182 (1892).
9 Johnston v. Cornelius, 200 Mich. 209, 166 N. W. 983 (1918).

10 Routh v. Quinn, 20 Cal. (2d4) 488, 127 P. (2d) 1 (1942); Rischof v. Illinois
Southern R. Co., 232 Ill. 446, 83 N. E. 948 (1908).

11 Recovery has been allowed in Kiste v. Red Cab, Inc.,, 122 Ind. App. 587, 106
N. E. (2d) 895 (1952) ; Galbraith v. Levin, 323 Mass. 255, 81 N. E. (2d) 560 (1948),
overruling Malloy v. Newman, 310 Mass. 269, 37 N. E. (2d) 1001 (1941) ; Andersen
v. Thiesen, 231 Minn. 369, 43 N. W. (2d) 272 (1950). Contra: Ross v. Hartman,
78 App. D. C. 217, 139 F. (2d) 14, 168 A. L. R. 1370 (1943), cert. den. 321 U. 8. 790,
64 S. Ct. 790, 88 L. Ed. 1080 (1943), reversing Squires v. Brooks, 44 App. D. C. 320
(1916) ; Richards v. Stanley, — Cal. (2d) —, 271 P. (2d) 23 (1954). In the last
mentioned case, the California Supreme Court refused to follow the rationale of the
instant case, although familiar with the decision therein, because (1) no comparable
statute was involved, and (2) the foreseeable risk of negligent driving by a thief was
said to be no greater than the one believed present when an owner loaned his car to
another.
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which the legislature intended to avoid.'? In that connection, it is pertinent
to inquire whether the act of an intermeddler was one within the con-
templation of the legislature.

The bulk of the cases dealing with negligence in parking and liability
for resulting injury involve either a movement of the vehicle independently
of human action or a movement brought about by the intervening acts
of children. In the latter situation, provided the person leaving the car
unattended had a substantial basis for believing that children might be
tempted to meddle with the mechanism, he has generally been held to
answer for the resulting damage.’® A finding of this nature is due chiefly
to the existence of the special added circumstance for the general rule has
been stated to be that ‘‘where the car is started by a third person, any
negligence there may be on the part of the owner in leaving it unattended
is regarded as not the proximate cause of the injury, and therefore, there
is held to be no liability.”’* Can it, then, be said that a special circum-
stance exists in the theft cases sufficient to take the case out of the realm
of the general rule?

In the absence of statute or ordinance,!® there has been little occasion
for any divergence of opinion among the courts on the point of denying
responsibility on the part of the owner for injury sustained through the
negligent operation of an automobile by a thief, despite the fact the key
was left in the vehicle,'® as the theft has generally been regarded as an
efficient intervening cause.!” In that connection, the law quite uniformly

12 Where the measure has been determined to be one to promote precaution
against theft, civil recovery will be denied: Sullivan v. Griffin, 318 Mass. 359,
61 N. E. (2d) 330 (1945). See also note in 35 Minn. L. Rev. 81.

13 Moran v. Borden, 309 Ill. App. 391, 383 N. E. (2d) 166 (1941) ; Lomano v. Ideal
Towel Supply Co., 51 A. (2d) 888 (N. J. Dist, 1947); Connell v. Berland, 223
App. Div. 234, 228 N. Y. 8. 20 (1928) ; Gumbrell v. Clausen Flanagen Brewery Co.,
199 App. Div. 778, 192 N. Y. S. 451 (1922). The contrary result will follow if no
reason to foresee tampering exists: Jackson v. Mills-Fox Baking Co., 221 Mich. 64,
190 N. W. 740 (1922) ; Kennedy v. Hedberg, 159 Minn. 76, 198 N. W. 302 (1924) ;
Rhad v. Duquesne Light Co., 255 Pa. 409, 100 A. 262 (1917).

14 See 5 Am. Jur., Automobiles, § 338, at p. 684.

15 It should be noted that, even in the presence of a statute or ordinance, the terms
thereof may be such as to prevent reliance thereon for the purpose of establishing
civil liability : Richards v. Stanley, — Cal. App. (2d) —, 260 P. (2d) 277 (1953).

18 Roberts v. Lundy, 301 Mich. 726, 4 N. W. (2d) 74 (1942) ; Lotito v. Kyriacus,
272 App. Div. 891, 56 N. Y. 8. (2d) 157 (1946), affirmed in 295 N. Y. 667, 65 N. E.
(2d) 101 (1946) ; Walter v. Bond, 267 App. Div. 779, 45 N. Y. 8. (2d) 378 (1943) ;
Mann v. Parshall, 229 App. Div. 366, 241 N. Y. 8. 673 (1930) ; Midkiff v. Watkins,
52 So. (2d) 573 (La. App. 1951) ; Castay v. Katz-Besthoff, Ltd., 148 So. 76 (La.
App., 1933) ; Rhad v. Duquesne Light Co., 255 Pa. 409, 100 A. (2d) 262 (1917);
Curtis v. Jacobson, 142 Me. 351, 54 A. (2d) 520 (1948); Reti v. Vaniska, Inc., 14
N. J. Super. 94, 81 A. (2d) 377 (1951); Saracco v. Lyttle, 11 N. J. Super. 254,
78 A. (2d) 288 (1951) ; Wright v. L. C. Powers & Sons, 238 Ky. 572, 38 S. W. (24d)
465 (1931).

17 The case of Neering v. Illinois Central R. Co., 383 Iil. 366, 50 N. E. (2d) 497
(1943), while not an automobile case, contains an excellent discussion on the point
of intervening causation with respect to criminal acts by third persons.
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recognizes that, where the intervening cause of the injury is a criminal
act, even one made less difficult of performance by the first actor’s negli-
gence, the negligent person is not regarded as bound to foresee such crime,
hence will not be held responsible!® for the original negligence is said to
be, at the most, no more than a remote cause. This severance in the
causal eonnection is not one operative in all cases and under every set of
circumstances for there may be times where the intervention of the criminal
act might reasonably have been foreseen. For this reason, all of the sur-
rounding circumstances must be taken into account, including the nature
of the locale and the prevalence of crime, as these facts may have great
bearing upon the ultimate degree of care imposed upon the negligent
owner.'? Additional factors of this character, while not disclosed in the
opinion, may have lent some support for the finding in the instant case.

Another proposition which has been argued, and may have affected
the decisions in cases of this nature, one which is also involved with the
underlying issue of proximate cause and foreseeability, deals with the time
lapse and distance intervening between the theft of the vehicle and the
subsequent injury. Some courts have expressly disaffirmed the placing
of any weight on the fact that the thief was in the act of fleeing at the
time?® but others appear to have placed great reliance upon that faet.2!
It would seem, however, that this point should be accorded some attention
for, even in those jurisdictions which will allow recovery, it would seem to
be pushing the doctrine to absurd lengths to say that the negligent owner
should be held responsible for all subsequent negligent acts of the thief
oceurring while the thief continued in possession.?? If this view ever be-
came law it would be a move most strongly in the direction of making the
owner an insurer with respect to every accident involving his vehicle no
matter how far removed from his original negligence the ultimate injury

18 See, in general, 38 Am. Jur., Negligence, § 71, and annotation in 78 A, L. R. 471,

19 Some courts have seized upon this fact as providing an opportunity for the
making of a favorable comparison between the crime rate in their own jurisdictions
and that found in others. See, for example, Kiste v. Red Cab, Inc, 122 Ind. App.
587 at 596, 106 N. E. (2d) 396 at 399, where the court said: “We do not presume to
affirm or deny that circumstances are highly probable in the District of Columbia
or the First District of the Appellate Court of Illinois. We do assert with some
satisfaction that such circumstances are not reasonably foreseeable in this juris-
diction.”

20 Wannebo v. Gates, 227 Minn. 194, 34 N. W. (2d4) 695 (1948).
21 Ostergard v. Frisch, 333 I1l. App. 359, 77 N. E. (2d) 537 (1948).

22 Search reveals no case in which the negligent owner has been held liable for
an accident occurring at some time subsequent to what might be termed ‘flight.”
The dissenting opinion of Niemeyer, P. J., in Ostergard v. Frisch, 833 Ill. App. 359,
7TN. B. (2d) 537 (1948), appears to turn on the fact that the record did not support
a finding of “flight.” Might not the owner be said to have done all he could to
prevent further harm by reporting the theft to the police? That fact would tend to
absolve him from any prosecution for violations of the criminal law arising after
the theft of the car.
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to the third party might be, a result not at all in harmony with the pre-
vailing current doctrine that an automobile is not a dangerous instru-
mentality per se. Granted that the legislature may have intended to im-
pose liability on the careless owner for the acts of the thief while in the
course of his theft, there is nothing in the text of the statutory provision
in question to suggest that the legislature ever intended to achieve so
substantial an extension of common law principles.

While the Illinois Supreme Court, at the time of affirming the denial
of the defendant’s motion, indicated that the fundamental question was
one for the determination of a jury?® and that it did not wish to be under-
stood as refusing, by implication, to follow the majority decision in the
Palsgraf case,®* it would seem that it has extended the conception of
proximate cause, as delineated by Judge Cardozo in that deecision, beyond
reasonable limits in order to arrive at what some may claim to be a more
just conclusion. Its finding that the legislature must be understood as
having intended to provide a degree of protection from criminal acts by
drafting a portion of a statute which, taken as a whole, could have only one
apparent purpose, that of providing for protection from reasonably fore-
seeable movements of a vehicle, is one which is strained. That the viola-
tion of the provision would be negligence to some degree may be admitted
but, in the absence of a clear revelation of the legislative mind,?® it would
seem unwarranted to extend the field of liability over so broad an area.
As one writer has put it, ‘‘legal responsibility must be limited to those
causes which are so closely connected with the result and of such signifi-
cance that the law is justified in imposing liability. Some boundary must
be set to liability for the consequences of any act, upon the basis of some
social idea of justice or policy.’’?®¢ The holding in the instant case, by con-
trast, provides virtually no boundary whatever.??

J. L. FogLE

23 Courts which have allowed a recovery have not been uniform on this point but
the difference seems to be based on the weight given to the negligence said to be
present in a finding that the statute had been breached. See Ross v. Hartman,
78 App. D. C. 217, 139 F. (2d) 14, 158 A. L. R. 1370 (1943), as an example of a
case where the question of causation was held to be a matter of law.

24 Palsgraf v. Long Island R. Co., 248 N. Y. 339, 169 N. E. 99 (1928).

25 If evidence is needed that the legislature knows how to write a statute so as
to provide with certainty for both civil and criminal consequences for its violation,
reference could be made to the “civil rights” provisions set forth in Ill. Rev. Stat,
1953, Vol. 1, Ch. 38, § 125 et seq.

28 Prosser, Handbook of the Law of Torts (West Publishing Co., St. Paul, 1941),
p. 312, '

27 It is to be expected that a modern jury, faced with a choice between deciding
for a completely innocent injured plaintiff or in favor of a somewhat neglectful
defendant, even though the latter was no more than careless with respect to the
safety of his own property, would seldom hesitate to vote in favor of the former.
Unless contributory negligence could be shown, the defendant would then be with-
out any really effective defense. o
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CEHATTEL MORTGAGES — CONSTRUCTION AND OPERATION — WHETHER
CHATTEL MORTGAGE DESIGNED TO RUN LONGER THAN STATUTORY LIEN
Prriop 1s Vo rroM INCEPTION — Interpretation of an Illinois statute
regulating the duration of chattel mortgages! was called for in the recent
case of In re Beale,? a matter heard by the United States Distriet Court
for the Northern District of Illinois. The reclamation petition filed therein
alleged that one Beale had executed an installment note in favor of the
petitioners and had given a chattel mortgage to secure the same. By the
terms of these instruments, final payment on the debt was to be made five
years and three months after the date thereof. Prior to maturity, and
while a substantial balance remained unpaid on the debt, the mortgagor
was adjudged an involuntary bankrupt and his assets, including the
mortgaged property, came into the hands of a receiver in bankruptey who
refused to surrender the goods to petitioner on the claim the mortgage
was void ab inifio. The Referee so ruled but the District Court reversed,
remanding the matter with instructions to treat the chattel mortgage as
effective, at least for the period fixed by the statute, despite its overly-
extended duration.

Every American jurisdiction possesses a statutory system providing
for the filing or recording of chattel mortgages, all with the object of giv-
ing notice to third persons of the existence of the mortgage and of the
lien afforded thereby as a substitute for the common law notice provided
by delivery of possession of the mortgaged chattels to the mortgagee. While
these statutes agree as to the object to be attained, they differ widely in
the method to be pursued to accomplish that objective. In general, how-
ever, they agree on the point that the lien period should not be left en-
tirely to the agreement of the parties but should be confined to statutory
limits, varying from two to six years, with the possibility of an effective
extension of the original force of the chattel mortgage under some form
of renewal executed or filed in the manner directed by statute.® An addi-
tional purpose served by these statutes, particularly those providing that
a chattel mortgage shall be void as against creditors and subsequent pur-
chasers of the mortgagor after the expiration of the statutory period, is to
clear the record by raising a conclusive presumption of payment in the
event there is no filing of a renewal affidavit prior to the expiration of the
statutory period.t

171l. Rev. Stat. 1953, Vol. 2, Ch. 95, § 4, states: *“No mortgage . . . of personal
property . . . shall be valid . . . unless it shall be deposited for filing . . . Provided
that the period of such mortgage . . . shall not exceed five years from the receipt of

such instrument for filing.”
2117 F. Supp. 149 (1953).

3 Jones, Chattel Mortgages and Conditional Sales (Bobbs-Merrill Co., Indianapolis,
1933), 6th Ed. by Bowers, Vol. 1, Ch. 6, §§ 190-235.

4 Hanson v. Blum, 53 N. Dak, 526, 207 N. W. 144 (1926).
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Against this general background, the Referee, denying petitioner’s
prayer for reclamation, had relied on an earlier Illinois case, that of Silvis
v. C. Altman & Company,5 which had held a similar chattel mortgage
void ab initio. That result had been attained under a chattel mortgage
statute then in effect which provided in substance that a chattel mortgage
would be valid until maturity of the entire obligation ‘‘provided such
time shall not exceed two years.’”® The phrase ‘‘such time’’ was there
construed to require that the entire debt should mature within two years
on the ground that, if it did not, the mortgage would violate the express
wording of the statute, hence would be void from inception. In reversing
the Referee, the District Court distinguished that statute, as so construed,
from the one presently in force? on the ground the purpose of the present
statute, from its amended wording, was one designed to provide for a limi-
tation on validity rather than to invalidate the chattel mortgage from the
start. As so construed, the statute served to limit the effective lien period
of the mortgage but not to invalidate the debt itself.

This construction of the present Illinois statute appears to be more
in conformity with those Illinois cases which arose since the Silvis case but
which were based on later amendments to the original 1874 statute. In
Jones v. Noel,® for example, the court said that a chattel mortgage lien,
being nothing more than a statutory creature, could continue no longer
than the period within which the mortgage complied with statutory re-
quirements. This, in effect, meant that a chattel mortgage which matured
beyond the statutory period would be valid, at least during such period,
rather than void from its inception. The still later case of Keller v. Robin-
son,? decided under the 1891 amendment,!® an amendment which author-
ized the extension of the maturity of the mortgage upon the filing of a
proper affidavit showing renewal, likewise indicated that extension of the
lien beyond the then two-year period depended only upon the filing of the
required affidavit.’! The issue was again raised in the case of Friend v.
Johnson'? but the court there avoided giving an opinion on the particular
proposition. It did, however, following upon the 1931 amendment to the

5141 111, 632, 31 N. E. 11 (1892).

8 Rev. Stat. 1874, Ch. 95, § 4.

7 I1l. Rev. Stat. 1953, Vol. 2, Ch. 95, § 4.
8139 I11. 877, 28 N. E. 805 (1890).

9 153 I11. 458, 38 N. E. 1072 (1894). See also Fallows v. Continental & Commerecial
T. & S. Bank, 235 U. 8. 300, 35 8. Ct. 29, 59 L. Ed. 238 (1914).

10111, Laws 1891, p. 171, § 1.
11 The holding therein may be said to have revived the early decision of Cook v.
Thayer, 11 I11. 617 (1850), where it was said that a chattel mortgage, the maturity

date of which exceeded the then statutory liemn period, would be valid during the
period but not afterward.

1288 Ill. App. 661 (1896).
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statute,® again face the point in the case of Busch v. Tatar't where it
rendered a clear and direct opinion which, in effect, affirmed the Keller
case.

The holding in the instant case, giving interpretation to the statute as
last amended in 1953,'% properly agrees with the earlier views so noted for,
as now worded, the present statute is essentially no different than it was
then although the duration of the several time periods has been enlarged.
The principal issue discussed, however, arises wholly because of inadequate
statutory wording. The problem could be avoided if the statute, after
specifying the steps necessary to create a valid lien, then continued with
a statement to the effect that the chattel mortgage should cease to be valid
after the expiration of a designated number of years from the date of
filing unless renewed by proper affidavit. Such language would eliminate
the problem of whether or not a chattel mortgage designed to run longer
than the statutory lien period would be void ab initio.

J. M. BrowN

CoRPORATIONS—DISSOLUTION AND FORFEITURE OF FRANCHISE—W HETH-
ER A DIsSoLVED CORPORATION CAN BE SUBJECTED TO A CRIMINAL PRrOsECU-
TiIoN—The United States, prosecuting in the recent case of United States
v. P. F. Collier & Son Corporation, filed a criminal information against
a Delaware corporation charging it with a violation of the Fair Labor
Standards Aect.2 A motion to quash the service and to dismiss the infor-
mation was made on behalf of the corporation on the ground that it had
been dissolved under an applicable Delaware statute more than eight
months prior to the filing of the information. This motion was sustained
in the district court on the theory that a corporation, after dissolution,
may not be subjected to a criminal prosecution for acts committed prior
to dissolution. On appeal, the Court of Appeals for the Seventh Circuit
held to the contrary when it concluded that a pertinent Delaware statute,?

13 11l. Laws 1831, p. 669, § 1.

14 271 TIl. App. 8 (1933). The holding therein accords with the decision in Rey-
nolds v. Case, 60 Mich. 76, 26 N. W. 838 (1886), and in First National Bank of
Yankton v. Magner, 47 8. Dak, 80, 195 N. W. 1020 (1923).

15 T11. Laws 1953, p. 1274; H. B. No. 960.
1208 F. 936 (1953). Finnegan, J., wrote a concurring opinion.
229 U. 8. C. A, §201 et seq.

8 Dela. Rev. Code 1935, Ch. 65, § 42, as amended by Dela. Laws 1941, Ch, 132, § 11,
provides as follows: “All corporations, whether they expire by their own limitation,
or are otherwise dissolved, shall nevertheless be continued for the term of three
years from such expiration or dissolution bodies corporate for the purpose of prose-
cuting and defending suits by or against them . .. and with respect to any action,
suit or proceeding begun or commenced by or against the corporation within three
years after the date of such expiration or dissolution, such corporation shall only
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one which provided that any action, suit, or proceeding could be brought
by or against a dissolved corporation within three years after dissolution,
was broad enough to encompass all forms of litigation and to provide
for the survival of remedies, including eriminal prosecutions.

It is now generally conceded that a corporation may be held erimin-
ally, as well as civilly, liable for its acts,* particularly for crimes wherein
intent is not a necessary element,® but cases do,exist where corporations
have been held guilty of such crimes as larceny,® obtaining money under
false pretense,” criminal libel,® and homicide.® While the corporation
cannot be arrested or incarcerated, it may be fined and, in addition, be
dissolved under appropriate proceedings, especially for having committed
crimes in which an intent is required.!® It is also another generally es-
tablished legal principle that a corporation, upon dissolution, is legally
dead and without existence!! so, in the absence of a statute continuing the
existence of the defunct corporation for the purpose of suit, no action can
be brought by or against a dissolved corporation!? and all actions pending

for the purpose of such actions, suits or proceedings so begun or commenced be
continued bodies corporate beyond said three-year period and until any judgments,
orders, or decrees therein shall be fully executed.”

4 American Medical Association v. United States, 317 U. 8. 519, 63 8. Ct. 327,
87 L. Ed. 434 (1943) ; New York Central v. United States, 212 U. S. 481, 29 8. Ct.
304, 53 L. Ed. 613 (1909) ; Boyd v. United States, 275 F. 16 (1921) ; United States
v. American Socialist Society, 260 F. 885 (1919) ; United States v. Nearing, 252 F.
223 (1918) ; People v. Strong, 363 Ill. 602, 2 N. E. (2d4) 942 (1936).

5 People v. Saline County Coal Co., 206 Ill. App. 266 (1917).

8 People v. Canadian Fur Trappers’ Corp., 248 N. Y. 159, 161 N. E. 455, 59 A. L. R.
372 (1928) ; People v. Hudson Valley R. Co., 217 N. Y. 172, 111 N. E. 472 (1916).

7 Sigretto v. State, 127 N. J. L. 518, 24 A, (2d) 199 (1942).

8 Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294, 52 N. B. 445, 44
A. L. R. 1569 (1899).

? State v. Lehigh Valley R. Co., 90 N. J. L. 372, 103 A. 685 (1917); People v.
Orzel, 263 N. Y. 200, 188 N. E. 648 (1934).

10 In People v. Duncan, 363 Ill. 495, 2 N. E. (2d) 705 (1936), the court said that
a corporation could not be indicted for the violation of a criminal statute where
the punishment consisted of imprisonment or death only, but in case the statutory
penalty amounted to both fine and imprisonment it could be punished by the imposi-
tion of a fine. See also State v. Rowland Lumber Co., 153 N. C, 610, 69 S. E. 58
(1910).

11 Pendleton v. Russell, 144 U. 8. 640, 12 S, Ct. 743, 36 L. Ed. 574 (1892); First
Nat. Bank of Selma v. Colby, 88 U. S. (21 Wall.) 609, 22 L. Ed. 687 (1875) ; Mumma
v. Potomac Co., 33 U. 8. (8 Pet.) 281, 8 L. Ed. 945 (1834). In Markus v. Chicago
Title & Trust Co., 373 Ill. 557, 27 N. E. (2d) 463, 128 A. L. R. 567 (1940), the court
held that the dissolution of a corporation is, in legal effect, the same as the death
of a ngtural person. See also Shore Management Corp. v. Erickson, 314 Ill. App.
571, 41 N. E. (2d) 972 (1942).

12 Hanson v. McLeod, 174 Ark. 270, 294 S. W. 998 (1927); Young Construction
Co. v. Dunne, 123 Kan. 176, 254 P. 323 (1927); United States Truck Co. v. Penn.
Surety Corp., 259 Mich. 422, 243 N. W, 311 (1932); MacAffer v. Boston & M. R.
Co., 242 App. Div. 140, 273 N. Y. S. 679 (1934) ; Oklahoma Natural Gas Co. v.
McFarland, 143 Okla. 252, 288 P. 468 (1930) ; Mt. Union v. Kunz, 290 Pa. 356,
139 A. 118 (1927) ; Shepherd v. Kress Box Co., 154 Va. 421, 153 S. E. 649 (1930).
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at the time of dissolution must be abated.!® It follows, therefore, that a
dissolved corporation, guilty of criminal acts during the period of its
existence, may be prosecuted criminally or sued civilly only if and to the
extent expressly authorized by the law of the state of its incorporation.*
Unless that law provides for eriminal prosecution subsequent to dissolu-
tion, the state would be helpless in its efforts to punish the dissolved corpo-
ration for its crime.

Returning to the case at hand, it must be noted that the court was faced
with the problem of construing the pertinent Delaware statute without the
aid of any local interpretation on the point for there does not appear to be
a single Delaware decision construing the statute in the light of the prob-
lem under discussion. While the court could have used a variety of legal
rules concerning statutory construction, it simply declared that there was
‘“‘no room to speculate on the legislative intent’’!® saying the statute was
plainly intended to include criminal proceedings, hence there was no
reason to go behind the language of the act. In that connection, it ad-
mitted that many jurisdictions have held that such terms as ‘‘any action’’
or ‘‘any suit’’ would not be broad enough in scope to include criminal
prosecutions, being terms most frequently used to refer to civil matters,!®
but there was said to be abundant authority for the holding that the word
“‘proceeding’’ would be broad enough, in ordinary and usual legislative
and judicial usage, to include criminal matters.?

13 Newhall v. Western Zinc Mining Co., 164 Cal. 380, 128 P. 1049 (1912); Bruin v.
Katz Drug Co., 351 Mo. 731, 173 8. W. (2d) 906 (1943).

14 Defense Supplies Corporation v. Lawrence Warehouse Co., 336 U. S. 631, 69 S.
Ct. 762, 82 L. Ed. 147 (1949) ; Chicago Title & Trust Co. v. 4136 Wilcox Building
Corporation, 302 U. 8. 120, 58 S. Ct. 125, 80 L. Bd. 147 (1937) ; Oklahoma Natural
Gas. Co. v. Oklahoma, 273 U. S. 257, 47 S. Ct. 391, 71 L. Ed. 634 (1927) ; O’Neill v.
Continental Illinois Co., 341 Ill. App. 119, 93 N. E. (2d) 160 (1950). But see the
case of Dr. Hess & Clark, Inc. v. Metalsalts Corp., 119 F. Supp. 427 (1954), where
the court held that a dissolution in the state of incorporation would have no bearing
on the right to sue the dissolved corporation in a state where it had been licensed
to do business if the corporation had not also complied with the dissolution provi-
sions of the latter state.

15 208 F. (2d) 936 at 940.

16 Weston v. City Council of Charleston, 27 U. S. (2 Pet.) 289, 7 L. Ed. 481 (1829);
Pope v. State, 124 Ga. 801, 53 S. E. 384 (1906) ; Commonwealth v. Gallo, 275 Mass.
820, 175 N. E. 718 (1931) ; Worcester Color Co. v. Wood’s Sons Co., 209 Mass. 105,
95 N. E. 392 (1911) ; Patterson v. Standard Accident Ins. Co., 178 Mich. 288, 144
N. W. 491 (1913) ; Hodges v. Lassiter, 96 N. C. 351, 2 S. E. 923 (1887). For con-
trary decisions, see United States v. Backer, 134 F. (2d) 533 (1943) ; Gund Brewing
Co. v. United States, 204 F. 17 (1913) ; United States v. Moore, 11 F. 248 (1882);
Kelliher v. People, 71 Colo. 202, 205 P. 274 (1922); Commonwealth v. Moore, 143
Mass. 136, 9 N. E. 25 (1886).

17 United States v. Schalliger Produce Co., 230 F. 290 (1914); United States v.
Auerbach, 68 F. Supp. 776 (1946) ; Lindsay v. Allen, 113 Tenn. 517, 82 S. W. 648
(1904). Of particular significance is the repeated use of the term ‘“proceeding” in
the Federal Rules of Criminal Procedure. See Rules 20, 21(a), 21(b), 21(c), 53,
54(b) (4), and 54(b) (5) for instances in which the term has been used without the
qualifying adjective “criminal.” In Rules 1, 2, 12(a), 39(b) (1), 46(b), 55, and 59,
however, the term has been modified by the qualifying adjective. See also United
States v. Borden Co., 28 F. Supp. 177 (1939).
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The leading case to the contrary conelusion, however, is that of United
States v. Safeway Stores, Inc.'® In that case, a criminal action had been
instituted against six corporations which had been organized in four dif-
ferent states but all of which corporate defendants had been dissolved
prior to the return of the indictment. All of the corporate defendants
argued that the action should be abated and the Court of Appeals for the
Second Circuit supported the view that the Delaware!® and Nevada®®
statutes, which authorized the post-dissolution prosecution and defending
of ‘‘suits by and against them,’’ applied only to civil suits; that the Cali-
fornia statute,?! with its reference to ‘‘actions by or against’’ the corpora-
tion, did not embrace criminal prosecutions; and the Texas statute,?? pro-
viding for the .survival of ‘‘judicial proceedings,”” was not applicable.
The Court of Appeals for the Tenth Circuit, in the case of United States
v. Line Material Company,? one in which a defendant Delaware corpora-
tion, dissolved by merger several months after the return of the indictment,
was also successful in raising the defense of dissolution to defeat a criminal
prosecution, has likewise adopted the view that the precise statute in-
volved in the instant case pertains only to civil suits in contrast to criminal
actions. The current holding is, therefore, not one free from doubt.

Another approach to the problem at hand may be seen in the case of
United States v. Leche.?* The federal government there instituted a pro-
ceeding against a Texas corporation to recover a fine for the commission
of a public offense and was met with a motion to abate the proceedings
on the ground the corporation, subsequent to the return of the indictment,
had been dissolved under an appropriate state statute.?® The court, dis-
missing the action, appears to have erroneously reasoned that a state
statute could have no effect on a criminal proceeding based upon a viola-
tion of a federal statute but then went to the length of saying that, as
the cause of action arose under a federal statute and the proceeding was

18140 F. (2d) 834 (1944).

19 The statute is set forth in note 3, ante. It is interesting to note that the court
completely ignored the word “proceeding” used in that statute.

20 Nev. Comp. Laws 1929, §1664, in part reads as follows: “All corporations,
whether they expire by their own limitation, or are otherwise dissolved, shall
nevertheless for the term of three years from such expiration or dissolution be
continued as bodies corporate for the purpose of prosecuting and defending suits
by or against them. ...”

21 Cal. Civ. Code 1941, § 399, refers to continued existence “for the purpose of
winding up its affairs, prosecuting and defending actions,” but specifies that no
“action or proceeding to which a corporation is a party shall abate by the disss