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A HISTORIC REVIEW OF WORKERS’ COMPENSATION
REFORM IN FLORIDA

TIMOTHY A. WATSON* & MICHAEL J. VALEN**

I. INTRODUCTION

ONTEMPORARY workers’ compensation laws originated during
the Industrial Revolution to compensate workers for injuries
suffered in the workplace.! The underlying concept was simple. In the
event of a workplace injury, regardless of fault, workers forfeited the
right to sue their employers in exchange for a guaranteed and defined
set of benefits.2 Despite its original simplicity, however, workers’
compensation has evolved into a complicated and confusing system.
An entire secondary industry is now needed to process compensation
claims, originally intended as self-executing. Employers have become
frustrated with increased premiums, and employees complain of re-
duced benefits. Caught in the middle, policymakers attempt to bal-
ance these competing interests in an environment of intense political
pressure.

Florida, like most states, has made almost annual efforts to “‘re-
form’’ workers’ compensation. A close look at those attempts, how-
ever, reveals that little has actually changed. Since 1979, every piece of
legislation has addressed attorneys’ fees, medical costs, dispute resolu-
tion mechanisms, wage loss, and insurance regulatory issues. Yet,
workers’ compensation costs continue to rise. In addition, the process
has become increasingly adversarial and employee benefits continue to
decline.

*  Staff Director, Committee on Commerce, Florida House of Representatives; B.S.,

1979, Florida State University.
** Legislative Intern, 1992-93, Committee on Commerce, Florida House of Representa-

tives; B.A., 1982, St. Olaf College; J.D., 1993, University of Florida College of Law.

1. William E. Sadowski et al., The 1979 Workers' Compensation Reform: Back to Basics,
7 F1a. ST. U. L. REV. 640, 641-48 (1979); see also Arthur Larson, The Nature and Origins of
Workmen’s Compensation, 37 CorNELL L.Q. 206, 228-31 (1952); James Weinstein, Big Business
and the Origins of Workmen’s Compensation, 8 LAB. HiST. 156, 156-67 (1967); Paul Z. Gurtler,
The Workers’® Compensation Principle: A Historical Abstract of the Nature of Workers’ Com-
pensation, 9 HAMLINE J. Pus. L. & Por’y 127, 133 (1989).

2. The fundamentals of workers’ compensation are discussed in a speech given by John F.
Burton, Jr. See John F. Burton, Jr., Workers’ Compensation: The Fundamental Principles Re-
Visited, in WorKERS’ COMPENSATION DESK Book V8-V15 (1992).
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This Article offers a general historical background of the develop-
ment of workers’ compensation and chronicles the major reforms that
occurred during the 1977, 1979, 1983, 1989, and 1990 legislative ses-
sions. The Article then examines the proposals presented during the
1993 regular session because, although the Legislature did not pass
these proposals, they provide a framework for addressing future re-
form. The Article also briefly summarizes a revision to the Workers’
Compensation system adopted by the Legislature in a November 1993
Special Session. Lastly, this Article concludes with a discussion of sig-
nificant issues that remain unresolved in Florida and their implica-
tions for future legislative reform.

II. History oF THE DEVELOPMENT OF WORKERS’ COMPENSATION

Workers’ compensation originated in Europe during the late 1800s.?
As the Industrial Revolution advanced, countries began to recognize
and address the frequent and severe injuries to factory workers. They
developed programs that provided workers with medical care for on-
the-job injuries and compensated them for lost wages while they re-
covered. Two primary models developed during this time: one in Ger-
many and one in England.*

In 1884, Germany created a workers’ compensation system as part
of an overall package of benefits addressing health insurance, old age
care, and invalidity care.5> Employers paid the costs of this workers’
compensation system.® Employees received sixty-six and two-thirds
percent of their salary in indemnity or disability benefits, with disabil-
ity determinations made by physicians.’

The British created their system in 1897, featuring a more spartan
set of benefits.® The system covered only workplace injuries resulting
from the employer’s negligence;? it did not cover injuries caused by
the employee’s negligence.' In addition, employees had the option of
either a tort action or a workers’ compensation claim.!!

It was another twenty years before American industry followed its
European counterparts. Interestingly, only two states patterned their
workers’ compensation programs after Germany’s model: Washing-
ton and Ohio.!? Instead, most states chose the British model.*

See Sadowski, supra note 1, at 642.
Id. at 642-45.
Id. at 642.
Id. at 643.
1d.

Id.

9. Id.

10. Id.

11. Id.

12. Id. at 644,
13. Id.

N

00~ At A W
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For instance, in 1910, New York created the first compulsory sys-
tem in the United States, which closely followed the British model."
Employees in certain dangerous jobs received fifty percent of lost
wages, but employees enforced the system. In 1911, however, the
New York courts ruled this system an unconstitutional taking of prop-
erty because it imposed liability, without fault, upon the employer.!s
A state constitutional amendment was adopted in 1913 to remedy this
defect.??

Massachusetts adopted a compulsory workers’ compensation law in
1911.'® Not only was it more detailed than the New York act, it also
created an industrial accident board to administer the system and a
state self-insurance fund to pay benefits.!® In addition, the Massachu-
setts act was more liberal in benefits than the New York act. It also
paid workers fifty percent of their lost wages, but employers were re-
quired to furnish reasonable medical care.?® The statute provided a
detailed schedule to compensate employees for lost limbs.2! Finally,
unlike the New York system, the Massachusetts system was ruled con-
stitutional in its original form.2

Despite the actions taken by New York and Massachusetts, many
states still considered the concept of providing a compulsory alterna-
tive to the tort system a radical idea. To avoid constitutional con-
cerns, many states adopted optional systems similar to the original
British model. Washington, however, adopted an early workers’ com-
pensation law that more closely resembled the German system.?

In 1917, the United States Supreme Court upheld the constitutional-
ity of three types of workers’ compensation laws: (1) a compulsory
law, as readopted by New York state; (2) an elective statute passed in
Iowa; and (3) a single state fund offered in Washington state.?* These
decisions removed most of the constitutional concerns, and state
workers’ compensation systems proliferated. Within three years, forty
states had adopted workers’ compensation systems.2’

14. Id. at 645.

15. Id. at 645-46.

16. See Ives v. South Buffalo Ry., 94 N.E. 431, 448 (N.Y. 1911).
17. Sadowski, supra note 1, at 646.

18. Id.

19. Id.

20. Id.

21. Id.

22. Id.

23. Id. at647.

24. See Larson, supra note 1, at 233.
25. See Sadowski, supra note 1, at 647,
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III. REFORM IN FLORIDA: 1977-1993

During the last sixteen years, significant reform has taken place in
Florida’s workers’ compensation law in 1977,2 1979,27 1983,28 1989,%
and 1990.3° A review of each of these five acts, as well as the at-
tempted reform effort in 1993, reveal similar problems and solutions.
Attorneys’ fees, increased medical costs, increased wage loss costs, in-
surance regulatory issues, and associated procedural and organiza-
tional changes have been the subject of regular and repeated debate.
What is heralded as a solution to workers’ compensation during one
legislative session is maligned as the source of the problem during the
next session. As the following discussion will show, the most signifi-
cant conceptual reform occurred in 1979 with the adoption of the cur-
rent wage loss system.3!

A. 1977 Reform

In 1977, the business community in Florida became increasingly
concerned with high workers’ compensation premium rates, costly at-
torneys’ fees, overutilization of benefits, and fraud.?? Some believed
changes made during a major reworking of the law in 1974 contrib-
uted to rising premium rates.3* As a result, the 1977 legislation author-
ized a joint underwriting association and addressed several key areas,
such as exclusions from workers’ compensation benefits and increased
penalties for fraud.** The most significant change, however, was to
the method for calculating and determining attorneys’ fees.3s

Before the 1977 reform, unlimited attorneys’ fees could be assessed
against the employer or insurance carrier if the carrier unsuccessfully
challenged a claim or failed to pay a claim within twenty-one days of

26. Ch. 77-290, 1977 Fla. Laws 1284.

27. Ch. 79-312, 1979 Fla. Laws 1645.

28. Ch. 83-305, 1983 Fla. Laws 1777.

29. Ch. 89-360, 1989 Fla. Laws 2345.

30. See Ch. 90-201, 1990 Fla. Laws 894; Ch. 91-1, 1991 Fla. Laws 21; Ch. 91-2, 1991 Fla.
Laws 120. The court struck down the 1990 statute, chapter 90-201, 1990 Laws of Florida. See
Martinez v. Scanlan, 582 So. 2d 1167 (Fla. 1991). The Martinez case is more fully discussed infra
section IIL.F. In 1991, the Legislature reenacted the legislation in a special session to address the
constitutional defects.

31. Ch. 79-312, 1979 Fla. Laws 1645.

32. Stanley ). Brainerd, 1977 Workmen’s Compensation Legislation, 6 FLa. S1. U. L. REV.
471, 471-72 (1978).

33. Id. at 471 n.5.

34, Id. at 476-81.

35. Id. at 479-80.
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receiving notice.? The 1977 law introduced a fee schedule that limited
attorneys’ fees to twenty-five percent of the first $5,000 of benefits
secured, twenty percent of the next $5,000, and fifteen percent of the
remaining amount.’ In addition, the new law codified standards
found in case law that permitted a judge to increase or decrease the
amount of attorneys’ fees based on such factors as the uniqueness of
the legal questions involved, as well as the experience, reputation, and
ability of the lawyer performing the service.*®

B. 1979 Reform

Despite the efforts of the 1977 Legislature, within one year Flori-
da’s workers’ compensation rates had risen 76.2% above the national
average, the third highest among states reporting such information.*
Florida employers were, on average, spending $2.64 per $100 of pay-
roll on workers’ compensation insurance.® Although workers’ com-
pensation premiums rose only 6.4% in 1979, total expenditures on
workers’ compensation in Florida had more than tripled, from $75
million in 1970 to $257 million in 1978.4

Measures to contain medical costs, attorneys’ fees, claims adminis-
tration, and the judicial review process served as major issues in
1979.42 Most importantly, however, the 1979 legislation sought to re-
duce costs by making a significant conceptual change in the calcula-
tion of disability benefits by adopting a method called ‘‘wage loss.”’#

1. Wage Loss

Prior to 1979, Florida, like most states, used an ‘‘impairment’’ sys-
tem that provided lump sum settlements for physical handicaps result-
ing from on-the-job injuries. Before 1979, the Florida Statutes
contained a schedule covering injuries to most body extremities and
specifying the number of weeks for which an injured worker could
receive compensation.* A worker classified as permanently partially

36. FLA. STAT. § 440.34(1) (1976).

37. Id. § 440.34(1) (1977).

38. Lee Eng'g & Constr. Co. v. Fellows, 209 So. 2d 454 (Fla. 1968).

39. FrLa. Div. oF WORKERS’ COMPENSATION ANN. REP. 49 (1991-92) (Technical Supp.)
[hereinafter WORKERS’ COMPENSATION ANN. REP.].

40. Id. ]

41. John F. Burton, Jr., The Wage-Loss Approach: Lessons from Florida, in WORKERS’
CoMPENSATION DEsk Book 1-105 (1992).

42. Staff of Fla. S. Comm. on Com., CS for SB 188 (1979) Staff Analysis 1-8 (conference
committee amendment April 24, 1979) (available at Fla. Dep’t of State, Div. of Archives, ser.
18, carton 777, Tallahassee, Fla.) [hereinafter Staff Analysis for CS for SB 188].

43. Id. at2.

44, Fra. Stat. § 440.15 (1978).
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disabled received 100% of his medical costs and 60% of his pre-injury
average weekly wage for the number of weeks specified. For example,
according to the schedule, the loss of an eye was compensable for 175
weeks.* Therefore, for a worker earning $500 a week, the disability
calculation for a lost eye would have been as follows: 60% X $500 X
175 = $52,500. This calculation applied regardless of whether the
worker sustained an actual loss in earnings.

Injuries not provided for in the schedule, such as back injuries,
were governed by a section of the statute that permitted a disability
rating either by a physical impairment rating or reduction of wage
earning capacity, whichever was greater.* Lack of clear guidelines for
making these determinations, however, resulted in considerable litiga-
tion. The number of awards issued by the judges of industrial claims,
an unrefined measure of cases not on the impairment schedule, in-
creased from 14,076 in 1970 to 25,381 in 1978.4

To address this problem, the 1979 Legislature adopted the wage loss
principle, which allows an employee to receive a percentage of lost
wages based on what the employee was able to earn after the injury.
The percentage received depended on one of four disability classifica-
tions: permanent total, permanent partial, temporary total, and tem-
porary partial.*® For example, in cases of permanent or temporary
total disability, benefits would be calculated based on two-thirds of
the employee’s average weekly wages for the duration of the disabil-
ity.* In the case of a temporary partial disability, the employee would
receive sixty-six and two-thirds percent of the difference between pre-
injury wages and the salary and other income the employee was able
to earn after the injury.

Impairment benefits were limited to permanent impairment due to
amputation, loss of eighty percent or more of vision, or serious facial
or head disfigurement.*' The following cumulative schedule would de-
termine the amount of an employee’s benefit: (1) $50 for each percent
of permanent impairment of the body as a whole from one percent
through fifty percent; and (2) $100 for each percent of permanent im-
pairment of the body as a whole for that portion in excess of fifty
percent.’ The impairment guidelines published by the American Med-

45. Id.

46. Id. § 440.15(3)(u).

47. MoNROE BERKOWITZ & JoHN F. BUmrTON, JR., PERMANENT DiSABILITY BENEFITS IN
WORKERS' COMPENSATION 269 (1987).

48. See Staff Analysis for CS for SB 188, supra note 42, at 2-3.

49. FLa. StaT. § 440.15(1)(a), (2)(a) (1979).

50. Id. § 440.15(4).

51. Id. § 440.15(3)(a).

52. Id.
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ical Association would be used until the Division of Workers’ Com-
pensation developed a standard for Florida.*

2. Attorneys’ Fees

Attorneys’ fees remained a source of contention in the workers’
compensation system in 1979. In fact, during the 1978 session, the
Legislature amended the law to require the claimant to pay twenty-
five percent of attorneys’ fees on claims for benefits, other than medi-
cal benefits, with the remaining seventy-five percent still paid by the
carrier or employer.’* Prior to 1978, the employer or insurance carrier
paid 100% of a successful claimant’s attorneys’ fees.*s In an effort to
reduce litigation and its associated costs, the 1979 law required claim-
ants to pay 100% of their attorneys’ fees.* Nevertheless, three excep-
tions existed to this rule: (1) medical only claims; (2) bad faith actions
by the carrier to the economic detriment of the employee; and (3) pre-
vailing challenges on the issue of a compensable injury by the claim-
ant.>’

3. The Industrial Relations Commission

Prior to 1979, judges of industrial claims first heard disputed
claims, with appeals going to the Industrial Relations Commission
and then, by petition for writ of certiorari, to the Florida Supreme
Court.*® The 1979 law eliminated the Industrial Relations Cominission
and its appellate review function, and provided that appeals go di-
rectly to the First District Court of Appeal and then to the Florida
Supreme Court by petition for writ of certiorari.®

C. 1983 Reform

Workers’ compensation insurance rates plummeted in the years im-
mediately following the introduction of the wage loss system.® After
four successive cuts between August 1979 and January 1982, insur-
ance rates had ~declined 36.3% from their 1978 levels.®' In September

53. Id. § 440.15(3)(a)3.

54, Id. §440.34 (1978).

55. Id. § 440.34(1) (1977).

56. Staff of Fla. S. Comm. on Ins., CS for SB 188 (1979) Staff Analysis 2 (conference
committee amendment May 1, 1979) (available at Fla. Dep’t of State, Div, of Archives, ser. 19,
carton 476, Tallahassee, Fla.).

57. FLA. STAT. § 440.34(2) (1979).

58. Id. § 440.25 (1977).

59. Ch. 79-40, § 46, 1979 Fla. Laws 215, 271.

60. See WORKERS’ COMPENSATION ANN. REP., supra note 39, at 49.

61. Id. at 48.
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1982, however, rates increased by 10%, followed by a further increase
of 10.7% four months later.¢? In addition, a court ruling during this
time challenged the traditional rule requiring claimants to prove that
their lack of employment was not due to the unavailability of jobs.®
In response to these sudden rate hikes and the reaction among the
business community to the adverse court ruling,™ the Legislature
passed a bill in 1983 amending the wage loss, medical care, and attor-
neys’ fees provisions.5s

1. Wage Loss

The 1979 act provided that wage loss benefits were determined by
the difference between an employee’s pre-injury earnings and what the
employee was ‘‘able to earn’’ after reaching maximum medical im-
provement (MMI).% Furthermore, the employee had the burden to
prove that wage loss was the result of a compensable injury.s” Because
of court rulings that weakened this standard, the 1983 Legislature
amended the law to clarify that the employee had the burden to dem-
onstrate that a lack of employment or diminution of earnings was due
to a physical limitation related to an injury, and not because of eco-
nomic conditions or the unavailability of employment.s®

2. Health Care

_ The 1983 Legislature also made several changes related to medical
services and health care costs. The existing law provided for a three-
member panel to determine schedules of maximum medical fees based
on local medical services costs.® This was changed to require one
statewide schedule.”™ Minimum standards were also established for re-
habilitation service providers, and a state-produced directory of ap-
proved providers was required.” Only those providers meeting these

62. Id.

63. Regency Inn v, Johnson, 422 So. 2d 870 (Fla. 1st DCA 1982), petition for review de-
nied, 431 So. 2d 989 (Fla. 1983).

64. See Burton, supra note 41, at 1-107.

65. Staff of Fla. H.R. Comm. on Com., HB 1277 (1983) Staff Analysis 1-7 (final June 30,
1983) (available at Fla Dep’t of State, Div. of Archives, ser. 19, carton 1128, Tallahassee, Fla.)
[hereinafter Staff Analysis for HB 1277).

66. Fra. STAT. § 440.15(3)(b)(1) (1979).

67. Id. § 440.15(3)(b)(2).

68. Id. § 440.15(3)(b)(2) (1983).

69. Id. § 440.13(3)(a) (1981).

70. Id. § 440.13(4)(a) (1983).

71. Id. § 440.49(1)(b).
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standards would be authorized to provide workers’ compensation
services.”

3. Artorneys’ Fees

Lastly, the 1983 law made changes to attorneys’ fees in cases involv-
ing third-party tortfeasors.” Under the old law, claimants who pre-
vailed in third-party claims had to reimburse the carrier or employer
for workers’ compensation benefits paid to the claimant.” Further,
the old law did not recognize the claimant’s legal costs. Under the new
law, however, the employer and insurance carrier’s pro rata share of
court costs and attorneys’ fees were deducted from any reimburse-
ment amount.”

D. 1989 Reform

By 1989, spending by Florida employers for workers’ compensation
insurance had increased to an average of $3.46 per $100 of payroll.”
This rate, 55.5% above the national average, made Florida the fourth
highest state in the nation in workers’ compensation costs.” Further-
more, in January 1989, premium rates increased another 26.2%, mak-
ing them 66.3% higher than the 1978 rates.”® In response, the 1989
Legislature passed Chapter 89-289, Laws of Florida, which became
effective October 1, 1989.™

This new law revisited many of the previous reform measures, in-
cluding attorneys’ fees, workers’ compensation judges, medical and
health care costs, wage loss criteria, and rehabilitation providers. It
also created a safety data base, changed the way compensation was
- calculated in cases of substance abuse, and added mediation as an op-
tion for resolving disputes.

1. Attorneys’ Fees

Under the existing law, attorneys’ fees could be based on ‘‘reasona-
bly predictable’’ future medical benefits. The 1989 changes limited at-
torneys’ fees only to those benefits delivered within five years of the

72. Id.

73. See Staff Analysis for HB 1277, supra note 65, at 6.

74. Id.

75. FLA. STAT. § 440.39(3)(a) (1983).

76. WoORKERS’ COMPENSATION ANN. REP., supra note 39, at 49,
77. Id.

78. Id. at 48.

79. Ch. 89-360, 1989 Fla. Laws 2345.
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final hearing.® Further, the new law readdressed one of the exceptions
to the requirement that claimants pay 100% of attorneys’ fees. The
1979 law had required the employer or carrier to pay attorneys’ fees
when it was demonstrated that the employer or carrier had acted in
bad faith to the economic detriment of the employee.?' The 1989 law
substituted a ‘‘twenty-one day rule’’ for the ‘‘bad faith’’ provision.5?
This rule provided that attorneys’ fees would be paid by the employer
or carrier if it failed to pay a claim within twenty-one days after re-
ceiving notice.® Two additional changes expanded the ability of claim-
ants’ attorneys to recover fees from employers or carriers: (1) a
successful defense to a petition for modification filed by the employer
or carrier; and (2) the filing by a claimant for enforcement proceed-
ings.®

2. Health Care

The 1989 legislation also readdressed the issue of medical and
health care cost containment. Utilization review was required in three
situations: (1) if medical costs exceeded $20,000; (2) if requests were
made for sequential medical care by different health care providers;
and (3) if disputes arose regarding the interpretation of fee sched-
ules.® The law also barred physicians from payment for treatment of
injured employees upon three findings of overutilization.%

3. Employee Rehabilitation

The 1989 legislation contained extensive changes to the provisions
relating to employee rehabilitation.®” The existing statute required the
employer to provide up to fifty-two weeks of training, education, and
other rehabilitative services to injured workers. The new law allowed
the worker or employer, if the employee could not earn an amount
equal to the pre-injury wage, to request a rehabilitation evaluation to
determine whether the employee would benefit from training.® If an
evaluator determined that rehabilitation was needed, the Division of
Workers’ Compensation was required to contract for such services.®

80. Fra. StaT. § 440.34(2) (1989).
81. Id. § 440.34(2)(b) (1979).
82. Id. § 440.34(3)(b) (1989).

83. Id.

84. Id. § 440.34(3)(c) (1989).

85. Id. § 440.13(1)(g).

86. Id. § 440.13(2)(a).

87. Id. § 440.49(1)(a).

88. Id.

89. Id.
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The costs of these services were shifted from the employer to the
state.® The division was required to set standards for such programs
and provide information to a three-member panel in developing a fee
schedule for such services.®!

4. Wage Loss

The 1989 changes terminated workers’ compensation benefits if an
employee was discharged from employment due to misconduct, and
redefined misconduct consistent with the provisions of the unemploy-
ment compensation law in Chapter 443.”2 The new law also clarified
““deemed earnings”’ for the purpose of determining wage loss bene-
fits.”? This amended definition included income that could have been
earned, and required that such income be offset against any wage loss
entitlement.%

5. Substance Abuse

Under the old law, injuries attributed primarily to employee intoxi-
cation or to the use of non-prescription drugs were not compensable.
The 1989 changes provided that if the employer suspected alcohol or
drug abuse was the primary cause of the workplace injury, the em-
ployee had to submit to a drug test.? If the test results were positive,
twenty-five percent of the claimant’s weekly benefits, up to a maxi-
mum of $5,000, would help pay for a rehabilitation program.

6. Dispute Resolution

The 1989 law provided mediation as an option for resolving dis-
putes.”” The employee, employer, or carrier could request 2 mediation
hearing before a special master.® Neither party could be represented
by an attorney, and the final decision was not binding unless both
parties agreed. If no agreement resulted, either party could request a
hearing before a judge of compensation claims, and no evidence, testi-

90. Id.

91. Staff of Fla. H.R. Comm. on Com., CS for SB 896 (1989) Staff Analysis 12 (June 20,
1989) (on file with comm.).

92. FLA. STAT. § 440.15(3)(b)2 (1989).

93. Id.

94. Id.

95. Id. § 440.09(3) (1987).

96. Id. § 440.09(6)(a) (1989).

97. Id. § 440.185(4).

98. Id. § 440.25(3)(b).
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mony, or witnesses presented at the mediation conference would be
admissible in the hearing.”

7. Safety

The 1989 law emphasized safety as a means to control workers’
compensation costs. For instance, the new law gave the Division of
Workers’ Compensation the authority to design a safety data base to
identify individual employers who had a high frequency of claims or
accidents.'® Employers identified as having safety problems had to
develop state-approved safety programs.’® Failure to comply with
these requirements constituted grounds for cancellation of workers’
compensation coverage by a carrier or self-insurance fund, %

E. 1990 Reform

In less than a year, the cost of workers’ compensation coverage had
increased to an average of $4.58 per $100 of payroil.!® In January
1990, workers’ compensation premiums increased an alarming twenty-
nine percent.!® In response, the Legislature passed House Bill 3809, a
controversial law that contained extensive workers’ compensation re-
form and created a Florida International Affairs Commission.!% Its
primary aim, however, was to reduce the spiraling costs of workers’
compensation coverage, which it accomplished through substantial re-
ductions in benefits.!%

1. Wage Loss

The most significant change in the 1990 legislation occurred to wage
loss benefits. The Legislature reduced both the percentages applied to
wage loss benefits and the maximum time employees were eligible to
earn such benefits. For example, benefits payable for permanent par-
tial disabilities were reduced to a rate equal to eighty percent of the
difference between eighty percent of the employee’s average weekly

99. Id.

100. Id. § 440.56(4).

101. Id.

102. Id. § 440.56(9).

103. WORKERS’ COMPENSATION ANN. REP., supra note 39, at 53.

104. Letter from Tod Stupski, Nat’l Council on Compensation Ins. (NCCI), to Michael
Valen, Legislative Intern, Fla. H.R. Comm. on Com. (June 22, 1993) (miscellaneous informa-
tion regarding workers’ compensation) (on file with comm.).

105. Ch. 90-201, 1990 Fla. Laws 894.

106. Staff of Fla. H.R. Comm. on Com., CS for HB 3809 (1990) Staff Analysis 2 (July 18,
1990) (on file with comm.).
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wage and the wages earned after reaching MMI.! The legislation re-
duced the maximum time employees were eligible to collect such bene-
fits from ten years to less than seven years.'® The indemnity benefit
threshold increased from fourteen days to twenty-one days, so that
the first seven days of disability benefits were not payable unless an
injury resulted in more than twenty-one days of disability.'%

More notably, however, the Legislature departed from the strict
wage loss principle and instead adopted an impairment schedule. This
schedule tied benefits to the impairment rating so that, for example, a
worker with a three percent permanent impairment qualified for up to
twenty-six weeks of benefits.!”® The Legislature also called upon a
three-member panel and the Division of Workers’ Compensation to
establish a new Florida impairment rating guide using objective crite-
ria.!"

The new law further provided that an injured employee could not
be declared permanently and totally disabled if the employee could
engage in light work within a 100-mile radius of the employee’s resi-
dence.!? The legislation also shifted the burden of proof to the em-
ployer to prove that the employee’s post-injury earning capacity
equalled or exceeded the pre-injury wage.!3

2. The Industrial Relations Commission

The 1990 law recreated the Industrial Relations Commission (IRC)
to review orders issued by judges of compensation claims.!" A party
could appeal IRC decisions directly to the First District Court of Ap-
peal. The new law also changed the way judges of compensation
claims were nominated, and provided for the anonymous evaluation
of the judges by practicing workers’ compensation attorneys within
forty-five days of hearings in which the attorneys participated.!!s

107. Ch. 90-201, § 20, 1990 Fla. Laws 894, 937; see also supra note 30 (discussion of Marti-
nez).

108. See Ch. 90-201, § 20, 1990 Fla. Laws 894, 939-40.

109. Ch. 90-201, § 17, 1990 Fla. Laws 894, 922; see also supra note 30 (discussion of Marti-
nez).

110. Ch. 90-201, § 20, 1990 Fla. Laws 894, 939.

111. Id. § 20, 1990 Fla. Laws at 936-37.

112. Id. §20, 1990 Fla. Laws at 934,

113. Id. § 20, 1990 Fla. Laws at 937-38.

114, Id. §§ 27-29, 1990 Fla. Laws at 954-56; see also supra note 30 (discussion of Martinez).

115. Ch. 90-201, § 39, 1990 Fla. Laws 894, 980; see also supra note 30 (discussion of Marti-
nez).
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3. Attorneys’ Fees

The new law limited attorneys’ fees for future medical or rehabilita-
tion benefits to five years from the date the claim was filed,"s as op-
posed to five years from the date of the hearing. The law also
amended the mediation process to allow both parties to be represented
by attorneys.!V’

4. Substance Abuse: A Drug-Free Workplace

The 1990 law replaced the substance abuse provisions with compre-
hensive guidelines for implementing drug-free workplace programs,!!s
The new law also gave employers incentives, such as reductions in
premiums, for implementing a drug-free workplace.!'® An employee
found to be under the influence of alcohol or drugs while working in a
drug-free workplace would automatically forfeit any right to benefits
if injured.'? Employees who refused drug tests would also forfeit ben-
efit rights.12!

Further, if an injured employee had a blood alcohol level of .10%
or greater, a presumption arose that the employee’s alcohol consump-
tion caused the injury.'?? With a drug-free workplace program in
place, such injuries were noncompensable unless the employee rebut-
ted the presumption by clear and convincing evidence.'”® In cases
where drugs or alcohol were found in the employee’s system, but were
determined not to be the cause of the injury, twenty-five percent of
the employee’s indemnity benefits, not to exceed $5,000, went toward
paying for the employee’s drug or alcohol rehabilitation.

5. Health Care

The 1990 law required the Department of Insurance to establish a
pilot program in managed care techniques to monitor heath care
costs.!?* [t also provided that no health care provider could refer an

116. Ch. 90-201, § 29, 1990 Fla. Laws 894, 955; see also supra note 30 (discussion of Marti-

nez).

117.  Ch. 90-201, § 25, 1990 Fla. Laws 894, 951-52; see also supra note 30 (discussion of
Martinez).

118. Ch. 90-201, §§ 11-13, 1990 Fla. Laws 894, 910-20; see also supra note 30 (discussion of
Martinez).

119. Ch. 90-201, § 51, 1990 Fla. Laws 894, 994.

120. Id. § 11, 1990 Fla. Laws at 911-12.

121. Id.

122. Id. § 11, 1990 Fla. Laws at 910.

123. 7 .

124. Id. § 19, 1990 Fla. Laws at 933-34; see aiso supra note 30 (discussion of Martinez).
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employee to any other health care facility or provider without carrier
or employer approval, except in emergencies. 123

6. Exclusions

The new law modified definitions to eliminate compensation for the
following types of injuries: those sustained while participating in so-
cial or recreational activities;!?6 those sustained while traveling to and
from work;'¥ those sustained while deviating from the course of
work; and those caused by any subsequent intervening accident.'”® The
1990 law also eliminated exemptions from obtaining workers’ com-
pensation coverage for sole proprietors, officers, and partners in the
construction industry.'?

7. Rate Rollback

Finally, the 1990 legislation enacted a one-year mandatory twenty-
five percent reduction in premium rates charged by all insurers.'3°

F. Martinez v. Scanlan and the 1991 Special Session

The controversy over the 1990 legislation began soon after its pas-
sage. The new legislation encountered political challenges from those
in the construction industry who lost their exemptions. In addition,
after becoming law on June 26, 1990, the bill was immediately chal-
lenged on constitutional grounds in Martinez v. Scanian.'®

Although nearly every provision was challenged on some basis, the
primary issues in Martinez consisted of questions of violations of due
process, the separation of powers doctrine, and the single subject
rule.’® The Florida Supreme Court found the entire act unconstitu-
tional because it violated the single subject rule.'** The court also
found the provisions creating the Florida International Affairs Com-
mission unrelated to the workers’ compensation statute.!

In January 1991, the Legislature convened in a special session to
correct these flaws. The Legislature eliminated the portion of the 1990

125. Ch. 90-201, § 19,71990 Fla. Laws 894, 933-34.

126. Id. § 15, 1990 Fla. Laws at 920; see also supra note 30 (discussion of Martinez).

127. Ch. 90-201, § 15, 1990 Fla. Laws 894, 920.

128. Wd.

129. Id. § 9, 1990 Fla. Laws at 905-06; see also supra note 30 (discussion of Martinez).

130. Ch. 90-201, § 57, 1990 Fla. Laws 894, 995-96; see also supra note 30 (discussion of
Martinez).

131. 582 So. 2d 1167 (Fla. 1991).

132. Id. at 1169-70.

133. Id. at 1172,

134. Id. at 1173-74.
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law establishing the Florida International Affairs Commission.!3 It
also eliminated other politically controversial provisions, such as those
creating the Industrial Relations Commission and those removing ex-
emptions from coverage for sole proprietors, officers, and partners in
the construction industry.*¢ Beyond some other technical changes, the
Legislature readopted the substance of the 1990 legislation.!s

IV. THE 1993 REGULAR LEGISLATIVE SESSION

Notwithstanding these major reforms, workers’ compensation in-
surance premiums continued to rise. In January 1992, rate increases
of 31.2% went into effect.'*® Although the rate of increase slowed to
7.2% in January 1993,'* the fear of continued high premiums kept
workers’ compensation on the legislative agenda. Indeed, at the begin-
ning of the 1993 session, Governor Lawton Chiles highlighted work-
ers’ compensation as an anticipated issue for that session.'*

Nevertheless, the 1993 Regular Session came to a close before legis-
lators could reach agreement on a workers’ compensation bill. As in
past sessions, the significant issues included attorneys’ fees, rising
medical costs, wage loss changes, re-creation of an appellate body
similar to the Industrial Relations Commission, and regulatory issues
related to self-insurance funds and a joint underwriting association. ¥
Legislators debated two proposals in the 1993 session. A coalition of
labor and industry developed one proposal, which the Governor sup-
ported.* The House of Representatives generated an alternative pro-
posal.'#

135. Ch. 91-1, 1991 Fla. Laws 21; Ch. 91-2, 1991 Fla. Laws 120; Ch. 91-5, 1991 Fla. Laws
133.

136. Ch. 91-1, 1991 Fla. Laws 21; Ch. 91-2, 1991 Fla. Laws 120.

137. Staff of Fla. H.R. Comm. on Com., HB 11-B (1991) Staff Analysis (final Jan. 30,
1991) (on file with comm.).

138. See Stupski, supra note 104.

139. Id.

140. Fra. H.R. JOUR. 4, 6 (Reg. Sess. Feb. 2, 1993) (address by Gov. Lawton Chiles).

We know that soaring workers’ compensation rates are putting our small businesses
out of business every day. . .. We have to return the system to its original pur-
pose. . . . [I]t wasn’t designed for lawyers, it wasn’t designed for doctors, it wasn’t
designed for insurance companies. It was designed to help employers and their work-
ers. Let’s take it back to that.

Id.

141. Staff of Fla. H.R. Comm. on Com., HB 2063 (1993) Staff Analysis (Mar. 9, 1993) (on
file with comm.) [hereinafter *‘Staff Analysis for HB 2063"’).

142. Working within the theory that the original workers’ compensation system was designed
to serve primarily the employee and the employer, the Governor sponsored a coalition of labor
and industry to develop a workers’ compensation reform package. A major concern was that
other parties in the workers’ compensation industry had dominated the solutions in the past,
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A. Attorneys’ Fees

The 1979 law required employees to pay 100% of their attorneys’
fees. Nonetheless, the statute allowed certain exemptions that became
the rule rather than the exception. The proposal by the labor and in-
dustry coalition eliminated all claimant’s attorneys’ fees and created a
section of public lawyers within the Department of Labor and Em-
ployment Security.'* Claimants then would have the option of using
these state lawyers or hiring private counsel. Fees could not be as-
sessed against the employer or carrier, however.

In contrast, the House plan proposed a straight five percent reduc-
tion to each level of the 1977 attorneys’ fees schedule.'s In addition,
the House plan placed a five-year cap on attorneys’ fees, calculated on
future indemnity payments. 4

B. Heaith Care

In 1990, health care costs in the Florida workers’ compensation sys-
tem exceeded the amount paid in indemnity benefits.!¥” The use of
limitations on provider services in the coalition proposal, and the em-
phasis on managed care in the House proposal constituted the primary
difference between the two proposals. The coalition proposal limited
chiropractic services to the first of twelve visits or a thirty-day treat-
ment period, unless prescribed by a physician, and eliminated pay-
ments to work hardening, pain management, and weight loss
programs.'“® The House proposal, on the other hand, encouraged
managed care without the limits on chiropractors or work hardening,
pain management and weight loss programs.!* It also required carri-
ers and self-insurance funds to review all treatment plans before au-
thorizing providers to begin treatment.!® Both proposals increased
utilization review in an effort to restrict overutilization by providers.

particularly in the medical and legal fields. Accordingly, this coalition attempted initially to draft
a bill addressing only the concerns of labor and management. Videotape of Town Meeting with
Gov. Chiles in Orlando (Mar. 16, 1993) (on file with Fla. H.R. Comm. on Com.) (comments by
Gov. Chiles concerning workers’ compensation).

143. The Senate did not formally prepare a work product, but informally attempted to draft
a bill.

144. Fla. HB 953 (1993).

145. Staff Analysis for HB 2063, supra note 141, at 9.

146. Id.

147.  See Stupski, supra note 104.

148. Fla. HB 953 (1993).

149. Staff Analysis for HB 2063, supra note 141, at 7.

150. Id. at 5.
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C. Wage Loss

Compared to other states, Florida has a significantly greater fre-
quency of permanent total disability awards.'>' By the end of the 1993
session, both the coalition proposal and the House proposal included
four significant changes to the permanent total disability determina-
tion process.'s? First, before a claim could be filed, a six-month wait-
ing period after MMI was required. Second, reemployment
assessments were mandated before a permanent total disability claim
could be awarded.!®* Third, periodic vocational reevaluations were re-
quired, even after the permanent total disability was established.!** Fi-
nally, employees engaged in sheltered employment were not eligible
for a permanent total disability judgment.'s$

D. The Industrial Relations Commission

Both proposals authorized an updated version of the Industrial Re-
lations Commission, called the Workers’ Compensation Appeals
Commission.'ss Parties could appeal decisions from the judges of
compensation claims directly to this Commission. In addition, appeals
from the Commission would be to the First District Court of Appeal
only by writ of certiorari.'s?

E. Regulatory Issues

The regulation of self-insurance funds and changes to the Workers’
Compensation Joint Underwriting Association (JUA) were the most
controversial workers’ compensation issues of the 1993 session.'® The
House proposal amended the existing Joint Underwriting Association
to include both commercial carriers and group self insurance funds.'*?
This proposal also transferred the regulation of all workers’ compen-
sation insurers to the Department of Insurance.!® In addition, self-

151. NAaTIONAL CoUNCIL ON COMPENSATION INSURANCE, REVISED GOVERNOR’S WORKERS’
COMPENSATION PROPOSAL (Mar. 16, 1993) (on file with Fla. H.R. Comm. on Com.).

152. Fla. HB 953 (1993).

153. Id.

154. Id.

155. Id.

156, Id.

157. Id.

158. Interviews with Rep. Joseph R. ‘‘Randy’’ Mackey, Jr., Dem., Lake City, and staff
members of the Fla. H.R. Comm. on Com. (Apr. 1993).

159. Fla. HB 2063 (1993) (second engrossed).

160. Id. Currently, the Department of Labor and Employment Security regulates self-insur-
ance funds that write workers' compensation coverage, and the Department of Insurance regu-
lates commercial carriers and other insurance entities that may underwrite forms of insurance
other than workers’ compensation. See FLA. STAT. §§ 440.57, .5705, .572 (1993) (Dep’t of Labor
& Employ. Sec.); Id. §§ 624.02, .06, .075, .11 (1993) (Dep’t of Ins.).
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insurance funds had to report experience data to be used in the devel-
opment of workers’ compensation rates.'! Although the House ini-
tially passed these proposals, the controversy surrounding them
proved so overwhelming that the entire workers’ compensation pack-
age died in the Senate. A Special Session was scheduled for November
1, 1993, to complete the task of addressing workers’ compensation
reform.!62

V. 1993 SPECIAL SESSION 63

The 1993 Special Session effort to address workers’ compensation
reform highlighted the traditional topics of workers’ compensation
legislation: health care costs, wage loss and indemnity benefits, the
dispute resolution process, and regulatory issues such as the Joint Un-
derwriting Association.!s*

A. Health Care

Aggressive managed care and case management were proposed as a
solution to rising health care costs in the workers’ compensation sys-
tem. Underwriters of workers’ compensation coverage were author-
ized to establish—using either health maintenance organizations or
provider networks—contractual arrangements with health care provi-
ders to provide workers’ compensation health care services.'$s Each
arrangement is characterized by use of a medical care coordinator or
case manager, an internal grievance procedure, and a comprehensive
network of medical services. !¢

The medical care coordinator is a ‘‘gatekeeper,’’ serving as a case
manager for the employee, and must be a licensed physician or osteo-
path. All referrals and utilization review are done by the medical care
coordinator. The internal grievance procedure within the managed
care arrangement would allow the employee an additional mechanism
to seek redress of dissatisfaction with medical care without the neces-

161. Fla. HB 2063 (1993) (second engrossed).

162. Proclamation of Gov. Lawton Chiles (Oct. 11, 1993) (on file with Fla H.R. Com. on
Comm.).

163. The Legislature convened in Special Session from November 1-10, 1993, and passed a
significant rewrite of certain portions of chapter 440, Florida Statutes. The bill was signed into
law on November 24, 1993, and was assigned chapter number 93-415, Laws of Florida. The
analysis of this legislation was still incomplete at the time of the printing of this Article; how-
ever, this section reviews some of the major provisions.

164. Summary of Conference Committee Action Report for SB 12C (Nov. 9, 1993) (on file
with Fla H. R. Com. on Comm.).

165. Id. § 18 (FLA. STAT. § 440.134).

166. Id.
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sity to seek legal counsel and pursue a claim before a judge of com-
pensation claims.

Until January 1, 1997, implementation of managed care arrange-
ments are encouraged through a ten percent credit to the employer’s
workers’ compensation premium.'s’ Subsequent to that date these ar-
rangements would be mandatory.

B. Indemnity

There were significant changes to indemnity benefits in this act. A
combination of definitional changes, as well as benefit reductions,
were adopted. The definition of permanent disability was revised to
include only catastrophic injuries such as severe paralysis from spinal
cord injury, amputation or loss of appendage, brain or head injury
accompanied by severe motor, cerebral, or neurological disturbances,
substantial second- or third-degree burns, blindness, or any injury se-
vere enough to qualify for federal disability benefits.!58

The maximum number of weeks an injured employee could collect
temporary partial and temporary total benefits was reduced from 260
weeks to 104 weeks.!® In addition, an impairment schedule was
adopted which provided for three weeks of benefits for every one per-
cent of impairment.’ The impairment benefits were limited to fifty
percent of the average weekly temporary total benefits.'”

The concept of wage loss was eliminated and a schedule of supple-
mental benefits was established for severely injured employees with an
impairment rating of twenty percent or greater and who had not re-
turned to work at eighty percent of their preinjury wage.'”? Supple-
mental benefits are payable at the rate of eighty percent of the
difference between eighty percent of the employee’s preinjury wage
and after injury earnings.!”

C. Dispute Resolution Process

The dispute resolution process was redesigned to allow for informal
dispute resolution facilitated by the Division of Workers’ Compensa-
tion. An Employee Assistance and Ombudsman Office was created

167. Id. § 95.

168. Id. § 2 (FLa. STAT. § 440.02(34)).
169. Id. § 20 (FLa. STAT. § 440.15(2), (4)).
170.  Id. § 20 (FLA. STAT. § 440.15(3)(2)3.).
171, Id.

172, Id. § 20 (FLA. STAT. § 440.15(3)b.).
173. Id.
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within the Division of Workers’ Compensation.'’* The goal of this of-
fice is to assist the employees, employers, carriers, and health care
providers in informally resolving disputes. The office has thirty days
to attempt to resolve the dispute before an employee can file a claim
with a judge of compensation claims.

In addition, a pay without prejudice mechanism was established for
carriers to pay claims. Rather than the current requirement to pay or
deny a claim within twenty-one days, a carrier has fourteen days to
begin paying claims to employees. This is without prejudice, however,
to deny claims within 120 days.!”

Mandatory mediation was required of all claims prior to a hearing
before a judge of compensation claims. Within twenty-one days of a
filing of a petition of benefits, a mediation conference is to be held.'’s
Mediation is attempted for ten days, after which a judge holds a pre-
trial hearing and the formal dispute resolution process is initiated.!”
The time frame for the formal dispute resolution process was changed
to require that the final hearing be concluded within forty-five days
rather than 120 days from the date of the pretrial hearing.!”®

D. Attorneys’ Fees

The schedule of attorneys’ fees was reduced five percent from its
" present structure.!” The schedule as amended provides for twenty per-
cent of the first $5,000, fifteen percent of the second $5,000, and ten
percent of the remaining amounts. Indemnity awards are reduced to
five percent after ten years.

E. Safety

A two percent premium credit for implementing a state approved
safety program was established as an incentive to encourage attention
to safety by small employers.'® In addition, significant resources were
provided to the Division of Safety to enhance both its technical assis-
tance to small employers as well as its enforcement efforts.!®! The bill
also required the creation of safety committees by employers with ten
or more employees. 8

174. Id. § 24 (FLA. STAT. § 440.191).
175. Id. § 25 (FLA. STAT. § 440.192(8)).
176. Id. § 30 (FLa. STAT. § 440.25](1)).
177, Id. § 30 (FLa. STAT. § 440.25(4)()).
178. Id. § 30 (FLA. STAT. § 440.25(4)(b)).
179. Id. § 34.

180. Id. § 94 (FLa. STAT. § 627.0915).
181. Id. § 110.

182. Id. §63.
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F. Joint Underwriting Association

A Joint Underwriting Association (JUA) was established to provide
coverage to employers who were unable to purchase workers’ compen-
sation coverage on the open market. The JUA was established with
three plans: Plan A for small employers whose premiums do not ex-
ceed $2500; Plan B for employers engaged in high risk industries; and
Plan C for other employers who are placed there primarily because of
high accident ratios. '8

G. Small Business Purchasing Alliance

A small business purchasing alliance was created to assist small em-
ployers in purchasing workers’ compensation coverage. The alliance
will function as a non-profit entity to serve as a broker between small
employers and underwriters specializing in workers’ compensation in-
surance, s '

VI. SuMMARY OF REFORM EFFORTS

The preceding survey reveals almost annual attempts to address
many of the same issues. Solutions offered in one year become prob-
lems in a subsequent year. Indeed, since 1979, each legislative reform
of the workers’ compensation statute has addressed attorneys’ fees,
medical costs, dispute resolution mechanisms, wage loss changes and
insurance regulatory issues.!8s

Obviously, this troubles Florida policymakers: Why does a system
based on such a simple concept continue to spin out of control, frus-
trating everyone involved? This section analyzes some of the issues
that have been debated in the last fifteen years and that will most
likely serve as the focus of future debates.

A. Attorneys’ Fees

Attorney involvement and the cost of claimants’ attorneys’ fees are
frequently cited as indicators of serious problems within Florida’s
workers’ compensation system. Although attorney involvement in
these cases has increased, approaching twenty-one percent in 1990,
this is not inconsistent with other states.!® It is doubtful attorney in-

183. Id. § 98.

184. Id. §102.

185. See supra notes 27-30.

186. NATIONAL CoUNCIL ON COMPENSATION INSURANCE, Florida Workers’ Compensation Re-
source Book 6 (1993).
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volvement can be significantly reduced without changes to the dispute
resolution process, such as mandatory mediation or simplification of
the benefit structure together with implementation of managed care
and case management.

Many critics, however, blame the system’s problems on the high
cost of claimants’ attorneys’ fees. Consequently, very little discussion
occurs concerning defendants’ attorneys or their fees. Nonetheless,
statistics from the National Council on Compensation Insurance
(NCCI) indicate that attorneys’ fees for both claimants and defen-
dants account for only 1.6% of the entire workers’ compensation sys-
tem’s multi-billion dollar costs.!®

As a result, some theorize that reform efforts in this area are in-
tended to provide an advantage in an adversarial process rather than
genuinely reduce either attorney involvement or attorneys’ fees. Fu-
ture legislative debates will most likely include proposals relating to
mediation, the reduction of attorneys’ fees, the removal of claimants’
lawyers from the system by creating a bureau of public lawyers, as
well as increased efforts to streamline and shorten the dispute resolu-
tion process.

B. Health Care

One of the nationally recognized efforts of the 1993 session was the
Florida Legislature’s passage of a landmark health care bill.’®® This
was significant because the cost trends in workers’ compensation have
begun to emulate the trends in the economy as health care costs have
consumed a greater share of overall spending. Indeed, health care
costs accounted for fifty-two percent of the cost of claims paid in
1990.189

Managed care will serve as the focal point of this debate. At issue
will be the use of a mandatory or authorized managed care model and
how this should be implemented. Much of the debate will center on
the Oregon experience. Oregon is the only state using a managed care
system with enough data from which to make cost calculations.'® The
state reduced costs by twelve to eighteen percent with a thirty percent
market penetration. ! '

187. NATIONAL CouNcCIL ON COMPENSATION INSURANCE REePORT, HB 2063 (second engrossed)
(n.d.) (on file with Fla. H.R. Comm. on Com.) [hereinafter NCCI REPORT].

188. Ch. 93-129, 1993 Fla. Laws 657.

189. See Stupski, supra note 104.

190. NATIONAL CoUNCIL ON COMPENSATION INSURANCE REPORT ON MANDATORY MANAGED
CARE (Mar. 19, 1993) (on file with Fla. H.R. Comm. on Com.) [hereinafter MANDATORY MaN-
AGED CARE]J; see also NCCI REPORT, supra note 187.

191. MANDATORY MANAGED CARE, supra note 190.
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Significant differences exist between Florida and Oregon, however.
Oregon has a more rural population.'® Florida also has multiple un-
derwriters of workers’ compensation insurance, while Oregon has
only two principal providers.!*® Nevertheless, enough similarities exist
to attempt some comparisons. Should a more aggressive managed care
model be implemented in Florida, perhaps the market penetration
would be higher, resulting in increased savings.

C. Dispute Resolution and the Industrial Relations Commission

As noted previously, the 1979 Legislature abolished the Industrial
Relations Commission as the appellate body for resolving workers’
compensation claims. This action was recommended by the Commis-
sion on the Florida Appellate Court Structure, appointed by then-
Chief Justice England of the Florida Supreme Court.!'** The initial rec-
ommendation provided that appeals should be distributed among all
the district courts of appeal.’ The 1979 Legislature did not follow
this recommendation, however, because of concerns that it would re-
sult in conflicting decisions'® All appeals were thus referred to the
First District Court of Appeal.!”’

During the 1993 Regular Session, a proposal was offered to recreate
the Industrial Relations Commission in the form of a Workers’ Com-
pensation Appeals Commission. Ironically, the rationale offered for
reestablishing the appeals structure was the inconsistency of opinions
provided by the First District. Thus, as is often the case with workers’
compensation, previous reforms are dusted off and offered as new so-
lutions to recurring problems.

Inconsistency among the decisions rendered by the judges of com-
pensation claims may be the real reason for the confusion in the opi-
nions at the appellate level. Under the current system, judges of
compensation claims are free to adopt their own rules of procedure.
Hence, similar claimants injured under similar circumstances often re-
ceive different awards. Little case law precedent exists at the trial level
to guide judges in making consistent decisions.

D. Wage Loss

During the 1993 Regular Session, wage loss discussions were limited
to the frequency of permanent total disability awards in Florida. A

192. IHd

193. Seeid.

194. See Sadowski, supra note 1, at 660.
195. Id.

196. Seeid.

197. Id.
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growing concern exists, however, that wage loss, offered as a solution
in 1979, has become a costly problem.*® While it may be premature to
discard wage loss as a failed experiment, it is worth noting some na-
tionwide trends.

Immediately following the 1979 adoption of wage loss, Florida’s
workers’ compensation rates declined for four consecutive years.!®
Thus, on the surface, wage loss appeared to be a major success. Nev-
ertheless, in reviewing the historical trend in workers’ compensation
rates nationwide, most states’ rates declined during this same time
frame.? To lend further evidence that the change to wage loss was
not singularly responsible for the immediate decline in workers’ com-
pensation rates, rate filings are based on a historical claims experience
from the previous year. Further, most experts believe it takes approxi-
mately two years to notice, through rate filings, changes in experience
resulting from legislative efforts. Therefore, more study is necessary
to determine whether the successful results attributable to wage loss
might simply have reflected a national trend.

E. Insurance Regulatory Issues

1. Joint Underwriting Association

As with any mandated insurance program the thorny question al-
ways exists concerning how to provide affordable insurance to those
unable to purchase the required coverage. Current law, contained in
the 1979 reform, created an optional Workers’ Compensation Joint
Underwriting Association (JUA) to offer workers’ compensation cov-
erage to small businesses and high risk employers. This statute was
never implemented and, in its place, commercial carriers voluntarily
created the ‘‘assigned risk pool,’” similar to a joint underwriting asso-
ciation, to underwrite these policies. Underwriters participated in the
assigned risk pool based on their share of the workers’ compensation
market,

Group self-insurance funds have always forcefully opposed partici-
pating in the assigned risk pool or a JUA. Commercial carriers have
argued that a competitive advantage is available to the funds because
they can pursue increases in market share without corresponding in-

198. Bill Bergstrom, State’s Program is Called ‘Stupid, Not Salvageable,’ TALLAHASSEE DEM-
OCRAT, June 16, 1993, at 5B.

199. See Stupski, supra note 104,

200. John F. Burton, Jr., & Timothy P. Schmidle, Workers’ Compensation Insurance Rates:
National Averages Up, Interstate Differences Wzden in WORKERS' COMPENSATION DEsk Book I-
6 (1992).
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creases in poor risk policies. Groups argue that the popularity of self-
insurance programs results from their attention to safety and stream-
lined claims management that keeps premiums low. In 1992, the
group funds were successful in amending the statute to exclude them
from the optional JUA.2! Self-insurance funds are now the dominant
writers of workers’ compensation coverage, and considerable debate
remains over their participation in a mandatory JUA. Because of the
1992 amendment, it is now necessary to alter the law to spread the
underwriting risk to include both the carriers and funds.

2. Regulatory Authority

Currently, the Department of Labor and Employment Security reg-
ulates self-insurance funds writing workers’ compensation coverage.
The Department of Insurance regulates commercial carriers and other
insurance entities that may underwrite other forms of insurance in ad-
dition to workers’ compensation. Under most circumstances, this du-
plication would be an obvious target of criticism; however, it has been
tolerated and viewed as beneficial to all concerned. Self-insurance
funds have long been wary of regulation by insurance regulators, fear-
ing they are prejudiced by the interests of the large commercial carri-
ers. The insurance marketplace has become more complex, however,
and the distinctions between commercial carriers and self-insurance
funds have become less clear. Many self-insurance funds actually pur-
chase insurance products, such as reinsurance, to protect against sig-
nificant losses. Accordingly, it has become increasingly difficult for
two separate regulatory authorities to regulate this complex field, as
well as justify this governmental duplication of effort.

3. Rate Setting

Under current law, only commercial carriers report rating experi-
ence data to the rating services that calculate workers’ compensation
rates. This rate tends to be artificially high, as carriers reflect only
thirty-five percent of the market, and this includes the assigned risk
pool with a poorer rate history. To include self-insurers in this process
would allow a more representative sample of claims’experience, as
well as include underwriters with better claims management records.
The NCCI estimated that this alone could reduce the overall workers’
compensation rates by 1.8% 22

201, Ch. 92-318, § 25, 1992 Fla. Laws 3081, 3103.
202. NATIONAL COUNCIL ON COMPENSATION INSURANCE REPORT ON THE EFFECTS OF INCLUD-
ING SELF-INSURED DATA IN THE RATE BASE (n.d.) (on file with Fla. H.R. Comm. on Com.).



1993] WORKERS’ COMPENSATION REFORM 527

VII. CoNCLUSION

Workers’ compensation has proven an almost annual source of con-
troversy and debate in Florida. Legislators, who have passed signifi-
cant workers’ compensation reform legislation in six of the last sixteen
years, find themselves facing continued high premium rates and over-
all dissatisfaction with the system. Similar to the legendary fate of the
Greek King Sisyphus, condemned to roll a heavy rock up a mountain
in Hades only to have it roll back down again just as he reached the
top,® today’s policymakers continue to struggle with this seemingly
perpetual problem. Already with the ink barely dry on the 1993 Spe-
cial Session reform, there is an interest in developing a *‘glitch bill”’ to
readdress issues not satisfactorily resolved in the 1993 Special Session
act. Old solutions are often dressed up and presented as bold new ini-
tiatives; conversely, bold new initiatives are subsequently discarded as
system-destroying problems. An examination of the history of work-
ers’ compensation reform reveals a system fraught with seemingly in-
soluble problems. If historical precedents are a reflection of the
future, workers’ compensation will most likely continue as a source of
public policy debate for years to come.

203. WEBSTER’S NINTH NEw COLLEGIATE DicTiONARY 1102 (9th ed. 1987).
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