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ABSTRACT

When Chinese National Offshore Oil Corporation, Ltd. ( CNOO@ngbted to
buy American-owned Unocal Corporation, it unleashed a “perfesnsin Washington.
Members of Congress immediately called upon President Bush to invokgdris-lorio
authority to prevent the transaction. After the president cthimetion would be
premature, Congress quickly coalesced to block the deal. The Chikpsssed surprise
at the political backlash and ultimately CNOOC was forced to withdravidts

The purpose of this study is to explain the fervor that arose oM&QOLC'’s
proposed acquisition of Unocal. The study builds upon the theoretadamh of new
institutionalism which emerged in response to the shortcomingshedries that
diminished the importance of political values and collective chaicéorieign policy
making. Since institutionalism emphasizes the significandasbéry and assumes the
infusion of societal values over time, the study applies histagsaarch methodology to
the case study. Sources of data include the U.S. Constitutionestatwlicial opinions,
congressional hearings and reports, White House papers, admugstnales, and
published biographies. Secondary sources include the media, journals, rdathnki

publications.



The study examines how the president and Congress rely upon foileslfor
making policy, and how these rules reinforce the status quo and otestteles for
change. Over the years, the president has acquired greatemf@aicy making
authority which has upset the balance of power between the two deuiaglong bodies.
Since policy making is incremental, members of Congress hadeddo be resourceful
in devising informal mechanisms for change. One such mechaotiticization of an
event to raise public awareness, elevate an issue to the tappaflicy agenda, and build
coalitions essential to passing legislation.

The research finds that competition between the president and Congegss
foreign and national security policy authority is played out in Weghin and is reflected
in policy outcomes. In the Unocal acquisition case, politicizatiaywall members of
Congress to advance their agenda to tighten up the president’s pi@cessiewing
foreign acquisitions and to give Congress greater oversight authority.

This study is important and timely because China has becamagaa player in
the global economy and is driving the global search for new armmblelsources of
energy. As China extends its reach, competition with the U.S. andro#jer energy
importers will increase. Although competition is considerecerasd for a healthy
capitalist economy, other factors influence whether competititinheawe a positive or
negative impact on competitors. One of these factors is the percepthow China’s
emergence in the global economy will affect U.S. national ggcufhe future of U.S.-
China relations will depend upon the ability of our political institutidasachieve

balance and compromise in energy, foreign trade, and national securityspolicie
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CHAPTER ONE: INTRODUCTION

Early in 2005 the Chinese National Offshore Oil Corporation, Ltd. OR)
expressed interest in purchasing American-owned Unocal Coxpurafihe Chinese
company’s proposal unleashed a “perfect storm” in the world of \Wgisini politics
Claiming that the foreign acquisition of an American oil corporatwould threaten
national security, a group of U.S. legislators called on Presiiestt to invoke his Exon-
Florio authority and prevent the transactforBut when the Bush Administration stated
this action would be premature, Congress quickly coalesced to blockalheTde speed
with which Congress reached consensus to intervene in the proposedtivansas
exceptional. At the same time, media coverage elevated theievikatpublic’'s eye and
further politicized the issue of foreign acquisitions of American businesses.

The Chinese expressed surprise about the reaction in Congress, izimghiaat
CNOOC had proposed a routine business transaction and the company ®meamtag

had made every effort to be transparent and comply with Amedagan Heated debates

! 1n 1997, Sebastian Junger adopted the phrase “perfect storm” as the title of his book
about the 1991 Nor’easter storm. Here, we use it to describe a perfect situatemwhe
rare combination of circumstances occurs to generate a political outcrgsbls in

policy change.

% The Exon-Florio Amendment to Section 721 of Brefense Production Act of 195@s
initially introduced in Congress to order the executive branch tmieeatrade with
countries that had a large trade surplus. The law has evolvedimecand will be
discussed in detail in chapter 4.

1



ensued, lasting throughout the summer until the eleventh hour when CN@€mrs
finally withdrew the bid just before it was to go to the Unotatlsholders for a vote on
August 10, 2005. In spite of severe criticism against China, Beijohgali escalate the
issue beyond strongly admonishing Congress for its tactics. CN@OC bid slowly
faded from the American press but continued to be a point of discusstongress as
key legislators sought greater oversight of foreign mergeid acquisitions under
statutory authority of the Exon-Florio Amendment and how it was being implemented

Meanwhile, the Chinese were particularly perplexed by theomedtisecurity
concerns voiced by American legislators. Ever since the 1989< Hinese leadership
had pursued a foreign policy based on the principles of “indepeaderd peace.” The
primary goal had been to accelerate economic growth so asito ahigher standard of
living for Chinese citizens and the consensus in China was that economic growthtcan bes
be realized in a peaceful global environment. For more than two dedageU.S.
government had supported China’s cooperative approach and encouraged China to
become more engaged in the global economy. Given the mutually beEnetenomic
relationships that had developed between the two nations, why would th€Edah@ess
oppose CNOOC’s bid to purchase a failing U.S. corporation when meagers
acquisitions are a basic feature of competition in the capitalist market?

The purpose of this study is to explain the fervor that arose inr€ssgver the
CNOOC bid. We examine American political institutions fromseacio-historical
perspective which views these institutions as being embedded withs vilae are

reflected in the formal rules for policy making that develop owvee. Although formal



rules reinforce institutional stability, they often create atdss and constraints that
inhibit efficient policy making and restrict institutional actémsm accomplishing their
own policy goals. As a result, institutional actors often turn tammé& mechanisms for
creating change.

Sometimes these informal mechanisms are straight forward amgparent, and
eventually become formalized. But sometimes these mechaaisnebtuse and difficult
to comprehend. For this reason, scholars have relegated informal palicyg to the
“black box” where the process may be obvious or intuitive to institutiacirs, but
appears mysterious to outside observers. This mystery is diypeninous when the
outside observers are from a foreign nation and have not been minetse American
culture and values which have shaped the formal rules and have influaegedlitical
dynamics that take place within the “black box.”

The study is an attempt to delve into the obscurity of the “black box” whtmes ac
filter information and devise alternative mechanisms focuoimventing or overcoming
the formal rules that are inherently resistant to change. ahlaéysis examines the
dynamics of formal constraints and informal mechanisms of chaongethese dynamics
may elevate a particular issue to the top of the foreigrtyalgenda and, by doing so,
may influence political outcomes which have broader implicationsfuture policy
making.

This dissertation considers these institutional characteristiben the context of
a changing world — a twenty-first century global economy adigdio China’s global

expansion and America’s heightened sense of vulnerability anelagexd emphasis on



national security. This specific case study investigathmey folitical reaction which
surfaced when Chinese-owned CNOOC attempted to acquire a floundenegcan-
owned corporation is both important and timely. China has become aptejer in the
global economy and China’s economic growth is driving its globaicketor new
sources of energy. As China extends its reach, competitibntinat United States and
other major energy importers will increase.

Although competition is considered essential for a healthy capiedonomy,
other factors influence whether competition will have a positive or negatpeciron the
competitorss Perhaps most significant, is that China’s emergence in thel giotxaomy
has occurred at a time when there has been increased discussiorpalagubil,”
increased concern that global supplies of recoverable fossil feetiecreasing, and
increased concern about the impact of greenhouse gases generatedboyntng of
fossil fuels. If China’s demand for energy continues to inera@asts current rate, global
fuel shortages will be accompanied by increased costs worldwisl@ result, American
citizens may no longer be able to enjoy the low-priced ggnand steady economic

growth that they have come to take for grarfted.

% Flynt Leverett and Jeffry Bader, “Managing China-U.S. EpeBgmpetition in the
Middle East,” The Washington QuarterlyWinter 2005-06): 187-201. Leverett and
Bader cite Henry Kissinger's concern that competition over gnisrdikely to cause
international conflict. The authors argue that “prudent” managemeheafompetition
for Middle Eastern oil will be necessary to avoid friction betwehina and the U.S.
See also Caroline Daniel, “Kissinger Warns of Energy Conflietyancial Times June

2, 2005; and Robert A. Manninghe Asian Energy Factor: Myths and Dilemmas of
Energy, Security and the Pacific Futuiidew York: Palgrave, 2000).

* For an introduction to this debate see, for example, Gal Luft and Karig, “The
Sino-Saudi Connection,Commentary117, no. 3 (March 2004): 26-29; and Dan
4



China’s aggressive development policies may also impact the diakmice of
power which, in turn, will influence how nations perceive their needdtional security.
Although the capitalist economy is based on free trade and thed Biages values free
trade, the U.S. government also uses trade policies to influermgrf@overnments and
promote American ideals. If China pursues global expansion and regotiade
agreements which do not impose similar policies or do not aspirehieva similar
ideals, it may undermine the preeminence of the United Statiee global economy.
This may lead to a change in the balance of power among naties atal threaten U.S.
national security.

Past studies have shown that corporations seeking to extend theitiomgera
beyond national boundaries face a number of issues they do not face whatmgpe
within the borders of a single nation-state. There are risks amiticts that arise in
trying to do business in nation-states with different cultures, values, atidghalystems.
Historically, there has been a perception that the intemdstdobal corporations are
identical with the interests of the governments in the home cesnwui those
corporations. This perception has been reinforced by the internatiaiabns literature
dominated by the realism and balance of power theories.

However, theories that explained foreign policy during the Cold War lesge
explanatory power today. After the fall of the Soviet Union, theddnbtates claimed

status as the most preeminent world power; but during the lasde@l€&hina has emerged

Blumenthal, “China and the Middle East: Providing Armigliddle East Quarterlyl2,
no. 2 (Spring 2005): 11-19.



as a major player in the global economy. In addition, the UnitatesSthas lost
negotiating power as terrorist groups have expanded their astiviierrorism in the
twenty-first century extends beyond the boundaries of the natiten-atal threatens
national security at the same time that it challenges tants of traditional international
relations theories.

New theories are needed to understand the complexity of WiBa@elations in
which the two nations espouse contradictory ideologies, yet pursue foreigegualigch
have created mutual dependence on one another for economic growth. néghefli
demarcation are becoming blurred as the Chinese Communistdabtygating some of
its economic powers to private corporations, while the U.S. Congsessining in
capitalist corporations with increased regulatory constraints.

This study builds upon the theoretical approach of new institutionaligime
theory first emerged in response to the shortcomings of rearmmother strains of
thought which diminished the importance of political values and collective choibde W
institutionalism has substantial explanatory powers, recent theiding efforts have
focused on distinguishing separate strains within the institutgmalol of thought. This
study challenges bifurcation of the theory by identifying a common thealretre.

This approach to institutionalism assumes the significance of anutios’'s
history and the infusion of societal values over time. Theserfaatfect the institution’s
structure and role within the polity. In the United States, polialkers operate under the
rule of law, which the founders intended to be transparent, and theseconkgute

institutional constraints which reinforce stability. The tenderawatds institutional



stasis benefits society by creating a sense of seaunigh is important in a democratic
society where individualism prevails and where individuals are ¢gheto take
responsibility for planning their futures. These institutional rallesd values encourage
innovation and entrepreneurship, but the system of checks and balanceshgand t
constraints it imposes on political actors) affects legistaefficiency and makes it
difficult for Congress to react quickly and enact laws in a timely manner.

This approach looks at the endogenous institutional factors thattim@esion
making, but also acknowledges that external factors — such as e¢hthabthe U.S. and
China play in the global economy, increased competition for steadsebaiole supplies
of energy, and predictions concerning peak oil — play a role inideaisaking. When
CNOOC began its quest to purchase Unocal, the company thougldsitplaying
according the rules of the American capitalist economy. Eve©@BIs foreign
advisors, who assisted with crafting the proposal, seem to have &egmnt off guard
when they did not foresee the reaction in Congress. The signéiaz#nthe ongoing
political tug-of-war between the U.S. president and Congress concefoiamn
commercial transactions seems to have escaped others asnalaliing U.S.-China
analysts and international economists, who also expressed surprigeeopeliticization
of CNOOC'’s business proposal.

This study aims to build an awareness of how the built-in tensiomebatthe
executive and legislative branches causes U.S. legislatorsesmrt rto informal
mechanisms to accomplish their personal agendas. It delvekenfoi¢stion of whether

the proposed CNOOC purchase really constituted a national settwatt, or whether



there were other motives behind politicization of this particulainlegs transaction. The
research indicates that the underlying reason for bringingrépgosed acquisition to the
public’s attention was to build support for modifying the Exon-Florio Admeent. Even
though Congress had passed the Exon-Florio Amendment decades pegletents
have intervened in very few business interactions and have prohibited bahdaul of
deals from being consummated. For years, legislators had beew dalliincreased
oversight over the president’'s implementation of the statute. hBytfaced institutional
constraints which weakened their ability to reform the Exon-Flamdwisions. This case
study shows how individual members of Congress acted straltggio politicize
CNOOC'’s proposed acquisition of Unocal as a means of overcomirg itietgutional
constraints.

The complexity of this single event and the depth of misunderstatgirtge
Chinese and other foreign observers call for examination of threesgpget integrated,
matters affecting U.S.-China policy. The first concerns Céinaique approach towards
economic development and integration into the world economy. The second concerns the
fragmented approach towards policy making in the United Stategsaimpact on U.S.-
China policy decisions. The third concerns the impact of Septebihe2001 on the
lives of American citizens and elevation of national securityhenU.S. policy making
agenda.

Chapter 2 sets the stage for analyzing the politicization o©OG®'s bid for
Unocal by discussing China’s development strategy and the needombinually

increasing energy supplies to support economic growth. Chapdgs 3he foundation



for understanding the incessant competition between the U.S. presideGbagress by
examining the historical process of institutionalization in whiohmal rules were
developed and values were embedded in the political system. CBagls®r examines
how the September 11, 2001 terrorist attacks empowered the presidenalfimately
led the 109th Congress to reach a consensus that congressionagjhbvever the
president’s Exon-Florio authority needed to be strengthenedseTiwo chapters set the
stage for the case study analysis in Chapter 4.

Chapter 4 distinguishes laws that govern domestic mergers anditmogifsom
those that govern foreign mergers and acquisitions. It discussiegitiative history of
the Exon-Florio Amendment which was enacted to delegate authmotitye president to
prevent foreign mergers and acquisitions when national securityatvatake. Once
implemented, members of Congress realized the shortcomings oExe-Florio
Amendment, but found it difficult to correct those shortcomings within fdrenal
constraints imposed by the institutional structures, rules, and standanalysis of the
Unocal case shows how members of Congress resorted to infornudlamsms,
including politicization of this specific event, to accomplish their policygjoa

Chapter 5 continues the story of the Unocal by examining the outcainike
perfect storm that the CNOOC bid unleashed in 2005. Politicizatitreadvent unified
Congress in moving forward to modify the Exon-Florio Amendment, butcthgp de
grace came several months later when Congress learneddHanited Arab Emirates-
owned Dubai Ports World was purchasing London-based Peninsular anthO8am

Navigation Company which operated ports in the United States. hHper argues that



the back-to-back foreign acquisitions proposed by CNOOC and Dubai Wantsl,
within the context of the need for heightened national security &ftérand a growing
phobia of China’s dominance in the global market provided the impetusdmbers of
Congress to use informal mechanisms to reassert theiradggsprerogatives and take
back power from the presidency. In short, the analysis showhth&@NOOC deal fell
victim to a domestic power struggle in the United States.

The rest of this introductory chapter focuses on the developmérg tdieoretical
approach for this case study. First we review the reapgroach to the study of
international relations and how it assumes a national consensudimggareign policy
decisions. Then we explain how new institutionalism emergeésjponse to the realist
approach as a means of “bringing the state back in” to the disnusf international
relations and how institutional theory allows for consideration ofrales that domestic
conflict plays in determining foreign policy outcomes. Finally, describe our

theoretical approach and methodology in more detail.

I. LITERATURE REVIEW
A. Realism
In our quest to answer the Unocal puzzle, we first turn to intenatrelations
theory as it developed after World War 1l when nations divided wtorhajor camps —
those which adhered to a capitalist world-view and those which atiteesecommunist
world-view. The chasm created by this bi-polar world, dominajethé United States

and the Soviet Union, led international relations scholars to foceigfopolicy concerns
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on the distribution of power, the causes of war, and the conditions agcésspeaceful
coexistencé. At the same time, there was a movement towards bringing onedibility
to the field of study by emphasizing the importance of developsuieatific approach.
Since then, international relations scholars have held to thetheméttellectual progress
depends on rigorous theory and systematic empirical testing;sthiaétier theory and
better methods of theory testing are necessary for the fiblel televant to policy makers
and those concerned with foreign policy issues. The presumption golitat makers
would make better decisions if they could identify the causatefo that drive
international relations and foreign poliCy.

It is within this context that realism emerged as the & @pproach to the study
of international relation®. Realists assume the structure of the international syistem

defined by the formal arrangement and position of states withisysegm. The primary

> Morton KaplanSystem and Process in International Politiew York: Wiley, 1957);
Hans MorganthauPolitics among Nations: The Struggle for Power and Pe@bew
York: Free Press, 1967); Kenneth N. Walktan, the State, and WaiNew York:
Columbia University, 1979); and Chris Brown and Kirsten Ainl&nderstanding
International Relations3® ed. (New York: Palgrave MacMillan, 2005).

® See for example, David J. Singer, “The Incomplete TheorisgHnaithout Evidence,”
in Contending Approaches to International Polifiexd. James N. Rosenau and Klaus
Knorr (Princeton, NJ: Princeton University, 1969).

" Jeffry A. Friedan and David A. Lake, “International RelationsaaSocial Science:
Rigor and Relevance ANNALS of the American Association of Political and Social
Sciences00 (July 2005):137.

8 Joseph S. Nye Jr. and Sean M. Lynn-Jones, “International Secudie$S A Report of
a Conference on the State of the Fieldférnational Securityl2 (Spring1988): 8. Two
primary schools of realist thought were elaborated by Hans Mdraer(political) and
Kenneth Waltz (structural), but we will not distinguish between these schools here

11



attribute of the system is that it lacks central authoritynar8hy “provides both the
motivating rationale for state behavior as well as the ontwdbgssence that drives
international policies — the search for security in a hostile, nealeprone, self-help
international system” In this environment, self-preservation is of primary importdfice.
Because self-preservation is subject to each state’s positibim vihe system, and is
dependent upon the distribution of power, states must constantly compete fof power.
During the Cold War, realism provided a means for understanding the an-goin

power struggle between the United States and the Soviet Unioro(laeid communist
states) and proposed that balance of power is a necessaryorofadipeace. Upon the
collapse of the Soviet Union, the United States emerged a®thmant power and some
scholars began to suggest that realism had lost its explanatosr}owBut Waltz

defended the realist approach by emphasizing that unipolaribeisléast durable of

® Darryl S.L. Jarvis, “Multinational Enterprises, InternatioRalations and International
Business: Reconstituting Intellectual Boundaries for the New mfillen,” Australian
Journal of International Affair&9 (June 2005): 205.

19 paul R. Viotti and Mark Kauppi, edslnternational Relations Theory: Realism,
Pluralism, Globalism and Beyor{@oston: Allyn and Bacon, 1999), 55-57.

1 Kenneth N. Waltz, “Realist Thought and Neorealist Thealgyirnal of International
Affairs 44, no. 1 (Spring/Summer 1990): 21-38; and Hans MorganBualilics among
Nations: The Struggle for Power and Pedskew York: Free Press, 1967).

12 Stefano Guzzini, “The Enduring Dilemmas of Realism in Intéonal Relations,”
European Journal of International Relatiori€), no. 4 (December 2004): 533-568;
Margarita H. Petrova, “The End of the Cold War: A Battle od&ing Ground between
Rationalist and Ideational Approaches in International RelatioBs®dpean Journal of
International Relation®, no. 110 (March 2003): 115-163; and Charles W. Kegley, Jr.,
“The Neoidealist Moment in International Studies? Realist Mydmsl the New
International Realities,International Studies Quarterly7 (June 1993): 131-146.

12



international configurations” — just as “nature abhors a vacuum, soatteral politics
abhors unbalanced power” — and so the power struggle will corfinliberefore, when
China initiated its “open door” policy and began the journey towards raodoeic
development, realists began to view this policy as a strategyldbal expansion and an
effort to tip the balance of power in China’s favor.

Although realism is compelling for its parsimony and its abildyexplain the
dynamics of states vying for power within an internationaitesy, its adherents have
recognized that the international system is simply one factoaping and shoving”
foreign policy™* There is also a need to open the “black box” of domestic politids a
look at the various domestic systems and institutions that conttibdibe formation of
states’ foreign policie§> This is especially the case in trying to understand whytBe

Congress reacted so vehemently to CNOOC'’s proposed acquisition ofl Usndao

13 Kenneth N. Waltz, “Structural Realism after the Cold Wart&rnational Security25
(Summer 2000): 28; and Michael Mastanduno, “Preserving the Unipolar MomeristReal
Theories and U.S. Grand Strategy after the Cold Watérnational Security21 no. 4
(Spring 1997): 88.

4 Kenneth N. WaltzMan, the State, and W#&New York: Columbia University, 1979),
70-72; and Kenneth N. Waltz, “Reflections ©heory of International PoliticsA Reply
to My Critics,” in Neorealism and its Criticsed. Robert O. Keohane (New York:
Columbia University, 1986), 322-46.

15 G. John Ikenberry, David A. Lake, and Michael Mastanduno, “Introduction:
Approaches to Explaining American Foreign Economic Policygiternational
Organization42 (Winter 1988): 5; Stacie E. Goddard and Daniel N. Nexon, “Paradigm
Lost? Reassessing Theory of International PolitiEsjfopean Journal of International
Relations11 (March 2005): 24; Sheldon W. Simon, “Is there a U.S. Strategydstr E
Asia?” Contemporary Southeast Asia: A Journal of International & Strategic Afgdirs
(December 1999): 325-343; and Peter A. Gourevitch, “The Second Image&EvEne
International Sources of Domestic Politicdriternational Organization32 (Autumn
1978): 882, 901.
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understand how Congress was able to achieve a consensus to block thaoacqiiis
speed which is uncharacteristic of the fragmented system of Americay palicng.

B. New Institutionalism

To understand the role that domestic political institutions plafaailitating or
inhibiting financial transactions in a global economy we turn to the aralgpproach of
new institutionalism. New institutionalism delves into the “black”’bof domestic
politics by looking at institutions as mechanisms for channeling @ntstraining
individual behavior and shaping policy outcomes. Because new instituionplaces
the “black box” within the context of the larger world, this approattbws us to
integrate our analysis of U.S. domestic politics with the twérgy century global
environment characterized by China’s expanded approach to economicpteset and
America’s new emphasis on homeland security.

The theoretical approach of “new institutionalism” first emdrge response to
the shortcomings of realism and other strains of thought which diminished the imagorta
of political values and collective choice. March and Olsen obdehat the ideas behind
this new approach

deemphasize the dependence of the polity on society in favor of an

interdependence between relatively autonomous social and political

institutions; they deemphasize the simple primacy of micro pseseand
efficient histories in favor of relatively complex processed historical
inefficiency; they deemphasize metaphors of choice and allecativ

outcomes in favor of other logics of action and the centrafitjmeaning
and symbolic actiof’

16 James G. March and Johan P. Olsen, “The New Institutionalisganational
Factors in Political Life, The American Political Science Revi@® (September 1984):
738.
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Although “far from coherent or consistent,” new institutionalismineé&a a “more
autonomous role for political institutions” without denying the impwéa of social
context of politics, the economy, or the motives of individual acfors.

As interest in this approach increased, attempts at theordirguilwere so
extensive and so diverse that it became unclear as to whallyex@w institutionalism
was, how it could be distinguished from other approaches, and how it could be
measured® Hall and Taylor proposed that some of the ambiguities could beésgiin
by recognizing that institutionalism is not one unified body of ¢ibdu Instead, they
suggested the three schools of thought emerged to “elucidate théhablestitutions
play in the determination of social and political outcom@&sWhile it would be beyond
the scope of this dissertation to fully elucidate these approacbhegf aummary of the
three bodies of thought is relevant to the development of our theoretical framework.

The first approach, historical institutionalism, seeks to improve upaticpbl
theories which focus on micro-analysis by “bringing the stat&dato the discussiof’
Although influenced by the structural-functionalist view that thetypo# a system of

interacting parts historical institutionalism does not accepidéa that individuals are

17 March and Olsen, 738.

18 B. Guy Peters|nstitutional Theory in Political Science: The ‘New Institutionalism’
(New York: Continuum Press, 2005), 44.

19 peter A. Hall and Rosemary C.R. Taylor, “Political Sciemcel the Three New
Institutionalisms, Political Studiest4, no. 5 (December 1996): 936.

2 Theda Skocpol, “Bringing the State Back In: Strategies oflysig in Current
Research,” iBringing the State Back Jred. Peter B. Evans, Dietrich Rueschemeyer, and
Theda Skocpol (Cambridge: Cambridge University, 1985), 9.
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the driving force> Instead, historical institutionalism builds upon theories that mssig
importance to formal political institutions by examining themimyrtheir formative
periods?® The premise is that history is important because instituti@ateca system of
collective values as they are being formed and these valuesnavedded in the
structures of the institutions and thereby affect the policy-mgagioces$® One needs
an understanding of institutional legacies in order to fully understanecpudast policy
outcomes?

Over time, historical institutionalism evolved into a complex famork centered
on the impact of formal administrative and political institutions pmlicymaking.
According to Skocpol, this approach “views the polity as the pyifwanus of action, yet
understands political activities, whether carried out by politicansy social groups, as

conditioned by the institutional configurations of governments and poblipeaty

%1 See Gabriel Almond and G. Bingham Pow€lhmparative Politics: A Developmental
Approach (Boston: Little, Brown, 1966) for a comprehensive discussion sfrtietural-
functionalist view.

%2 Harry Epstein and David Apter, ed€omparative Politic{Glencoe, IL: Free Press,
1963).

23 Aaron Wildavsky, “Choosing Preferences by Constructing Institutidn€ultural
Theory of Preference FormationAmerican Political Science Revie®l (March
1987):12; and Peter A. Hall and Rosemary C.R. Taylor, “Politicarfse and the Three
New Institutionalisms,Political StudiesA4, no. 5 (December 1996): 938.

24 Daniel Béland, “Ideas, Interest, and Institutions: Historicalitlriginalism Revisited,”

in New Institutionalismed. André Lecours (Toronto: University of Toronto Press, 2005),
29; B. Guy Peters and Jon Pierre, “Institutions and Time: Proldé@snceptualization
and Explanation,Journal of Public Administration Research and The®ryo. 4 (998):
570-71; and Peter A. Hall and Rosemary C.R. Taylor, “Politicari®el and the Three
New Institutionalisms,Political StudiesA4, no. 5 (December 1996): 940-41.
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systems.*> Rather than focusing exclusively on state autonomy, Skocpol sudgaists t
institutionalism should focus on four factors:

(1) the establishment and transformation of state and party caganiz.;

(2) the effects of political institutions and procedures on the idEgtit

goals, and capacities of social groups...; (3) the “fit” — or ldekeof —

between goals and capacities of various politically active granusthe
historically changing points of access and leverage alloweal tation’s
political institutions; and (4) the way in which previously esthigits

social policies affect subsequent polities.

By contrast, the second approach of rational choice institutionaissnlargely
inspired by the application of conventional rational choice assumputotigetstudy of
congressional behavior. Assuming that individuals tend to make declsisesl on
maximizing utility, legislators have multiple preferences, andtipali issues are
multidimensional, rational choice theorists have tended to concludie Wauld be quite
difficult to achieve the majority votes needed to pass ldigislan Congres$’ But, as
Hall and Taylor point out, empirical research shows the oppositee tkea strong
tendency towards stability in congressional decision maKing.

To resolve this paradox, rational choice institutionalism focuses tbe “

importance of institutions as mechanisms for channeling and consgrandividual

%> Theda SkocpolProtecting Soldiers and Mothers: The Political Origins of Social
Policy in the United Statg€ambridge, Mass.: Harvard University Press, 1992), 41.

6 Theda SkocpolProtecting Soldiers and Mother§he Political Origins of Social
Policy in the United States4l; Daniel Béland, “ldeas, Interest, and Institutions:
Historical Institutionalism Revisited,” 32.

2’ peter A. Hall and Rosemary C.R. Taylor, “Political Scieacel the Three New
Institutionalisms, Political Studiesd4, no. 5 (December, 1996): 942-43.

28 |pid., 943.
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behavior.®® Individual actors are still expected to maximize their queas utilities, but
they are constrained by institutional structure, rules and proestiu Or, as Ostrom
suggests, rational actors are “fallible learners” who wiljage in a “continuous trial-
and-error process until a rule system is evolved that participaonisider yields
substantial net benefitd” Either way, institutions tend to be characterized by the
majority of actors, rather than any one individual.

Rational choice theorists suggest individuals define their goalg@idrences
independent of, but subject to the constraints of, institutions. Proponents abpinbach
emphasize that it allows political actors to have multiple g6afor example, individual
legislators may be motivated by a desire to be re-electedhetb@ to secure campaign
contributions, aspirations for power or position within the legistatandideological
commitment to specific policy outcomes at the same time ti &re subject to
constraints imposed by legislative coalitions and committee besship and their

political party>®> Rational choice institutionalism is attractive because [psheis

29 B. Guy Peters|nstitutional Theory in Political Science: The ‘New Institutionalism’
(New York: Continuum Press, 2005), 49.

30 Kenneth A. Shepsle, “Studying Institutions: Some Lessons fronRéti@nal Choice
Approach,”Journal of Theoretical Politicg, no. 2 (1989): 131-47.

31 Elinor Ostrom, “A Behavioral Approach to the Rational Choice Theor@aifective
Action,” American Political Science Revi@& (March, 1998): 8.

32 Elisabeth R. Gerber, “Legislatures, Initiatives, and Reprasent The Effects of State
Legislative Institutions on PolicyPolitical Research Quarterl49 (June 1996): 266.

% Robert Dahl,Democracy and Its Critic§New Haven, CT: Yale University Press,

1989); David MayhewCongress: The Electoral Connectighew Haven, CT: Yale

University Press, 1974); Anthony Down&n Economic Theory of Democraéiew
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understand how political actors respond to the incentives and consim&iotiiced by
their institutions at the same time that it permits us to see how individuals hanerasti
in shaping institutions to meet their personal goals.

Scott asserts that the third approach of sociological instituisomdisagrees with
the rational choice perspective and suggests that the instilutboms and procedures of
modern organizations are the result of cultural values and prattic&ociological
institutionalism defines institutions broadly to include “symbol systems, cogsitripts,
and moral templates” that guide human actinsThis approach also focuses on the
interactive relationship between institutions and individual actionthoAgh actors may
be purposive or rational, institutions influence their behavior by pmyidicripts to

follow, and actors influence institutions by asserting their preferefices

York: Harper and Row, 1957); Thomas Romer and James M. Snyder JiEmpimical
Investigation of the Dynamics of PAC Contribution&inerican Journal of Political
Science38 (1974): 745-69; Kevin B. Grier and Michael C. Munger, “Committee
Assignments, Constituent Preferences, and Campaign Contributiesm)yomic Inquiry

29 (1992): 24-43; Richard R. Fenno, Zgngressmen in Committe@8oston: Little,
Brown and Company, 1973); and Gary W. Cox and Mathew D. McCuldbegsslative
Leviathan: Party Government in the Hou@gerkeley: University of California Press,
1993).

3 W.R. Scott)nstitutions and Organization@housand Oaks, CA: Sage, 1995).

% peter A. Hall and Rosemary C.R. Taylor, “Political Scieacel the Three New
Institutionalisms,Political Studiesd4, no. 5 (December, 1996): 947.

3% B. Guy Peters and Jon Pierre, “Institutions and Time: Probler@teptualization
and Explanation,Journal of Public Administration Research and The®myo. 4 (1998):
566; Peter A. Hall and Rosemary C.R. Taylor, “Political Sciesmoeé the Three New
Institutionalisms,”Political Studies44, no. 5 (December 1996): 948-50; and Donald D.
Searing, “Roles, Rules, and Rationality in the New InstitutiomglisThe American
Political Science Revie@®5 (December 1991): 1241.
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In comparing these approaches, scholars have emphasized both smitard
differences. For example, Thelen focuses on distinguishing ratichaice
institutionalism from historical institutionalism. She suggestat trational choice
theorists, working at the mid-range of theory building, ofteanat to develop grand
theories with more general theoretical claims; whereasyrigt®avho adopt historical
institutionalism often focus on a limited range of cases tleauanified in space and/or
time3” Thelen identifies another difference in the approaches to sgist building.
While rational choice theorists derive their research questions $ituations in which
observed behavior seems to deviate from theoretical expectationsyrichls
institutionalism theorists often begin with questions that emerge fromvelsevents®

Although both approaches are interested in identifying and understanding
regularities in politics over time, Thelen concludes the matimdigon is that the rational
choice approach emphasizes coordinating functions and equilibrium order tivéi
historical approach emphasizes historical process. Rational cliogzeists see
institutions as holding together a particular pattern of politidsilew historical
institutionalism theorists tend to reverse causality to sugfestinstitutions “emerge
from and are sustained by features of the broader political and social cGhtext.”

The exercise of distinguishing among different approaches tansgiutionalism

has value in trying to isolate the theory’s essential elemeuatghe risks associated with

37 Kathleen Thelen, “Historical Institutionalism in ComparativeitRsl,” Annual Review
of Political Science (1999): 373.

38 |bid., 373-74.

%9 |bid., 384.
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this exercise are dilution of the theoretical richness anddb#s explanatory powers.
For example, although the rational choice approach may lend insighinhvidual
decision making within the institutional context, the impact of individual decisit&migna
on political outcomes may not be understood without understanding the iosttuti
structure and functions. Similarly, the study of an institutiomssohical evolution may
provide insight into institutional constraints, but it may not be ablexigain why
individual actors within an institution prefer certain choices aMéers or why some
actors may have greater ability to influence colleague’s choices thenrs.ot

Rather than distinguishing among the three approaches to new ims#ligin,
this study is based on the assumption that there are commomtdemthe institutional
research to suggest a unified theory. It suggests that tbeetibal core includes the
significance of an institution’s history and infusion of societalues that affect the
institution’s role within the polity. Within this context, the fodgson the “black box”
where formal rules govern yet informal mechanisms shape aadddlitical interests in
order to produce policy outcom&s.The general framework for looking into the “black

box” of domestic politics is described below.

. THEORETICAL FRAMEWORK

A. An Integrated Theoretical Approach to U.S. — China Foreign Policy

Institutionalism refers to an approach to the study of politicstitutions which

includes a set of ideas and hypotheses concerning the relatiovsebeinstitutional

“0 Ellen M. Immergut, “The Theoretical Core of the New Institutimma,” Politics and
Society26 (March 1998): 25.
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characteristics and political actors. It assumes thatutietis are shaped by history and
infused with shared values that influence their structures, rulesstandards. These
endogenous characteristics create stability and predictaliégded for long term
planning. At the same time that these formal structuress,rahd standards facilitate the
actions of political actors, they also create constraints. Asuwt, political actors will
tend to adapt, but one way that they adapt is to rely upon informdiamem for
creating policy change.

This dissertation develops an integrated theory by adopting caresels of the
historical, rational choice, and sociological approaches to nditutimalism that were
discussed in the literature review above. The following premisastitute the core
elements of the theoretical framework:

1. The premise that history is important because institutions caesystem
of collective values during their formative stage, and these vatesmbedded in
institutional structures that affect the policy making process.

2. The premise that institutional actors tend to base decisions dminiagy
utility, but political issues are complex and multidimensional, @stitutional actors
must constantly weigh multiple preferences.

3. The premise that democratic institutions are characterizedobmal
constraints that provide institutional stability, but allow for infatrmechanisms that
permit individual actors to assert their own preferences in the decision maBagggr

4, The premise that the success of an individual legislator in €ssgr

overcoming institutional constraints that impact foreign policy m@akiepends upon
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manipulation of a variety of factors, including: (a) public awasenéb) constituent and
party support, (c) coalition building, (d) presidential support, and (e) timing.

This approach to institutionalism suggests that policy changersmental and
gives weight to the significance of previously enacted lawsexplaining how policy
change takes place, the dissertation considers the contenttafgelasy and legislative
proposals as well as the reasons why individual actors conceivedcbbse to support
various policy alternatives. By grasping the motivation behin@d¢has’ policy choices,
it will be possible to gain a better understanding of the siestdljat the actors develop
to persuade others to support their policy alternatives. One of shevags to get at the
heart of policy initiatives is to analyze the actors’ discoffse.

The dissertation’s theoretical approach assumes that when capsratiter into
the global capitalist market, they organize their economic esvso as to maximize
profits. This assumption holds true regardless of whether the cbopoia private
enterprise or a jointly-owned public/private entity. A corollafythis assumption is that
corporations are motivated to manage risk in the global capitadigtetnand that they
have a variety of strategies at their disposal. Some of gke aire political and social
instability, bureaucratic complications, local interference wittional laws, high fees
and administrative charges, undeveloped infrastructure, and supplyemsobl Risk
management strategies include encouraging the country of ddgestablish stable

diplomatic relations with the host country, encouraging the host cotmtmgprove the

1 Daniel Béland, “Ideas, Institutions, and Policy Changeyirnal of European Public
Policy 15, no. 5 (August 2008): 701-04.
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legal environment for foreign investment in local enterprises, relying up@rabections
provided by international law, crafting creative financial mgements for doing business
within the host country, and integrating foreign capital, labor, and atseurces into the
enterprises operations within the host coufftry.

The approach also assumes that foreign policy decisions do nqlaakewithin
a vacuum; they are influenced by the international environmentkhsasvthe domestic
environment. One of the most outstanding characteristics of thenahtmal
environment in 2005 was China’s emergence as a major economic powara Aécade
of explosive growth, there was no indication that China’s economy wwelak pace
with its impressive track record. In fact, China’s foray im® ¢tapitalist world economy
had become so successful in stimulating the domestic economy llegiaine part of a
comprehensive strategy for developing geopolitical alliances thas virtually
inconceivable when communist China and capitalist Americagiimsred into diplomatic
talks under the Nixon Administration.

Another feature dominating the global environment in 2005 was the UrSnwva
terror which followed the September 11, 2001 terrorist attack on trelVWrade Center.
For the first time in recent memory American citizens haad Isesjected to a sense of
vulnerability and fears of subsequent attacks on their homeland. résuly, national
security took on a new meaning in the American psyche and cameyta plew and

more prominent role in both domestic and foreign policy making.

42 Zhu Ang, “China’s Investment Environment, Laws, and RegulationsChima’s
Energy and Mineral Industries: Current Perspectived. James P. Dorian and David G.
Freidley (Boulder, CO: Westview Press, 1988), 128-130 discusses thetaaphs and
disadvantages of the investment environment in China.
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This global environment has set the stage for our inquiry into wirnygess
politicized CNOOC’s business proposal to acquire the underperfgrniinocal
Corporation. The research questions that we address in the study are as follows:

1. What are the roles and responsibilities of the executive ansldbge
branches in overseeing foreign mergers, acquisition, or takeovers?

2. What laws may the president or Congress invoke in order to block a
particular foreign merger, acquisition, or takeover?

3. Are there different laws and procedures for blocking a foreigrgeng
acquisition or takeover for economic reasons as opposed to national security concerns?

4. If one branch of government perceives either an economic onanalat
security threat and the other branch does not, must the branchvipgrdbe threat
obtain consent or support from the other branch in order to prelienmerger,
acquisition or takeover?

5. Are there certain situations in which one branch or the other miay a
independently?

6. What mechanisms did Congress employ to block CNOOC'’s proposed
acquisition of Unocal?

7. What role did individual legislators play in the attempt to blockdéal
and what were their individual beliefs as to why the deal needed to be blocked?

8. Since Congress is comprised of independent actors, and the policy making
process is fragmented, how can Congress influence executiva adien current laws

do not require action and a threat is deemed imminent?
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B. Methodology

This study uses historical research methodology which focuses oysianal
original documents. Since the study is concerned with identifyiagconstraints that
political institutions create and the opportunities for implemengialicy change the
researcher sought sources of data that would provide specific conténé golicy
proposals that the actors promoted. This data was found in the follaypeg of
documents: (1) legal sources such as the Constitution, statutes, aml pjoinions; (2)
official government documents such as congressional reports, white papsers, and
administrative rules; and (3) presidential and legislativentesials found in published
biographies. The study supplements these original sources with sgc@odaces
including media sources such as newspapers, magazines, radiofeleaisscripts, and
public opinion polls; peer-reviewed journals; and think tank publications.

Initially, the research design included a survey instrument tlagt sent to all
members of the 189Congress. The survey included both multiple choice and open-
ended questions designed to be broad in nature to provide interviewiaase lab
prioritizing and bringing out issues of greatest importance to théithough some
legislators responded, there was an overwhelming reluctancatioigate in a written
survey, or to respond to follow-up telephone calls or email inquiries &oyone other
than members of their own congressional districts.

The survey was attempted during an election year and the respoppest she
author’s hypothesis that legislators’ individual actions are drivenagplly by the desire

for re-election. This motive leads legislators to focus tmelividual policy agendas on
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issues perceived to be of priority to their constituents. Sincsutivey response was not
statistically significant, the study relies upon the sourcesdatd described above. Any
comments received from legislators will be treated as and@iatawill be reinforced by
documentary evidence.

While direct access to the president and executive staff woulddesreideal, it
was not possible given the president’s leadership style andiifielential treatment of
foreign business transactions within the White House. Foreign paslidyinternational
relations scholars have long encountered similar difficulties iquieng detailed
information about the decision making process. The information is déirddtand often
incomplete. In recent years, there has been an information expleglonncreased
access to information over the World Wide Web, but care must be takensure
authenticity of the information. At the same time, the mediabea®me much more
involved in interviewing individuals involved in the decision-making precasd in
analyzing their decisions. There has also been an increastoimoguaphies in which
decision makers feel a need to document their own actions and perceytitims
process® These secondary sources added to interpretation of the paitidabnment,
but our analysis primarily relies on official White House docusiepitess releases, and

statements to the media.

3 Ryan K. Beasley, Juliet Kaarbo, Charles F. Hermann, and MarGaretermann.
"People and Processes in Foreign Policymaking: Insights frommp@ative Case
Studies,"International Studies Revie®/(Summer 2001): 217-250; reprintedLieaders,
Groups, and Coalitionsed. Joe D. Hagan and Margaret G. Hermann (Blackwell
Publishers, 2002).
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1. CONCLUSION

This chapter suggests that CNOOC unleashed a “perfect stord@05 when it
proposed to purchase American-owned Unocal Corporation. Although CN2iad
the bid was simply a business transaction, members of Congress claimed ihveas &
national security and immediately called upon President Bustvoike his Exon-Florio
authority to prevent the transaction. On the surface, it appéardte Chinese that
Congress politicized the CNOOC bid to prevent China from deveojps economy.
This study questions why Congress felt compelled to intervermgsiparticular business
proposition.

Traditional international relations theories which assume foneddicy is based
upon a struggle for power cannot explain how domestic politics influeangation’s
foreign policy decisions. For this, the study turns to the apprfacéw institutionalism
which focuses on an examination of what happens within the “black dfosbmestic
policy making. The study suggests that an understanding otitrestdl constraints and
the mechanisms that institutional actors employ to overcome thast¢raints may lend
insight into foreign policy making and help explain why some for@igiicy issues are
politicized while others are not.

The study adopts a socio-historical approach to new institutionalibioh
requires the laying of a foundation for the analysis by platiagevent of CNOOC's bid
for Unocal within the context of that particular point in historyha@ter 2 describes
China’s rapid and continuous economic growth, the energy resourcesl needaintain

this growth, and the disparity between demand and domestic supptiedacts indicate
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that China has no alternative but to look outside its borders for @ccessrgy supplies
that will continue fueling economic development.

The socio-historical approach also assumes institutions are dnfusie values
and that these values influence the institution’s structures, ruidsstandards, and
ultimately the leaders’ decision making processes. Chaptearirees the historical
processes which have shaped American political institutions. sé¢uskes how these
institutions have been infused with values that transcend the valueg oha individual
within the institutions, and how these values are essential to the survivalpams$iex of
the capitalist economy.

In crafting the American Constitution, the Founding Fathers estatlisine
institutional structure which provided political stability. The Cdosbn also defined
separate powers for the executive and legislative branchesicouporated a system of
“checks and balances” which prevents either one of the institutions fecoming too
powerful. As a result, policy making in the United Statesdagriented and inefficient
and often times difficult to predict. When CNOOC contemplatetiddor Unocal, the
corporation focused on the business opportunity but failed to foresethehaid would
become entangled in an institutional struggle between Congneksthe president over
foreign policy powers.

Chapter 4 discusses the details of the Unocal case. It begmghes laws that
govern mergers and acquisitions in the United States and focuseéfcalheon the
Exon-Florio Amendment. An examination of the 2005 congressional heamiligates

that the Exon-Florio Amendment, and Congress’s concern about how ibded

29



interpreted and implemented by the presidency, was at the h¢laet dhocal acquisition
controversy. The analysis in this chapter shows how informalanesths and strategies
serve as a means of overcoming the institutional inefficierofiise American political
system.

Sometimes these mechanisms operate within the “black box” ofypohking in
Congress and, in spite of laws requiring transparency, may benhido@ public
scrutiny. Even though we may never be able to discover all thdsdet deals that are
negotiated in private, we may acquire more insight into the polits5omes through case
studies that analyze the informal methods that key decision magergo accomplish
their policy goals.

Chapter 5 draws conclusions as to why and how some members oeE€onged
informal mechanisms available to them to politicize the CNORE for Unocal.
Extending the analysis beyond the House of Representative’s enacirRasolution
344 (which focused on preventing CNOOC from acquiring Unocal aredvel so much
press) provides for greater understanding as to why poliimezat CNOOC's proposal
was instrumental to achieving long-sought statutory changes inExwoan-Florio
provisions. In 2006, as Congress was debating an amendment to Exortd~fmoweide
greater oversight of presidential authority over foreign aceuisit United Arab
Emirates-owned Dubai Ports World attempted to control PeninsulaODaedt Steam
Navigation, a British company that operated terminals at seenakican ports. This

case study shows how politicization of CNOOC's bid for Unoefipdd Congress defeat
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the Dubai Ports World acquisition and set the stage for futursldége oversight of

foreign acquisitions of American corporations.
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CHAPTER TWO:
THE UNOCAL PUZZLE

I. CHINA’'S DEVELOPMENT STRATEGY

A. Entering the Global Economy

Self-reliance had been a major strategic priority for yetimee decades under
Mao’s leadership. Then in the late 1970s after Deng Xiaoping tapewer, China’s
leadership began to look outward for economic grdWttExhausted by the disruptions
and uncertainties of perpetual political campaigns, the Chineseepamjplraced the idea
of stabilizing their economy and raising their standard of livontevels enjoyed by the
world’s more developed countries. At the Third Plenum of the Btav€ongress in
December 1978, the Chinese Communist Party initiated a “fundanaaabe in its
domestic as well as its foreign policy prioriti€s."These changes required an openness

that had not been seen for decades as exemplified by theS&ttitical Bureau’s 1979

4 Philip Andrews-Speed, Xuanli Liao, and Roland Dannreuseategic Implications of
China’s Energy NeeddNew York: Oxford University Press, 2000), 53; Stanley Lubman,
“Through a Glass, Dimly,Problems of Post-Communisé, no. 2 (March/April 2000):
34; and Philip Andrews-Speed and Sergei Vinogradov, “China’s Involveme2entral
Asian Petroleum: Convergent or Divergent Interestg®ian Survey40, no. 2
(March/April 2000): 379.

5 Chen zhimin, “Nationalism, Internationalism and Chinese Foreigry?bliournal of
Contemporary Chind, no. 42 (February 2005): 460.
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publication and widespread distribution of national economic data whistaiest step
towards greater transparency in the Chinese ecoflomy.

The Party confirmed its backing of economic liberalization at1®®0 National
People’'s Congress by appointing Zhao Zhiyang as prime mi@steiHu Yaobang as
secretary-general of the Party. Zhao Zhiyang called for abamgl6éonce and for all”
the idea of self-reliance and urged the nation to enter the wuatétets!’ Secretary-
general Hu Yaobang proclaimed China’s foreign policy should bellmasée principles
of “independence and peace,” that is, independence to pursue relationshiwpsulia
promote China’'s economic goals and a peaceful environment that wouttireaten
China’s national security?

The leadership endorsed gradual transformation from a centrallyngoa
economy toward a more market-based economy as they pursued piblatiesould
accelerate economic growth and lead to higher standards of vifgthough state-
owned industries continued to dominate key sectors, the governmenttbggaatize
small and medium sized state-owned enterprises and allow thgesroerof a non-state
sector led by private entrepreneurs. The private sector coatiougrow, and by 2001,

the International Monetary Fund (IMF) estimated that the nateSstector accounted for

¢ The author discussed the significance of this publication withabalt§ at Nankai
University in 1980 and with Xu Ming, professor at the Graduate Scho@hafese
Academy of Social Sciences and visiting scholar at the Universityrofdde

" China Business RevieBy no. 6 (November/December 1981): 51.

8 Chen Zhimin, “Nationalism, Internationalism and Chinese Foreign Policy,” 460.

“9 Constitution of the People’s Republic of ChiBajjing Review(1982): 25.
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three-fourths of industrial output, approximately half of gross domestiduct, and 60
percent of nonagricultural employmefit.

Since recovering a seat in the United Natinhina has established economic,
political, and cultural relations with capitalist nations worldle&viand has become
increasingly integrated into the global economy. But membershiprngovernmental
organizations (NGOs), such as the IMF, the World Bank (WB), andffitmte, the
International Development Association (IDA), the World Trade Orgaitiz (WTO),
and the ASEAN Regional Forum, has been accompanied by very striditions®?
These conditions, in turn, have led to liberalization of trade and meestwhich
accompanies capitalist management practices, borrowing tegnradl innovations, and
engaging in joint ventures with foreign business parttferdn spite of occasional
menacing rhetoric, China’s leadership has focused on diplomalgr rdtan costly

military activities to accomplish economic development gdals.

0 U.S. Department of State (2002), 2.

®1 See United Nations, General Assembly Official Records of tHese8sion, 1971.

2. Klatt, “Chinese Statistics Update@hina Quarterly84 (December 1980):737-738.

3 U.S. Department of Energy, Energy Information Administrati@ountry Analysis
Briefs: Ching (Updated August 2006), available at http://www.eia.doe.gov/cabs/ china/
pdf.pdf (accessed March 28, 2009).

> Fareed Zakaria, “Is Robert Gates a Genius®wsweeKApril 20, 2009): 29. Even
with what is characterized as a military push, four yedes #ie Unocal event, China’s

defense budget was $70 billion compared to the U.S. defense budget of $655 billion.
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China’s economy began to take off almost immediately after adpfite “open-
door” policy which sought foreign investment as a means of stimgléie economy”
From 1980 to 2005, China reports that its GDP grew at an averagefrt6 percent
(adjusted) per year, reaching 1,823 trillion yuan (2.23 trillion U.S. ddiar The IMF
estimates that GDP based on purchasing-power-parity per GpRagrew from $419 in
1980 to $6,193 in 2005. The United Nations (UN) estimates that per capita indoase
grown from less than $400 in the 1980s, to an estimated $1,500 - $3,000 i @2
per capita income alone has grown by a factor of more than fohe ilagt thirty years,
reaching $1,700 in 2007.

Foreign trade and investment increased significantly after @enese
government established Special Economic Zones (SEZs). In 195(0tahevdlue of

China’s imports and exports was about $1.1 billion, less than one pefdertdl world

*> International Energy Agency;hina’s Worldwide Quest for Energy SecurfBaris:
International Energy Agency, 2006), 13—-43 provides an overview of modern China’s
foreign investment policy.

*% people’s Daily January 10 and January 26, 2006. Hereafter, references to dollars ($)
throughout this dissertation will be to U.S. dollars, unless otherwise specified

" International Monetary FundWorld Economic OutlooKWashington, D.C.: IMF,
2005), available at http://www.imf.org/external/pubs/ft/weo/2005/02datajdmcssom
(accessed March 29, 2009).

%8 United Nations Development Programniyman Development Repofilew York:
UN, 1993); and International Monetary Fun&/orld Economic OutlooKWashington
D.C.: IMF, May 1993).

%9 Khalid Malik, Opening Address at the Launch@fina Human Development Report
(November 16, 2008) Beijing, available at http://www.undp.org.cn/modules ¢actes
March 28, 2009).
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trade. Although world trade experienced a six-fold increase 190 to 1978, China’s
total share of that world trade stagnated due to disruptions caysdtho zedong’s
political campaigns.

In the eight years after China introduced the open door policytate approved
8,332 foreign-funded enterprises and committed $19.14 billion to foreign rimeets?
From 1978 to 2003 the country’s trade increased at an average aneuaf fidteen
percent, and its share of total world trade increased fromHessane percent to more
than five percent, while its national ranking in world trade (merckapgumped from
thirty-second place in 1978 to third place in 26b4.

By 2004, the government had begun encouraging foreign investment byngllow
foreigners to establish investment corporations in China. The onlyfiaibns were
“fine credit and economic strength” (which consisted of meetimmulasted financial
requirements, such as the total sum of $400 million property thebgéane applying to
invest in China), more than ten foreign invested enterprises, and edvesm of
registered capital actually paid of more than $10 million in CfinBuring 2004, trade

and investment deals were made Witlailand, Malaysia and eight other Southeast Asian

® Zhu Ang, “China’s Investment Environment, Laws, and RegulationsChima’s
Energy and Mineral Industries: Current Perspectived. James P. Dorian and David G.
Fridley (Boulder, Westview Press, 1988), 127.

®1 SeeCollection of Statistics of Foreign Economic Relations and Trade of CRO®L;
China Statistical Abstract2002; and WTOInternational Trade Statistics2005 for
detailed data concerning China’s growth over this period of time.

%2 “Foreign Investors Can Establish Investment Compa@ijha Chemical Reportel5,
no. 34 (December 6, 2004): 4.
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countries and by 2005 China had opened free-trade talks with South Ralestan,
Australia and Iceland.

In 2004, China surpassed the United States as Japan’s larges} partner. But
historical animosities over Japan’s occupation of China during W&dd Il kept the
relationship from blossoming. In addition, the two Asian countries eereeting over
access to Siberian oil and China lost the larger prize. Tmsotes began to escalate
when China began oil exploration in the South China Sea where Japaraimasl af
sovereignty’®> This heightened the concern in Beijing regarding militaryemtign for
China’s access to oil.

In addition to Asia, the Chinese government has also established a dootiiod
developing countries in Africa and Latin America. In 2000, the Chimeaf
Cooperation Forum was formed to promote trade and investment yafdart African
countries’® Since then, several high level delegations have visited the conéndnt

Beijing has negotiated partnerships with governments in the Angadeeri&y Chad,

%3 U.S. Congressional Research Servichina-U.S. Relations in the 109Congress,
(RL32804; December 31, 2006), by Kerry Dumbaugh, (Washington, D.C., 2006), 15,
LexisNexis® Congressional Research Digital Collection (accesseaidals, 2008).

®4 Xinhua News AgencyBeijing, (English edition) 0706 (Oct 12, 2000). The “Beijing
Declaration” stated the Chinese perspective that “All counsiesild have the right to
participate in international affairs on an equal footing. No coumtryroup of countries
has the right to impose its will on others, to interfere, underenvbkatpretext, in other
countries' internal affairs, or to impose unilateral coercoanemic measures on others.
The North and the South should strengthen their dialogue and co-operatibe basis
of equality.” See also, Craig Smith, “China Forgives SomecAifriDept”’New York
Times October 12, 2000.
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Congo, Libya, Niger, Sudan, and the Central African Republic. Chirede with Africa
more than tripled from 2000 to nearly $30 billion in 2604.

In 2004, while visiting Brazil with a number of business leaderssiéent Hu
announced $20 billion in new investments for oil and gas exploration anédrelat
projects. This global outreach became a source of concern in Wlashasgsome White
House advisors and legislators in Congress feared a weakenih§.ahfluence in these
regions®® Aside from the competition for trade, observers began to worryBesighg
was striking deals with governments that do not adhere to internalzove support
human rights agendas, or promote democratic ideas. Although CBiapsgy Foreign
Minister Zhou Wenzhong has stated that Beijing tries to “sepapalitics from
business® the boundaries are not clear, especially when foreign regimvesdiféerent
interests and adhere to different values.

B. Producing Energy for Economic Growth

1. Economic Growth Spurs Energy Demands
Throughout its history, China had been primarily an energy expoBet. the
structural changes initiated by Deng Xiaoping and carried datvy today’s leaders

have led to unprecedented industrial growth and technological progeesa@anied by

® Howard W. French“ln a Class for Diplomats, China Cultivates African Ties,”
International Herald TribungParis), November 21, 2005.

® David Zweig and Jianhai Bi, “China’s Global Hunt for Energygreign Affairs84,
no. 5 (September/October 2005): 25.

®" David Zweig and Jianhai Bi quote Zhou Wenzhong in “China’s Global Hunt for
Energy,” Foreign Affairs84, no. 5 (September/October 2005), available at Academic
Search Complete Database (accessed March 13, 2010).
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explosive economic development. These changes, along with the demhandsrging
population, have led to significant increases in energy consumption@ddhéts in oil

trade patterns. In 1990, China exported nearly five times as mmucke oil as it
imported. But China became an energy importer for the firgt immts history in 1993
as crude oil imports grew to twice the size of exports.

The surge in economic growth and demand for energy is shown in ThiitesS

below.

Table 1 — GDP Based on Purchasing-Power-Parity Per Capita from 1980 to 2005

YEAR GDP YEAR GDP YEAR GDP
1980 $ 419 1990 $ 1,329 2000 $ 3,852
1981 $ 476 1991 $1,483 2001 $4,211
1982 $ 543 1992 $1,713 2002 $ 4,606
1983 $ 617 1993 $ 1,967 2003 $ 5,087
1984 $ 728 1994 $ 2,236 2004 $ 5,641
1985 $ 840 1995 $ 2,495 2005 $ 6,196
1986 $ 920 1996 $ 2,758 2006
1987 $ 1,037 1997 $ 3,020 2007
1988 $1,175 1998 $ 3,517 2008
1989 $1,251 1999 $ 2009

Source: International Monetary Fund, World Economic Outlook, 2005

Table 2 — Chinese Data on Energy Production and Consumption

Energy Production (1 tce) 103,216 (=100)
Coal 74,533 (72.2)
Crude Oil 22,916 (22.2)
Natural Gas 3,351 ( 3.2)
Hydropower 2,416 ( 2.3)
Energy Consumption (10 tce) 124,033 (=100)
Coal 88,481 (71.3)
Crude Oil 30,188 (24.3)
Natural Gas 2,863 ( 2.3)
Hydropower 2,501 ( 2.0)

Source: China Energy Statistical Ann1&i96-1999)
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Table 3 — Total Primary Energy Production and Consumption (Quadrillion Btu)

Year 1980| 1985| 1990| 1995| 2000 | 2005

Production 18.1] 24.3 294 35]1 353 63.2
Consumption 17.5| 22.0f 27.0 34.9 355 671

Source: EIA, International Energy Annual, Short Term Energy Outlook, Table 3a, Table
3b (Forecast values)

Table 3 shows that China’s total primary energy consumption roseeoyy-six
percent from 17.5 to 67.1 quadrillion Btu in the twenty-five years from 16&D05.
Although China uses less energy per capita than more developedequtgrenergy use
is very inefficient. In 2006, the International Energy Admintstra(IEA) estimated that
China’s energy consumption per GDP was five times that of thedddbtwelve times
that of Japaf® Industrial processes are outdated and require large amounts of fuel
compared to modern processes that have been adopted in more iikgtnations.
Even though a study by China’'s Energy Research Institute sagtigt China has
potential to cut energy use by thirty to fifty percent by akbgpinternational industrial
standards, the size of China’s population and the sustained high pamrafmic
growth, will continue to push energy demand even hidfier.

As the gap between domestic supply and demand in energy semttiraies to

widen, it will have an increasingly significant impact on théamés economic security.

® |nternational Energy Agency;hina’s Worldwide Quest for Energy Secur{Baris,
2006), 17. The world’s oil-consuming nations pool information about their petroleum
stocks and coordinate actions pertaining to their strategic petrokserves through the
IEA.

%9 |EA, China’s Worldwide Quest for Energy Secutiaris, 2006), 17.
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The forecasts are staggering. In 2000, the IEA predicted China wawuio’ss Japan as
the second largest world oil consumer within the next decade aciil aeeonsumption
level of 10.5 million barrels per day by 2020.In 2004, the IEA predicted that eighty
percent of China’s oil demand in 2030 would have to be met by imports.

2. Regional Variances
One of the problems associated with China’s rapid growth policy beas

widening of the gap in the level of economic development betwdsam iand rural areas
and across geographic regions. Not only has the leadership bedmiigh finding ways

to equalize regional variances in standards of living, it hasregded to find ways to
balance energy resource supplies and demands between western tand @ama.

While western China is rich in all kinds of energy resourcegrgg percent of the
country’s hydropower resources lie in the south-west. Fossil-égeurces (coal, crude
oil and natural gas) and long-term reserves, located mostly motti@vest, account for
approximately two-thirds of the country’s whole supfflyThe twelve western provinces
contain eighty percent of the country’s total renewable resousaeshe eleven eastern
coastal provinces are the largest energy consumers. Consigterthev location of

population centers and the distribution of energy resources, the magy dlogvs are

O |EA, International Energy Outlook: Energy Profile for Chin@aris, 2000), 10,
available at http://www.bu.edu/cees/binna/304/energy profiles/Chingdtoessed 24
January 2005).

"L IEA, World Energy OutlookParis, 2004).
23. Fan, W. Sun, and D.M. Ren, “Renewables Portfolio Standard and Regiangy
Structure Optimization in China,"Energy Policy 33 (2005): 281, available at

http://www.elsevier.com/locate/enpol (accessed June 30, 2005).
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from west to east and from north to south. The main methods tabdi®n have been
transportation of coal by rail and ship and transmission of elqmver through energy
grids.

China’s use of its energy supplies from 1949 to the early twerstyeentury is
summarized as follows:

(a) Coal- Historically, China has depended heavily on coal as its pyiswurce
of energy and China has been the world’s largest coal profudére U.S. Department
of Energy, Energy Information Agency (DOE/EIA) reported that Claoeounted for
twenty-eight percent of world coal production in 2064t is estimated that China holds
126.2 billion short tons of recoverable coal, the third largest in trlwehind the U.S.
and Russid>

In spite of these reserves, in 1993, China’s coal consumption exceedestidom
coal production and annual coal production peaked at 1.4 billion tons aéew lgtef?

By 2004, China was consuming 2.1 billion short tons of coal, representindniccheqt

3 Chinese State Economic and Trade Commission (SETC) (1997), 198+204ardh
2003, the responsibilities of SETC were taken over by the National@ement and
Reform Commission (NDRC), and SETC no longer exists as a Commission.

"4 U.S. Department of Energy, Energy Information Administration (DOE/EIA)na
Country Analysis BriefAugust 2005), http://www.eia.doe.gov/emeu/cabs/china.html
(accessed March 3, 2009).

"> DOE/EIA, China Country Analysis BrigNovember 8, 2007).

" SETC (1997), 198-201.
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the world total, and a 46 percent increase over 2002learly, China could no longer
depend upon coal to sustain high levels of economic growth.

(b) Qil - Compared to coal, China’s oil reserves are comparativelietimwith
85 percent of oil production on shore. At the beginning of 2006, DOE/El/asd
proven oil reserves at 18.3 billion barréls.China’s largest producing field has been
Daging which accounted for more than 900,000 billion barrels per day, or oriergpfa
China’s total crude production in 2065.However, Daging is a mature field and, by the
new millennium, production levels had to be reduced to extend the tiie ¢ield*® The
second largest producing field is Shengli which produced over 500,000 billi@hshzer
day in 2006. Another 190,000 billion barrels per day is produced from CROOC
offshore fields in Bohai Bay and South China 3ea.

Since the Bohai Bay region is estimated to hold more than 1.5 milliveldaf
recoverable oil reserves, it has attracted the attentionapdrnoil corporations. To
encourage exploration and development in the region, CNOOC initiated pooducti
sharing contracts with international companies, such as ConocoPHlepsMcGee,
Apache, Chevron, and Royal Dutch Shell. “ConocoPhillips holds the laagestge

with total discovered reserves estimated at 732 million barr€lsnocoPhillips has a

" DOE/EIA, China Country Analysis BrigNovember 8, 2007).
"8 DOE/EIA, Country Analysis Briefs:ChingAugust 2006), 2.
" Ibid., quoting theDil and Gas Journal.

8 DOE/EIA, China Country Analysis BrigNovember 8, 2007).
* Ibid.
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forty-nine percent stake in the Bozhong 11/05 block and has produced 30,08® billi
barrels per day of crude oil from its Peng Lai 19-3 fielitsi2002.%2 In 2006, the
DOE/EIA reported that it was expected to produce 140,000 billion barrels p& day.
According to the IEA, China consumed 6.6 million barrels per dagilocAnd
imported 3.0 million barrels per day in 2085 Assuming the current rate of growth, the
EIA estimated that consumption in China would increase in 20060lsg ¢b half million
barrels per day, or 7.4 million barrels per day of oil, which the fitt)ected to represent
thirty-eight percent of the world total increase in demf@n@ther projections by Chinese
and international energy experts estimated that China’s oilriema2020 would range
from 10 to 13.6 million barrels per day, but China’s oil production woulg cenhge
from 2.7 to 4 million barrels per d&¥. Based upon these predictions, imports of 6 to 11
million barrels per day would be needed to satisfy domestic demiandeighing the
growth in demand against domestic supplies of oil, the Chinedersap could not

ignore the potential for natural gas to supplement oil.

82 DOE/EIA, Country Analysis Briefs: ChingAugust 2006), 3.
% Ibid.

8 Erica S. Downs, citing the IEA in a statement before the U.S.-China Econahic a
Security Review Commission, “China’s Role in the World: Is China a Responsible
Stakeholder?” (August 4, 2006), 1.

8 DOE/EIA, Country Analysis Briefs: ChingAugust 2006), 2.
8 Erica S. Downs, citing the IEA in a statement before the Otha Economic and

Security Review Commission, “China’s Role in the World: Is Chen&esponsible
Stakeholder?” (August 4, 2006), 2.
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(c) Natural Gas Traditionally, natural gas has been a minor fuel in China. slt ha
been secondary to coal, oil and hydro power with the largest knowrveesa the
western and north-central regions. The first year the Commsumese in power, natural
gas output in China was only 7 million cubic meters the first year, but it hadsissore
than four times the 1949 level by 2000 with approximately 28 billion coaters of
output®’

In the 1990s, proven reserves were estimated at 1.5*TcAithough

more recent estimates by t®d and Gas Journaplace proven reserves at

53.3 Tcm, which is considerably greater than earlier estimaagahgas

still accounted for only 3 percent of energy consumption by 2004.

Since most of the earlier discoveries had been found near Idd, figatural gas
was used mostly for oil production which resulted in a highly fragetetransmission
and distribution network. Without a national natural gas pipeline gridddneestic
market had been limited to local producing regions. As the econontiyweeh to grow
throughout the 1990s, lack of an adequate infrastructure to transport gasital high
energy consuming markets in the east and south east becarjor abmtacle. However,

with foreign financial and technical assistance, gas pipelineseased to 9,112

kilometers in length with transporting capacity of approximately 10.®billubic meters

87 See National Bureau of Statisti&hina Statistical Yearbook 20@Beijing: Statistical
Publishing House, 2000).

8 Keun-Wook Paik, “China Moves on Gas for Supplies and EnvironmBetybleum
Economis66 (February 1999): 23.

8 DOE/EIA, China Country Analysis BrigNovember 8, 2007).
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in 1996%° By the beginning of 2006, plans were in place “to establish a imegrated
and complete oil pipeline network to better satisfy growing demnd.”

Along with aggressive development of indigenous natural gas, gregiansean
of the infrastructure for delivery to consumers, and increased tatioor of liquefied
natural gas in the last decade, the government began looking ermatite energy as a
means of meeting its energy demands.

(d) Alternative Energy Sourcedn spite of the developments that had taken place by

2004, the leadership recognized additional diversification would be neededpti@&ee
with projected increases in energy demand. The DOE/EIA prdjeatt€onsumption of
every primary energy source will increase over the twengyyar forecast horizon,
with the exception of nucledf. However, developing alternative energy sources, such as
hydropower, nuclear power, and renewable energy, requires cagniinvestment and
technological development which does not take place over night.

Chinese leaders have encouraged enterprises to seek foreigessupph effort
to support continued economic growth in the short-term and to secure supplibe
long-term. Although there has not been a significant focus on enenggrwvation as a

means of coping with domestic shortages, Premier Wen Jiabao did tsinggee5 that

% Xu Xiaojie, “Long-range Strategies for China’s Energy Siegfir Pipeline & Gas
Journal 226, no. 8 (1999), http://Ogalenet.galegroup.com.bianca.penlib.du.edu/serviet/
BCRC?vrsn=149&lociD=ude (accessed December 8, 2005).

1 DOE/EIA, Country Analysis Briefs: ChingAugust 2006), 5.

92 DOE/EIA, International Energy Outlook 200&eport # DOE/EIA-0484 (June 2008).
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energy conservation would be needed “to reconcile rapid economic groththmited
energy resources>

C. Restructuring the Energy Industry to Support Economic Growth

China’s transformation from nearly complete reliance on coalhter gources of
energy began with economic reforms in the early 1980s. Hueidghip recognized a
need to “rejuvenate” the oil and gas industry which had been laggohey the Ministry
of Petroleum Industry’ The reforms took place in two stages. The first stageviego
transition from inefficient management under the command economgnsysiThe
transition was initiated by contracting with the Ministry @tf®leum Industry for annual
production targets and allowing producers to sell excess oil in donmestkets. This
provided incentive for further exploration and development and investment fands f
technological improvements.

The second stage involved separating regulatory and commercigiofisnc
(which had been centralized in the Ministry of Petroleum Industyypbolishing the
Ministry and creating three national corporations to focus plogtion, production, and
marketing. Sinopec was created for refining and petrochemicdugtion, primarily in
the south and east and China National Petroleum Corporation (CNPQreedsd to

operate principally in the north and west. A third corporation, ChinteoiNd Offshore

9 Wen Jiabao, Report to the National People Congress, March 5, 2005n diteaviick
J. McKibbin, “Environmental Consequences of Rising Energy Use ImaChpaper
prepared for the Asian Economic Policy Review conference held igoTokR October
22, 2005.

% Teresa Finn, “China’'s National Oil CompaniesThe China Business Review
(September/October 2005):12.
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Oil Corporation was created to control exploration, development, and prodottmhn
and gas in China’s territorial waters. Further restructuring within these corporations
took place throughout the 1990s with the goal of creating verticadlgnated oil and gas
companies that would be globally competitive.

After 1993, when China first began to rely on imported oil, the festrdhortages
could threaten growth of the domestic economy and political stablétyated the need
for a comprehensive energy policy. In May 1997, former PremiBehg wrote a policy
paper encouraging greater involvement in the exploration and developofient
international oil and gas resources, and endorsing diversificationpairt sources and
transportation route®. In support of this policy position, the leadership encouraged
China National Offshore Oil Corporation, Sinopec, and CNPC to estaelationships
in other countries, to engage in production sharing contracts, and to reegoiit
ventures that would enhance China’s energy supplies. The governnmnded
diplomatic relations with other countries which allowed the corpmratto initiate deals
in Angola, Burma, Ecuador, Egypt, Indonesia, Iran, Iraq, Kazakhstan, Kuwag,
Nigeria, Oman, Peru, Russia, Saudi Arabia, Sudan, Thailand, Venezugl¥,emen,

among otherg’

% Teresa Finn, “China’'s National Oil CompaniesThe China Business Review
(September/October 2005):12.

% people’s Daily May 30, 1997, overseas edition. See also, [Eina’s Worldwide
Quest for Energy SecuriffParis, 2006), 10, 61-62.

" Erica S. DownsChina’s Quest for Energy Securit@anta Monica, CA: Rand, 2000),
1-23; and Gal Luft and Anne Korin, “The Sino-Saudi Connecti@ofhmentaryl17, no.
3 (March 2004): 26-29.

48



To facilitate foreign investment, the national corporations begaspito off or
eliminate unprofitable ancillary activities; they placed timost profitable, high quality
assets into subsidiaries; and they carried initial public offsron the Hong Kong and
New York exchange® China National Offshore Oil Corporation created and transferred
all its valuable commercial assets to its subsidiary, CNQ@C(CNOOC), which listed
on global markets in February 2001. The initial public offering waly for 27.5 percent
and only offered minority shares. Nearly seventy percent of CN®Gltare capital
remained with its parent compariy.

Although China’s entry into the global market was incremental, ONO
successfully generated interest from foreign operators antoayest a foothold in China.
To this end, Kerr McGee, ChevronTexaco, Apache, EDC, Devon, Burlingtotip&hil
Husky, ConocoPhillips, and Devon Energy became involved in offshore '&teas.
CNOOC'’s foreign partners in Bohai Bay, its largest productiora,arinclude
ChevronTexaco, ConocoPhillips, and Devon Energy. Foreign investors bsigted
CNOOC with developing liguefied natural gas operations and CHigaisl natural gas
(LNG) infrastructure in Guangdong, Fujian, Shanghai, and Zheji@iger foreign
operators are involved with CNOOC in the South China Sea, Beibu GuEastdChina

Sea.

% DOE/EIA, Country Analysis Briefs: ChingAugust 2006), 2.

% DOE/EIA, Country Analysis Briefs: ChingdAugust 2006), 2; and Teresa Finn,
“China’s National Oil Companies,” 12.

19 Tony Sitathan, “Exploration and Development Encourag@dptld Oil 223, no. 8
(2002): 67; DOE/EIACountry Analysis Briefs: ChingAugust 2006), 3.
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In spite of successes, implementation of joint agreements vathign
corporations has not been a smooth process. For instance, CNOOC and Smegszt
into a series of agreements with two multinational corporations, Royal Sa&hGroup
and Unocal, to set up what promised to become China’s largest effshtural gas
project. The project was applauded as a significant step towatid$ying China’s
energy needs by producing gas from the Xihu trough, 250 miles soutii€gisanghai,
and transporting it by pipeline to the eastern coast. Not only vibeldipeline provide
low-pollution natural gas to Shanghai, it would help meet the energys nefeother
industrial centers along the w&l}f. But just one year later, Royal Dutch/Shell and
Unocal announced they would be pulling out of the multibillion-dollar profect
commercial reasor$? leaving China’s second and third largest domestic oil companies
the only players®® This was the second large project that Shell abandoned in 2004,
having also pulled out of the west-east natural gas transportation pPdject.

Despite setbacks, China’s national energy corporations did not rehneffiists
to engage foreign corporations in exploration and development pursu2803nCNPC,
the country’s largest player in terms of production and resepresluced 1.3 trillion

cubic meters of natural gas in 2005 and Sinopec produced a total of R@2 dibic

191 New York TimesAugust 20, 2003.

192New York TimeSeptember 30, 2004.

193 China Chemical ReporteOctober 16, 2004.
1% |bid.
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feet!® Meanwhile, CNOOC, which was in the forefront of natural gasldpment,
introduced plans to construct LNG import facilities in Guangdongakwind Zhejiang
provinces-°
By 2005, CNPC had acquired interests in overseas exploration and production

which included investments in Sudan, Kazakhstan, Ecuador and Syri®&C @is¢o
announced its intent to invest $18 billion in foreign oil and gas alsge820. In 2005,
Sinopec was also pursuing overseas opportunities. Sinopec had aligaeg a
memorandum of understanding with the Iranian government to acquireyarfdt
percent stake in the Yadavaran oil field; it was consideriigQabillion deal in which
China would import liquefied natural gas from Iran; and it had acqairfedty percent
stake in Synenco Energy’s oil sands project in Cah#davieanwhile, in addition to
bidding to acquire Unocal, CNOOC purchased Repsol-YPF's oil intarestslonesia,
making CNOOC the largest operator in the Indonesian offshore tilr$&t In spite of
this breath of commercial activity, by mid-year, the contributb@hina’s three national
energy corporations to oil imports was less than 300,000 billion bgvezlday or 8.5

percent of total oil imports at that tim®.

195 DOE/EIA, Country Analysis Briefs: ChingAugust 20086), citing CNPC and Sinopec
data.

198 Martin Clark, “LNG: China — Fools Rush InPetroleum Economicgl, no. 7 (2004):
24-25.

197 DOE/IEA, Country Analysis Briefs: ChingAugust 2006).

108 |pid.

19 DOE/IEA, Country Analysis Briefs: ChingAugust 2006.
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D. Acquiring Foreign Enerqgy Supplies to Support Economic Growth

Ever since 1993, China’s leaders have become more and more condéened t
energy shortages could threaten growth of the domestic economy arhbioldtability.
This concern has been the impetus behind a strategy emphasizingficatens of oll
and gas imports and transport routes, and pursuit of oil deals withaRuss Central
Asian countries. The need for secure transportation routes has sersa@@éngthen
China’s position towards reunification with Taiwan. Since the Uriitiadles has pledged
its support of Taiwan in the event of a Chinese attack, thetli@arJ.S. control over
shipping in East China might inhibit Chinese trade is ever present in the leadets! mi

In pursuing foreign oil and gas supplies, the Chinese sought lessomsftiner
nations’ experiences. Learning from Japan’s mistakes, the Chimadeled their entry
into the global energy system upon the American example. When da&gamomy took
off in the 1960s and 1970s, the government focused on exploration and finaneed doz
of small players. The Japanese companies were unable to camtpderger, wealthier,
and more experienced corporations. They pursued small projects insteaithese
pursuits led to an inordinate number of dry wells. It is estithtitat the Japanese spent
$50 billion for oil-exploration, yet nearly three decades later onlypBréent of Japan’s
oil imports come from Japanese-owned fiéffsBy contrast, the Chinese government is

financing large corporations which can be competitive in the world energy mditkese

110 yuka Hayashi, “China Studies Japan’s Mistakes as the Pursuit for Oil Companies,
Wall Street JournalAugust 3, 2005, eastern edition.
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corporations are following the strategies of major internatiooigdarations by targeting
proven reserves and working wells.

At first, the Chinese national corporations sought import reldtipaswith
smaller Middle Eastern states, such as Oman and Yemen, bduayigedaduced a light,
“sweet” crude oil that was compatible with China’s existiafineries** The Chinese
national corporations also established trade relationships with otlairrations such as
Kuwait, the United Arab Emirates, Algeria, Egypt, Libya, and Sudan.

By the second part of the 1990s, the Chinese corporations turned theitddhe
primary producing areas in the Persian Gulf — Iraq, Iran, and 3aaidia. In 1997, after
the UN lifted sanctions on Irag, Chinese national energy compannes]jaiith China
North Industries Corporation to enter into a 22-year production-shagregment with
Saddam Hussein to develop Iraq’'s second largest oil field. BuChineese had not
predicted the U.S. war with Iraq and the uncertainty that wouldvidft* As such,
according to energy expert Tong Lixia, the Iraq war was'timaing point” in China’s
energy strategy. It was the point at which Chinese “compamiéstiee government
realized that China could not rely on one or two oil production aréas.”

The lesson in geopolitics that came out of the Iraq War did not gcedetie

According to Shen Dingli, Fudan University international relatiomped, China’s

11 Jin Liangxiang, “China and the Middle East: Energy Fimgliddle East Quarterlyl 2,
no. 2 (Spring 2005): 3-10.

112 Flynt Leverett and Jeffrey Bader, “Managing China-U.S. En€gmpetition in the
Middle EastWashington Quarterl29, no. 1 (Winter 2005-06): 190.

13 peter S. Goodman, “Big Shift in China’s Oil Policyashington Postluly 13, 2005.
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leadership has become more concerned about a future in which there might not be enough
oil to meet worldwide demand and this concern has led to the percépat the United
States is a major competitdf. To remain competitive, China has initiated investments
and trade arrangements with foreign energy firms in primary pnoglaceas beyond the
Middle East, particularly in North Africa and the Caspian SesirBaThis “going out”
(zou chu qu) policy encouraged the three national oil companiesskossgplies by
purchasing equity shares in foreign markets, exploring and drilingther countries,
building refineries, and building pipelines to connect China with Siband Central
Asial'®

Some analysts suggest the Chinese and their energy corporatiamsiareking
the same strategies as the United States and the majoy engrgrations. For example,
a National Petroleum Council study, conducted at the request cét&gcof Energy
Spencer Abraham, recommended a strategy for improving supply tiverstouraging
conservation and efficiency, improving demand flexibility and edficy, sustaining and
enhancing natural gas infrastructure, and promoting the effici@icpatural gas
markets:'® Along these lines, the Chinese attempted to minimize thewexability to
foreign supply interruptions and trade embargos by diversifyingoitsuppliers,
cultivating diplomatic relations with resource rich countriesatdisthing a physical

presence in producing regions, negotiating investment and trade dealsingcequity

114 pid.

118 Bobby S. Shackouls, “How to Achieve a Balanced Natural Gas Poéyrld Energy
7, no. 4 (2004):32-34; President Bush’s “National Energy Policy” announced od'May
2001; and Michael T. Klare, “Fueling the Dragon: China’s Strategergy Dilemma,”
Current History(April, 2006): 182.
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stakes in foreign exploration and production assets, developing atéraasportation
routes, and developing its own large-scale oil tanker fféet.

Another mechanism the Chinese have adopted for minimizing vulnerasility
constructing an American-style strategic oil reserve albegdhejiang province coast.
Beginning in 2005, the first phase included fifty-two tanks with cépdor 25 million
gallons of gasoline. The stated goal was to create a rdaegeeenough to support the
economy and allow the military to function for three months wittmported oil**? In
short, the basic energy security strategies the Chinegeueseing include “maximum
development of domestic resources, creation of strategic resesweking foreign
technology and investment, establishing reliable and secure oil trabdamgnels, and

making strategic investments in upstream production facilities abtéad.”

Il. CONCLUSION
Although China and the United States have followed separate andcdisti
development models, the two countries have emerged as the wagg'stland strongest

economies in the twenty-first century. While some may seeathian anomaly, it is

1"Michael T. KlareBlood and Oil(New York: Metropolitan Books, 2004), 169; IEA,
China’s Worldwide Quest for Energy Securii000): 53, 64-69; Chang Ning, “China’s
Importation of Mineral Resources and Oceanic Shippi@dyhascopgJune 2005): 28-
29; Erica S. Downs, Statement before the US-China Economic anditsdeeview
Commission, “China’s Role in the World: Is China a Responsible Stédet?” August
4, 2006, 2-3.

18 Joseph Kahn, “Behind China’s Bid for Unocal: A Costly Quest for@n€ontrol,”
New York TimegJune 27, 2005): 1.

119 |EA, China’s Worldwide Quest for Energy Secufaris, 2000), 9, 74
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clearly the result of an increasingly global economy and Chinahscious efforts to
become integrated into that economy.

China’s steady economic growth over the past thirty years hes dependent
upon a steady supply of energy. But unlike the United States, \whglalways relied
upon private entrepreneurs to meet its energy requirements, Climalied upon three
state-owned companies, China National Offshore Oil CorporationrO@®), China
National Petrochemical Corporation (Sinopec), and China National &etrol
Corporation (CNPC), rather than independent corporations, to engage rngy ene
transactions. While subject to government controls, these corporaternzr t of the
two-stage reorganization program discussed in this chapter and majevbed as
instruments for transitioning from a command economy to a more&etdaased
economy.

When China’s energy demand required its energy corporations ¢adegteir
global reach and develop business deals in other countries, the cornmedsio began to
diversify the energy imports into Chin®. The Chinese government provides these
corporations low-cost loans to assist their outreach efforts, andehiyg@lomats often
facilitate negotiation of exploration and drilling rights in foreigpuntries?* Similarly,

while the U.S. government may not be directly involved in negotiatinméss deals, it

120 |EA, China’s Worldwide Quest for Energy Secufiaris, 2006), 31. By 2004, the
International Energy Agency was projecting dramatic increases in Gl@nargy
imports. See IEA 2004 Report.

121 Michael T. Klare, “Fueling the Dragon: China’s Strategic Energy Dilefh@arrent
History (April 2006): 182.
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certainly plays a role in the success of those deals by isktagl diplomatic relations
and trade agreements with energy surplus countries.

China began establishing relationships with energy surplus counegaty a
decade before it came to depend on foreign supplies. For examphe mid-1980s,
China and Saudi Arabia initiated their relationship through militapmmerce;
established full diplomatic ties in 1990; and in 1999, President JianghZenounced a
strategic oil partnership in which Saudi Arabia quickly became Comber one
foreign supplier of crude off? Similarly, China established a trade relationship with
Iran by supplying ballistic-missile components, air-, land-, aadlsmsed cruise missiles,
and by 2004 Iran had become China’s second largest supplierof oil.

These trading relationships point to a second distinction betweeatitheate that
leaders in the U.S. and China give for engaging in the global energy sysistoricHlly,
the U.S. government has restricted American firms by imposadg tpolicies which
reflect political or ideological goals, such as human rights agenthe pursuit of
democracy, nuclear disarmament, or the war against terrorism. thBuiChinese
government refrains from imposing similar policy limitations beitt national energy
corporations. Instead, the Chinese national corporations capitalimdationships with
oil-rich states by distancing themselves from domestic hungatsrissues, by providing

foreign aid, by focusing on economic outputs rather than political shpautd by

122 Gal Luft and Anne Korin, The Sino-Saudi Connecti@ommentanyi17, no.3 (March
2004): 26-29.

123 |pid., 26-209.
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engaging in trade in armaments and dual-use technologies. Aglta @sna has been
able to cultivate trade relationships with countries such as Isai@, &ibya, and Sudan
which have been characterized by the U.S. government as “an ingrda®at to U.S.
security interests'®*

Chinese national corporations do not operate according to the samagules
major international oil companies. For example, Bader and Dowres dizserved, that
the national corporations “are not constrained by the Foreign Corragtid@s Act, by
OECD guidelines on export credit competition and tied loans, or bygagyn from
other businesses that can be added to a package to make it tra@tév@t such as non-
energy construction and engineering projetf3.”This suggests that the U.S. and its
allies might have more leverage in preventing China from ent@mtogbusiness deals
which undermine efforts by the international community to influence bountries
spend their oil revenues if they would invite China more often to thisideanaking

table!®® More recently, as Erica Downs, China Energy Fellow at theolBngs

Institution, has indicated, the Chinese government has used its sdhe dvnited

124 Gal Luft and Anne Korin, The Sino-Saudi ConnectiGommentani17, no.3 (March
2004): 29.

125 jeffrey A. Bader, “The Energy Future: China and the U.S. — \leaUnited States
Ought to Do,” (paper presented at Conference on China Energy, Wibiawdson
Institute, Ross School of Business, University of Michigan, February 2006).

126 jeffrey A. Bader and Erica S. Downs, “Oil Hungry China Beloag8ig Table,”
Calgary Herald September 8, 2006.
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National Security Council “to deflect international diplomaticsstege on a country in
which a Chinese oil company has substantial investménfs.”

A more recent feature of the Chinese model is the push to aajuaed gas
fields. Even before the Iraq War and the CNOOC bid for Undlcate were signs of
China’s increasing interest in acquiring foreign assets. By 20@b,vblume of
transactions involving a Chinese buyer and an international tavgetto nearly $23
billion.**® Erica Downs suggests that this strategy is based on the gsuiny some
“that oil obtained through foreign investment is more secure andXpes®ve than that
purchased on the international market.” If China’s national oil companies acquire
equity oil then the companies could send their foreign equity productiGhina in the
event that China has sufficient funds, but is unable to purchase eobaghthe world
market. But American energy experts contend there is n@deahtage to owning oll

fields. While the Chinese may broker a deal to purchase ssigpli;y energy rich

127 Erica S. Downs, statement before the US-China Economic anditgeReview
Commission, “China’s Role in the World: Is China a Responsible Boédker?” (August
4, 2006), 4.

128 Baosteel, Chinas largest steelmaker invested in Brazil;, ECleading television
producer, bought most of France’s Thomson TV-manufacturing business caielAl
mobile handset-making business; SAIC, China’s leading car maantggacwas looking
into expansion in South Korea. Seeonomisi376, no. 8433 (July 2, 2005): 54-56.

129 Erica S. Downs, statement before the US-China Economic anditgeReview
Commission, “China’s Role in the World: Is China a Responsible Boédker?” (August
4, 2006), 3.
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countries, the deals may be of little consequence if they ardleotosobtain secure lines
of supply**°

Chinese leaders share many of the same concerns aArteican counterparts
when it comes to energy dependency. But the Chinese have an addibiocein about
relying on supplies from politically volatile areas. They waabout relying on energy
supplies from regions where the United States is the preemineset,pamd how they
would sustain economic growth and political stability if the Unit¢ateS were to cut
access to those suppli€s. As the Chinese economy has become increasingly dependent
upon maritime trade passing through the waters adjacent tSaotmd China Sea, and
patrolled by the U.S. Navy, the Chinese feel much more vulner&bldlearly eighty
percent of China’s oil imports are shipped through the Strait ofddalaGordon Feller
reported in théPipeline and Gas Journdhat approximately 2.45 million barrels per day
of oil moved through the Strait to China in 2062.

Greater dependency and vulnerability, combined with the desirgpdfaceful

expansion, provides a strong incentive for diplomacy as a meansrgaimig positive

130 According to William H. Overholt, director of the Rand CenterAsia-Pacific Policy
in Santa Monica, California, the key is in having secure lines of gugpée Goodman
2005, 4.

131 Michael T. Klare,Blood and Oil(New York: Metropolitan Books, 2004), 168; and
Erica S. DownsChina’s Quest for Energy Securifganta Monica, CA: Rand, 2000), 25.

132 David A. Adams, “Managing China’s Transitiorl)S. Naval Institute Proceedings
129, no.7 (July 2003):50.

133 Gordon Feller, “China’s Rising Demand for Oil and Pipeline Has liMade
Implications,”Oil & Gas Journal(May 2005): 232; 5.
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foreign policy relations with the United States. At the same, the need for energy
security provides an incentive to look for reserves in areasrdims®ome, areas within
China’s range of military influence where its leaders mightehgreater bargaining
power and control over outside influences. The Chinese leadership s mancerted
effort to build regional relationships which have been based on “a soptestiblend of
trade, confidence building measures, and even development assistanBey’ Beijing
has also encouraged global expansion into Africa, South America, aichiC&sia as a
means of providing alternative sources of energy to its energy mix.

While some members of the U.S. Congress are encouraged by China’s
increasingly prominent role in the global economy, others are leerg of an increased
global influence that might replace that of the United Stat@scé&ns about China have
been expressed in congressional hearings and debates ever sinddixome
Administration when the U.S and China renewed diplomatic relationthough U.S.-
China relations are complex, members of Congress tend to grdvitated one extreme
or another based upon their personal values and ideologies. HoweverCNGEOC
indicated its interest in acquiring an American-owned oil corpmratmembers of
Congress coalesced to oppose the transaction in an unusually unifiedr.marms
phenomenon can be explained by the institutional approach to foreign policy analysis

This chapter described China’s need to import energy and providedititeale
behind CNOOC'’s bid to purchase Unocal. The study now turns to a dscuasshe

American political system, the political structures which hiag@en institutionalized, the

134 Elizabeth Economy, “China’s Rise in Southeast Asia: Implicationshe United
States,”Journal of Contemporary Chink4, no. 44 (August 2005): 413.
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rules and norms which have led to incessant competition between thatiexeand
legislative branches. According to the integrated approach nstitutionalism,
institutional structures, rules, and values impose constraints ons astthin policy
making institutions that make policy change difficult at bedte process is fragmented
and slow. As a consequence, institutional actors will often tumfdéomal mechanisms
to accomplish policy goals.

Chapter 3 sheds light on how the American Constitution operatesnforoei
democratic principles and ensure that no one branch of government ketome
powerful, but also provides for a modicum of creativity in which indivisluméy serve
as instruments of change. Analysis of evolution of the institutiotisegpresidency and
the legislature lends insight into the state of the conflict &éetwthe two branches in
2005 when George W. Bush and the 1@Dbngress were responding to the issues of
peak energy, growing competition from China in the global econondyyaimerability
to terrorist attacks. It is the understanding of this intertutginal conflict that provides

an explanation as to why Congress politicized the CNOOC bid for Unocal.
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CHAPTER THREE:
INSTITUTIONALIZATION OF THE PRESIDENCY AND CONGRESS
l. INTRODUCTION

This chapter examines the formation of institutional structuites, historical
processes which have shaped the American presidency and Coagdes infusion of
values into these institutions. It also considers how certain vdlaes come to
transcend those of any single individual, and how these values suppbésibgenants
of American democracy and the market economy. Once thesectehnetecally
American institutions and values were in place, they began to shape political
discourse and policy formation.

The foundation of the American political system and its institutisnghe
Constitution. In crafting the Constitution, the Founding Fathers debdtat kind of
system would provide stability while reinforcing democratic pples. The final
solutions was a division of powers among executive, legislativejualcial branches
and a system of “checks and balances” which defined separate goweesh branch
including the power to question how each of the other branches exercises itsyauthori

In practice, this American system of governance is dynamicpolicy making is
in a constant state of flux characterized by a continuous strdggleower between
Congress and the executive branch. Although powers are defined,stladrays room
for interpretation of these powers and the president and Congresfieardempted to
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push their limits. As one branch asserts its influence over aypséice, the other reacts
to restrain that influenc€® While this system allows for policy change, change is
incremental and may lead to temporary imbalances in power. $terspf “checks and
balances” provides a mechanism for the system to resolve padilitibalances and move
back towards a state of equilibrium.

We begin this chapter with an overview of the American Constitutiah a
discussion of how it defined the authorities of each branch of govern@engress was
designed as a pluralistic institution intended to “represent thegaagdlenact policies in
response to the popular will through a complex deliberative prot&s&he executive
branch was designed to function under the guidance of a single indielégted to
protect the nation’s stability and security by implementingslawd responding quickly
to crises. The federal court system was designed to iaetetaws and protect
constitutional rights and liberties. The founders hoped this strustuniel provide for a
long-lasting and effective system of governance.

After discussing the foundation upon which the system is based, we 0@
discussion of the processes by which the executive and legistawvehes became
institutionalized; how institutionalization of these two branches edghe¢ fundamental

values underlying the American democratic system would transaepdchanges in

135 The courts were not engaged in this political struggle but plagsaential role in
rectifying imbalances when Congress or the president exceeds constitobiondaries.

136 David A. Crockett, “The Contemporary Presidency: ‘An Excess efin@ment’:
Lame Duck Presidents in Constitutional and Historical Contdxtesidential Studies
Quarterly 38, no. 4 (Dec. 2008): 707.
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executive or legislative leadership; and how institutionalizati@ated constraints on
individual actors but left the door open for them to devise informal mestha of
change.

This overview is significant in that this study’s analytic apphoe based on a
socio-historical perspective which assumes institutions are shgdadtory and infused
with values. While values are important in the formation oftunsbinal structures, rules
and standards and tend to persist over time, the conditions thatdedisiag the
formative years may change. The integrated approach to netutioetlism suggests
that institutions which are capable of adapting to change arelikelseto survive in an
evolutionary environment. However, the more the structures and rles
institutionalized, the more difficult it is to change course.eréfore, institutional actors
responsible for policy making often adopt informal mechanisms for ehanbhese
mechanisms may become institutionalized or they may merdahldrated as acceptable.
Familiarity with the historical background in which the Amenmigaolitical institutions
were created, and the values underlying these institutionatwstacwill lead to better
understanding of why certain issues and events (such as CNO®@@&sed acquisition
of Unocal) are politicized in an effort to accomplish long-termcgajoals. Since there
IS no express provision in the Constitution concerning regulation ofjforevestment in
the United States, we must look to other federal powers mentioried Constitution to
understand politicization of foreign investment policies and regulations.

The genius of the American Constitution is that it gave shageetgdvernment

and defined the boundaries and limits of the government at the saengnainit provided
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for fundamental rights which would be protected from temporary chagepolitical
influence®” It fulfilled the need for a “kind of social compact — a basiceegrent
among citizens, and between citizens and state, setting out mghtal and duties, in
permanent form**®

The Constitution created a republican form of government in whicpetbple are
the ultimate power, but they transfer that power to representaieetd to govern on
their behalf. While the Founding Fathers conceived of a dominant nagjomatnment
which would limit the powers of the individual states, concerns ovatiogea system in
which power might be too centralized led them to include discretidaaguage in the
Constitution which divided powers among executive, legislative, andlidiranches>®
Each of these branches was granted separate powers, but teeglseerequired to share
powers.

The Constitution vests executive powers in the president and provides for
executive checks on the legislature which include emergenliygcadto session of one
or both houses of Congress; forced adjournment when both houses cannot agree on
adjournment; presidential veto of legislation; and serving as coohenan chief of the

military. Although the president has the power to oversee maieserning foreign

137 Lawrence M. FriedmarA History of American LayNew York: Simon and Schuster,
Inc., 1985), 118.

%8 bid., 115.

139 Jack Rakove, “American Federalism: Was there an Origindetstanding,” irThe
Tenth Amendment and State Soverejgety. Mark R. Killenbeck, (Lanham, MA:
Rowman and Littlefield Publishers, 2002), 107-129.
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nations, the Founding Fathers gave Congress policy making and dmydgetvers to
ensure that the president would not be able to assert absolute controtheve
government®® Legislative checks on the executive include the power to providador
common defense and general welfare of the United States; the pmweclare war;
House impeachment power; Senate trial of impeachments; Sepateval of
departmental and U.S. Supreme Court appointments; Senate approvaities teed
ambassadors; and legislative override of presidential v&tbéBwo of the constitutional
bases for legislation concerning foreign investment are the rpmm@gulate interstate
and foreign commerc& and the power to provide for national defetiSe.

By institutionalizing the system of “checks and balances,fdhaders created a
tension between the executive and legislative branches thaflasted in the policy

making process. While attempting to resolve important and contralvéssues the

140 This dissertation argues that the balance of power icénstant state of flux, but at

any given point in time one branch may overpower the other. rO#ngue that there is

an absolute difference in the strength of the presidency and Cengredation to one
another. For example, Barbara Sinclair, “Context, Strategy, baddg,” inThe George

W. Bush Presidency: Appraisals and Prospe@d. Colin Campbell and Bert A.
Rockman, Washington, D.C.: CQ Press, 2004, 105-106, argues that the Constitution
“puts the president in the weaker position” because the presidel@pendent upon
Congress for approval of top-level staff and funding to carry out programs.

141 U.S. Constitution, articles 1 and 2. The founders voiced varying opirégasding
the executive branch, but the driving force behind the role of thedpney today was
James Wilson who proposed a single executive. L3sry of Congress1774-1789
DebateqJune 1, 1787).

142J.S. Constitution, art. 1, sec. 8, cl. 3.

143U.S. Constitution, art. 1, sec. 8, cl. 12.
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president and Congress compete for autonomy and decision making tadffiori
Although this struggle is constant, it is tempered by the institalization of values that
are biased towards reaching a state of equilibrium. The tenti®nayds equilibrium in
domestic governance often prevails over efficient, or optimal, pdbesulation'*
Nonetheless, greater understanding of the institutional dynamitshew they have
evolved over time will lend insight into how or why the president ondgfess may
choose to politicize particular issues while formulating politiés.

The struggle for control over foreign policy had clearly emgtgethe beginning
of the twentieth century, but the first major congressional ehgd to the president’s
foreign policy prerogative did not occur until the years betweend\Wdr | and World

War 11" But after WWII, Congress rarely seemed to oppose the pr¢sidereign

144 Jack RakoveQriginal Meanings: Politics and Ideas in the Making of the Constitution
(New York: Alfred A. Knopf, 1996), 160; Martin A. Flaherty, “The Future &bt of
U.S. Foreign Relations Lawl’aw and Contemporary Probler8§ (Autumn 2004): 192.

145 Toshihiro NakayamaPolitics of U.S. Policy toward China: Analysis of Domestic
Factors (Washington, D.C.: Brookings Institution, 2006), 4; Robert B. Zoellick,
“Congress and the Making of US Foreign Polic$rvival (Winter, 1999-2000), 20;
Richard Bush, “The Roles of Congress in Shaping Washington’s Chinzy,Pahi The
Heritage Lectures, No. 338, An Asian Studies Center Forum, America’s China Policy and
the Role of the Congress, the Press, and the Private SextorAndrew B. Brick
(Washington, DC: Heritage Foundation, 1991), 8.

146 See Ryan Lee Teten, “The Evolution of the Rhetorical Presidency andg3edist the
Traditional/Modern Divide, Political Studies Quarterhy88, no. 2 (June 2008). Teten
suggests that scholars “reach into the presidential past offiaeholders” for insight
into issues rather than creating an “artificial dichotomy” tkaparates presidential
history into sections which lose their explanatory power.

147 Aaron Wildavsky, “The Two Presidencies, Tine Presidencyed. Aaron Wildavsky,
(Boston: Little, Brown, 1969) describes the balance of power between Congldbe a
president.

68



policy decisiong*® Scholars have suggested that congressional deference was due in part
to executive leadership in winning the war and in part to recogrtiianthe president
had advantages such as greater access to intelligence, e tabflinction outside
public scrutiny, and the ability to take decisive action, especially in tihessis *°

The semblance of acquiescence began to change after th@ogress when

Senator Fulbright, Chairman of the Senate Foreign Relations Caaraitd a loyal ally

148 John F. Manley, “The Rise of Congress in Foreign Policy-MakiAgtials of the
American Academy of Political and Social Scie@8& (September 1971): 60-70.

149 The debate over which branch would be in the best position to negotiate foreign policy
can be traced back to the Federalist Papers. John Jay argued as follows:

The power of making treaties is an important one, especially as it relates t
war, peace, and commerce; and it should not be delegated but in such a
mode, and with such precautions, as will afford the highest sedumityt t

will be exercised by men the best qualified for the purpose, raridei
manner most conducive to the public good.

Those matters which in negotiations usually require the mostcgeand

the most despatchsif), are those preparatory and auxiliary measures
which are not otherwise important in a national view, than as émelytb
facilitate the attainment of the objects of the negotiation.tkese, the
President will find no difficulty to provide; and should any circumséa
occur which requires the advice and consent of the Senate, he nmgy at a
time convene them. Thus we see that the Constitution provides that our
negotiations for treaties shall have every advantage which cdarived

from talents, information, integrity, and deliberate investigationsthen

one hand, and from secrecy and despatich¢n the other.

The Federalist No. 64John Jay) (The Avalon Project at Yale Law School, 1996). See
alsoJames L. SundquisThe Decline and Resurgence of Congr@sashington, DC:
Brookings Institution, 1981) chap. 6, for a discussion of the growth of exequiwer
during WWI and WWII.
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of President Johnson, began to challenge the president’s foreigy initiatives™° In
particular, Fulbright objected to the president’s handling of militatgrvention in Santo
Domingo which he claimed was a violation of a “treaty whicti been solemnly ratified
with the consent of the Senafé”

Although Senator Fulbright recognized presidential authority for mgaki
decisions and taking actions in emergency situations, he concludedstrasaof crises
over the past twenty-five years had led to an “unhinging of toadit constitutional
relationships” in which the Senate’s constitutional powers of adsm consent had
“atrophied into . . . a duty to give prompt consent with a minimum ofcad¥i* In
Fulbright’s view, the Senate’s responsibility was

to review the conduct of foreign policy by the President and his adyise

to render advice whether it is solicited or not, and to grant tiwhaid its

consent to major acts of foreign policy. In addition the Congnassa

traditional responsibility, in keeping with the spirit if not thegise words

of the Constitution, to serve as a forum of diverse opinions and as a

channel of communication between the American people and their

government. The discharge of these functions is not merely a preeoga

of the Congress; it is a constitutional obligation, for the neglgethich
the Congress can and should be called to public accdunt.

150 Alfred M. Lilienthal, “In Memoriam: J. WilliamFulbright: A Giant Passes,The
Washington Report on Middle East AffakHI, no. 7 (Washington: May 1995), 50; Gary
Stone, Elites for Peace: The Senate and the Vietnam War, 1964-{R68xville:
University of Tennessee Press, 2007).

151 3. William Fulbright,The Arrogance of PowéNew York: Random House, 1966), 49-
50.

152 |pid., 45.

153 3. william Fulbright,The Arrogance of PowdNew York: Random House, 1966), 44-
45,
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At first, Senator Fulbright’s concerns did not seem to be fehdésame extent in
the House. For example, while the House Foreign Affairs Coeeniittvorably reported
a resolution proposed by the president in support of his foreign pdlaysethe Senate
Foreign Relations Committee adopted an alternative resolution regjuaffirmative
action by Congress” to commit armed forces abréadAfter Johnson announced he
would not run for re-election, the Senate withheld the resolution fronflabg but
Fulbright responded to the power that President Johnson had amasseuibyg tor ad
hoc Subcommittee on U.S. Security Agreements and Commitments Abramddcby
Senator Stuart Symington. The subcommittee’s stated purpose wasview
international military commitments and the relationship of thasansitments to U.S.
foreign policy™ Its underlying purpose was to facilitate Fulbright in assgris own
foreign policy initiatives.

The cleavage between the Senate Foreign Relations Committeereside Rt
Johnson set the foreign policy tone for the next decade and beyoret. thftVietnam
War and the Watergate scandal led to a loss of confidence intexeleadership there

were additional challenges to executive pow&ts.Beginning in 1973 with the War

154U.S. Congressional Research Service, Report No. FAX-0002 (Washington, D.C.:
Library of Congress, 1970).

155 David Taiwei Lee, The Making of the Taiwan Relations Act: Twenty Years in
Retrospec{Oxford: Oxford University Press, 2000), 32.

156 Ramon H. Myers and David Shambaugh, “Introduction: The Legacy ofChiBa

Policy, 1989-2000,” inMaking China Policy ed. Ramon H. Myers, Michel C.

Oksenberg, and David Shambaugh (Lanham, MD: Rowman and LittlefiddtisRers,

2001), 3; Paul E. Peterson, “The President’s Dominance in Foreigry Rédiking,”

Political Science Quarterly109, no. 2 (1994), 220; and James A. Robin§umgress
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Powers Act®’ the legislature became more assertive in restrictingxibeuéve power to
make foreign policy by mandatingrior consultation with Congres3® The following
year, Congress went a step further and imposed human rights isgués.S.-Soviet
policy with the Jackson-Vanik Amendment (“Jackson-Vanik”) to the Tradé®Act.
Although Jackson-Vanik denied the president wholesale authority to gasit
Favored Nation (“MFN”) status to any “non-market economy” (sucth@ssoviet Union
and China) that prevented free emigration, it did permit the preastdeallow MFN
treatment on an annual basis subject to legislative veto byaityajf Congress. After
a 1983 Supreme Court decision made the legislative veto unconstituttorairess
amended Jackson-Vanik to allow legislative rejection of the pressdennual extension
of MFN through a joint resolution of disapprov&l. Unlike the previous amendment, the

joint resolution was subject to presidential veto and required twasthibte of both the

and Foreign Policy-Making: A Study in Legislative Influence and Iniggtlomewood,
IL: Dorsey), 1962.

157 War Powers Act of 1973ublic Law 93-148U.S. Statutes at Largg7 (1973): 555,
codified atU.S. Code0, ch. 33 (2009), §1541-1548.

158 Robert B. Zoellick, “Congress and the Making of US Foreign PgliSurvival
(Winter, 1999-2000): 20.

159 Trade Act of 1974Public Law 93-618).S. Statutes at Larg#8 (1975):402, codified
atU.S. Codel9, ch. 12 (2009), § 2432. See Congressman John B. Anderson, “Congress
and the Plight of Soviet Jews,” extension of remarks, @&@8g.Rec.687, (January 9,
1973): 702-03 for the history behind the Jackson-Vanik Amendment and thendiffe
perspectives between Congress and President Nixon regarding diplongenator
Anderson declared, “It is important that the Russians understanithélyedre dealing not

only with the Administration but also with Congress.” It seeha history repeated

itself in 2005 when Congress sought to teach the Chinese a sesganlby intervening

in CNOOC'’s proposed purchase of Unocal.

1%0|NS v. Chada, et 31462 U.S. 919 (1983).
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House and the Senate to overrule a presidential decision to exteNdstdfts. As a
consequence, each year as presidents would consider extension of MENNn#&
Congress would engage in debates as to whether that status shoxidnioed: or not.
These debates were replete with innuendos concerning communism and @neigh
and domestic policies.

Throughout the 1980s Congress struggled with determining where totlkeaw
line between its foreign policy making authority and the president'Japanese
technology was gaining a stronger foothold in the American market@md legislators
were concerned about the possibility that Japanese corporatiomsanigiire industries
deemed essential to U.S. commerce and national security. Serator((ENE) and
Representative Florio (D-NJ) sponsored an amendment to the Défmutkection Act of
1950 to authorize executive review of all foreign investments thghtmindermine
national security. The Exon-Florio Amendment passed in 1988 withxfieztation that
the president would intervene and block foreign acquisitions of Amecogrorations
that threatened national security.

Ever since its enactment, Congress has reviewed the impathehiakon-Florio
Amendment has had on foreign acquisitions. Ironically, by drafégglation with the
intent of protecting national security without compromising fredetrand proprietary
rights of private businesses, Congress had created a situatidbich they had excluded
themselves from legislative oversight. The secrecy neceskity executive review of
confidential business transactions led some legislators to subpegbresidents were

being too lenient in interpreting and implementing their authority under Exoro-Flor
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Concerns about implementation of Exon-Florio continued to exist even afte
President George W. Bush reorganized his administration to prb&etibmeland from
national security threats. This study analyzes the tensionebet@ongress and the
White House over foreign policy and the difficulty that both branches in balancing
free trade values with the national security imperatives. diedysis leads to the
conclusion that congressional challenges to presidential autteidemonstrated by the
politicization of CNOOC's proposed acquisition of Unocal, may become penvasive

with regards to U.S.-China polic¢§*

. INSTITUTIONALIZATION AND POLICY MAKING

Institutionalization is defined as a process by which an orgamiz&#cquires
value and stability” by attaining high levels of autonomy, adaligbcomplexity and
coherencé® In discussing the evolution of the American political systems thi
dissertation shows how institutional characteristics have cregattunities as well as
constraints for the president to assert foreign policy making rgow&imilarly, it shows
how institutionalization has created opportunities and constraintsdiogré€ss to assert
its legislative muscle in the foreign policy arena. Even thohgretis a constant tension

between the two institutions, accompanied by varying levels of sufgpdite president

181 Richard Bush, “The Roles of Congress in Shaping Washington’s China Policy,” 8.

162 Samuel HuntingtonPolitical Order in Changing Societie§New Haven: Yale
University Press, 1968), 12. In this study, we adopt the four chasticterof
institutionalization proposed by Huntington and further defined by Rygsdale and
John Theis, “The Institutionalization of the American Presidency, 1982;” American
Journal of Political Sciencél, no. 4 (1997).

74



among individual legislators, Congress has successfully enactent hagjslation to
guide the president in balancing economic goals with national geguodls'®® Analysis
of the tension between the two institutions will help explain Cesgjr efforts to
politicize CNOOC'’s proposed acquisition of Unocal in 2005.

A. Institutionalization of Presidential Powers

1. Characteristics of the Institutionalized Presidency

(a) Autonomy- During much of its history, the office of the president condiste
only of the president and some low-level staff, administrativetifume were limited to
national defense, and the presidency demonstrated few institutionitlegd® Some
scholars have traced the institutionalization of the presidendp2d when Congress
enacted the Budget and Accounting Att. Previously, Congress had been wholly
responsible for the structure and program responsibilities ofeReeutive branch,
including preparing the national budget. But the Budget and Accoutinyansferred

this congressional power to the presidency by requiring that teelené draft the budget

163 Major bills include theTrading with the Enemy A¢L917), theDefense Production
Act (1950), theOmnibus Trade and Competitiveness AQ88), and thd&xon-Florio
Amendment1989), to name a few.

164 By the early 1800s, the Federal government’s civilian workforcel@gasthan 5,000,
most of which were postal workers. It was not until the twénteentury that this
workforce began to expand significantly. For further discussion ofytbeth of the
public sector see Glen O. Robinson, Ernest Gellhorn, and Harold Hf, Biiué
Administrative ProcesqSt. Paul, MN: West Publishing Co., 1986), 4. See also, Lyn
Ragsdale and John Theis, “The Institutionalization of the Americasidency, 1924-
1992,” American Journal of Political Scien@d., no. 4 (1997): 1285.

185 Budget and Accounting Act of 19Hublic Law 1367, 67th Cong. 1st sess. (effective
June 10, 1921).
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with the assistance of the newly established Bureau oBtiuget (BOB), which was
housed in the Treasuf§’

The Economy Act of 1933 gave the president limited authority to aearg the
executive branch. Then, in 1939, Congress further strengthened thdempt'ssi
managerial responsibilities by statutorily authorizing the gdesdi to issue executive
orders proposing reorganization within the executive branch that wowldcee
expenditures and increase efficiency. A president’s reorgemzerder was to become
effective after sixty days unless either the House or Seaddpted a resolution of
disapproval. President Roosevelt used this statutory authority to progose
Reorganization Plan to Congress, and some scholars trace theiamstlization of the
presidency to the reorganization that followtd. After obtaining congressional consent,
Roosevelt issued Executive Order 8248 to create the Executives Offithe President

(EOP) and the White House Office (WHO) within the EOP. BExeeurder 8248 also

186 | auren Cohen Bell,” Following the Leaders or Leading the FollsWeFhe US
President’'s Relations with Congress]ournal of Legislative Studie40, nos. 2-3
(Summer/Autumn  2004): 195; and Lyn Ragsdale and John Theis, “The
Institutionalization of the American Presidency, 1924-1992,” 1285.

1675 J. Res. 138, 76th Cong® dess., ch. 193: 813, effective July 1, 1939. For a more
in-depth discussion of how this executive order contributed to thiéutrstalization of

the presidency see Stephen Hess with James P. Pfimganizing the Presidency
(Washington D.C.: Brookings Institution, 2002); John Burkghe Institutional
Presidency(Baltimore: Johns Hopkins University, 1992); and Clinton Rossitbg
American PresidencfNew York: Time Incorporated, 1960).
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transferred the Bureau of the Budget, later to become theeQdfidvianagement and
Budget (OMB), from the Treasury Department to the EBP.

In establishing the Executive Office, Roosevelt made some signifchanges in
presidential staffing. He added six presidential assistantsststaff and differentiated
between secretaries who had substantive responsibilities andistdative assistants
who fulfilled other responsibilities and gathered information atpiesident’s request.
By moving the Bureau of the Budget into the Executive Office, Rabisdelped
strengthen presidential control over fiscal planning. Over tineeEttecutive Office of
the President has expanded to include a number of advisory and policygragkincies
and task forces. Modern presidents exercise additional powerstheithability to
determine which powers shall be granted to the vice president, imdieiduals shall be
given cabinet-level status, and which of those individuals shall caorg influence over
the president’s decision making process. The status the presidats tp each of his
advisors in the EOP is an indicator of the president’s policy preferences.

Although budget allocations have varied from one Congress to the nextheve
years, the executive budget has grown incrementally along withstdféng. For
example, before the reorganization in 1939, there were thirtyefiveloyees serving in

the BOB, but in less than ten years the staff had increasedre than 600, and over the

168 Reorganization Act of 193%ublic Law 76-19, 78 Cong., ' sess., April 3, 1939.
Franklin D. Roosevelt's Reorganization Plan | is documented in “MedsagGengress
on the Reorganization Act,” April 25, 1939, ed. John T. Woolley and Geerhasts Pet
The American Presidency Projgainline), Santa Barbara, CA: University of California,
available at http://www.presidency.usch.edu/ws/?pid =15748 (accéssed3, 2009).
Roosevelt issued Executive Order 8248 on September 8, 1939.
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same time period the bureau’s budget had increased from lest20@000 to nearly $3
million.'®® Today, the exact size of the president’s staff is not lgxeletar. According
to Burke, this is because presidents borrow staff from other agearedepartments,
and because presidents have “incentives to limit the officigtlgrted size of the staff”
to avoid “an outcry by Congress and the public.”

Over time, the expansion of the EOP required more than additiongl istaf
required greater managerial experfiSe. Presidents tended to emphasize managerial
expertise until the Nixon Administration when “the impetus forfstedtitutionalization
shifted significantly toward reducing political uncertaint{?” As Nixon encouraged
tight control over administrative agencies, the White House stef¥ ghore influential.
Today, the White House Office is even larger, staff functions hasenie increasingly
specialized with more levels of hierarchy, and presidents haech more autonomy than

in the past’®

189 Allen Schick, “The Problem of Presidential Budgeting, Thre lllusion of Presidential
Government,”ed. Hugh Helco and Lester Salamon (Boulder, Colorado: Westview,
1981), 89.

170 30hn BurkeThe Institutional PresidendfBaltimore: Johns Hopkins University,
1992), 12.

171 Lauren Cohen Bell, “Following the Leaders or Leading the Followvdise U.S.
President’s Relations with Congress,” 197.

172 Matthew J. Dickinson, “Neustadt, New Institutionalism, and PresaleDecision
Making: A Theory and A Test,Presidential Studies Quarterl$5, no. 2 (June 2005),
260.

173 Lyn Ragsdale and John Theis, “The Institutionalization of the AmerRresidency,
1924-1992,” 1286-1288.
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Another measure of executive autonomy is the extent to which tselgmey
provides leadership and offers policy directives independent of otherhbsawé the
government. It has been noted that the president’s dual roleslef bead administrative
clerk are often in conflict’* But the leadership role is instrumental to managing foreign
policy and diplomatic crises.

Although the Founding Fathers had envisioned Congress as the lawrha#ing
executive influence over law-making has expanded over time. demeskranklin D.
Roosevelt established precedence for the president’'s new policggn@le when he
declared to the nation, “It is the duty of the President to proposk ignithe privilege of
Congress to disposé” Since Roosevelt's presidency, this concept has been
institutionalized to the extent that the public now expects thedprédsto formulate a
legislative package, and the president expects his party to supptagisiative package
within Congress. But, even with this expanded power, presidents continbave
difficulty getting their proposals through Congress, especialign the presidency and
Congress are controlled by different political parties.

Presidents attempt to increase their influence over Congresslyyg upon a
patronage system consisting of personal favors such as invitingdunai legislatures to
meetings in the White House or making campaign visits to theirehdmstricts.

Presidents also attempt to influence policy through executive orderthority to issue

174 Richard E. NeustadPresidential Power and the Modern Presidents: The Politics of
Leadership from Roosevelt to Readiiew York: Free Press, 1990).

17> Franklin D. Roosevelt, Excerpts from the Press Conference, Julp23archived by
John Woolley and Gerhard Peters, The American Presidency Prdjapt//
www.presidency.ucsb.edu/news_conferences (accessed June 3, 2009).
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executive orders is derived from the “take care” clause in trestution whereby the
president has the power to “take Care that the Laws be faitrdubguted® The
Supreme Court has interpreted the “take care” clause to awhbgzpresident to take
such actions as necessary to carry out laws passed by Googres enforce existing
laws and the Constitutioh’

After Roosevelt carried out the first Reorganization Plan, Cosgmgewed the
president’s statutory authority to issue executive orders undeRdébeganization Act.
Congressional review was based on a provision in the act thatedll@@ngress to
disapprove a plan. Then, in 1983, the Supreme Court invalidated congressianakr
upon a concurrent resolution to disapprove a proposed pl#iSnv. Chadhd’ In
response to the Supreme Court decision, Congress enacted thenRetioya Act
Amendments of 1984. The amendments allowed the president to make ctahges
plan any time during the sixty calendar days of continuous sess{@ongiress in which
it was submitted. But the act also provided that both houses musteaanitresolution
for approval within ninety days of continuous session. This amendmentamtiyued
until the end of 1984 when it automatically expitéd.No president since Reagan has

sought this reorganization authority.

176 y.S. Constitution, art. 2, sec. 3.

177 The landmark case interpreting the “take care” clause is stonvg Sheet and Tube
Co. v. Sawyer, 343 U.S. 579 (1952).

178262 U.S. 919 (1983).
179U.S. Codes (1988), §§ 90-912.
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In the absence of reorganization plan authority, the president prayose
executive branch reorganization through the normal legislative ggodgut this process
is often slow, lacks a time frame, and does not mandate a vote. The presidéencan a
minor reorganization, such as creating temporary entities, throughtides such as
executive orders, but this approach is inadequate for major organizational changes.

Although executive orders are often administrative in nature, they bacome
increasingly “policy-specific’ over tim&° But there are several constraints upon
presidents who wish to accomplish policy goals through executivesordeirst, the
executive order lacks permanency. It has become increasinghpaofor presidents to
revoke executive orders signed by previous administrations byngssi@w executive
orders that accomplish their own policy agendas. A second conssraing power of
Congress to pass laws which modify or overturn executive orders c@hstraint has
not been a significant deterrent to presidents as they know teEtwaand tedious
lawmaking process may prevent legislative action. A third canstis the judicial
power to declare an executive order unconstitutional. However, stichsrare rare
since the courts are reluctant to interfere with the execsitatghority over his staff. In
short, the Constitution provides these types of checks and balancesttexéecutive
powers; but the fact that they are rarely used in practicedrdgbuted to increased use

of executive orders and the expansion of presidential autonomy.

180 | yn Ragsdale and John Theis, “The Institutionalization of the AmericardEres;,
1924-1992,” 1288-1290.
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Another mechanism contributing to the institutionalization of the igeasy
stems directly from the Constitution. Article 1, section 7 stipglahow bills are
presented to the president and how the president may veto or rhodifgresented to
him. If the president approves the bill, “he shall sign it, babtfhe shall return it, with
his Objections to the House in which it shall have originated, wht shter the
Objections at large on their Journal, and proceed to reconsiddf ttwo-thirds of each
house supports the president’s recommendations, the bill will become law.

This signing statement consists of commentary that the pnésidetes to
accompany a bill when he signs it into law. Over the yeatsast evolved into a
“multipurpose device” with a number of different uses. It can be tsdadfluence
political actors or to challenge the constitutionality of cartprovisions of the bill
pursuant to the president’s Article 2 “take care” and “oath a¢efipowers. Or it can be
used simply as a rhetorical tool to alert the public as to tlesidant’s position
concerning certain aspects of the Hifi.

Signing statements have long been used by presidents to asgsedutherity
after Congress passes major legislation that threatens priesigg@wer and autonomy in
the policy making process. Kelley and Marshall trace th& fiise of the signing
statement to President James Monroe, but their research sutusstthe signing
statement first attained “strategic importance” with theadgd® presidency and two

significant Supreme Court decisions in which the Court relied ih @arPresident

181 Christopher S. Kelley and Bryan W. Marshall, “The Last WordsiBlemtial Power
and the Role of Signing Statement®fesidential Studies Quarterlg8, no. 2 (June
2008): 250.
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Reagan’s signing statements to reach their decistonsThe signing statement is a
“formidable” tool because it provides the president with a “last-namx@antage” after a
long sequence of political bargainify.

(b) Adaptability— Adaptability is based on an awareness of internal andhekte
environments and refers to the ability to take action to achieve a balancermé#tedwo.
The adaptive function is a means by which an institution may matiifynternal
structures to meet the requirements of a constantly changtegnaxenvironment’
This second feature of the institutionalized presidency redéfthe flexibility presidents
have to create, modify, and eliminate units and the resilienceyafrkes no matter who
is president® Like autonomy, adaptability increases the potential for thedenmesy to
act independently of other branches of government. For example,pi&dents take
office, their first task is to set up a system for managjregWhite House activities and
staff. It is not unusual for presidents to add some units that supgbrtpresidential
priorities and abolish others that do not, but for the most part, presidawn tended to

follow a fairly consistent model. This model includes a chieftaff svho assumes

182 Christopher S. Kelley and Bryan W. Marshall, “The Last WordsiBential Power
and the Role of Signing Statements,” 251, 254. See INS v. Chadha, 46219($83)
and Bowsher v. Synar, 478 U.S. 714 (1986).

183 Christopher S. Kelley and Bryan W. Marshall, “The Last WordsiBential Power
and the Role of Signing Statements,” 255.

184D, Katz and R.L. KahriThe Social Psychology of Organizatigidew York: John
Wiley, 1966).

185 |yn Ragsdale and John Theis, “The Institutionalization of the AmerRresidency,
1924-1992,” 1290.
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responsibility for organizing the White House and a cabinet corgistinthe vice
president and heads of administrative agencies. Because of th@exitynof the
institutional structure and the wide variety of policy issues Wwhiee president must
address, the role of the chief of staff has become increasimgigrtant to modern
presidents®® During the George W. Bush presidency, the vice president’s involéemen
in executive decision making was elevated to a new level as will be discussed la

(c) Complexity— Ragsdale and Theis suggest that the last two features of
institutionalism — complexity and coherence — are indicative of tbgigent’s ability to
make internal changes in response to external forces. Compleftégts “increased
division of labor and specialization” which enhances institutional #gaby making it
more difficult to dissolve administrative unit§. Measures of complexity include the
total administrative units within the organization and the amount affirgf. As
institutional complexity increases there will be “more disausspoints, vetoes,
jurisdictional conflicts, and decisions” which may contribute to an iddadi president’s
knowledge-base, but may also diminish the efficiency of his decision making ptiters.

There is no question regarding the degree of complexity in theitexebranch.

In 2005, there were over 2.7 million federal employees in theuéxedoranch and the

186 Karen M. Hult, “The Bush White House in Comparative Perspetiivelhe George
W. Bush Presidency: An Early Assessmedt Fred I. Greenstein (Baltimore: Johns
Hopkins University Press, 2003), 55.

187 Ragsdale and Theis, “The Institutionalization of the Americarsiffercy, 1924-
1992,” 1291.

188 Ragsdale and John Theis, “The Institutionalization of the AmeRcasidency, 1924-
1992,” 1296.
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president was responsible for appointing a small minority of theg#dogees. As a
consequence, presidents have valued the role that political appointe@s aiancing
policy agendas. While expanding policy making authority, the presideasyalso
sought to expand its control over White House and administrative ageity Political
appointees grew from 1,229 in the Clinton Administration to 2,000 in the Bush
Administration — over thirty-three percefif. The highest level appointees, such as
cabinet secretaries, are subject to Senate confirmation, asé #ygpointees are
responsible for appointing their assistants.

“Virtually all administrations over the past half century havebeaced some
version of a three-tiered layer cake for interagency polickima'® The top tier
consists of the cabinet secretaries who are subject to Seowfienation. These
appointees are responsible for appointing their assistants, thmadiate tier deputies
who are second or third in charge of the departments and agenies bottom tier
consists of assistant secretaries and below. These lowezntigloyees often retain
employment from one president to the next and tend to identify nhasely with the
mission of their agencies than the president’'s policy agenda. Teesity of the
administrative work force may create pressure points for indivigegidents who seek
to impose policy agendas on the administrative agencies, but it helgsthmiifourth

essential characteristic of institutionalization — coherence.

189 Office of Personnel Managemen2005 Fact Book(Washington, D.C.: U.S.
Government Printing Office, 2005).

19 Richard N. Haasd\ar of Necessity, War of Choi@&ew York: Simon & Schuster,
2009), 45,
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(d) Coherence- Coherence reflects the ability of an organization to maisge
workload and includes “universalistic rather than particularigiter@a, and automatic
rather than discretionary methods for conducting internal busifiéssOver time, job
criteria are developed and the workload begins to follow predectzddterns; daily tasks
become more automatic and stability increa&esAs coherence in personnel increases it
tends to transcend changes in presidents and changes in paetghgad/hich ultimately
strengthen the office of the presidery. At the same time, increased coherence may
make it more difficult for the president to impose his individuatgesces in the policy
making process.

One of the most obvious measures of coherence may be found in tisewige
system in which administrative staff is protected from beirggndised once a new
president or a president from a different political party taikése. The magnitude and
extent of the administrative bureaucracy’s influence acts ngttorgnsure stability, but
also reinforces the tendency towards institutional stasis.

In short, an individual president’s influence over the policy agendabligect to
the institutional constraints that have been formalized by the @aiwst, statutes, and
case law. The constraints that the president faces vany éme administration to

another. In the domestic arena, the president is challenged bgrtsigaints imposed by

191 Nelson Polsby, “The Institutionalization of the U.S. House of Reptatees,”
American Political Science Revié& (1968): 145.

192 Ragsdale and John Theis, “The Institutionalization of the AmeRcasidency, 1924-
1992," 1297-1298.

193 Ragsdale and John Theis, 1301.
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Congress and the judiciary. But, in the foreign policy arena, thedprgsis also
challenged by external constraints imposed by other natiors-state demanded by the
need to protect national security. How well the president istablenage or overcome
these institutional constraints depends upon informal mechanisms, soishesdership
skills, the organizational structure that he establishes withinWhée House and
Executive Office, and how that structure facilitates the gesdis understanding of the
political dynamics and allows him to utilize his special decision makintg skil

2. The President’s Formal and Informal Powers

Institutional theory suggests that American presidents ar@viedtwith both
formal and informal powers upon taking office. We have stated préyitwasv the
president’s formal powers arise from constitutional authoritgtutts, and case law.
Although the Constitution grants the president specific powers, itgesVittle guidance
on how the president should structure an administration to implemest gbegrs>*
For example, article 2, section 1(2), empowers the president to neramappoint, “by
and with the Advice and Consent of the Senate,” ambassadors, other paldiershand
consuls, judges of the Supreme Court, “and all other Officers ainiited States” whose
appointments are not otherwise provided by the Constitution or sbiathlby law. The
Constitution also provides that “Congress may by Law vest the Appent of such
inferior Officers, as they think proper, in the President alone.” Hosv president

executes his powers of appointment has been shaped by historicaleptedegislative

194 Glen O. Robinson, Ernest Gellhorn, and Harold H. Bitlie Administrative Process
(St. Paul, MN: West Publishing Co., 1986), 4.
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acts, and decisions of the Supreme Cblirtin the absence of specific legislation, the
president has considerable autonomy and flexibility in the authogitgelegates to his
political appointees and how he interacts with them.

Since informal powers are not specifically delineated by they arise from the
historical setting and the political climate existing at tinee the president is elected.
Informal powers continue to evolve throughout the president’s term afeoffiEach
president’s informal powers are shaped by his personalitydwaelv, and leadership
style; the “political capital” that he accumulates priorakirig office; and the set of skills
he possesses for managing the endless number of institutionattsoafid constraints
that he faces during his administration.

There are many definitions of “world view.” This study dratgsdefinition from
cognitive philosophy which provides that a person’s world view originfktes his
unique experiences in society, emanates from his socio-economiompoaitd reflects
his religious background, education, ethics, and basic beliefs. THb vienw becomes
part of the president’s personality and is manifested in his leadership style.

“Political capital” is often bestowed upon the president by virtueriohing the
election. This power is a function of the president’s electoragimaparty support in
Congress, public approval, and patronage appointménté/hen a president wins by a

landslide, or even a comfortable majority vote, he tends to adseirnas been granted a

195 Glen O. Robinson, Ernest Gelhorn, and Harold H. Bt Administrative Process
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19 paul C. Light,The President’'s Agenda: Domestic Policy Choice from Kennedy to
Carter (Baltimore, Maryland: John Hopkins University Press, 1983), 15.
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popular mandate to implement his political agelidawWhen the president wins in a close
election his political capital is diminished.

The president’s informal powers arise out of the organizationattstes and
decision making processes he adopts and the political appointmentakies. mThe
structural components are subject to the president’s managemnienasdiinfluence his
ability to collect, analyze, and evaluate the options availabladoomplishing political
goals’® But the compartmentalization of formal organization structurestes barriers
to the decision making process. Informal structures areonatifon organization charts,
but create links across the formal lines of authority and comniionsaand are a way of
breaking down structural barriefs.

B. George W. Bush'’s Presidency

1. Historical Setting and Political Climate

Historically it is during political campaigns that presidehtandidates begin to
disclose their world views, define their political agendas, accumulate padaip@al, and
set the tone of their leadership styles. The focus in the 208@i@néal campaign was
on values and domestic policy, not foreign policy. George W. Bush used vigorous

language in his campaign speeches, yet carefully avoided eggagiany lengthy

197 David A. Crockett, “The Contemporary Presidency: “An Excess efinBment”:
Lame Duck Presidents in Constitutional and Historical Contdxtgsidential Studies
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University of Kansas Press, 2007), 313.
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discourse regarding specific foreign policy issues. No longexdfagith Cold War

conflicts fabricated by two contending superpowers, Bush suggestefiitiive threats

would come from “rogue nations and terrorists.” He cited a negrepare for future
challenges by creating military forces which would be “maieaharder to find, easier
to move, readily deployable, and lethal in acti®f.”

In regards to foreign trade, Bush extolled the same benefit€limédn did — an
open global economy in which American enterprise and values wouldilf® But
Bush attempted to distinguish himself from Clinton in his occasi@maarks concerning
China. Bush described China as a “strategic competitor” as apposeClinton’s
characterization of China as a “strategic partAi&.” Beyond these generalizations,
substantive foreign policy discussions were virtually absent from the camfPaig

With foreign policy in the background;eorge W. Bush was able to focus on
domestic policy and the GOP’s goal of restoring the party to powé&e Republican

establishment recognized Bush as a winner — a candidate whoyahsolaonservative

200 gee for example, George W. Bush’s campaign speeches to titangeof Foreign
Warrs.

201 Andrew J. Bacevich, “Different Drummers, Same Drunifie National Interest
(Summer 2001): 72.

292 Toshihiro NakayamaPolitics of U.S. Policy toward China: Analysis of Domestic
Factors (Washington, D.C.: Brookings Institution, 2006), 2; and Robert G. Sutter,
“Grading Bush’s China Policy: A-,PacNetl0 (March 8, 2002), Honolulu: CSIS Pacific
Forum, available at http://www.csis.org/media/csis/pubs/pac0210[1].pdteqsed
February 24, 2007).

203 Norman Birnbaum, “After the DebaclePolitical Quarterly 72, no. 2 (April-June
2001): 146-158.
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values, but was not divisive. While the Bush name was well reshe@eorge W. Bush
himself had the advantage of not being burdened by Washington pdftidis was a
welcome relief to the party as well as to the American putdiich had been outraged by
Clinton’s actions which signaled disrespect for the office.

Although the 2000 election brought victory to the Republican Party,ag w
tarnished by controversy over the Florida ballots. After loghreg popular vote in a
disputed election and waiting thirty-six days for the Supreme Gounike its narrow 5-
4 decision regarding the Electoral College vote, President Buslhefvagth very little
political capital to build upon. President Bush faced another distab@ because his
Republican Party only held a majority in Congress by a shgdrgin. The Senate was
evenly divided with Vice President Cheney breaking the tie andalee was split 221-
212.

The lack of political capital and experience in Washington had paiteiot
inhibiting President Bush’s ability to govern. After the Supreme ©odecision, Bush
had less than fifty days to hire his staff. To make mati®rse, the number of positions
requiring Senate confirmation had increased in recent year$ wieant it could have
taken much longer to fill key appointments. Yet, Bush was up tohtaéenge and did
not assume office with the restraint that one might have expectedhis narrow and

disputed victory.

204 william Schneider, “Zealots and Cranks, Be GonMdtional Journal31, no. 19
(1999), available at http://0-find.galegroup.com.bianca.Penlib.du.edu, Gade #
A54775127 (accessed November 15, 2009).
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George W. Bush'’s leadership style and commitment to strengtheartke of the
Republican Party allowed him to solidify his base of support and overcbase
disadvantages. He made structural changes within the EOP fthate his own goals
and approach to governing, he elevated the status of the Vice Pream#ite moved
quickly to fill Senate confirmed positioRS’ In spite of these obstacles he filled political
appointments on an average of 8.3 months from nomination to confirmation, wtich wa
not much longer than the average of his immediate predecessb@jrBon and George
H.W. Bush?®

In short, President George W. Bush inherited institutional caingdrtypical to

other presidencies, including prior budget commitments and foeigty obligations, as

295 Eleven major units composed the EOP under President George W. B2G01in(1)
White House Office, (2) National Security Council, (3) OffaePolicy Development,
(4) Office of Management and Budget, (5) Council of Economic Adsjq@) Office of
Science and Technology Policy, (7) Council on Environmental QualityDff@)e of the
U.S. Trade Representative, (9) Office of Administration, (10)c@ffaf National Drug
Control Policy, (11) Office of Homeland Security, and (11) Office of the Viesi8ent.

In 2005, the year that CNOOC proposed to acquire Unocal, the executivéerdaya

included Agriculture, Commerce, Defense, Education, Energy, HealthHamdan

Services, Homeland Security, Housing and Urban Development, Inteaboy,LState,
Transportation, Treasury, and Veterans Affairs, and the Attorremei@l. President
Bush had also extended cabinet-level rank to the administrator ofntheofimental

Protection Agency, the director of the Office of ManagementBardyet, the director of
the National Drug Control Policy, and the U.S. Trade Representétivg total of

nineteen cabinet level advisors. Source: White House web site/vhitp.whitehouse.

gov/ government/cabinet.html (accessed November 20, 2007).

208 . Calvin Mackenzie, “The Real Invisible Hand: Presidential Appesitin the
Administration of George W. BushPS: Political Science and Politic35, no. 1 (March
2002). The average for George W. Bush’s appointments is just sligiotlg than 8.1
months for George H.W. Bush, and 8.0 months for Clinton, but much higher than
Kennedy’'s 2.4 months and Nixon’s 3.4 months. See Brookings Institutionjd@&maal
Appointee  Initiative  Urges Senate to End Confirmation  Drought,”
www.appointee.brookings.org/news/July2402-newsrelease.htm (accessed June 5, 2008).
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well as constraints unique to his own presidency. All of these edmtstiimited his time
and ability to collect and analyze information, and also redri¢tke options for
implementing his presidential agenda. Nonetheless, President Blstvetl the
precedent established by previous presidents when he focused on theopovi@mal
mechanisms to overcome institutional constraints. This study affgatei$ is the formal
constraints created by the American Constitution, statutes, asel lev that has
contributed to the need for actors within the executive and legsslatanches to rely
upon informal mechanisms to accomplish policy goals.

2. Developing a Leadership Style

Since our laws grant the president broad discretion in how he oegahiz White
House, he is able to set up structures that reinforce his own wewidand values, and
these are manifested in his leadership style. George W. BusH® wiew was shaped
by his Harvard Business School experiences, his tenure as aaterpaecutive, and
observations of his father's successes and failures as Presidéhe United States.
Bush’s world view, in turn, helped shape the focus of his campaign fqrésedency
and his presidential leadership style. According to Daalder antsdy, Bush identified
three essential challenges for the president: (1) théeolal of leadership which is to
“outline a clear vision and agenda,” (2) the challenge of buildirgireng team of
effective people to implement the president’s agenda, and (3) @alerge of sticking to

an opinion even when the polls show the public moving in the opposite diré€tion.

297 lvo H. Daalder and James M. Linds&4Bush’s Foreign Policy Revolution,in The

George W. Bush Presiden@d. Fred |. Greenstein (Maryland: Johns Hopkins University

Press, 2003), 103-04.
93



Daalder and Lindsay suggest that what made Bush unique among qieside
his “logic about how America should act in the worllf® Bush believed that the key to
securing America’s interests in the world was primacy egemonic world order. This
view was based on five propositions that are consistent witistrédadory: (1) the world
is a dangerous place, (2) the key players in world affairsedirenterested nation states,
(3) the key to survival is power, (4) multilateral institutionsl aagreements are not
necessarily conducive to achieving American interests, anchéshited States is a
unique power with a focus on personal freedoms and open matkets.

Bush’s strategy for working with Congress was similar to wigth he pursued
as governor in Texas where he developed proposals that appelated femocrats and
Independents. Upon taking federal office, he deviated little flemragenda that he had
described on the campaign trail. His agenda was a narrow nbereded to limit
competition among issues for public attention and congressional supparttaxHtuts
appealed to the Republican base that elected him and his education reforms/aete a
reach across party lines to win over moderates. But one of thedifitzelt issues on
the presidential agenda was that of energy security, whicmtneraating energy

independence and economic secuftfy.

298 Daalder and Lindsaush’s Foreign Policy Revolutiod06.

209 The first four propositions are consistent with the realisvvtae fifth proposition in
unique to President Bush.

219 julian Darley,High Noon for Natural Gas: The New Energy Crisfgvhite River
Junction, Vermont: Chelsea Green Publishing Co., 2004), 142, quoting “President
Focuses on Energy Security in Radio Address,” White House, Feb23arp002,
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There was increased pressure on both Congress and the presideteate e
energy policy on their political agendas after Californiasrgy crisis had brought about
blackouts. Upon taking office, President Bush acknowledged the energyasithe
most important task of his presidency. Shortly afterwards éatent a task force of
senior government representatives, called the National Energyy Hd&gelopment
Group (NEPDG), with Vice President Cheney as chair to developgarange plan to
meet American’s energy requirements.

The NEPDG released a report on May 17, 2001 which called for driflinkge
Arctic National Wildlife Refuge (ANWR) at the same tirtieat it blocked an increase in
fuel efficiency standards. The report created strong opposititimvine environmental
community and Democratic representatives in Congisdisough it was controversial,
the proposed drilling in ANWR allowed the Bush Administration to claim commitheent
a policy of independence from the Middle East. Actually, as 8itkKlare points out,
the report did not offer a real plan for decreasing dependence ortéthpdr™® Instead,
it supported the priority of increasing and protecting the flow afofgim from foreign

sources to U.S. market¥

http://www.whitehouse.gov/news/releases/2002/02/20020223.html (accessed February
13, 2004).

11 Michael Klare, “Bush-Cheney Energy Policy: Procuring thet Rethe World's Oil,”
Foreign Policy in Focus(January 2004), www.commondreams.org/cgi-bin/print/cgi?
file=/ views04/0113-01.htm (accessed June 12, 2009).

212 National Energy Policy Acf2001). Chapter 8 focuses on strengthening American
energy security and prosperity by working with other countriesntoease global
production. The plan mandates that energy security must beconwity jor foreign
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Support from Tom DelLay and other House leaders, was instrumentairtimd a
coalition with Democrats from oil and gas states and otheresttg@roups, such as the
Teamsters, to move the energy policy through Congress. The presmiert 240-189
victory in the House, but the Senate was more challenging, ebpeafter the
unexpected defection of life-long Republican Senator Jeffords to éheo€ratic Party.
Losing the majority in the Senate meant losing the advantagesoiimat with majority
status, including control over the timing and substance of thedbgeslagenda. As a
consequence, Bush’s team of advisors assumed a key role in movemnehly agenda
forward — especially after 9/11 when the focus turned to national security.

Finally, Bush persevered with his commitment to stick to an opiomae it had
been formed. Reflecting on his accomplishments, George W. Bust 8tatehe would
“like to be remembered as a person who first and foremost, diskidtis soul in order
to accommodate the political process.” He proudly proclaimed,ieca Washington
with a set of values, and I'm leaving with the same set of salmd | darn sure wasn't
going to sacrifice those values; that | was a presidenhth#thto make tough choices and
was willing to make them?**® Bush believed that leaders should not succumb to public

opinion, but should adhere to what they believe is the best courseiaf. adte

trade and policy. Available at http://www.netl.doe.energy/publicatwess/ 2001/nep/
nep.html (accessed August, 21, 2009).

213 George W. Bush, Interview with Doro Bush Koch for StoryCorps Nati@val
History Project, quoted in Kenneth T. Walsh, “Looking Back on a Troublesiderecy;
Bush is Hoping to Cast His Legacy in a Positive Light,3. News & World Repolit45,
no. 13 (December 15, 2008).
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demonstrated this belief in his commitment to the war on tendrnailitary action in
Irag. It was also an attitude reflected in diplomacy and U.S. China foreign.policy
3. Creating a Organizational Structure and Decision Making Scheme

(a) _Poalitical Appointments- Political appointments are at the heart of the

executive organizational structure and the president’'s decision makimgme. The
tradition of the president’s cabinet may be traced back to the begiohthe presidency
itself. Based on article 2, section 2 of the U.S. Constitutionpbttee principal purposes
of the cabinet is to advise the president on any subject he mayereelating to the
duties of their respective officé¥' Traditionally, the president’s cabinet has consisted of
the vice president and secretaries of the executive departments.

President Bush took great strides to appoint key individuals withicabiset (as
well as the White House and administrative bureaucracy) who shiarearld view and
ideology. He also focused on honoring political obligations and achieviragsdy.
Consistent with his business management background, Bush appointed a tettinet
symbolized corporate Amerié®> The key appointees and their influence over Bush’s
foreign policy decisions are discussed below.

First, and foremost, was Vice President Cheney who began er ¢arpublic

service when he joined the Nixon Administration in 1969 and then lateedsen

2White House. http:/www.whitehouse.gov/government/cabinet.html| (acté&se 20,
2007).

215 The primary source of information on Bush'’s cabinet was theaMuse Web Site,
http://www.whitehouse.gov/government/cabinet.ntml (accessed from Jadua?@05
through December 31, 2008).
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Congress representing the State of Wyoming. But Cheney also had a diseédgiaseer
in business and he was CEO of Halliburton Corporation when he joined Bashfmign
ticket. Although business experience was prevalent in Bush’s pokipgointments,
Kenneth Walsh notes that when Bush asked the head of his vice presisiestch team,
Dick Cheney, “to actually become his running mate, it was thedrhe valued Cheney’s
Washington experience above &% He told Cheney that he would need his advice in
good times and bad, but Cheney’s advice was actually most valued during timess of cr
President Bush came to rely on his vice president more tharothey advisor and
confidant. He immediately gave Cheney responsibility for deuedpphe national
energy policy and welcomed him to attend any executive meeting of his .éHoice

Unlike previous administrations, Bush made Cheney chair of the pméside
Budget Review Board which rules on appeals of OMB decisions diegaproposed
funding for executive branch departments. Bush also named two of Chémgygides —
Lewis Libby and Mary Matalin — assistants to the presi@®ntThis was quite unusual,
but served to bring the White House and vice presidential staff closer together.

Bush also gave Cheney an office in the White House in addition torée

traditionally reserved for the vice president in the Senate. Im&yftewords, his close

1% Kenneth T. Walsh, “Looking Back on a Troubled Presidency; Bublojng to Case
his Legacy in a Positive Lightl.S. News & World Report45, no. 13 (December 15,
2008): 22.

217 Cheney and the Bush Administration focused on developing a national @odioyy
that would provide energy security (defined as energy independasrtezconomic
security). See Julian Darleijgh Noon for Natural Gas: The New Energy Crisis

218 Carl M. Cannon, “The Point ManRational Journal34, no. 41 (October 11, 2002):
2956-64.
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relationship with the president created a “seamless operatiomiioh he and everyone
else was there “to serve the presidéht.”In an interview with Cokey Roberts, Vice
President Cheney gave insight into the administration’s perspeativeerming the
historical struggle for power between the presidency and Congf&ssney explained
that the president’s powers had been so compromised by Watergatalitmnished the
“ability of the president of the United States to do his f&B.”

Cheney’s commitment to taking back presidential powers was dem@uson a
number of occasions. One particularly notable case concernedPkédsilent Cheney’s
role as chairman of the NEPDG, which was charged with devejapinational energy
policy. In April 2001, Representative John Dingell (D-MI), rankingmber of the
House Committee on Energy and Commerce, and Henry Waxman (Dr@&&ing
member of the House Committee on Government Reform, wrote to the GAO Coenptroll
General Walker to request investigation of the conduct and composition of the NEPDG.

Initially the GAO requested information concerning the compositioth@ftask
force, the persons with whom Cheney, in his capacity as chair GDNIE and the task
force met, the meeting notes and minutes, and the costs incurredeiopiieg policy
recommendations. The congressional members claimed they wanteddmsation to
aid with considering proposed legislation, assessing the need andomkagislative

changes and conducting oversight of executive branch administrationstohgxXaw.

219 cannon, “The Point Man,” 2956-64.

220 Charlie SavageTakeover: The Return of the Imperial Presidency and the Subversion
of American DemocracfNew York: Little Brown, 2007), 75.
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Even though Title 31, section 712 broadly authorizes the GAO to invesafjahatters
relating to the use of public funds, Cheney refiféédEven after the GAO voluntarily
narrowed its request by eliminating the minutes and notes andnation presented to
the task force, Cheney still refused to comply. The vice preswastresolute in his
belief that the presidency had been weakened by “unwise comprortiiaésiere made
over the previous thirty to thirty-five years and he refused l@ase any substantive
information?*? It was his position that the GAO lawsuit was an intrusion ittie fnner
sanctum of executive-branch deliberations” which threatened to underthme
constitutional powers of the executive brafAth.

Although the issue was not resolved, the GAO postponed its pursuit of the
requested information out of deference to the administration’s meeespond to the
events of September "1 Then, early in 2002, after several senators joined the previous
request by the House of Representatives, the comptroller gematal a letter to the
chairmen and ranking members of the Senate and House Commitieg that the
GAO had exhausted all statutorily required processes for res@eess requests out of

court. Cheney's refusal was an affront to the GAO which is a nosgraigroup that is

221 The GAO authorities are set forthlihS. Code81, §§ 701 et seq.

222 Dana Milbank, “Cheney Refuses Records’ Relea®¢gshington PostJanuary 28,

2002; and Joel D. Aberbach, “The State of the Contemporary Presidanidyg George

W. Bush Presidency: Appraisals and Prospe@d. Colin Campbell and Bert A.
Rockman (Washington, D.C., CQ Press, 2004), 58.

223 John C. Eastman, “Why Dick Cheney is Fighting the GAO,” AshbiGekter for
Public Affairs, July 2002, hppt://www.ashbrook.org/tools/printerpage.aspegsed
December 5, 2008).
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widely respected in Washington. Although the GAO was sensitifeetaite president’s
“need to protect executive deliberations,” it was concerned than€y had denied
access to information that the GAO had “a statutory right taimbt** The GAO
proceeded to file suit against Vice President Chen&yatker v. Cheneyeasoning that
“if the Vice President’s arguments were to prevail, any admation seeking to insulate
its activities from oversight and public scrutiny could do so bigasg) those activities
to the Vice President or a body under the White House’s direct coffttol.”

Walker v. Chenewas a landmark case because the GAO had never before filed
suit against the executive branch for failing to cooperate witinguiry??® It was also
distinguished by the fact that the suit was brought by a meailibe Republican Party
to raise important constitutional questions involving the actions oéfullican vice
president exercising executive privilege independent of the presidiaritthe case did
not prevent Cheney from continuing with his efforts to bolster exexyiivilege and
elevate his vice presidential authorities to new heights. Tdére @heney pushed, the
more he gained influence over the president’'s leadership style — vidleichme
increasingly inflexible, insular, and aggressive. As we wdé later, the more the
president relied on Cheney, the less the president relied athas advisors for input

into the decision making process.

224\Walker v. Cheney, 02CV00340, February 22, 2002.

223\\alker v. Cheney, 02CV00340, February 2, 2002, 22.

226 The GAO lawsuit was dismissed on December 9, 2002 by U.S. Diebiat Judge
John Bates.
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Besides Cheney, other appointees brought valuable corporate expeoehee t
Bush Cabinet, including Samuel W. Bodman and Donald Rumsfield. Bodman jbéed
Bush Administration in the Department of Commerce after a cameeenture capital,
serving as chairman, CEO, and director of a number of publicly owaegzbrations.
Then he served a year as deputy secretary of Treasury befoge Sworn in as the
eleventh secretary of Energy on February 1, 2005. Rumsfield @istirsguished career
in the military and politics, as well as the corporate worlte served seven years in
Congress, followed by nearly a decade of political appointments,ebsdoving as chief
executive officer, president and chairman of G.D. Searle & Compamjirman of
General Instrument Corporation, and chairman of the board for Gileawlc8s, Inc. As
secretary of Defense, Rumsfield was characterized as arcatnge hawk; he was an
advocate for a strong defense policy with a particular empluasimissile defense
systems®?’

Consistent with campaign promises and the need to strengthen paiapmtll,
Bush strategically diversified his cabinet. He appointed tw#&frAmericans (General
Colin Powell at the State Department and Roderick Page at #parihent of
Education), two East Asians, one Hispanic, and three women to higsilyle

positions??® But even these appointments were a reflection of corporateideneror

22" During the Clinton Administration, Rumsfield led a commissionsieas the ballistic
missile threat to the United States and warned Congress abountipibtehostile
nations” such as China. SEeS. CongresReport of the Commission to Assess Ballistic
Missile Threat 104" Cong., 3% sess., July 15, 1998.

228 Daniel Bell, “Election 2000 and Future Prospecgqtiety(May/June, 2001): 82.
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example, Carlos Gutierrez joined Kellogg as a sales repatisentout rose to executive
office, and was named to chairman of the board before he was nethasasecretary of
Commerce in February 2005.

Secretary of State Colin Powell had a distinguished miltarger, having served
as a captain in Viet Nam before his promotion to full general ufaterer President
George H.W. Bush’s administration and service as chairman of GQbiefs of Staff
during the Gulf War. Powell was perceived as a moderate mejards to military
matters. For instance, in his confirmation hearing before that&d-oreign Relations
Committee, Powell stated that the key to dealing with the Chinese wapdse them “to
the powerful forces of a free enterprise system in democsacthey can see that this is
the proper direction in which to mov&® This moderate approach and the respect that
Powell had earned from both Democrats and Republicans led to the’Senatgmous
approval of his appointment.

As a moderate, Powell also preferred a policy of containmentdiegairaq, but
this made him the “odd man” among Bush’s other hawkish advisors. BEoeght
Powell succumbed to Bush’s strategy for overthrowing Saddam Huaffein9/11,
political infighting among the Department of State, the Departroé Defense, and the

Vice President’s Office led to his resignation on November 15, 2804.

229 aAndrew J. Bacevich, “Different Drummers, Same Drurfifie National Interest
(Summer 2001); 71.

2301t has been rumored that Powell was asked by resign by Andrew SeedKaren De
Young, “Falling on His Sword: Colin Powell's Most Significant Moment Turned Out to
be His Lowest,'Washington PosOctober 1, 2006.
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President Bush relied on a number of other appointments to high ranking
positions to compensate for his lack of experience in WashingtoaNdational Journal
reports that forty-three percent of Bush appointees had worked infather's
administration, eighty-six percent had worked for the governmentqu#yi and twenty
percent had worked for Washington lobbying fifi's. One of these experienced and
trusted appointments was National Security Advisor Condoleezza \Rhe later
replaced Colin Powell as secretary of state in 2005.

Interestingly, there is no provision in law establishing an tasgiso the president
for national security affairs, but the position of national secaayisor has roots in the
National Security Council (NSC) established by PresidentyHRruman in 1947 with
four statutory members — the president, vice-president, secretstat@f and secretary of
defense. At first, the assistants that managed the NSCysiagarted to the president.
Then President Dwight Eisenhower created the position of spasigtant for national
security to assist with long term planning. President Kennglg, wanted to be more
directly involved with foreign policy, modified the position into one thetnaged the
president’s policy affairs and worked to integrate the natiorwalrgg bureaucracy with
the president’s foreign policy agenda. Daalder notes that theitiGposgained
prominence after President John F. Kennedy's election . . . and haeébeentral to

presidential conduct of foreign policy™ National security advisors must balance their

231 James A. Barnes, “Bush’s InsidersNational Journa] June 23, 2001,
http://nationaljournal.com, 2

2321yo H. Daalder, “In the Shadow of the Oval Office: The Next National Security
Advisor,” Foreign Affairs88, no. 1 (January/February 2009): 114.
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allegiance to the president with their commitment to managmligy process that
engages various senior officials and their agencies.

Historically, the national security advisor has influenced tlesigent’s foreign
policy initiatives and decisions concerning overseas business tiansacAnalysts have
explained this phenomenon by noting the national security advisor'snptpxo the
Oval Office and the frequency with which he or she interadts thie presiderft® As
foreign policy became more complex, presidents came to rely annégnal security
advisors to work with various departments to integrate diverse pdimmensions,
including defense and diplomacy, finance and trade, the environment andahdmel
security, and science and technology. By the time George W. Bush took céfieews
a “general consensus” as to the appropriate role of the national securityratfvi

The position requires someone who can balance the need to makensegish
sensitivity to the roles of the other secretaries and advisAr&ey ingredient to the
national security advisor’'s success is maintaining the trustegbrsident and the other
senior advisors, all of which must have confidence that he or llheonwvey their views
and advice to the president.

Condoleeza Rice joined George W. Bush’s Administration as assigi the
president for national security after a career in academiaseratal stints of service in

the previous Bush Administration, including service on the National $gdc@ouncil.

233 lvo H. Daalder, “In the Shadow of the Oval Office: The Nextidbhal Security
Advisor,” 123.

234 Karl Inderfurth and Loch K. JohnsoRateful Decisions: Inside the National Security
Council(New York: Oxford University Press, 2004).
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Prior to joining the current administration, she gained experienaaremnmber of several
boards and commissions, including the board of directors for the Ch@arporation.

She was an expert on Eastern Europe and the former Soviet Unioas antealist,”

believed that the U.S. must maintain a position of military gtreim its relations with
communist countrie$® She also believed that the administration should focus
strengthening relations with Japan and other East Asian alliele \downplaying

relations with Chin&>®

Ultimately, the national security advisor is responsible fopihglthe president
make the best decisions as expeditiously as possible. Somstaraiyue that Rice
followed the president’s orders without examining alternativeoastor examining the
consequences’ But given Bush’'s managerial style, it is unlikely that he wddde
been receptive to any attempts to engage him in analysis. eMdedihimself as “the
Decider” whose primary responsibility was making tough decisions irculiftimes.

A distinguishing characteristic of Bush’s presidency was hieatlid not appoint
China experts to his cabinet or to key foreign policy advisory positi Believing the
Clinton Administration had over emphasized China’s importance, Bush drdsiotnto
developing his own China policy. It was only after a U.S. Navy Eui3eillance

aircraft and a Chinese jet fighter collided in the South ChinarSagaril 2001 that Bush

3% Condoleezza Rice, “Promoting the National Interefigreign Affairs 79, no.1
(January/February 2000): 52.

236 |bid., 55-56.

237 lvo H. Daalder, “In the Shadow of the Oval Office: The Nextidbhal Security
Advisor,” 121.
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was forced to turn his attention to China. Even though U.S.-Chiatiored were tense,
Bush pledged to do “whatever it takes” to protect Taifvamwhich included military
measures as well as downgrading China’s stature in foreigey gmt working through
State Department and Defense Department chafifiels.

Although China experts did not define Bush’s cabinet, two senior poli@mma
had significant experience in Asia — Deputy Secretary oeRathard L. Armitage and
Deputy Secretary of Defense Paul D. Wolfowitz. Armitageeskthree tours of duty in
Vietnam and was in Saigon with it fell to the North Vietname8miring the Reagan
Administration, he served as deputy assistant secretary of defeng&ast Asia and
Pacific Affairs and also assistant secretary of defeasenternational security affairs.
Like Rumsfield, Armitage saw the relationship with Japan as fuaedt@hto U.S.
national security supported a missile defense policy. Wolfowdr served as
ambassador to Indonesia and assistant secretary of statestokdta and pacific affairs.
He, too, advocated for stronger ties with Japan, at the expenss wfitheChina, and a
policy of increased missile defense.

Another political appointment relevant to the development of foreign pohder
the Bush Administration was U.S. Trade Representative Robert BicKoeZoellick

gave a preview of the Bush Administration’s trade agenda wherstiigete before the

238 Steve Mufson, “President Pledges Defense of Taiviataghington PostApril 26,
2001; and David E. Sanger, “Bush Tells Beijing the U.S. is Ready to Defend Taiwan,
New York Timedpril 26, 2001.

239 Robert Sutter, “Bush Administration Policy toward Beijing and Taipkiyirnal of
Contemporary Chind 2, no. 36 (August, 2003): 480, 485.
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House Ways and Means Committee. Emphasizing that “[tjradeypislithe bridge
between the President’s international and domestic agendas,’cKqalished for trade
liberalization and the free exchange of goods and services to booststdoam®nomic
growth. Assuring the Committee he would consult with them often, he asked Congress t
give him “the strong hand of presidential trade promotion authdity.”

(b) Bush’s Hierarchical Approach to Decision Making

The president’s decision making scheme consists of how recommendaigons

made to the president — whether he is presented with one perspéeach policy issue

or whether he was alerted to disagreements across policg;isguether he looks at just
one dimension or multiple dimensions of the information presented; whetheceives
single or multiple recommendations for action; and how he communigaliey issues
and decisions to the pubfit' Ultimately, the president’s decision making scheme has an
impact on whether he is able to build coalitions, coalesce congrdssumpart, and win
public endorsement. But just as the separation of powers hasdcresties of control
and responsibility among the various branches of government, it bascedated
conflicts within each branch as the cabinet members, advisorgxandtive staff, often

have overlapping responsibilities.

240 Robert B. Zoellick, speaking before the U.S. House of Representatives Conamittee
Ways and Means, on March 7, 2001, cited in Bruce Stokes, “Free TradeFoffsign
Policy (May/June, 2001): 62-63.

241 See Matthew J. Dickinson, “Neustadt, New Institutionalism, and icretsal
Decision Making: A Theory and A TestPresidential Studies Quarterl§s, no. 2 (June
2005): 259-288 for a discussion of the elements of the president’soteamsking
scheme.
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Initially, President Bush took a restrained approach to his executi
responsibilities which seemed to reflect his limited backgroundouhblic policy.
Although the organizational structure that existed when he tookeofficrored the
structure of presidents before him, he drew upon his business sdugakien and the
successes he had as Governor of the State of Texas, to formetarstand managerial
style that relied upon a hierarchical approach to decision makigror example, in
organizing the White House staff, President Bush appointed AndrewaSdmg chief of
staff, but did not make Card the only senior advisor who reported Iditechim. He
also appointed Karl Rove as his political strategist and Kangghés as his public
relations advisor. Karl Rove was put in charge of the newlytente@ffice of Strategic
Initiative (OSI) which was designed to “think ahead and devise leng {political
strategies

According to Hult, forming the triad of Andrew Card, Karl RovedaKaren
Hughes was “consistent with reports of [the president’s] désirenultiple sources of
information” and was also a mechanism for maintaining control andrigeeply one of

his advisors from becoming too powerf{ft. But after Karen Hughes left the president’s

242 |nitially Bush retained the National Economic Council (NEChted under executive
order by President Clinton to coordinate policy making for domesticiaternational
issues and to monitor implementation of the president’'s economic Egeyda. See
Kenneth I. Juster and Simon Lazartgaking Economic Policy: An Assessment of the
National Economic CounciWashington D.C.: Brookings Institution, 1997) for details
on the National Economic Council.

243 Kathryn Dunn Tempas and Stephen Hess, “The Contemporary Presi@larcBush
White House: First AppraisalBresidential Studies QuarterB2 (September 2002): 579.

24Karen M. Hult “The Bush White House in Comparative Perspective,” 55-56.
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staff early in 2002 Karl Rove’s influence over the president ineteasibstantiallg*®
Evidence of Rove’s influence is abundant, but one example is the irhpatiad
regarding the president’s political appointments which extended thmmexecutive
branch to the federal judiciary. The evaluation criterion for ipalitappointments
included partisan as well as ideological standards. Thigioriteame to play when the
White House Personnel Office sought advice concerning nominees. Pdrisennel
Office would not just consult the staff in the Office of Politid#fairs, as had been done
in previous administrations, but would go to Senior Advisor Karl Rove as{fell.
President Bush often chose to achieve policy goals through his tcébinehich
he had delegated some “untraditional” functici$),political appointees, and
bureaucratic channels rather than through Congress or the ampgratus®® For
example, when Bush came to office, he admitted that he was wédaleign relations
experience and assembled a team of experts to counterbalaneedkaess. This group
of eight Republican experts, nicknamed the “Vulcans,” was led bioiNdtSecurity
Advisor Condoleezza Rice and Paul Wolfowitz, dean of Johns Hopkins School of

Advanced International Studies. Both Rice and Wolfowitz had served tmeleelder

2> See Richard L. Berke and David E. Sanger, “Some in Adminstra@irumble as
Aide’s Role Seems to Expandew York TimedMay 13, 2002.

245 James A. Barnes, “Bush Insiderblational Journa) June 23, 2001, 1870.

247 Ellen Nakashima and Dana Milbank, “Bush Cabinet Takes Back Seat in Driving
Policy,” Washington PostSeptember 5, 2001.

248 Christopher S. Kelley, “Rethinking Presidential Power — the Unifarecutive and
the George W. Bush Presidency” (paper presented at fledBBual Meeting of the
Midwest Political Science Association, Chicago IL, April 7-10, 2005).
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Bush — Rice as the president’s advisor on Soviet affairs and Wtdfassundersecretary
for defense policy. Other Vulcans who served in the previous Bush Agiratron, and
their previous titles, included: Robert Blackwill, White House adwsoEuropean and
Soviet affairs; Stephen J. Hadley, assistant secretaryfefisgefor international security
policy; Robert Zoellick, undersecretary of state for economiairafiand White House
deputy chief of staff. Vulcans who served under President Reagartheinditles,
included Richard Armitage, assistant secretary of defensenternational security
affairs; Richard Perle, assistant secretary of defensat&ynational security policy; Dov
Zakheim, deputy undersecretary of defense for planning and resources.

These appointments were significant because they indicated Bosirisféreign

249 |n contrast to Republican “sovereignists” who served in

policy predispositions.
Congress in the mid-1990s and favored isolationism, the Vulcans suppogtgement
and free trade. It was this preference for letting the riragket reign that caused some
legislators in Congress to question whether the Bush Administratasn taking the
Exon-Florio Amendment seriously, or whether the presidencymas inclined to let
corporate profits prevail over all other national interests.

In laying the foundation for understanding Bush’s decision making scheene,
have examined his leadership style, his key political appointmentsoante interacted

with his advisors and cabinet members. Now we turn to the stathgiused to build

coalitions, congressional support, and public endorsement.

249 1yo H. Daalder and James M. Linds&Bush’s Foreign Policy Revolutigh102-03.
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4. Building Coalitions and Congressional Support

Under institutional theory one might expect a strong tendency towards
cooperation when the president and the majority in Congress reptiesesdame party.
This is because members of the same party are more likatihtre to similar ideologies
and political views. There is also strength that can be garfreradoarty cohesiveness
when it comes to a candidate’s ability to finance politicalgaigns and secure electoral
votes. Once a candidate is elected, the public tends to judge ttexd edéfccial based
upon his or her ability to fulfill campaign promises. Given the divi®f power in the
American system, individual politicians are more likely to becaessful if they can build
a coalition of support, and the party is fundamental to building coalitions.

By contrast, when members of Congress and the president areofrposing
parties they tend to adhere to different ideologies and view one arasttee threat to
attaining personal and political goals. In spite of the empiea of cooperation along
party lines, there are occasions in which the president and tegisieom the same party
may disagree. This may be because legislators want toddected and are motivated
by a desire to serve their constituents, but not all of their ¢toasts support all of the
president’s policies. Or, as in the Unocal Case, it may bause individual legislators
become concerned about the president diminishing the importance pectreg
congressional oversight.

While it is in the president’s best interest to cooperate mimbers of his party

in Congress, the diversity of interests represented in Conuenss that it is not always
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possible. The president must constantly lobby legislators and fmahtians of support.
But the coalitions of support will vary depending upon the issue, thecyar
circumstances surrounding that issue, and the cohesiveness of thegpa whole.
Sometimes the president will need to reach across the atleudivate support from the
opposite party, but this type of coalition building becomes much mffieuttiwhen one
or both chambers of Congress are controlled by the opposition party.

In his campaign, Bush had run as a “compassionate conservativeg’ssogghat
he would work to overcome the strong partisanship that had charactiez&890s, as
well as the Texas statehouse when he was governor. BiddPteBush quickly learned
that the political game in Washington was much more challengeny Texas politics.
Even though Bush had begun to reach out to individual Democrats befomashe
declared the winner in the Florida election, he still failed to cwe/iDemocrats and
Republicans to work together to push legislation through Congress.

Given the circumstances, President Bush enjoyed exceptionslateg success
in the early years of his administration. Some attribute ghesnomenon to Bush’s
ideological and partisan compatibility with Republicans in Congaesisthe majorities
that his party held in the House for the first six years thedSenate for the first four
years™® Some attribute it to the strategy of focusing on just ai$swes and playing to
interests held by both Democrats and Republicans, such as educairamsrahd lower

taxes. And some attribute it to 9/11 and the unique situation in winriéans rallied

2501 awrence R. Jacobs, “The Promotional Presidency and the Netutinstil Toryism:
Public Mobilization, Legislative Dominance, and Squandered OpportyhiiiesThe
Polarized Presidency of George W. Busld. George C. Edwards Il and Desmond S.
King (Oxford: Oxford University Press, 2008), 298.
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around the president and the firm stance he took in preventing Anfesim being the
target of future terrorist acts.

Certainly, President Bush had the advantage of a Republican-conColhgpless
when he took office, but the lack of political capital made him depengsnt his the
cabinet, the White House staff, and administrative agencies foroprgrhis political
agenda. Fortunately, he had the advantage of the Republican majahty House of
Representatives, and even though it was by a narrow margin, the isldissed towards
the majority and a cohesive majority has substantial power. nidesmt Bush was well-
positioned to take advantage of the procedural and organization tobés hiartds of the
Speaker of the House.

By contrast, the Senate operates by more permissive rulethar@D-50 split
between the parties in the Senate presented a challenge to tiderpireshe divided
Senate “forced Republicans to enter into a power sharing agresvitenDemocrats
specifying equal numbers of members on every committee” evemgtthRapublicans
would chair committee®* Tension between President Bush and his party in Congress
began to emerge shortly after Senator Jeffords’ defection frorRepablican Party on

May 24, 200%>?> Noting that many Republicans in Congress had never served with a

?°! Barbara Sinclair, “Context, Strategy, and Chance,” Tine George W. Bush
Presidency: Appraisals and Prospectsd. Colin Campbell and Bert A. Rockman
(Washington, D.C.: CQ Press, 2004), 113.

252 Senator Jeffords changed the Senate composition from an evexispiiparty lines,
with Vice President Dick Cheney breaking tie votes. Jefforddensa deal with the
Democrats to vote with them on procedural matters in exchangegf@mommittee seats
which would have been available to him if he had been a Demociag chis entire
Senate tenure.
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president of their own party and none had served in the majority WRkpablican
president, Sinclair suggests that “congressional Republicansawenstomed to setting
their own course.” They may have had unrealistic expectationstirerpresident, but
they were disappointed when President Bush asked them to “make toughthattes
conflicted with their ideology.” After losing the majority, Repwehln senators became
much more outspoken when they did not agree with the president, that is, until September
11, 2002%>

Throughout his administration, whenever President Bush found that he could not
win Congress over, he turned to his veto power to object to speaficsions of a bill
without vetoing the entire bill. Although the Constitution grants posver to the
president, it does not provide any formal rules mandating how thielgméesnay or may
not use the signing statement to accomplish his own goals. Acgadaia study by
David Birdsell, the Reagan, George H.W. Bush, and Clinton administraseassigning
statements to argue “on behalf of a president’s right not tor@nfconstitutionally
unsound’ provisions and all three presidents made much more frequeoit sigaing
statements than their predecess6r$.”But Birdsell suggests that President George W.
Bush went far beyond previous presidents in expanding his executivgaireedbeyond

congressional will.

?%% Barbara Sinclair, “Context, Strategy, and Chance,” Tine George W. Bush
Presidency: Appraisals and Prospeci21.

254 David S. Birdsell, “George W. Bush’s Signing Statements: Rssault on
Deliberation,”Rhetoric & Public Affairsl0, no.2 (2007): 339.
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What made President Bush’s approach unique was not just the numberirg sig
statements accompanying the bills he signed, but the chanather statements. Rather
than following the precedent of framing statements in thegaston, Birdsell points out
that President Bush framed his statements in the third perdda. asserted the
constitutional authority “of the President” rather than his own aiiyhas it related to the
particular bill. His signing statements also lacked sprtifregarding his objections,
which made it virtually impossible for Congress to respond. Fintdly,language he
used was “formulaic and broad, asserting power without a detailehale for the
power.”>°

A successful president does not just limit himself to winning @@ngress he
also works to win over the public. Public opinion is instrumental irsteohg the
president’s position vis a vis Congress because legislators vetaslaenced by vocal
interest groups and supportive constituents. This means that presmshise astute in
managing their communications with the public. How President Bustdldth
communications is discussed below.

5. President Bush’s Communications Network and Public Endorsement

The White House communications network is complex and multifaceted, a
focused on briefings, press releases, and advance copies of spescleols for
managing the media. The modern communications network may be attritmute

President Wilson who expanded relations with the press, centratméoldn the White

2® David S. Birdsell, “George W. Bush’s Signing Statements: Rssault on
Deliberation,” 342.
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House, reinstituted the tradition of orally delivering the Stat¢hefUnion address to
Congress, and initiated national campaigns. White House ties todtia expanded
under President Franklin D. Roosevelt after he gave the pressasggreater authority
to coordinate the media and its contacts with the administrationt@rdiscipline
executive departmental staff to project a public message ddsipnéhe presiderft?
The role of the media has continued to grow ever since.

In today’s world, the communications operations are needed to promote the
president’s brand of leadership and advocate for the policies,dadgrograms that he
wants to accomplish. Communications are a serious matter anhiagdéed by the
Offices of Communications, Media Affairs, Speechwriting, and Gl@mhmunications.
By Bush’s second term, communications staff exceeded 300, ranging denior
officials down to personnel who record presidential speeches, pressecoefe and
briefings, and transcribe the sessibtfs. One reason behind the growth of the

communications staff is that modern technology has increased the Isharfne

256 awrence R. Jacobs, “The Promotional Presidency and the Netutinstl Toryism:
Public Mobilization, Legislative Dominance, and Squandered OpportyhitiesThe
Polarized Presidency of George W. Bueld. George C. Edwards Il and Desmond S.
King (Oxford: Oxford University Press, 2008), 288.

25" Martha Joynt Kumar, “Managing the News,”Tihe Polarized Presidency of George
W. Bush,ed. George C. Edwards Ill and Desmond S. King (Oxford: Oxforaredsity
Press, 2008), 353-54.
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communication and the president can no longer make “off the recordirkeno a
unique audienc&® Everything is open to public scrutiny.

President Bush’s communications and advocacy were shaped by aNubge
structure organized around the management principles that he ddllaw private
business and as governor of Texas. Martha Kumar suggests tinaarlagement style
was based on Peter Drucker’s principles which call for settagsgdeveloping plans for
getting to the desired goal, assigning operational responsilénd allowing staff to
implement the plan®® By appointing loyalists to the White House staff and top
administrative positions, he was able to accomplish the mandatthéhatiministration
“talk about what we want to talk about, not what the press wantkt@baut”*®° The
communications system was also influenced by Chief of Staffirew Card’s
“‘compartmentalized” operating system based on a “need to knamd Karl Rove’s

attempts to integrate policy, politics and publiéity.

258 Martha Joynt Kumar, “Source Material: The White House andPiess: News
Organizations as a Presidential Resource and as a SourcesstreygPresidential
Studies Quarterly 33.3 (2003): 669Academic OneFilehttp://0-find.galegroup.com.
bianca.penlib.du.edu/gtx/start.do?prodld=AONE&userGroupName=Udenver (@tcess
November 15, 2009).

259 Martha Joynt Kumar, “The Contemporary Presidency: Communicatipasa@ons in
the White House of President George W. Bush: Making News on dmns[”
Presidential Studies QuarterB3, no. 2 (June 2003): 366-93.

2601 awrence R. Jacobs, “The Promotional Presidency and the Netutinstl Toryism:
Public Mobilization, Legislative Dominance, and Squandered OpportyhitiesThe
Polarized Presidency of George W. Buseld. George C. Edwards Il and Desmond S.
King (Oxford: Oxford University Press, 2007), 289.

261 Martha Joynt Kumar, “Managing the News,” 353-54.
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James Wilkinson has described President Bush’s goal as a coratouras
wanting “to make news on his own terni®” Because Bush wanted to avoid
communications mistakes that might make him more vulnerable, élg edlowed staff,
who might not be sophisticated in dealing with the press, to app¢lae inews or the
briefing room to provide background policy information. While this wafhange from
previous administrations in which policy specialists and cabinetetsei@s often
explained policy initiatives, the approach was relaxed a bit bir’Bs&cond term when
his ratings began to fall. As Martha Joynt Kumar has observad|'<Csystem was
efficient in avoiding overlap of duties, but often resulted in situatidmeyevthe staff was
“caught by surprise on some major issu@s."This may have been the case when the
CNOOC bid for Unocal became an explosive issue in the Americass.pré&Vhen
confronted by the media, the administration’s spokespersons gave Va&apoaSes,
dodging any official response, other than a statement that eseaetview of the
proposed acquisition was premature.

Like other modern presidents, President Bush tracked public opinion, althisugh
administration sought to convey the impression that it was not asessbd” as the
previous Clinton Administratio Edwards suggests that public relations are
fundamental to the modern presidency and there are three premisethalyeldtionship

between public opinion and presidential leadership: (1) public support @uaidi

262 Martha Joynt Kumar, “Managing the News,” 357.
2%3 |bid., 354.

264 Karen M. Hult, “The Bush White House in Comparative Perspective,” 72.
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political resource” for the president because it makes itditffor Congress to deny the
demands of a president with popular support, (2) the president earns guybiort
through his performance and by actively taking his case to the pé8plhe president
can persuade and mobilize the public through a “permanent camp&igiypically,
there is a honeymoon period in which presidents have a high degree of quudgart.
Americans tend to want the president to succeed, and even if theptdsdipport the
president during the campaign, they are likely to give him some time to ¢etated.

From the very beginning of his term, President George W. Bush to@asesto
the people with a public relations campaign that surpassed that néanpresident. But
this was not a surprising tactic given that he took office &fng the popular vote by
less than one percent. The election had become even more contr@ageisi@hged on
the outcome of controversies which emerged concerning the votingames in the
State of Florida where his brother was governor. After tlsistyelays, the Supreme
Court declared Bush the winner and he took office with an air dfdssrce that belied
his thin victory.

Although Bush went to the public to promote his proposals, he did so in
controlled environment. With little national speaking experience gehedrheavily on
prepared scripts. But even the most eloguently written speechesh-as the 2001
inaugural address — lost some of their dramatic impact from gelorery. The press

began to question his absence from the public view just three monthshigto

6% George C. Edwards Ill, “Riding High in the Polls: George W. Basd Public
Opinion,” inThe George W. Bush Presidency: Appraisals and Prospécts Campbell
and Bert A. Rockman (Washington, D.C.: CQ Press, 2004), 16-17.
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presidenc$’® and, later on, others noted that prior to the night of the September 11, 2001
tragedy he had not addressed the nation once from the Oval Bffice.

Bush worked diligently to achieve the promises he had made to thélRapa
who had played a key role in bringing him to office. While itagnmon for presidents
to campaign for the party’s congressional candidates in tdeenn elections, Fortier
and Ornstein describe President Bush'’s effort as “unprecedented.”

He made a record ninety campaign appearances, including campgign st

for twenty-three congressional candidates, sixteen Senate hgpaiha

candidates in a number of hotly contested gubernatorial races. Aleng t

way he attended nearly seventy-five fund-raisers and raisedoadr of

more than $144 million. His campaign trips had him on the road nearly

nonstop in the weeks leading up to the November 5 election, including a

whirlwind tour of fifteen states in the last five days before the electf§n.”

In spite of an ambitious travel schedule, he also sent propoadsigess to support his
campaign issues of income tax cuts, education reform, and overhauingilitary.
Then, even when Congress changed key elements of his proposeckspoaliei

emphasized his success in getting the legislation through Congtlesistrean bringing

attention to how Congress had modified his propd$als.

2% David S. Broder, “The Reticent PresideM/ashington PostApril 22, 2001.

67 Fred |. Greenstein, “The Leadership Style of George W. BushThi& George W.
Bush Presidencyed. Fred |. Greenstein (Maryland: Johns Hopkins University Press,
2003), 6-8.

258 Fortier, John C. Fortier and Norman J. Ornstein, “President Busbislative
Strategist,” inThe George W. Bush Presideney, Fred |. Greenstein (Baltimore: Johns
Hopkins University Press, 2003), 166.

6% George C. Edwards Ill, “Riding High in the Polls: George W. Basd Public
Opinion,” 27.
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This discussion of George W. Bush’s presidency illustrates howsidpnt may
take advantage of informal mechanisms to upset the institutiolaaldeaof power so as
to dominate foreign policy decision making. Although taking officead&/ashington
outsider with little experience and even less political cafftadsident Bush built upon
on his political connections to assemble an impressive team of alwgbrexpansive
corporate experience. The president and his advisors were inclisaggdort free trade
policies with minimal oversight and regulation.

After 9/11, Bush took a strong and decisive position against globakisen
which gave him the political capital needed to push his policy agemaasggh Congress.
At the same time, members of Congress were also conceoetl @otecting national
security. When CNOOC made its offer to buy Unocal in 2005, itenea perfect storm
in Washington and Congress demanded that the president take imnaetiate This
next section will discuss the institutionalization of legislatp@vers and the tensions
between Congress and the presidency that encourages individuabraeimlvesort to
informal mechanisms to achieve their policy goals.

C. Institutionalization of Leqislative Powers

1. Characteristics of the Institutionalized Legislature

€)) Autonomy— By the end of World War 1l, Congress’s policy making role
had diminished to such an extent that some congressmen were begpnguestion the
institution’s survivaf’® With the burgeoning growth of the federal economy and

increasing budget deficits, Congress delegated more and mdskatleg authority to

270 Estes Kefauver and Jack Levik Twentieth Century Congrefidew York: Essential
Books, 1947), 4-5.
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administrative agencies, but often failed to provide meaningfefsoght. In 1946,
Congress responded to its loss of power by initiating severatmsf including the
Administrative Procedure Act (APA), the Legislative Reorgaionafct (LRA), and the
Employment Ac€’? Each of these acts demonstrated Congress’s ability to amapt t
more complex society. The Administrative Procedure Act waguedias a means of
relying on administrative agencies to perform legislative fonsfi’® At the same time
that Congress alleviated its work load when it delegated rukéagngrocedures to the
agencies, it improved transparency by requiring that agencidsphblic hearings and
obtain citizen input in the rule-making process.

The LRA was particularly significant because it radicalBstructured the
organization of Congress. It provided rules of the Senate and the House of
Representatives and recognized the constitutional right of eitlhenbsr to change its
own rules. It reduced the number of standing committees, gavéeppnasdiction to the
House and Senate committees, and designed the overall commiitgerstto coincide

with the structure of the federal administratféh. For the first time, the LRA defined

27 Administrative Procedure AcPublic Law 79-4040.S. Statutes at Largg0 (1946):
637, codified atU.S. Code5 (1946), 88 500 et. sed.pgislative Reorganization Act
Public Law 79-601 U.S. Statutes at Largé0 (1946): 812, codified di).S. Code 15
(1946), 88 1021 et seq.; aBagnployment A¢ctPublic Law 79-3041).S. Statutes at Large
60 (1946): 23, codified a1.S. Codel5 (1946), § 1021.

2’2 David H. Rosenbloom, “Whose Bureaucracy Is This, Anyway?’ Cosbre346
Answer,” PS: Political Science and Politi&4, no. 4 (December 2001): 774.

273 Stamler v. Willis, 293 U.S. 217 (per curium) (1968) discusses the yhisfothe
Legislative Reorganization Act of 1946d how it changed the Rules in both the House
and the Senate.
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and assigned to standing committees an implicit responsibility “legislative
oversight.’* This improved supervision of administrative agencies contributedeto th
institutionalization of Congress.

(b) Adaptability— In our discussion of the presidency, we defined adaptability
as awareness of internal and external environments the abitiéike action to achieve a
balance between the two. While both the president and Congress araicedsy the
Constitution and statutory law, Congress faces additional chelienlj is a democratic
body whose interests and positions are defined by the statetieamortstituents they
represent. As such, this study assumes that the legisiaitomere restricted in its ability
to adapt to changes in the external environment. It is much difticellt to achieve a
consensus when members of Congress are accountable to theiratetesghan one
ultimate authority. History has taught legislators that thmyst form coalitions and
support groups to accomplish their policy goals. For this reason, hiénay taken
advantage of their powers under the Constitution to develop their ownittegsnwith
rules and operating procedures to guide the committee’s work.

Throughout the evolution of standing committee structure, two principles ha
remained constant: (1) the principle that the majority conthr@scommittees, and (2)

the principle that the minority is entitled to an equitable voicepnoportion to its

27 \Walter Kravitz, “The Legislative Reorganization Act of 1970¢gislative Studies
Quarterly 15, no. 3 (August, 1990): 383; Walter Kravitz, “Evolution of teea%’s
Committee System,The ANNALS of the American Academy of Political and Social
Science 411 (1974): 36-37, http://ann.sagepub. com/cgi/content/abstract/411/1/27
(accessed October 20, 2009); and David H. Rosenbloom, “Whose BurealsciEug,
Anyway?’ Congress’ 1946 Answer,PS: Political Science and Politic84, no. 4
(December 2001): 774.
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representation in the house of Congress as a Viftolehe ability of Congress to adapt to
internal and external conditions is demonstrated by the chamdks seniority system
which accompanied changes in the standing committees. Initially, it@@m
chairmanship was awarded to those delegates with the greatg#t l&f service in
Congress. However, as the number of issues increased amel iasues become more
complex, Congress recognized the need for more equitable comasttigmments and
the dispersal of power beyond just a few legislators. Sénstiil plays a role, but it is
now seniority on the committee, rather than in Congress as a whatepositions a
member for leadership.

A committee’s power is also preserved by the convention in whichbersnof
the standing committee are assigned as conferees when a bdhsidered by both
chambers. This practice was institutionalized in the House duming@¥" Congress by
Rule I, clause 11 which specifies the members of the House appdintonference
committees “shall to the fullest extent feasible, include thecipal proponents of the
major provisions of the bill or resolution passed or adopted by the HOGs&ut the
House can adapt to the particular circumstances in which & lpthssed. If a bill is
modified on the floor, the Speaker can appoint conferees who supported the floor position
rather than the committee position. Although this study focuses dtotlee, the Senate

showed a similar ability to adapt with the changes in its own rules.

27> Walter Kravitz, “The Legislative Reorganization Act of 1970,” 388d aValter
Kravitz, “Evolution of Senate’s Subcommittee System,” 30.

2’® Rule 1, clause 11, available at www.rules.house.gov/rulepred/109_house_rules_text.__
htm (accessed July 6, 2009).
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(© Complexity — Complexity involves an increased division of labor and
specialization. In the earlier section on the presidency we destub®e Legislative
Reorganization Act. The LRA provided greater coherence to both ésedency and
Congress by delineating organizational structures and responsipitiedso contributed
to institutional independence and flexibility. But the LRA had samexpected
outcomes for Congress. First, by authorizing the standing coeesitto hire
professional staff, the LRA led to explosive growth in the numbeongressional staff
and enlarged support services for research and policy analysisonNatid the number
of individual legislative aides incre&#%é but, in 1970, the Congressional Research
Service replaced the outdated Legislative Reference Seadc€ongress’'s primary
source for research and policy analy$fs.Since then, a variety of improvements to the
General Accounting Office has increased its capacity to eealaaministrative
performance; and the Chief Financial Officers Act of 1990 Has eontributed to
legislative oversight’® Today, the General Accounting Office, the Congressional

Research Service, the Congressional Budget Office, and theeQdfi Technology

27" According to theCongressional Quarterly Weekly RepgNovember, 24 1979):
2631-2652, the number of aides to individual legislators increased from ragawé 1.3
per House member in 1973 to 2.2 in 1978 and from an average of 3.9 per Beha#®
to 5.5in 1979.

2’8 \Walter Kravitz, “The Legislative Reorganization Act of 1970,” 395. FromlBYO to

FY 1980, CRS budgeted positions increased from 323 to 868. Similarly Fyoh®72

to FY 1988, requests for CRS assistance grew by 260%, with commétpiests
increasing by approximately 460%.

2’® See Thomas M. Franck and Edward Weisbarateign Policy by Congres@New
York: Oxford University Press, 1979), 84.
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Assessment all include foreign specialists. With its owaff,sS€ongress was no longer
dependent upon the executive branch for information resources.

A second unexpected outcome of the 1946 LRA was the uncontrolled grbwth
subcommittees. The consolidation of committees resulted in |pngsdictions, which
led to the need for more and more subcommittees to divide the work |dae.
proliferation of subcommittees led to the creation of more guaitions, which resulted
in the distribution of influence among more members of Congress. e@orver
increasing subcommittee autonomy led to revision of the Legis|&eorganization Act
in 1970. Specifically, section 110 reinforces the principle that Sepatenittees control
the funds of their subcommitté8d and section 129(a) reinforces the rule that
subcommittees are part of House committees and subject to its authorityeatiomfif*

Congress has a number of mechanisms for influencing administeagesgcies
without having to amend authorizing statutes. In addition to the ragutdrdecision
making promoted by the APA, the Senate has the constitutional mdwadvice and
consent” to the President’s nominations of agency heads. Althougd iselieve this
power has devolved into nothing more than a formality, others belieie still a

powerful tool in shaping public opinid?*> Congress also has the power of

280 5ee U.S. Congress. Joint Committee on the Organization of thgre3s,Final
Report 89" Cong., 2d sess., S. Rep. 1414 (1966): 13-14.

281 \Walter Kravitz, “The Legislative Reorganization Act of 1970,” 373ee House of
Representatives Committee on Rulesgislative Reorganization Act of 1971 Cong.,
2"%sess., H. Rep. 91-1215 (1979): 8.

82 3 M. Graham, and V.H. KrameAppointments to the Regulatory Agencies: The
Federal Commerce Committee and the Federal Trade Commission (1940-fepéit
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appropriations, which may be even more influential today. Annual budgah@e in
both houses provide an opportunity for Congress to review agencies’ perée;nia
hear and express opinions, and to further influence agency actioappbgving or
denying specific expendituré® With the evolution of statutory laws Congress
contributed to the institutionalization of a “legislative-centerégtieral administration
where agencies assist with legislative functions, where @esgplays a role in
overseeing agency work, and where Congress may intervegencyadecision making
“through casework and other forms of constituency servite.”

(d) Coherence- As stated previously, coherence reflects the ability of an
institution to manage its workload based upon universal criteria. Badikidual
legislator has benefited from increased staff support, but Coregessvhole manages its
workload through its organizational structure and rules.

While the presidency has benefited from the coherence providetiebyitil
service system, Congress has benefited from the coherence proyidieel $ystem of
incumbency and social networks. Few incumbents are defeated andesadtasome
members of the House of Representatives have served for morehthgnyears.
Members with greater length of service are more likelyaweehcultivated relationships

and built supportive networks among other legislators, within the dedgencies, and

prepared for the Senate Commerce Committe® Gang., 3 sess. (Washington D.C.:
U.S. Government Printing Office, 1976).

23 Glen O.Robinson, Ernest Gellhorn, Harold H. Brdffie Administrative Proceq{St.
Paul, MN: West Publishing Co., 1986), 81.

84 David H. Rosenbloom, “Whose Bureaucracy Is This, Anyway?’ Cosyre346
answer,”PS: Political Science and Politi&4, no. 4 (December 2001): 773.

128



with experts who populate think tanks and advisory boards and commiskiins t
influence policy making in Washington. Senior legislators am@ ralsre knowledgeable
of the rules and procedures and how to manipulate them to accomplshguais. For
example, since Congress operates on the basis of standing tmesmihose with the
most seniority in the majority party chair the most importeatmmittee$® This
committee structure creates a formidable challenge to presidedtwill be discussed in
the next section.

2. The Legislature’s Formal and Informal Powers

Institutional theory suggests that Congress is bestowed with famdainformal
powers. Just as the Constitution grants the president speciferganticle 1, section 1
provides that all legislative powers shall be vested in Congréssthe fundamental
source of lawmaking, Congress plays a primary role in controlind overseeing
administrative agencies. Atrticle I, section 8 (18) of enstitution provides that
Congress has the power to

... make all Laws which shall be necessary and proper foriraainto

Execution the foregoing Powers, and all other Powers vested by this

Constitution in the Government of the United States, or in any Dep#rtme

or Officer thereof.

These laws include statutes that create agencies and dbéie substantive and

procedural limits, as well as statutes that define foreign policyiaraed restrictions.

8% |n the House of Representatives, Ways and Means, Appropriations, Baddet
Armed Services dominate; in the Senate, Foreign Relations, Armed SeBudggt, and
Appropriations committees dominate.
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(@) Constitution and Congressional Rules

The Constitution provides that each house may determine the rules of i
proceedings and must keep and publish a journal of its proceétfingegislators are
required to follow these rules when introducing legislation. Butrdles have become
extensive and are often cumbersome. Because the rules have dimwedhe policy
making process or created inefficiencies, over time Congresslidnased a system of
informal mechanisms that legislators may utilize to accomplish tbalsg

These informal mechanisms for policy making take place througheufotmal
process. Although there are specific formal procedures for introglbdis and violation
of the procedures can kill a bill, the formal procedures do not necessariingjytat into
why legislators introduce certain bills. Nor do the formal pdaces help us understand
the political strategy that an individual legislator chooses to adoptowever,
institutionalism suggests that the informal mechanisms underGamgressional actions
may provide insight into legislative outcomes.

Why legislators introduce bills depends upon a variety of factdisey may
introduce legislation in response to pressure by interest groneg; nhay want to
publicize issues that they are personally concerned about; theyardyto convey a
message to the president or an executive agency; or they may smgl to go on the
record as doing something about an issue for the benefit of theiitgents and to gain
constituent support. This study suggests that examination of publcdse@and

statements to the media regarding the particular legislatibrgive insight into why

286 .S. Constitution, article 1, sec. 5, cls. 2-3.
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individual legislators introduced the legislation. The theoretippt@ach also suggests
that insight may be gained from examining precedent establishebei legislative
history. Some of the questions raised by the institutional apperacas follows: Does
the legislator have a history regarding the particular BsWéhat positions has he taken
in the past? Has he been able to generate support for the iSse@ast, or has he faced
opposition?

Legislators adopt informal tools at each stage of the legmislatocess. During
the first stage of introducing legislation, the experiencedsliegir may consider the
following factors: (1) how to title the bill so that it has tireadest appeal to the public
or attracts the media’s attention; (2) whether to include co-sponsors and hderhoirmke
who has the greatest potential to influence others over the issuehdB)er to introduce
the bill early in the legislative session so as to compefsa&enate filibuster, or late in
the session to take advantage of public pressure for Congresgjtocaty before recess;
(4) whether to introduce companion bills concurrently in the other chamuber5) how
to draft the language of the bill so that it falls within phesdiction of a committee that
might be more sympathetic to the issue and more capable of pushiny theough the
legislative proces®’

Although both chambers are guided by rules of procedure, the rules kouse
are much more formal because of its size. In addition, the Hmssdeveloped different

procedures for handling minor legislation and uncontroversial issuggacedhto major

287 Walter J. OleszekCongressional Procedures and the Policy Procé¥sshington
D.C.: CQ Press, 2007):78.
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bills or more controversial issues. There are four legislatalendars for scheduling
legislative actions in the House. These are as follows:

(2) Calendar of the Committee of the Whole House on the Stalte afrtion
which handles actions concerned with raising, authorizing, or spending funds;

(2) Private Calendar which handles actions concerned witlemrsaitt concern
to individual persons or entities;

3) Discharge Calendar which handles bills that have been remowed fr
committees through special procedures; and

4) Corrections Calendar which is concerned with unnecessary or
cumbersome rules and regulations. This last calendar was removedhe House
rulebook at the beginning of the Ib@ongres$®®

One tool that the Speaker uses to control the agenda is the soisérike rules.
Prior to the 108 Congress, the suspension procedure was in effect on Mondays,
Tuesdays, and the last six days of the session. At the beginnihg 209' Congress,
Rules Chairman David Dreier (R-CA) added Wednesdays to the suspeasndaf®®
There are three rules that govern suspension procedures: (1) debatiéed to forty
minutes and is divided between proponents and opponents, (2) amendmdntsnap
be included if the amendments are included in the motion to suspenddbeand (3)

the only vote on the measure is a vote to suspend the rules and paifls tAequorum

288 \Walter J. OleszelCongressional Procedures and the Policy Procéd§-117.

289 Representative David Drier of California speaking for H. Be& 2 changes to Rule
XV, cl. 1(a), on January 4, 2005, to the House of Representativés Ciogy., ' sess.,
Cong. Red51:H13..
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must be present for the vote and it must pass by a two-thirds Vgpecally, the Speaker
will not schedule bills under the suspension rule unless he or shafident of the two-
thirds vote. But, if the bill fails to pass under the suspension tuieay be considered
again under the regular House proceddt®s.

The suspension procedure helps expedite legislation that appeatsajority of
the House. Committee chairs tend to support the suspension ruesddoey protect a
bill from amendments on the floor and points of order. Majority daggers like to use
the suspension procedure to move their legislative agenda forwarthiity party
leaders may oppose the suspension rule procedure on bills whichelexe brequire
more lengthy debate or wish to amént.In recent years, suspension procedures have
been used more often. Oleszek suggests that this is becausestlagvmakers who are
frustrated by their inability to modify major bills a chanoeoffer additional suspension
measures that serve their constituents, make policy, and enhancmftbence in the
chamber %

House rules allow five standing committees direct access tfotbrefor certain
bills. They initiate legislation measures as follows: Appet@ns Committee may
report general appropriations bills; Budget Committee may rdpatget resolutions;
House Administration Committee may report matters relatngnrolled bills, House

expenditures and committee funding; Rules Committee determiressamidl the order of

29 \Walter J. OleszelCongressional Procedures and the Policy Proc#4s.
2% pid.

292 |pid., 119.
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business; and Standards of Official Conduct Committee may recotnmetion
regarding conduct of a member or employee of the House.

Other standing committees do not have the same privilege and gctoonl
legislation referred to them. Most legislation does not go tiréom the committee to
a calendar and to the House floor. A bill must have privilege, thatasedence over the
regular order of busine$®® Major bills get to the floor through the Rules Committee.

The First Congress appointed an eleven-member body in April 1789ftatsira
procedures. For nearly a century afterwards, each Congress appddt a panel to
prepare its rules. The Rules Committee became a permanent comnii&&e iind soon
developed the practices followed today, such as reporting ruleslagrbg the majority
that control the time allowed for debate and the extent to whithdauld be amended
from the floor. Traditionally, the Rules Committee is an agdnthe leadership and
functions to implement the majority party’'s agenda. The Speakethlbapower of
appointment and the disproportionate partisan ratio guarantees majority control.

The power of the Rules Committee is in its scheduling responisibilitAs bills
are reported out of committee, they are entered in chronological @ndére Union or
House Calendar. Major legislation is granted precedenceofmideration on the floor
through a special order obtained from the Rules Committee. Theoflthe committee
reporting the bill submits a written request for the specialraadéhe chair of the Rules

Committee. The Rules Committee holds a hearing in which withiesmgelimited to

293 William Holmes Brown and Charles W. Johnséfguse Practice: A Guide to the
Rules, Precedents, and Procedures of the Hogashington, D.C.: Government
Printing Office, 2003), 657.
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lawmakers who debate the proposal. This has been described asaréatrearsal” in
which the committee serves as the first audience for theldégh outside of the
committee or subcommittee reporting*it. After the hearing, the Rules members write
their rule and vote on it. Then the rule is considered on the Hlmaeas privileged
matter which means no more than one hour of debate and no amendments before a vote.

Rules serve several purposes: (1) the order of precedence on the Calentws, (2)
length of general debate, (3) dispensing with the first reaafitige bill and amendments
that are preprinted in the Congressional Record, (4) limiting the nuohlaenendments,
and (5) moving the bill to an immediate vote. The Rules Comntitisethe power to
block or delay legislation from reaching the floor. The commgtrees as an informal
mediator of disputes among House members and over legislation witlappreg
jurisdiction.

The Rules Committee grants three basic kinds of rules: open,dclasel
modified. The distinction pertains to the amendment process. Undepemnrule,
amendments may be offered from the floor as long as they conitplyHwuse rules and
precedents, such as the writing requirement. During the Bush Atiaiiios there was a

decline in the number of open rules. Rules Committee member FarivesGovern (D-

294 A History of the Committee on Rule87" Cong., 2nd sess. (Washington, D.C.:
Government Printing Office, 1983).
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MA) observed that only one non-appropriations bill out of 190 was condideier an
open rule in the 109Congres$®

Closed rules prohibit floor amendments except those offered byefiweting
committees. In recent years there has been an increasenimntber of closed rules that
require a bill be considered in the House and not the Committee Ve&ole under
procedures that limit debate to one hour and restrict or prohibit amatsfifie Some
critics, like Representative McGovern (D-MA), believe closelds hamper legislative
process and violate democratic values; while supporters suchpassBetative Capito
(R-WV) say they are needed for complex measures subject to intense lofibying.

Modified rules may be open or closed. A modified open rule may irdedat
parts of a bill are open to amendment except a few sectiomsodified closed rule may
state that an entire bill is closed to amendment except ftaircesections. During the
109" Congress Republicans began to characterize modified closed sulssuatured”
rules, thereby suggesting that they were not restrictive, but fair anchsyiste’®

In addition to these three forms, the House rules allow for waieetemporarily
setting aside certain procedures or points of order. The primapose is to waive

points of order against consideration of legislation that is pretlelgut has violated

29° Representative Jim McGovern of Massachusetts speaking against the Holusienes
Adopting House Rules for the109th Congress, on December 7, 2006, H. Res."5 | 109
Cong., 2° sess.Cong. Rec152, no. 134: H8896.

297 Representative Shelley Moore Capito of West Virginia speakingthe House
resolution Adopting House Rules for the T0Dongress, on December 7, 2006, H. Res.
5, 109" Cong., 3¢ sessCong. Rec152, no. 134: H8896.

2% \Walter J. OleszelCongressional Procedures and the Policy Proc#ss.
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House rules. It is typically used at the end of the session lebgeshators want to wrap
up business quickly.

(b) Leqislative Seniority System

Although modern legislators are much more individualistic thahernpist, they
are conscious of their position in the legislative hierarchy. This is tedfléc a variety of
situations, ranging from their committee assignments to votitigrpa and electoral
vulnerability?°

Committees can be divided into different types — policy commite2$hose that
attract members who want to make good public policy; power commiteethose that
expand the member’s legislative jurisdiction. For example, the eH&msergy and
Commerce Committee is a powerful committee because it combiresy legislative
jurisdiction with effective oversight responsibilities.

To overcome opposition to policy initiatives presidents have developeegsdsat
to push legislation through Congress. One such strategy involves apgairdf liaison
staff to establish and maintain relations with Congress. T¢tafemembers target key
legislators in both houses, keep the president informed of “poweterdyiskeep

congressional members informed of presidential initiatives, and reenchtactics to the

president for developing support of his initiativé®”

29 | awrence S. Rothenberg and Mitchell S. Sanders, “Modeling la¢gisDecision
Making: A Historical Perspective American Politics ResearcB0O, no. 3 (May 2002):
235-264.

300 sam C. Sarkesian, John Allen Williams and Stephen J. Cimba®, National
Security: Policymakers, Processes, and Politis ed. (Boulder, CO: Lynne Rienner
Publishers, 2008), 180.
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Although the committee structure is essential to how Congressiduscthe
internal power system is not totally dependent upon the committébs. power of
Congressional leadership positions, such as the Speaker of the Hdusejarity and
minority leaders in both houses, often trump the powers of the commiitéees. As a
consequence, power in Congress is fragmented and derived from tg wvars®urces,
such as leadership status, personal relationships, and the “powes ptise,” all of
which may be utilized to act as a check on the president’'s autlowetyforeign and
national security policies.

(© Delegation of Powers and Legislative Oversight

In the early years, as Congress began enacting legislatideleégate powers to
administrative agencies, it also began conferring some decisikingrdiscretion on the
administrators of those agenci®. Perhaps unexpectedly, while creating broad
administrative powers, Congress also provided the presidency widagsd autonomy

and budgetary control. This transfer of powers was gradual &t’firsollowing the

301 nitially, the Supreme Court denied the permissibility of deiegaField v. Cark, 143
U.S. 649 (1892), but as pressure grew for doctrinal change, delegatiopemaisted
where the legislature sets standards to limit the scopeeoicagliscretion, Bulttfield v.
Stranahan, 192 U.S. 470 (1904).

302 See Herbert Hoover, Presidential Publication N&2 - Special Message to the
Congress Proposing a Study of the Reorganization of Prohibition Enfarteme
Responsibilities, June 6, 1929, documented at www.presidency.ucsb.edu/ws/intlex.php
pid=21819&st=hoover&stl=reorganization. Seeesident Herbert Hoover, Pub. Paper
50, Special Message to the Congress on the Reorganization of theiEx&ranch,
February 17, 1932 and June 30, 1932, documented at www.presidency.ucsb.edu/
ws/index.php?pid=23449&st=hoover&stl=reorganization; and President Hedmréikl
Pub. Paper 423, Special Message to the Congress on the ReorganizésoBadcutive
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Great Depression, President Hoover sought authority to reorganizxebative and
administrative agencies, but was cautious about overstepping his constifptivesas
Assured by such prudence, Congress granted the president autharitysoblidate the
agencies and “to segregate regulatory agencies and functions tifrase of an
administrative and executive charact&.” To increase efficiency, Congress also
authorized the president to make changes by Executive Order bigtedshis executive
authority by stipulating that Executive Orders could not abolisistétetory functions of
agencies. To ensure executive compliance with this restrictionr€sigequired that the
president transmit Executive Orders to Congress while in seastbprovided that the
orders would not become effective for 60 days unless Congress approved them®arlier.
President Franklin D. Roosevelt continued the quest to update the adativast
machinery so as to give the chief executive greater maaagentrol. He appointed a
Committee on Administrative Management to examine inefficieneiled to make

recommendations for change. President Roosevelt passed the easnifive-point”

Branch, June 30, 1932, www.presidency.ucsb.edu/ ws/index.php?pid=23381&st=hoover
&stl=reorganization (accessed August 21, 2009).

303 For example, when President Hoover sought to strengthen protectioa oétion’s
borders against illegal aliens, he recommended that Congress appirit sselect
committee” to study the border issue and offered to appoint a cteenfiom the
departments to cooperate with the congressional committee.

304 Reorganization Act of 193D.S. Codepart 2, § 401(d).

305 president Herbert H. Hoover, “Special Message to CongressargaRéation of the
Executive Branch,” Dec. 9, 1932, Pub. Paper 423 in John T. Woolley and Gerlaag] Pet
The American Presidency Projg@nline), Santa Barbara, CA: University of California
(hosted), available at www.presidency.ucsb.edu/ws/index.php?pid=15348sgedc
August 21, 2009).
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program on to Congress for legislative action. The recommendatduded expanding
the White House staff to help the president keep in touch with adratiie affairs and
to obtain the knowledge required for decision maRffig.

After adopting the Reorganization Act of 1939, Congress applied thedalige
veto to resolve delegation problems related to national security agrf@ffairs issues.
Congress continued to include the legislative veto in statutes delegatingtiegigbwer,
and presidents continued to accept the legislative veto asitieetprpay for obtaining
exceptional authority, but the constitutionality of the veto was uncéffain.

D. 109" Congress

1. Historical Setting and Political Climate

Historically, Congress has focused primarily on domestic nsatteBut as
influence within the executive branch has continued to move away tienState
Department toward the White House and functional departments mtghnational
responsibilities, congressional access to foreign policy decisionngnakas been
increasing. This change is the result of increased complaixioreign policy issues and
greater crossing of domestic and international considerations o man-security

issues. By 2005, congressional members were more likely tohtekaitiative to join

306 president Franklin D. Roosevelt, “Message to Congress Recommending

Reorganization of the Executive Branch, January 12, 1937, Pub. Paper Nah® if.J
Woolley and Gerhard PeterBhe American Presidency Projganline), Santa Barbara,
CA: University of California (hosted), available at www.presidencgb.edu/ws/index.
php?pid=15748 (accessed August 21, 2009).

307 The Supreme Court finally considered the constitutionality of thisl&ive veto in
the landmark case, INS v. Chada, 464 U.S. 919 (1983).
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with like-minded colleagues in asserting independent positions onriguelgy matters,
whereas earlier in our nation’s history they might have simpbepted guidance from
the White House or other executive departméfits.

Although Congress asserts its policy making muscle from timénte, the
president still has an advantage in the national security dveoause intelligence,
operational instruments, and the power bases are still locatedoffibes Even though
Congress has increased its staff and has greater reseaabhlitep, the departments of
Defense, State, and Homeland Security, and the National $eCauincil, the Central
Intelligence Agency, and the Chiefs of Staff continue to domimettional security
policy.3%°

2. Legislative Decision-Making

There is a significant body of research with a diversity ofiopi as to who
influences U.S. foreign policy and the policy preferences of publiciaf. The most
prevalent external influences may be categorized into three grotgemized interest
groups, knowledge-based experts, and voters or public ogitiidBusiness corporations

and associations are particularly influential because of tffecte on the economy, their

308 Barbara B. Crane and Jason L. Finkle, “The United States, ChidahanUnited
Nations Population Fund: Dynamics of U.S. PolicymakingZbpulation and
Development Revietb (March 1989).

309 sam C. Sarkesian, John Allen Williams and Stephen J. Cimba®, National
Security: Policymakers, Processes, and Politi#’d ed. (Boulder, CO: Lynne Rienner
Publishers, 2008), 181.

319 | awrence R. Jacobs and Benjamin I. Page, “Who Influences U.Sgfrdrelicy?
American Political Science Revié8, no. 1 (February 2005).
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powerful lobbying efforts, and the link between lobbying and campaigtributions®**
Knowledge-based experts have become more and more importantslattegi as our
society has become more complicated. The range and variety o$ issuehich
legislators much be conversant has expanded exponentially, whil@uthber of
legislators representing the population has grown incrementalign \&ith the growth of
support staff, it is impossible for any one legislator to be fulfgrmed on every issue
considered in Congress. Although it is commonly accepted thatldegs must be
responsive to public opinion, it is more likely that members of kHaise of
Representatives will be more sensitive to public opinion becauke &feguency of their
elections in small, decentralized districts, whereas Senatersnare insulated from
public opinion because of their longer terfifs. But these differences may have
diminished in an information society dominated by C-Span and thmetteLegislators
will tend to weigh the merits of a proposed policy against thegessment of its
acceptability’*® But it is generally agreed that there is a hierarchy tiesawhen
legislators consider foreign policy, with domestic political dasttaking precedent over

foreign policy decision&™*

311 Helen Milner, Interests, Institutions, and Information: Domestic Politics and
International RelationgPrinceton, NJ: Princeton University Press, 1997).

312 | awrence R. Jacobs and Benjamin I. Page, “Who Influences U.Sgidrelicy?”
109.

313 Barbara Farnham, “Impact of the Political Context on Foreiglicy? Decision-
Making,” Political Psychology25, no. 3 (2004): 443-445.

314 Barbara Farnham, “Impact of the Political Context on Foreiglicy? Decision-
Making,” 443-445; see also George, A. “Domestic Constraints on ReGimaage in
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The preceding discussion of legislative institutionalization iflestinformal
mechanisms that the 19%ongress had at its disposal to shift the balance of foreign
policy making power back in its direction. For instance, increiaskegislative staff and
support services have bolstered Congress’ research and policgisutayabilities and
its capacity to evaluate administrative performance. Changagocommittee structures
have redistributed control over legislative priorities and disburisedability to amass
votes among more members. The power of appropriations has resultgdater
administrative accountability to Congress. And, while the phoad rules may create
constraints, more experienced members of Congress have |dawetb manipulate
rules to move bills through the process. The following chaptersdveduss in more
detail how the 109 Congress took advantage of these types of informal tools to politicize
the CNOOC bid for Unocal.

Before moving to the analysis of official records showing thattipiaation of
CNOOC's business proposal was a mechanism for asserting ssioga power, the
next section will discuss the post 9/11 sense of vulnerability diegtted a sense of
urgency for reexamining executive review of foreign mergers acglisitions for

national security implications.

U.S. Foreign Policy,” inChange in the International Systerad. O.R. Holsti, R.
Siverson, and A.L. George (Boulder, CO: Westview, 1980).

143



lII. INSTITUTIONAL CHANGES TRIGGERED BY SEPTEMBER 11, 2001

A. Changes in the Relationship Between the President and Congress

Early in his presidency, Bush had followed a minimalist approacforeign
policy which was intended to contrast with Clinton’s interventionggireach. Upon
entering the White House, Bush knew he would have to balance thgnfqrelicy
interests of both the conservatives and neoconservatives that had slpipisrte
election®® One way of achieving this balance was with his political appnts. For
example, one appointee, Deputy Secretary of Defense Paul Wolftelizved in the
use of force to promote American ideals in foreign nations, whilehan@ppointee,
Secretary of State Colin Powell, believed in a cautious appro&eth vetressed the
importance of cultivating allies.

In the aftermath of the Cold War, President Bush acknowledgedn#iier
China nor Russia presented a global threat and this allowed humtdbis attention to
other areas of the world. By way of example, he receiveddergsyicente Fox as the

first visiting foreign head of state. Not only did this striagsrole that Bush saw Mexico

315 During the Cold War conservatives and neoconservatives put a preninational
security and saw the Soviet threat, not China, as calling §tokeal strategy. After the
Cold War ended differences between the two factions emerged. rZainses
concentrated on interests in areas that had material signditarbe U.S. and sought to
withdraw from peripheral commitments. For example, during thgd&teAdministration
conservatives feared potential threats to stable Western docgiseind emphasized the
importance of diplomatic relations with Arab oil-exporting stat€Since China was just
beginning to open up to the West and was not yet an energy expbnies inot
considered a threat.) Meanwhile, neoconservatives were feartuué elements in the
Third World, especially the Muslim world, and believed that peopkhenMiddle East
respected U.S. military superiority. Therefore, neoconservasupported a stronger
military presence there.
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playing in the American economy, but it could also be seen asesnpatto shift public
debate away from the Middle East.

Before President Bush had an opportunity to define any specitiorroversial
foreign policy initiatives, the events of September 11, 2001 markediadyvoint in the
presidency and for the nation as a whole. American citizens were unifiedrideh&nd
for an immediate response to this act of aggression. Nationaltgetas elevated to the
top of the policy agenda and elected officials in both the executidelegislative
branches of government were forced to refocus their prioritiesttisnship took a
backseat while the president and Congress joined forces to mamagesib. Both
houses of Congress acted quickly to approve a resolution authorizipgetident to use
all necessary and appropriate force” against nations, organizaind persons who had
aided in the terrorist attackR¥ This meant that President Bush could no longer tolerate
different foreign policy perspectives in his administration.

It was critical that the president regain control over theonatisecurity. One of
the first steps he took was to assemble a “domestic consequeaaps gith Deputy
Chief of Staff Joshua Bolten serving as ch&ir. The Office for Strategic Initiatives
(OSI) shifted its focus from long-term planning to research howique presidents had

responded to crises. Karl Rove began to work with the domestic cemseguask force

31 .S. Congres<;ongressional Quarterly Weeki$eptember 15, 2001), 2158.

317 The 9/11 Commission RepofNew York: W.W. Norton and Co., Inc., July 2004),
326. The report was prepared by the National Commission on TehAtasks on the
United States which Congress and the President created under Pawsli@07-306,
November 27, 2002.
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and helped manage congressional relations. The National SecuribgilCbegan to
meet daily with the president’s war cabinet which include&\Reesident Cheney, Chief
of Staff Card, National Security Advisor Rice, Secretary ate&SPowell, and CIA Chief
George Tenet®

Based on the organization of other administrations one might expebtatianal
Security Advisor Condoleezza Rice would have been instrumental imgsette
president’s foreign policy priorities and reassigning those ipesrto reorder the
president’'s post 9/11 policy agenda. But Rice’s role in nationalirisecwas
overshadowed by Vice President Dick Cheney, Secretary of Delmssd Rumsfeld,
and to a lesser degree, Secretary of State Colin Powéheney was known to
circumvent Rice and attempt to take over her major responsibiithile Rumsfeld often
refused to share information with her. Even though many of Bush'adweisors had
worked together in previous administrations, and had appeared to I uniftheir
support of the President, internal disagreements among them beggamerge after the
terrorist attacks and the pressures of an impending war.

Some analysts argue that Rice followed the president’'s ondgrsut examining
alternative actions or examining the consequeticeBut given Bush’s managerial style,
it is unlikely that he would have been receptive to any attemgisgage him in analysis.

He viewed himself as “the Decider” whose primary respongibilias making tough

318 Karen M. Hult, “The Bush White House in Comparative Perspettbke77. See
also Dana Milbank and Bradley Graham, “With Crisis, More FluigleSat White
House,”Washington PosOctober 10, 2001.

319 |vo H. Daalder, “In the Shadow of the Oval Office: The Nextidieal Security
Advisor.”
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decisions in difficult times and he often cut Rice and other advdbibefore they could
provide their complete assessment of the situation.

A second step that Bush took after 9/11 was to evaluate his abilityake
immediate and unilateral decisions to secure the homeland agayestted terrorist
attacks within the existing organizational structure. Manyefadministrative functions
related to national security were dispersed among a variety of attatimesagencies and
coordination of these agencies would be an unwieldy task. The Septemagack on
the United States made it clear to the president that he wouddtbandertake the most
massive reorganization of the Executive Office since Congappsoved Roosevelt's
Administrative Plan in 193%°

In October 2001 President Bush used his executive authority to tneafdfice
of Homeland Security (OHS) and the Homeland Security Advisory Glo{ti8AC) to
coordinate the executive branch’s efforts to “detect, prepar@revent, respond to, and
recover from, terrorist acts within the United Stat&$.nitially, the OHS and the HSAC

were to function much like cabinet councils established by preyiresident§?? Bush

320 During Roosevelt's administration, Congress had authorized the presidéssue
executive orders to propose reorganization within the Executive IBfanthe purpose
of reducing expenditures and increasing efficiency in governmentrgReization
authority remained available to presidents until the Supreme Couelidated
congressional reliance on the concurrent resolution to disapprove @ept&sproposed
plan in 1983. Thd&eorganization Act Amendments of 198idned by President Reagan
resolved this issue, but the act expired at the end of 1984. This tin@aRtesident Bush
could make minor changes in administrative agencies, but largetraepis had the
potential of incurring congressional disfavor or, even worse, could be declagad. ill

321 Executive Order no. 13,22Bederal Registe66 (October 10, 2001): 51882.

322 Even though OHS and HSAC were to perform much like president’s itotmadl in
the past, clearly, in the aftermath of 9/11, there were rdiffees. Seélhe 9/11
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proposed that the HSAC have a membership consisting of “not more thaan2dens
appointed by the President” who would be “selected from the prseati®r, academia,
professional service associations, federally funded research aetbmleent centers,
nongovernmental organizations, State and local governments, and otmepriape
professions and communitie¥* The council included secretaries of Treasury, Defense,
Health and Human Services, and Transportation; the attorney geherdirectors of the
OMB, CIA, FBI, and Federal Emergency Management Administratmat chiefs of
staff to Bush and Chené§’ The HSAC was to meet periodically upon the request of the
Assistant to the President for Homeland Security to advise tiseden¢é on strategy to
secure the U.S. against terrorist attacks.

The president distinguished the Homeland Security Advisory Council fhem
existing National Security Council under Rice’s leadership. HIBAC was delegated
responsibility for protecting the homeland from terrorist attachdevthe NSC was still

responsible for advising the President regarding foreign policy.pite sf efforts by

Commission ReportNew York: W.W. Norton and Co., Inc., July 2004), 326. The
report was prepared by the National Commission on Terroristittan the United
States which Congress and the President created under Public L&06,0Yevember
27, 2002.

323 The Homeland Security Council was established by executive ord®larch 19,
2002, and was later codified in thdomeland Security Act of 2002For additional
discussionsee Karen M. Hult, “The Bush White House in Comparative Perspédi¥e,
61.

324 For additional discussion, see William W. Newmann, “ReorganizimgNational
Security and Homeland SecurityPublic Administration Revied2, no. 1 (September
2002): 126-137.
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Cheney to undermine Rice’s credibility, she still maintainedsteus with the president
who relied upon her to get things done.

President Bush appointed Thomas Ridge the first assistant toabidgmt for
homeland security, but shortly after being sworn in, the admingstredn into a conflict.
Even though widespread support for the president was undeniable nivtddean that
every member in Congress was willing to grant the presidate blanche. Even in a
crisis situation, legislators were vigilant in protecting theversight authority. For
example, Senators Robert Byrd (D-WV) and Ted Stevens (R-AKeverd¢tter to Ridge
requesting that he testify before the Senate Appropriations @team The
administration refused stating that advisors to the president did vetdaestify before
Congress® This response was reminiscent of Cheney'’s refusal to disafssenation
to the GAO earlier in the year and illustrated once agaith @wngress and the
administration did not see eye to eye regarding executive priviege legislative
oversight. In spite of this conflict, the administration benefiteminfrthe nation’s
solidarity in the immediacy of the crisis as both DemocratsReplblicans alike rallied

to support the president.

325 Later, when Bush sent his plan to Congress to establishrset#biel Department of
Homeland Security, Congress again wanted Ridge to testify. Riqdieitly stated that

he would not testify about any opinions that he may have sharedheifirésident as an
advisor, but that he would testify “about the reorganization of theugxedranch.” See
Keith Koffler, “Ridge to Testify, Within Limits, on Cabinet CGwon Plan,”
GovExec.comJune 7, 2002, www.govexec.com; and Joel D. Aberbach, “The State of
The Contemporary American Presidency: Or, Is Bush Il Actitigald Regan’s Heir?”

in The George W. Bush Presidency: Appraisals and ProspettsCampbell, Colin and
Bert A. Rockman (Washington, D.C.: CQ Press, 2004), 62.
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It is not uncommon for executive power to expand during times ofwinn
presidents are granted a full array of administrative tooldu@ing national security
directives, executive orders and proclamations) to design and ni@ple policy
objectives. Clearly, Bush took advantage of the situation to assiateral powers
during his second term. This power play was backed by the White House counsal’s clai
that “[T]he framers of the Constitution, | think, intended there to bang presidency
in order to carry out certain functions, and [President Bush] feetsokgation to leave
the office in better shape than when he camé®h.”

The president’s forceful response to 9/11 bolstered his approval raticghis
surge in popularity gave him leverage over the”‘.LOEngress which passed the Patriot
Act in spite of concerns about constitutional issiiésThe 107" Congress also showed
overwhelming support for a bill creating a new Transportation Sgciidministration
within the Department of Transportatit®. From this point on, Bush wholeheartedly
pursued the War on Terror and exuded new confidence in declaring tordethat our

allies were either with us or against us.

326 plison Mitchell, “Cheney Rejects Broader Access to TeBoef,” New York Times
May 20, 2002.

327y.S. Patriot Act of 20Q1Public Law 107-56, 107Cong. f'sess. (October 25, 2001).
Many provisions were set to sunset in December 2005. In July, treeSpassed a
reauthorization bill with substantial changes, but the House kept ehdke original
language. The bills were reconciled in conference and passkthreh 26, 2006 and
were signed into law by President Bush on March 9 and March 10, 2006.

328 Aviation and Transportation Security A®ublic Law 107-71, 107Cong., f' sess.
(November 19, 2001)J.S. Statutes at LargEL5 (2001): 597.
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At the beginning of 2002, President Bush laid out the American respoi8¢&l
and won over American citizens, in spite of concerns that his “akisevil”
characterization might alienate some U.S. allies. While Yiasident Cheney focused
on making the administration’s case for invading Iraq, Presidenh Boasused on
defusing underlying congressional discontent by initiating one ofrrtbst ambitious
midterm campaigns of any president. At the expense of domssties that have
typically favored Democrats, President Bush shifted the pubdittention to national
security issues that favored Republicans and helped the GORnhgaencongressional
seats.

Another example of the president’s popularity, and perhaps his mostirgndur
success in expanding executive powers, was when th® @68gress gave in to the
White House version of the Department of Homeland Security AttOdtober 2002,
Congress passed legislation to merge the Office of Homelawodritye with the
Homeland Security Advisory Council to form the Department of HanteSecurity, but
retained the assistant to the president for homeland security Exgwitive Office’®®
This organizational change resulted in four centers of power withemie over the
formation of national security policy: (1) the policy triad corsgd of the secretary of

state, secretary of defense, and the national security ad{@¥dhe director of national

329 Homeland Security Act of 200Public Law 107-296 (October 2002); Homeland
Security Presidential Directive/HSPD-5, sections (4) and (1dbhrdary 28, 3003
http://dhs/gov/xabout/laws/gc_1214592333605.shtm#1 (accessed June 12, 2009).

151



intelligence and the chairman of the joint chiefs of staffili@)president’s closest White
House advisers; and (4) the secretary of Homeland Setifrity.

The Homeland Security Act allowed Bush to turn his back on the anti-
interventionist foreign policy rhetoric of his 2000 campaign wiplddged to work with
U.S. allies for peacekeeping and nation-building. President Bush aedPvesident
Cheney advocated for a tough policy against terrorists, and Aanergupported military
intervention to make their homeland safe again.

Although 9/11 unified Congress, the consensus over the need to protect and
defend national security began to crumble when the Iraq invasimd fem disclose
weapons of mass destruction. At first, Bush held fast to his drigragegy for the War
on Terror, but after Stephen Hadley succeeded Rice as naticoakysadvisor, Bush
became more open to considering alternative recommendations. Tists say that
Rice had been ineffective, but that Hadley had benefited fronffeaediit environment,
one in which the president had come to realize that his policies meg working as
expected®! The National Security Council went through several changésia&005,
including: (1) simplification of internal organization with communi@as and legislative

affairs functions returning to the White House; (2) a thiycent reduction in staffing,

30 sam C. Sarkesian et al., “Introduction,” National Security: Policymakers,
Processes, and Politiced. Sam C. Sarkesian, John Allen Williams, Stephen J. Cimbala,
(Boulder, CO: Lynne Rienner Publishers, 2008), 19.

31 lvo H. Daalder, “In the Shadow of the Oval Office: The Nextidbhal Security
Advisor,” 114.
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and (3) adding a second deputy to coordinate economic strategy, hagounaty, and
foreign policy>*?

Even though few legislators had challenged President Bush publicaillicting
political views continued to churn beneath the facade of a unifietdqosowards the
administration’s approach to protecting national secdtityDemocrats and Republicans
had concerns about constitutional separation of powers, about maintaining the
prerogatives of the legislative branch, and about threats tdibiities®** But they had
not felt empowered to voice their concerns until the failure to fiedpens of mass
destruction, combined with administrative bungling of Hurricane Kattaesed Bush’s
ratings to plunge. Even though Bush attempted to modify his foreigrygohe at the
beginning of his second term, it was too late to stave the Isackiat was brewing in
Congress.

B. Changes in U.S.-China Foreign Policy

1. Pre-9/11 Institutional Tensions Over U.S.-China Policy

To set the stage for understanding how institutional tensions himgtealf post-
9/11 China policy we briefly review the executive-legislativationship that has
evolved since the Nixon Administration first pursued normalizatiorelaitions. Even

though the joint communiqué signed by Nixon and Chou Enlai in February 1972 was

332 Karen M. Hult, “The Bush White House in Comparative Perspective,” 63.

333 For example, see John C. Fortier and Norman J. Ornstein, “Rredish:
Legislative Strategist,” inThe George W. Bush Presiden@ad. Fred I. Greenstein,
Baltimore: Johns Hopkins University Press, 2003, 159-160 for a discussion of the conflict
underlying the passage of the Patriot Act.

334 Congressional Quarterly Weekigeptember 15, 2009, 2119.
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major breakthrough in U.S.-China diplomatic relations, Sino-Ameritzdks stalled
under the Ford Administration.

When President Carter took office, one of his stated foreign pobeys gvas
normalization of relations with Chind> The Policy Review Committee headed by
Secretary of State Vance cautioned that diplomatic relatithsGhina might harm arms
control negotiations, but still recommended that the president pursosiatiegs and
accept the Chinese demand to end diplomatic relations with TaiaMeanwhile,
knowing this demand would create opposition from the hawks in Congress, Nationa
Security Advisor Zbigniew Brezinski convinced the president to emt&r secret
negotiations to avoid publici?’ While the president argued publicly that China
intended to resolve the Taiwan issue peacefully and the Chineseratedpby not
challenging his pledge to protect Taiwan.

Carter argued for normalization, claiming it would “contributehe tvelfare of
the American people, to the stability of Asia where the UnitateSthas major security

and economic interest, and to the peace of the entire wafldut his failure to consult

335 7bigniew K. Brzezinski,Power and Principle: Memoirs of the National Security
Advisor(New York: Farrar, Straus, Giroux, 1983), 54.

3% Policy Review Memorandum 24 was prepared for the president bySthe
Department, the National Security Council, and the Defense Depdrtnier further
discussion, se#lichael Oksenberg, “A Decade of Sino-American Relatiof®teign
Affairs61 (Fall 1982): 175-195.

37 Jean A. Garrison, “Explaining Change in the Carter Administration’s ChifgyPol
Foreign Policy Advisor Manipulation of the Policy Agendasian Affairs: An American
Review29, no.2 (Summer 2002): 85.

338 |pid., 86.
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prominent congressional leaders in the decision process led to amliatenpolitical
reaction. Nonetheless, the response was mixed. For instance, Bapaity Leader
Robert Byrd said it was “an important step that would help secoriel \weace;” Senator
Gerald Ford voiced “terse” approval; and Senator Goldwater caleedcowardly act.”
It was the criticism from angry conservatives that suggestesident Carter would face
a fight in Congres3* The political struggle continued until Congress deleted language
about a specific U.S. commitment to Taiwan in the Taiwan Rel&tAct. Afterwards,
the act passed 90-6 in the Senate, 345-55 in the House, and the prggidevtd it
April 10, 1979%*%°

By midsummer 1979, President Carter indicated a willingness todewnigiost

Favored Nation (MFN) status for Chifid. Unlike the previous debates over

339 Jean A. Garrison, “Explaining Change in the Carter Administrat China Policy:
Foreign Policy Advisor Manipulation of the Policy Agenda,” 86.

340 James MannAbout Face: A History of America’s Curious Relationship with &hin
from Nixon to Clinton(New York: Knopf, 1999). See chapter 3 for a discussion of how
Sino-American cooperation evolved in the 1970s.

341 The U.S has applied MFN tariff treatment as a matteradfitstry policy to its trading
partners since 1934. In 1951, the policy was modified by Section 5 of rdme
Agreements Extension A&ublic Law 82-50, which required the president to suspend
MFN tariff treatment of the Sino-Soviet bloc countries, andi@eas Truman suspended
China’s most-favored-nation tariff status. In 1974, Congress sehewonditions and
procedures for temporary restoration of MFN status to “nonmarkebegdncountries
in Title IV of the 1974Trade Act.The key elements of the procedure for temporary
restoration of the MFN status a nonmarket country like Chiaae (1) conclusion of a
bilateral agreement containing a reciprocal grant of the MEus and additional
provisions required by law, and approved by the enactment of a joititrespand (2)
compliance with the freedom-of-emigration requirements under the oiablaik
Amendment, Public Law 93-618].S. Code 1@anuary 3, 1975): § 402: 2432. These
requirements can be fulfilled either by a presidential detextioin that the country in
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normalization of trade relations, congressional opposition to an expagidéonship did
not materialize. In fact, MFN status drew support from &endenry M. Jackson (D-
WA) who was the author of the earlier Jackson-Vanik trade reéstricthat affected both
China and Russia.

According to Richard Bush, three explanations for cooperation between the
president and Congress in 1979 regarding China’s MFN status have damthat
literature3#?

1. China’s policies toward Asia and bilateral issues either éedllor
reinforced U.S. objectives,

2. China was seen as an adversary of the Soviet Union and could
cooperate with the U.S. on that front,

3. The reforms in China appeared to be improving the political and
economic well-being of the peop!&

For most of the 1980s, consensus prevailed in U.S.-China policy and €ongre
generally supported the president’s initiativé&s.
After the collapse of the Soviet Union, the bi-polar nature of intieme politics

changed and communist aggression was no longer a primary concertradidisnal

question places no obstacles to free emigration of its citizensynaler specified
conditions, by a residential waiver of such full compliance.

342 Richard Bush, “Clinton and China: Scenarios for the Fut@hjha Business Review
January/February 1993, 16-17.

343 Nakayama recaps Richard Bush’s summary of the three efipfmin Toshihiro
Nakayama, Politics of U.S. Policy toward China: Analysis of Domestic Factors
(Washington, D.C.: Brookings Institution, 2006), 6.

3441t was during this period that MFN status went into effeeb(Bary 1, 1980), and the
communiqué on arms sales to Taiwan was signed.
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security issues diminished in significance, the door opened for nonenadlissues with

a moral undertone. Congress, and the public, turned their attention &roabout the
global economy, human rights, and the environment. A wide spectrum otepriva
businesses, special interest groups, and non-government organizatioghbt to
influence these foreign policy debates.

After the 1989 Tiananmen Square incident, religious and human rights groups,
labor unions, and students lobbied to elevate moral issues on the foregynageinda.
Many legislators, believing President George H.W. Bush wagetoent towards China,
relied on Tiananmen to interpret Jackson-Vanik as authorizing Centpewithhold
China’'s MFN status as an economic sanction against human righagions®*> Policy
differences expressed in the ensuing MFN debates ushered imdhefea China
consensus!®

In 1990 the House of Representatives passed the “conditionality thal’
proposed to place restrictions on China’s future eligibility for M§tatus. But the bill
died when the Senate failed to act. The next year, differdratesen the president and
Congress intensified and the House of Representatives passddtilegito suspend

China’s MFN status with a nearly unanimous vote. With the president threatenitog a ve

34% Toshihiro NakayamaPolitics of U.S. Policy toward China: Analysis of Domestic
Factors(Washington, D.C.: Brookings Institution, 2006), 9-10.

348 Kerry Dumbaugh, “Interest Groups: Growing Influence,Making China Policyed.
Ramon H. Myers, Michel C. Oksenberg, and David Shambaugh (Lanham, dDnah
and Littlefield Publishers, 2002), 114-1. Review Memorandum 24 was prepargue f
president by the State Department, the National Security Cowamuil the Defense
Department 15.
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the Senate deferred once again and China was granted MFN stagrother yeat:’
This set the stage for MFN to become an annual vehicle for dghats. policy towards
China, and U.S.-China policy became hostage to domestic pdiftics.

During the final weeks of the second session of th8%XD@ngress, Senators Byrd
(D-WV) and Bingaman (D-NM) sponsored legislation concerning thenistorio
Amendment*® This bill, called the Byrd Amendment, was designed to strendtken-
Florio by limiting presidential discretion to avoid investigatiorpafposed takeovers and
increase scrutiny of foreign governments and foreign governavemeéd companies’
More importantly, the Byrd Amendment increased opportunities fosl&grs to apply
political pressure to the president to conduct a review of proposed acquisitions.

Meanwhile, during the 1992 election year, Bill Clinton’s campaigticazed

President Bush for “coddling tyrants” in Beijing and pledged to beenamsertive

37 Robert S. Ross, “The Bush Administration: The Origins of Engagefria Making
China Policy ed. Ramon H. Myers, Michel C. Oksenberg, and David Shambaugh
(Lanham, MD: Rowman and Littlefield Publishers, 2002), 30-32.

348 Toshihiro NakayamaPolitics of U.S. Policy toward China: Analysis of Domestic
Factors(Washington, D.C.: The Brookings Institution, 2006), 10.

349 The 102% Congress ran from January 3, 1991 through January 3, 1993, but the second
session ended on October 9, 1992.

39Byrd Amendment).S. Code 50app. § 2170a(c)(1)(Supp. IV 1992).
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towards human rights violatiois: Newly elected in 1993, President Clinton announced
he would link MFN status to human rights in the futiife.

Prior to 1993, the business community had relied on the presidential veto to
protect its business interests, but seeing this would no longer antggrunder the
Clinton Administration, and facing the possibility that China’s NMBtatus could be
terminated, “the business community organized one of the most aggrasdiedfective
lobbying efforts ever made in the foreign policy sphere” to pusheioewal of China’s
MFN status®® Clinton then proposed a compromise in which the Chinese would have to
attain bench marks to ensure continued MFN status and he imposeddahelsmarks by
executive ordef>* Clinton effectively removed China policy from the grasp of
politically motivated legislators but economic agencies within ¢kecutive branch

asserted that the executive order had not given adequate emphasisntonie

%! Robert SuettingerBeyond Tiananmerithe Politics of U.S.-China Relations 1989-
2000(Washington, DC: The Brookings Institution Press, 2003), 155.

%2 John W. Deitrich, “Interest Groups and Foreign Policy: Clinton drel NMFN
Debates, Presidential Studies QuarterB;, no. 29 (June, 1999): 280-96.

%3 Toshihiro NakayamaPolitics of U.S. Policy toward China: Analysis of Domestic
Factors (Washington, D.C.: Brookings Institution, September 2006), 12. See alst Davi
M. Lampton, “America’s China Policy in the Age of the Finance Bten: Clinton Ends
Linkage,” China Quarterlyl39 (September, 1994): 600. Lampton notes that Nakayama
cites the efforts of the U.S.-China Business Council, the Emerg€onmmittee for
American Trade, and the U.S. Chamber of Commerce, in parti@dagaining support
from a “centrist coalition” representing Democrats and Repab$i. Lampton identifies
Senators Dole (D), Boren (D), Baucus (D), Bradley (D), Johnstdji @nd
Representatives Foley (D), Hamilton (D), Gibbons (D), Matsui (@¢Dermott (D),
Ackerman (D), and Leach (R) as belonging to the coalition.

34 Executive Order 12,850, signed by President Clinton on May 28, 1998dexte
China’s MFN status for 12 months beginning July 3, 1994Fseeral Registeb8 (June
1, 1993): 31327.
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considerations> Ultimately, Clinton was persuaded to move away from the comdept
conditionality towards delinking international human rights issues from econgsuies.

Following this flurry of activity over China’s MFN status, the r@tn
Administration became preoccupied mostly with domestic issues ansitétee of the
American economy. While some analysts argue this domestic &onasged because
Clinton did not have a map to guide the foreign policy agenda duringnthé post-
Cold War period, others argue that it emerged because the Repdelic Congress
made such a strong effort to micromanage foreign pdtftyyet, in spite of Clinton’s
domestic focus, he did have some foreign policy successes. @veaotrse of his
presidency, institutions with foreign policy agendas multiplied and ranote more of
these institutions began to utilize Congress as their point of iedryhe policy making
process.

By the time President Bush took office, most legislators had amoopiegarding
U.S.-China policy, even if foreign policy was not their area gleettse. China has long
held a place in the hearts and minds of Americans, and many cotdistreiggle with
the concept of granting privileges, such as MFN, to a countryighgdverned by the
Communist Party, even if those privileges benefit the Americeona@my. This
ideological struggle is intensified when one considers that i®meéy accrue to one
sector of the economy, but may be detrimental to other sectors. This tensigedsqulit

every day in Congress.

%3 Toshihiro NakayamaPolitics of U.S. Policy toward China: Analysis of Domestic
Factors 13.

%% David M. Lampton, “America’s China Policy in the Age of the Fice Minister:
Clinton Ends Linkage,China Quarterlyl39 (September 1984): 600.
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2. Post-9/11 Tensions Regarding U.S.-China Policy

After September 11, 2001, the Bush Administration advocated for a global
antiterrorist campaign with cooperation from similarly-mindediomst and American
defense policy changed from deterrence to preemption. In EastthAs effort began
with a conference between senior officials from Washington and ten meratesy-at the
Association of South East Asian Nations (ASEAN). During the eremice, American
officials discussed the strategic importance of Southeast @siaconvinced the ten
ASEAN member-states to sign a counterterrorism PAct.

President Bush alsannounced he would travel to Shanghai in October 2001 to
attend the Asia Pacific Economic Cooperation (APEC) council heastsiaf meeting, to
be followed by an official visit to Chin®® The administration pursued several
diplomatic exchanges with China with President Bush making tywe to China and
China’s Vice President Hu Jintao and President Jiang Zemimyighie United States.
Although Bush did not relent in his support of Taiwan during these exchaadeew
cordiality” began to emerg&?

The Bush Administration’s shift in priorities from Clinton-era eaoigs to

military and security priorities was evident in the Pentag@0®1 Quadrennial Defense

%7 Renato Cruz de Castro, “U.S. War on Terror in East Asia: BhiésRf Preemptive
Defense in Waging a War of the Third Kindysian Affairs, An American Revie4, no.
4 (Winter 2005): 216-18.

%8 “Bush Vows to Attend APEC Meet,Taipei Times, Sept. 14, 2Q0Remarks by
President Bush and President Jiang in Pre€3ctober 19, 2001, http://beijing/
usembassy_china.org.cn/highlevel.html (accessed December 26, 2009).

%9 Gilbert Rozman and Noah Rozman, “The United States and Asia in R@eging
Help Against ‘Evil,” Asian Surveyi3, no. 1 (January-February 2003): 4-8.

161



Review Reponvhich classified Asia as a “critical regioft® A year later, in September
2002, the Bush Administration released tHational Security Strategy of the United
States of Americavhich solidified a policy of military predominance in which the tedi
States committed to take whatever actions are necessargtext its security and the
security of its allies. This preemptive approach recogrgpeernments are responsible
for what happens within their territory, but assumes an Amerigan of intervention if
another government fails to act against terrorist activityearifg legitimization of
intervention in domestic affairs, many Asian nations, including CHiagan to question
the increased U.S. military presence in East ABi&ut the Bush Administration held
fast to its policy of swift military responsiveness to futunditary challenges in the
region>®?

Some analysts suggest Bush’s interest in high level exchanges much to do
with U.S. military strategy in Asia as with U.S. policy todsurChina because once the
administration began to consider foreign policy, it stated thaarnited to strengthen ties
with traditional allies in the Asia-Pacific region, whichckided Ching®® For example,

in his testimony to Congress prior to Bush’'s February 2002 visit taaCssistant

380 Donald H. RumsfeldQuadrennial Defense Review RepdBeptember 30, 2001
(Washington, D.C.: Department of Defense, 2001), 32.

%1 3. Mohan Malik, “Dragon on Terrorism: Assessing China’s Tatti®ains and
Strategic Losses after 11 Septemb&gdnhtemporary Southeast Ask#, no. 2 (August
2002): 252-293.

362 Kirt M. Campbell and Celeste Johnson Ward, “New Battle Statidrargign Affairs
82, no. 5 (September/October 2003): 97.

363 Robert Sutter, “Bush Administration Policy toward Beijing and Taipei,” 485.
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Secretary James Kelly praised U.S.-Japan relations aneSough Korea relations, but
pointed out the negative as well as the positive when commentim@homa®®* In
another example, when Bush and his secretary of defense, DonalteRumsmmitted

to the buildup of national and theater missile defense systemdotileed to Japan, not
China, for potential suppoit> This approach did not escape attention in Beijing and
raised concern over a more aggressive United States, perhapsagmog Chinese
leaders to engage in their own military buildup.

In the following years, the Bush Administration continually warnedragany
power challenging U.S. interests with military force; andrethough the Chinese had
toned down their anti-American hegemony rhetoric, the administratiotinued to view
China as a potential threat. President Bush issued the stretaeshents supporting
Taiwan’'s defense since the normalization of relations with Chieajncreased the
Taiwan arms sale package; and he imposed more sanctions on dvemnaeported
proliferation of military weapons than any other president. In @adito his firm
position regarding military affairs, President Bush took a ststagd against China’s

domestic policies, focusing on human rights abuses and repressexliseligedoms®®

364 Robert Sutter, 487.

3% David Bachman, “The United States and China: Rhetoric and Realurrent
History (September 2001): 259.

3%6 Robert Sutter, “Bush Administration Policy toward Beijing and Taipei,” 486-87.
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The president’s hard line stance seemed to be in line with negnsthought at the time
and there was little opposition in Congress or the m&dia.

Some speculate that China supported the U.S. anti-terrorist padieciaesoid
interrupting the domestic economy and commercial relations tha& sermportant to
China’s economic growtff® While the U.S. focused on fighting terrorism, tensions over
U.S.-China trade issues continued to ferment in Congress. Follo@mga’s
membership in the WTO, an increase in the U.S.-China trade inaealed to more and
more complaints from U.S. manufacturing firms. Several manufastaharged China
with unfair trade practices that threatened their ability topmisnand resulted in the loss
of American jobs. Even though businesses were concerned about $teeke they were
also concerned about avoiding a disruption in trade with China. The Bush
Administration seemed to respect the need to maintain advantageoosneceelations
with China despite ideological differences, but members of Congress begag calthe
administration “to take a more aggressive stance” against Chiggair’ trade
policies3®®

On several occasions, President Bush criticized China’s currealtation
policies, and he even raised the issue in a meeting with Chinesednt Hu Jintao on

October 19, 2003. But on October 30, 2003, when the Treasury Departmasedels

37 Robert Sutter, “Bush Administration Policy toward Beijing and Taipei,” 481.

368 See for exampleArthur Waldron, “Guess Hu's Coming to the White Houd&/All
Street Journal(Eastern Edition), (May 1, 2002) (accessed December 26, 2009 from
ProQuest Central, Document ID: 117221713).

39 U.S. Congressional Research Servigkina-U.S. Trade IssugReport No. 1B91121,
by Wayne M. Morrison (Washington, D.C.: Library of Congress, July 1, 2005): 1.

164



semiannual report on exchange rate policies, it fell short ofngtaghat China
manipulated its currency. Therefore, by U.S. law, Treasusynsarequired to negotiate
an end to China’s currency practicés.

In January, 2005, Secretary of Commerce Donald Evans traveled togBeij
engage in a dialogue concerning China’s commitments to its \MiE@bership. In
meetings with Vice Premier Wu Yi and Minister of CommeBaeXilai, Secretary Evans
focused on reducing intellectual property counterfeiting and piracstrepgthening the
enforcement structure; eliminating non-tariff barriers toropp markets; moving to a
flexible exchange rate; and creating a level playing field for alrigppartner$’*

A few months later, when the Unocal issue arose in Congress, drefdpe the
administration that Beijing was ready to change its positigarteng China’s currency
valuation. At a G-7 meeting in April, U.S. Treasury SecretahnJSnow indicated that
China was ready to adopt a more flexible exchange r&t@ow’s reading of China’s
willingness to change may have been based on his belief thaugte RIministration
was strengthening its position, as illustrated in the Treasumyérnational Economic and
Exchange Rate Policies report to Congress, and not on any dimmitment by the

Chinese€’’? Less than one month later, in Treasury’s May 17, 2005 report, Snow changed

370 y.S. Congressional Research Servigkina-U.S. Trade IssugReport No. I1B91121,
by Wayne M. Morrison, 8.

371 'U.S. Department of Commerce Press Release, Jan. 13, 2005, avatable
http://www.commerce.gov/opa/press/Secretary  Evans/2005_ Releasag/l&nua
China (accessed June 10, 2007).

372 The Omnibus Trade and Competitiveness Act3#8 mandates that the Treasury
Department must consult with the International Monetary Fund to gréparreport for
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his tune and stated that the valuation issue is a “substant@ttidistto world markets,”
and he warned that Treasury planned to monitor China’s progress ¢fdsely.

But at the same time that the Treasury Department was enagitcurrency
related issues, the U.S. Trade Representative (USVER)facing intellectual property
rights issues. Under the terms of China’'s WTO accession, Ghohagreed to bring its
intellectual property rights law in compliance with the WT@eagnent on Trade Related
Aspects of Intellectual Property Rights. Although the Bush Admatistr had stated
repeatedly that China was making progress by passing newttaing)g judges and law
enforcement officials, closing illegal production lines, seizirlggdl products, and
preventing exports of pirated products, the USTR held fast to thectionvthat much
more needed to be done to improve China’s intellectual property rights protéttion.

Complaints from the business community continued and the USTR responded by
announcing, on April 29th that it had placed China on the Special 301 Priority Watch Li
due to “serious concerns” over compliance with WTO obligations andrdailo

implement pledges to reduce IPR infringeméfts.On July 11, 2005, the U.S.-China

Congress. In 2005, the report was published in May and November. The Idwvem
report covers the period from January 1 — June 30, 2005 and is avatlaitp:d
www.treas.gov/offices/international-affairs/economic-exchamgesf112005_report.pdf
(accessed 12/26/2009).

373 U.S. Congressional Research Servigkina-U.S. Trade IssugReport No. I1B91121,
by Wayne M. Morrison, 8.

374 U.S. Congressional Research Servickina-U.S. Trade IssugReport No. I1B91121,
by Wayne M. Morrison, 11-12.

375 bid., 13.
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Joint Committee on Commerce and Trade (JCCT) met and didansskectual property
rights related issues.

In July 2005, Secretary of State Condolezza Rice visited Bagirdiscuss North
Korea, counter terrorism, human rights and religions rights. Wsleadaabout economic
and trade issues, she deferred to Secretary of Commermaré&uiand the JCCT who
were also in China. Although recused from addressing the Unocaubkido her ten
years of service on the Chevron board, Secretary Rice statetheheelationship with
China has

improved dramatically over the last several years. Ouetrathtions,

while they are not uncomplicated and while the Chinese economy is

transitioning in ways that are sometimes problematic for thesrisian

economy, it's still a very healthy, robust and active economic

relationship®’®

When asked about the Bush Administration’s characterization of Clsina a
threat, Rice responded that the administration did not perceive Chaghasat; it was
simply taking note of the size and pace of China’s militarydopL In her view, the
pressing issues for Washington were keeping up with China’sanjlisafeguarding
intellectual property rights; and honoring the long-held One-Chinaypdhe three joint
communiqués, and obligations under the Taiwan Relationd’Adtater, in an interview

with Time Magazine, Rice emphasized that the Chinese relatprishicomplex.

376 statements of Secretary of State Condolezza Rice quoted iDé&p&rtment of State
press release (Beijing), July 10, 2005, http://www.state.gaefseg/rm.2005/49113.htm
(accessed June 20, 2007).

377 Statements of Secretary of State Condolezza Rice quoted iDé&p&rtment of State
press release (Beijing), July 10, 2005, http://www.state.goefsegirm.2005/49113.htm
(accessed June 20, 2007).
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Although China cannot be characterized as “all positive or negativeis the
administration’s job is “to make China a positive influence on intemal politics.”3"®
Clearly, Secretary Rice was downplaying Congress’s negative reacttm tmocal bid.

Similarly, other State Department officials refrained fraemmenting on the
CNOOC bid and the congressional reaction it precipitated. Depetyetary Robert
Zoellick flatly refused to offer any thoughts on whether Congress overreacting’’
When asked if the administration had no formal position, National Sgeddiisor
Steve Hadley responded, “The position is going to come out of the Chilit®ss.”
Elaborating further, he stated:

There are a series of administrative and legal procesdagethiaiggered .

. . a standard process in law and regulation that we would have t@ pursu

. . if it becomes a formal proposal, then those procedures will tbave

invoked, and we’ll have to take a look aft.
Hadley also refused to take a political stand, making no comorertongressional
outrage over the issue. The administration’s position, as statdddigy was indicative
of the classical “time-buying” strategy identified byrifaam. When faced with trade-

offs that reduce acceptability (such as making a choice batpmoting free trade and

protecting national security), political decision makers will éafbide their time, relying

378 Secretary of State Condolezza Rice interview Witme Magazineeditorial board,
September 19, 2005, 4:20 p.m. EDT, http://www.state.gov/secretary/rmB2635/htm
(accessed June 16, 2007).

379 U.S. Department of StatBriefing on Trip to Sudan, Jordan, and Egydily 5, 2005,
http://www.state.gov/s/d/former/zoellick/rem/48994.htm (accessed June 16, 2007).

380 U.S. Department of Department of State, “Press Gaggl&dmgt McClelland and
Steve Hadley,”National Security AdvisorJuly 5, 2005, http://www.state.gov/p/eur/
rls/rm/ 49003.htm (accessed June 16, 2007).
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on the logic of events. If there is nothing to be done at the mothegtare content to
wait for change in a more favorable direction” so as to “aliefater people” while

evaluating opportunities to increase the public’s receptivity to the policy¥sue

IV.  CONCLUSION

According to the theoretical framework of new institutiosalj policy making in
the United States is in a constant state of flux in which th&unshs of the presidency
and Congress continually act (either formally or informally)agsert powers granted
under the Constitution to influence foreign policy decisions. Formes et parameters
for introducing legislation, and delineate the steps that a bt o through to become
law. But policy making is much more complex than the rulesfadh under the
Constitution and in statutes and procedural rules. This study hypothesiaghdhtakes
place informally is what really matters when trying to ekplahy some issues become
politicized when they are formally introduced as legislation, ahg some bills become
law and others do not.

When presidents rely upon informal powers to increase their aytitdhteatens
to destabilize the formal balance of power between the execatide legislative
institutions. To overcome this tendency, members of Congress usdl formal

constitutional powers to propose new laws and policies to bring thensysack into

31 Barbara Farnham, “Impact of the Political Context on Foreiglicy? Decision-
Making,” Political Psychology25, no. 3 (2004): 453.
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equilibrium 38

However, because institutional constraints also inhibit Condress
acting quickly and decisively, individual legislators will turn to mfi@al powers as a
means of increasing their political influence and ability to get ldgslgpassed.

While a natural ebb and flow is expected in a political sydiased on “checks
and balances,” by the end of the twentieth century, the presidential authority had
expanded while legislative oversight authority had diminished. Sdnhe drift towards
presidential dominance may be explained by specific measwédsrmpresidents have
taken to gain more decision making autonomy; and some of this trendereyplained
by the Congress’s failure to foresee the full spectrum of outctimésould result from
executive implementation of legislative mandates. What disshgdi President Bush
from other presidents was the combination of his hierarchical agptoamanaging his
staff and delegation of responsibilities with an almost absoluistense upon loyalty
and discipline. By Bush’s second term, policy weaknesses createdirnited flow of
information and advice became more evident. These weaknesses rrezigtdacerns
regarding executive powers and some members of Congresshsawomtroversy
surrounding CNOOC'’s proposed acquisition of Unocal as an opportunity ta asser
congressional oversight authorities.

Institutional tensions between the president and Congress haved caeptdicy
making process that is fragmented, inefficient, and often diffitwlpredict. This
phenomenon is illustrated by the Unocal Case discussed in thistatisser When

Chinese-owned CNOOC contemplated its bid to acquire Unocal, CNODibtforesee

32 When presidents overstep constitutional boundaries, the courts wiltafse into
play to bring the system back into balance.
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that it would become entangled in the institutional strugglevdmt Congress and the
presidency — a struggle in which each institution was vyinggfeater authority and
autonomy in foreign policy decision making.

Research shows that a variety of factors contributed to daigesdesire to shift
the balance of power in foreign policy decision making during éasiBush’s second
term. Immediately after September 11, 2001, Congress deferigash and Cheney in
the war on terror and the public supported the president’s decisiemsactBy 2005,
foreign policy decision making had become decidedly weighted towaedgsrésidency.
But this shift in the balance of power did not go unnoticed by mendfe€ongress —
even legislators in the president’'s own party who supported hiscpblgenda were
becoming concerned about the loss of legislative authority.

Even though Congress had done very little to rein in the PresidentpBostio
2005, during that summer, the proposed Unocal takeover provided an opportunity for
Congress to take on administrative shortcomings and transgressi@osgress held
hearings, issued proclamations, and modified legislation to mak@résedent more
accountable for the review of foreign acquisitions under the ElmmFAmendment.
The Bush Administration seemed to just sit back while the igdaged out in the
legislature. Was this because the Unocal bid caught PresiddnoBugiard, like it did
the Chinese, and he was confident that the Republican majority in€3sngould shape
policy to his liking? Or was it because the president deterniiveals not a battle worth
fighting? The answer to this question lies in the institutionsitleéves and the historical

context in which the institutions found themselves reacting to the CNOOC proposal.
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One of the issues that had been brewing in Congress concernéatkermirak
implementation of the Exon-Florio Amendment. Some legislators hghlsuestioning
whether the Bush Administration’s singular focus on the War on Téadr left the
nation’s security vulnerable in other respects — such as forejgimsdmn of corporations
with access to essential resources, technology, and know how. @#tersecome
concerned that they had abdicated congressional oversight respiesiihen giving
the president such liberty to respond to terrorist attacks. thBytime CNOOC
contemplated its bid to acquire Unocal a movement was alreadynayder Congress to
strengthen legislative oversight of presidential authority émeign acquisitions of U.S.
corporations under the Exon-Florio provision.

From the president’s perspective, other policy issues may havelbesred more
important at the time. He may also have felt he could afforckttdiis Republican
colleagues handle the issue. However adept President Bushmeasatring the level of
opposition in Congress and adapting his position to obtain his goals, héhaway
overlooked the more subtle, yet tangible, tools that Congress hiabkvdéo impact
executive powers. A president’s unilateral powers are not abswidt€ongress and the
courts are always standing ready to reverse any executivms should the president
overextend his powers. Such was the case with the Unocal acquisition.

The next chapter reviews the primary statutes governing foagiguisitions with
a focus on the Exon-Florio Amendment enacted to provide the presit@déuatory
authority to block foreign acquisitions impacting national securithe &hapter begins

with a discussion of the history of Exon-Florio — how presidents haagktheir statutory
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authority to promote or discourage foreign business transactions an@drgress has
responded to the exercise of this authority. Then, within the cooitéie CNOOC bid
for Unocal, the chapter examines the struggle between thasiiost of the presidency
and Congress over the implementation of Exon-Florio. Examining theaUBGase from
the analytical perspective of institutionalism provides insight imtoy Congress
politicized the Chinese company’s offer to purchase the Amedeared oil and gas

corporation.
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CHAPTER FOUR:
EFFECTUATING CHANGE IN STATUTORY LAW THROUGH
POLITICIZATION OF CNOOC'’S BID TO ACQUIRE UNOCAL

l. INTRODUCTION

Foreign capital has played a role in the American economy antbhagouted to
the country’s development ever since colonial times. Even thougjlgénerally believed
that there are mutual benefits to foreign investments, most caumpose restrictions
of one sort or another. In the United States, there are no expmagsigns in the
Constitution for the federal government to regulate foreign imest, so we look to
other constitutional powers for justification of these powers. Mastmonly, regulation
of foreign investment is interpreted as falling under Congrem#Bority to “regulate
Commerce with foreign Nations, and among the several Statemd to provide for
national defens&* In spite of this constitutional basis, not every legislatocgiees the
impact of foreign investment in the same way. Some may encoiiragea means of
offsetting the loss of jobs from U.S. companies investing abroae wthiers may see it
as a threat to American industry. But if foreign investménéatens to impair the

nation’s security, legislators are faced with the challengeedhving national security

383.S. Constitution, art. 1, § 8, cl. 3.

384 .S. Constitution, art. 1, § 8, cl. 12 -15.
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needs against open trade principles. Finding the balance betweemwbeasgortant
national interests is dependent upon access to relevant and timely inforifration.

After World War | the United States became a creditor natwith exports
exceeding foreign imports. By the 1970s foreign investment in isarebusinesses had
begun to rise, and Congress began to debate the merits and wliagdsaof foreign
investments. Realizing the importance of access to data in tioy pwhking process,
Congress passed a number of statutes focused on how informatiorhesedaand
disclosed. For example, the International Investment and Trade\ilte€3eSurvey Act
of 1976 states that the president shall collect information regarndiegnational
investment and U.S. foreign trade in servit8sIn 1990, Congress amended the act to
require that the president publish periodic information regardingigiorinvestment,
including ownership by foreign governmefit5,and to allow the president to request
reports on the best available information from the Department ofr@oce’s Bureau of
Economic Analysis (BEA) regarding the extent of foreign dinegestment in any given

industry®®®  Another example is the Foreign Direct Investment and Intierrs

33 .S. Congressional Research Servigaeign Investment in the United States: Major
Federal Statutory RestrictiongReport No. RL33103, March 27, 2008), by Michael V.
Seitzinger (Washington, D.C.: Library of Congress, 2009), 3-4.

36 .S. Code22, §§ 3101 et seq. The president delegated responsibility for direct
investment to the Commerce Department and for portfolio investroetiet Treasury
Department under Executive Order 119éderal Registed2 (January 19, 1977): 4321.

37Y.S. Code2, § 3103(a)(5).

38 U.S. Code22, § 3103(h). Foreign direct investment is defined by statutineas

ownership or control, directly or indirectly, by one foreign persadiidual, branch,

partnership, association, government, etc.) of 10% or more of the vetingtes of an
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Financial Data Improvements Act of 1990 which allows the BEA tessdata from the
Census Buread® The purpose of the statute is to provide the BEA with additiortal da
so that it can improve the accuracy and analysis in the repattst tprovides to the
Congress and the public regarding foreign direct investment.

In spite of the statutes directed at collecting and disclosiregrdgarding foreign
investment in the United States, members of Congress have grwseasingly
concerned about loss of control over resources and industries thegsargiad to our
economy and our national security. This has been less of a concdhe feconomy
when foreign investment is made by persons or governments from netainsrovide
reciprocal investment opportunities. But concerns have been heightehen
investments are made by citizens or governments from nationsdohaiot follow
reciprocal trade policies, or when foreign investments areemadindustries and
resources deemed vital to national defense. Whenever concerns arenedigGtengress
considers specific legislation to regulate mergers, aciuisjt and takeovers of
American corporations.

Globerman and Shapiro suggest that even though there has “always el pol
opposition” to foreign direct investment, particularly when it invehaequisitions of
large host country corporations, legal barriers to inward foreigrctdinvestment have
been “substantially weakened” in both developed and emerging economiesent

decades. This seems to suggest that host economies recognlzenefits to the host

incorporated U.S. business or an equivalent interest in an unincorpor&etudiness
enterprise.Code of Federal Regulationstle 15, 8806.15(a)(1).

389.S. Code22, § 3141.
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country>®

Given this trend, one would expect the L09ongress to have viewed
CNOOC'’s proposed acquisition more favorably. But the history ofcdss shows that
the pendulum may be swinging in the other direction as members irégSenuush for
more rigorous delineation of the executive’s statutory authorigy fmreign acquisitions

and greater scrutiny of executive decisions.

. LAWS GOVERNING MERGERS, ACQUISITIONS, AND TAKEOVERS

Over the years, Congress has enacted specific laws to govergers)
acquisitions, and takeovers of American corporatidhsWhich laws apply, and how
they apply, depend upon the origins of the entities proposing the dermguisitions
and the particular details of each offer. Acquisitions proposedblmestic entities are
governed by the Premerger Notification Act (PNA) and are suljeceview by the
Federal Trade Commission (FTC) or the Antitrust Division of tepddtment of Justice
(DOJ)3%?  Acquisitions proposed by foreign entities are governed priményiythe

International Emergency Economic Powers Act (IEE®Pand the Defense Production

390 steven Globerman and Daniel Shapiro, “Economic and Strategicid@mtions
Surrounding Chinese FDI in the United Stateéssia Pacific Journal of Managemep6
(2009), 164-165.

391 For simplicity, we will use the terms “mergers,” “acquisit,” or “takeovers”
interchangeably to discuss the offers that ChevronTexaco and CN@ipGsed for the
purchase of Unocal.

392 premerger Notification A¢ct.S. Codel5, §18a.

393 |nternational Emergency Economic Powers Act of 1®iblic Law 95-223, codified
atU.S. Codé0, 81701 et. seq.
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Act of 1950 (DPA) and its subsequent amendmé&itand may be subject to review by
the Committee on Foreign Investment in the United States (CEF®Because the two
corporations that proposed to takeover Unocal and its wholly owned subsidiary Union QOil
of California in 2005 had different origins they were subject toeckfit laws. As a
domestic entity, ChevronTexaco’s offer was subject to reviethdyTC. As a foreign
entity, CNOOC'’s offer was subject to review by the CFIUS.

A. Domestic Mergers, Acquisitions, and Takeovers

Although the PNA does not indicate which agency is to review wtarhestic
transaction, traditionally, those in the petroleum industry have when keviewed by
the FTC®**® In 2005, when ChevronTexaco announced its plan to acquire Unocal, the
PNA required the reporting of all transactions resulting in tlygiaag party’s holding
assets or voting securities: (1) in excess of $200 millio(2)doetween $50 million and
$200 million plus the assets or voting securities of the acquiregt.33ar A 30-day

waiting period begins on the day the reviewing agency receivendtexials specified in

394 Defense Production Act of 1958ublic Law 81-744, codified &t.S. Codg1950).

39 Omnibus Trade and Competitiveness Act of 188821, Public Law 100-418).S.
Statutes at Larg&02 (1988): 1107, 1425-26, amending Title VII of Defense
Production Act of 1950odified atU.S. Codes0 (1989), § 2176t seq).

396 .S. Codel5, § 18a. See also, U.S. Congressional Research Service, FUrenzd
Implications of Acquisition Bids by Chevron Corp. and China Nationatlife Oil
Corporation,” (Report No. RS22192, August 5, 2005), by Janice E. Rubin and Michael V.
Seitzinger, (Washington D.C.: Library of Congress, 2005).

397U.S.Codel5, § 18a(a), (b).
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section 184 |If the reviewing agency requests “additional material or dootemg

material relevant to the proposed acquisition” prior to the expiration of tied BGtdays,
the waiting period may be extended an additional 20 Hfayalternatively, the original
waiting period may be terminated prior to the end of 30 days ifehewing agency
provides notice in th&ederal Registethat it intends no further actidfi’ But if the

merger partner or the acquiring party is a non-U.S. entity, natsswalrity may be an
issue and other legislation is controlling.

The primary purpose of FTC review is to ensure competition in theridan
domestic markets. When investigating acquisitions, the FTC isndted to gathering
extensive information; obtaining input from a wide variety of souraed; emphasizing
scientific methodology in its analyses. For example, in July 200liaViE. Kovacic,
General Counsel of the FTC, appeared before a subcommittee of ke Bommittee
on Government Reform to present testimony on factors that contributed to resmdimega
price increases and steps that might decrease gasolineipriceshort and long terffi*

A week later he appeared before a subcommittee of the House iG@enom Energy and

398.S. Coddl5, § 18a(b)(1)(A), (B).
399.S. Codels, § 18a(e).
400y S.Codel5, § 18a(b)(2).

01 william E. Kovacic presenting prepared statement of the Bed@eade Commission,
“Market Forces, Anticompetitive Activity, and Gasoline PridéEC Initiatives to Protect
Competitive Markets,” on July 7, 2004, to the Subcommittee on Energy PNltyral
Resources and Regulatory Affairs, Committee on Government rRefd!S. House of
Representatives, 108 ong., 39 sess. Available at www.ftc.gov/speeches/Kovacic.shtm
(accessed December 12, 2007).
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Commerce to present testimony on initiatives to protect comjetitiarkets in the
production, distribution and sale of gasolffe.In his testimony, he identified the basic
tools the FTC uses to promote competition in the petroleum industighaenges to
potentially anticompetitive mergers, prosecution of non-mergerrasttitviolations,
monitoring industry behavior to detect anticompetitive conduct, and obsear
understand petroleum sector developmetts.’Kovacic emphasized the premium that
the FTC places on *“careful research, industry monitoring, and igaéstns” to
understand the industry and to identify obstacles to competffion.

The FTC plays an important role in protecting competition in theoleetm
industry. From 1981 to 2004, the FTC had taken enforcement action againsjot5 ma
petroleum mergers, four of which were either abandoned or blockegksgliaof FTC or

court action; in the remaining 11 cases, the FTC required the ngecgmpanies to

02 william E. Kovacic presenting prepared statement of the Be@eade Commission,
“Market Forces, Anticompetitive Activity, and Gasoline PridéEC Initiatives to Protect
Competitive Markets,” on July 15, 2004 to the Subcommittee on Energy afgLAlity,
Committee on Energy and Commerce, Hearing on Status of U.8irRgelindustry, U.S.
House of Representatives, f08ong., 2° sess. Available at www.ftc.gov/speeches/
Kovacic.shtm (accessed December 12, 2007).

403 william E. Kovacic presenting prepared statement of therBed@eade Commission, ,
“Market Forces, Anticompetitive Activity, and Gasoline Pride8C Initiatives to Protect
Competitive Markets,” on July 7, 2004, to the Subcommittee on Energy PRltyral
Resources and Regulatory Affairs, Committee on Government rRefd!S. House of
Representatives 188 ong., 2 sess. Available at www.ftc.gov/speeches/ Kovacic.shtm.
(accessed December 12, 2007).

404 |pid.
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divest substantial asséfS. The openness of the FTC process is illustrated by the
availability and depth of its report®>

B. Foreign Mergers, Acquisitions, and Takeovers

Foreign mergers, acquisitions, and takeovers are distinguished fronstdome
acquisitions in that they are subject to different laws, both witienUnited States and
the home country. Although U.S. citizens value free markets, bothrédsedent and
Congress have long been aware of how difficult is it to balaneeetfade principles with
national security concerns, especially during times of warlyfn the twentieth century,
Congress found it necessary to pass the Trading with the Enehof A817 to give the
federal government authority to prohibit financial transactions ine tiof war?®’
Similarly, the Defense Production Act of 1950 (DPA), which broadettesl
government’s power to channel domestic production capacity to ragehal defense
needs, also served to limit foreign investment in sectors of tbeost that were

particularly sensitive during wartinfé

0% william E. Kovacic presenting prepared statement of the Bed@eade Commission,
“Market Forces, Anticompetitive Activity, and Gasoline PridéEC Initiatives to Protect
Competitive Markets,” on July 7, 2004, to the Subcommittee on Energy Plltyral
Resources and Regulatory Affairs, Committee on Government rRefd!S. House of
Representatives, 188 ong., 2 sess. Available at www.ftc.gov/speeches/Kovacic.shtm
(accessed December 12, 2007).

0% See for example, Federal Trade Commission Horizontal Méngestigation Data,
Fiscal Years 1996-2003 (February 2, 2004), available at http://wewgoft/opa/2004/
05/040527 petrolactionsHHIdeltachart.pdf (accessed March 5, 2009).

%7 Trading with the Enemy Adt.S. Codel2 (1917), § 95a.

08 Defense Production Acf 195Q Public Law 81-744.
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While a foreign acquisition may not give rise to an actual natiemadrgency, it
may have implications regarding future national security conceimsl975, President
Ford established the interagency Committee on Foreign Invesimtrg United States
to address this issd& President Ford granted the CFIUS broad responsibilities for
monitoring and evaluating the impact of foreign investment, but Iityrehe committee
had little authority. President Ford’'s successors issued subsegeentive orders to
expand these powers, but they too had varying and debatable degrees of'Success.

In 1977, the 98 Congress amended the Trading with the Enemies Act by passing
the International Emergency Economic Powers“‘AttThe IEEPA grants the president
broad powers to deal with any “unusual and extraordinary thre#tétoational security,

foreign policy, or economy of the United Stat&sHowever, to invoke these powers, the

09 president Ford formed the CFIUS in response to the Arab OikEmbn 1973 and
fears that the influx of Arab “petrodollars” would allow the fgreicountries to control
corporate America. See Executive Order no. 11,B68eral Registed0 (May 7, 1975):
20263.

410 Executive Order noll,858,Federal Registed0 (May 7, 1975): 20,263 has been
amended by Executive Order nt2,188,Federal Registed5 (January 2, 1980): 969;
Executive Ordeno. 12,661,Federal Registeb4 (December 27, 1988): 779; Executive
Order no. 12,866-ederal Registeb8 (September 3, 1993): 47,201; and Executive Order
no. 13,286Federal Registe68 (February 28, 2003): 10619.

“!nternational Emergency Economic Powers AEEPA), Public Law 95-223, Title I,
8§ 201,U.S. Statutes at Larg8l (1977): 1625, codified as amendedUas. Code50
(1977), 8§ 1701-1707.

“12 |EEPA Public Law 95-223, Title I, § 201).S. Statutes at Larg®l (1977): 1625,
codified atU.S.Code0 (1977), § 1701.
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threat must be imminent enough for the president to declare analaémergenc$*®
According to former Commerce Secretary Baldridge, taking andction would be “the
equivalent of a declaration of hostilities against the governmenthef acquirer

company.**

Therefore, in many instances, presidents (who are r#sped the
innuendos of diplomacy) were powerless to take action against fomagygers,
acquisitions, and takeovers for political reasons and because the btrsingastions fell
short of an “imminent threat.”

By the 1980s, growing concern over Japan’s rise as an economic power and
competitor in the technology industry, led Congress to amend section ## Défense

Production Act of 1950 with the Omnibus Trade and Competitiveness Act of*988

Since then, exclusive of a national emergency, foreign acquisitimesldegen governed

“13 |EEPA Public Law 95-223, Title I, § 201).S. Statutes at Larg®l (1977): 1625,
codified as amended &tS. Codes0 (1977), 8 1702 (a)(1)(B).

44 Commerce Secretary Baldridge, speaking about “Acquisitions byeigfor
Companies,” on at hearing before the Senate Committee on Coeynsmience, and
Transportation, 100Cong., ' sess.,1987, 15

1> Omnibus Trade and Competitiveness Act of 1888021 enacted H.R. 4848, Public
Law 100-418U.S. Statutes at LargE02 (1988):1107, amending Title VII of tRefense
Production Act of 1950codified atU.S. Codés0 (1989), app. 8§ 2170. It was signed into
law by President Reagan and lapsed in October 1990. The originalizatibar was
scheduled to expire in 1991, but was made permanent by Section 8 DEfimese
Production Act Extension and Amendments of 18@bjic Law 102-99U.S. Statutes at
Large 105 (1991): 487 (1991). President George Bush signed H.R. 991, which made
Exon-Florio a permanent provision of tbefense Production AcPublic Law 102-99,

105 U.S. Statutes at Largé87 (August 17, 1991). See “Bush Signs Defense Measure
Making Exon-Florio Permanent,” International Trade Represenidal®48 (August 21,
1991).
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by the Omnibus Trade and Competitiveness“AtiThis act has come to be known as the
“Exon-Florio Amendment” after its sponsors Senator J. James HKReNE) and
Representative James J. Florio (D-R).

C. Leqislative History of Exon-Florio Amendment

The congressional hearings regarding the Omnibus Trade and QGomepess
Act are instructive as to foreign trade concerns as welhasinstitutional tensions
between the president and Congress. The act was first introdutled House as an
amendment to H.R. 3 by Rep. Dick Gebhardt (D-MO) to order the exedwianch to
examine trade with countries that had a large trade surplugheittd.S. In the hearing
on April 28, 1987, debate was limited and time was divided and controllételghair
and ranking minority members of eleven committé8s.

Banking Committee Chair Mary Rose Oakar (D-OH) objected ¢tase 905 of
the bill, which would require the secretary of Commerce to immediately igatstupon

the request of the head of any agency, any foreign takeovarlbt. corporation to

16 Omnibus Trade and Competitiveness Act of 198gblic Law 100-418, 5021, 102
U.S. Statutes at Larggl07, (codified at).S. Codes0 (1989), app. 8§ 217@printed in
H.R. Rep. No. 576, 180 Cong., 2% sess., 1-497 (1988) (hereinafteExon-Florio
Amendment (1988pr “Exon-Florio (1988) or “§8 2170”). The provisions of the 1988
Exon Florio Amendmentere amended again undbe Foreign Investment and National
Security Act of 200fFINSA) on October 24, 2007.

417 Exon-Florio Amendmeng 2170.

“18 Hearing onTrade and International Economic Policy Reform Act of 198ang.
Rec.,100" Cong. f'sess., April 28, 1987, 133, no. 66: H2548. One hour was provided to
the following committees: Ways and Means; Foreign Affdiisergy and Commerce;
Agriculture; Banking, Finance and Urban Affairs. One-half hour wes/ided to
Education and Labor; Government Operations; Public Works and Transportation;
Judiciary; Merchant Marine and Fisheries; and Small Business.
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determine the effect on national security. She reminded the Hbaséhe Banking
Committee had sole jurisdiction over defense production and the Dé¥erdection Act
of 1950. She objected to “usurping” the committee’s jurisdiction underuise gf an
omnibus trade bill. However, Mr. LaFalce (D-NY), chairman of Hmse Banking
Subcommittee on Economic Stabilization, reminded the delegates tlkatddnt
Reagan’s trade policies had caused the trade deficits thattlveereot of the problem.
As a consequence, U.S. competitiveness had reached “crisis propodimh#fie trade
bill was necessary to address a multitude of trade policy problems.

Meanwhile, Democrats in the Senate had been working on their aginivef a
bill ever since the 1986 elections had made trade an “urgenglégispriority.”*® The
cosponsors of S. 1420 introduced the bill on February 5, 1987. After 19 days of hearings,
the bill was favorably reported to the Senate upon a 19-1 vote. When the clerkor&oorte
1420 on June 23, 1987, Majority Leader Robert Byrd (D-WV) emphasized thiédaipa
nature of the bill and the effort to include the administratiorisiiarmation. He noted
that the Finance Committee had held 60 days of hearings anddwear50 withesses
during the 98 and 108 Congresse®?

Senate Finance Committee Chair Lloyd Bentsen (D-TX) stceshe bipartisan

consensus that trade should be the “number one legislative priorityd a08' Congress

“19 Senator Lloyd Bentsen of Texas, speaking for tBennibus Trade and
Competitiveness Aobn June 25, 1987, 1'@@3ong. f'sess.Cong. Rec133: 177450. In
2005, then Minority Leader Byrd had asked Bentsen to head a study grtiapisguing

a report in April, Bentsen then recommended trade legislation wiashthe impetus for
S. 1420.

420 genator Robert Byrd of West Virginia, speaking for @ennibus Trade and
Competitiveness Aobn June 25, 1987, ﬂf)@ong. f'sess.Cong. Rec133: 177448-9.
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which he said was demonstrated by fact that he was able to irgr&uiz420 with the
support of 56 cosponsors, 25 of which were Republitdn&entsen also stated that the
committee had tried to bring the president on board, but hinted at tientbesveen the
administration and Congress when he declared: “No president cansbbeng and
effective negotiator unless he has the support of the American pedpteno President
can be certain of that support unless he works with Congressthislrspirit, Bentsen
believed the provisions of the bill would “make Congress a parnernot a puppet, in
our trade policy.*??

Senator Byrd addressed the media’s criticism of the DemodZaingress and
denied the suggestion that Democrats were inclined towards tprotsclegislatior*
Senator Phil Gramm (R-TX) commented that the Senate bill'less protectionist” than
the House bill, and Ranking Finance Committee Member Bob Packwo@R{R
warned Congress against being “panicked into protectionism by gtatstics.”
Packwood said he was persuaded by Chairman Bentsen’s argumeriby tiodérating
unfair practices in some special cases, we encourage theitth dasas.” As such,

Packwood emphasized that there is a “powerful national interegt making clear that

the United States will not tolerate trade agreement violatitfis.”

421 Senator Bentsen, speaking for Bennibus Trade and Competitiveness #xtthe
Senate, on June 25, 1987, f@@ong. #' sess.Cong. Rec133: 14750.

422 |bid., 14751.

423 Senator Byrd, speaking for timnibus Trade and Competitiveness thathe Senate,
on June 25, 1987, mﬂtong. f'sess.Cong. Rec133: 147523.

424 Senator Packwood of Oregon, speaking for@menibus Trade and Competitiveness
Act, on June 25, 1987, 1@@3ong. ' sess.Cong. Rec133: 17453.
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Clearly, the hearing was focused on U.S. competitiveness in relationgmthi
of other economies, particularly Japan and to a lesser degmeeaide There were only
a few passing comments concerning China in the lengthy hearning the most
substantive comment being made by Senator Heinz (R-PA). Hedvéinat there may
be an amendment to the trade bill to provide favored treatment férethy@e's Republic
of China — not for economic reasons but for the political purpose of adgahkct.-
China foreign relations.

The Chinese are very skillful; they are very bright, and these quickly

figured out that their price for such improvement should be improved

economic relations, which to them means selling more here, resmafle

whether it is dumped, subsidized, or fraudulently entered in violation of
our bilateral textile agreement. The amendment that we rfagatwould

throw trade policy to the winds when the Chinese have their eyely fir

fixed on the proper objective -- the economic bottom {fre.

Senator Danforth (R-MO) reminded the Senate that Congresdienekécutive branch
has responsibility for foreign commerce under the Constitution.a Agctical matter,
Congress delegated the day-to-day operation of trade polity torésident because the
legislative branch is not equipped to conduct the administrativalsdetdanforth
summarized the debate as follows:

[T]he overall responsibility for international trade is in thed of the

Congress and, therefore, we do have a strong role to play and if the current

system is not operating effectively, if it has broken down, thergféss

should step in and make sure that we have a trading system that does

work.

Now, | say that the existing system has obvious problems. | woulthagy
it has obvious problems because it is not really a system. Wesoave

2% Senator Heinz of Pennsylvania, speaking for@nenibus Trade and Competitiveness
Act, on June 25, 1987, 18@ong. f' sess.Cong. Rec133: 17485.
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delegated responsibility to the President that the Presidenttatmdke

basis of whim can determine when to act and when not to act in

enforcement of the laws that have been enacted.

One of the ongoing debates that has occurred both in committee and in the

press and will occur on the floor of the Senate in the next wes& bas

to do with the issue of Presidential discretion. It is a tough questi

Presidential discretion.

On one hand, we recognize that we do not want to tie the Presltamd's

completely. The President has overall responsibility for foreigjicy, for

the faithful execution of the law. We do not want to be in a situation where

the President has absolutely no room to maneuver.

But, on the other hand, we have so delegated authority to the President of

the United States, we have so granted him discretion in the paghdha

laws that have been enacted by the Congress have oftemldaaietter

laws. . . 4%

This legislative history is particularly instructive for aysa$ of the politicization
of CNOOC's bid for Unocal. The Exon-Florio Amendment was formiallsoduced in
1988 when President Reagan’s open investment policy and growing U.Snfdedg
reinforced the perception in Congress that U.S. firms were becopanicularly
vulnerable to foreign takeovers. President Reagan had delegated eibgtivexs
regulatory and investigative authority under Exon-Florio to the CFHR#SInter-agency
committee which had been created by President Ford to include nseirdrerexecutive
branch departments and the Executive Office of the President, asdchaired by

secretary of Treasufi?’ [See Table 4] But the potential takeover of two U.S. companies

raised Senator Exon’s concern about how the White House was handlamghisity

426 Senator Danforth of Missouri, speaking for Bmnibus Trade and Competitiveness
Act, on June 25, 1987, 1'0@30ng. ' sess.Cong. Red.33: 17465.

427 Executive Order no. 12,66Eederal Registeb4 (December 27, 1988): 779.
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under the legislation. Fujitsu, Ltd. of Japan proposed the purchaseirohilda
Semiconductor Corporation and Sir James Goldsmith of Great Britamed a hostile
takeover of Goodyear Tire and Rubber Company. Goodyear Tire &eRifad a large
facility in Nebraska and had appealed to Senator Exon to help prevent tH&%offer.
Several government agencies agreed with Senator Exon that thernvpardes
were important to national security — Fairchild produced a microchip military
applications and Goodyear had several Pentagon contracts — but tleeHdb#e said
that it could not prevent the takeovers unless there were a natimeajency?® The
Pentagon objected to Fujitsu purchasing Fairchild because it had ndecmafithat
Fujitsu would protect classified technology. The Commerce Depattrbjected
because U.S. companies had been denied the right to compete withiRuapan when
they had proposed to sell supercomputers tH8reOn the other hand, the Office of
Management and Budget, the State Department, and the Treasurynigepdeaned
towards supporting foreign investment in the U.S. and they were molieed to

approve the transactidi

428 Nathans, “Meet Wall Street’'s New Bugaboo: CFIUBsiness Weekiune 12, 1989,
90.

429 Lachia, “Pentagon Split on Implications of Bid by Fujitsu for rétiid
Semiconductor,Wall Street JournalDecember 29, 1986; Nathans, “Meet Wall Street’s
New Bugaboo: CFIUS,Business Weelune 12, 1989.

439 schlender, “Fujitsu, Fairchild Semiconductor Plan Ventures Even ThoeggeMis
Ended,”Wall Street JournalMarch 18, 1987.

431 Schlender, “Fairchild Semiconductor Plan Ventures Even Though Merderded,”
Wall Street Journaliviarch 18, 1987.
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In the end, neither the Fujitsu nor the Goldsmith transactions waseimmated.
The Japanese firm responded to the increasing support for protgcdggslation in the
U.S. by backing down from their proposal. Goldsmith’s bid did not vectiie same
degree of opposition at the Federal level, but it did lead the @pisldture to strengthen
the ability of state corporations to resist hostile takeovers foreign interest&®? This
was accomplished by allowing corporate directors to consider rnothgismpact of a
proposed takeover on the shareholders, but also the impact upon employeesissuppli
creditors, and customers.

The stated purpose of the 1988 Exon-Florio Amendment was to strerigéhen
process by which proposed foreign transactions are analyzed byrélselent or the
President’s designees” and to give the president authority to prevent octrestforeign
acquisitions that threatened to undermine national security. Aogat@iChristopher A.
McLean, Senator Exon’s legal counsel and staff co-author of theéHaveenator “had to
fight every step of the way for this Presidential authoff§.” The proposed bill had
stated that prohibition or suspension of a transaction was authorizedawharsaction
threatened to impair “national security and essential conarierdBut the Reagan

Administration objected to the phrase “essential comméréeSecretary of Commerce

432 Rivetti and Gumm, “The Case at AkromBlyouts & Acquisition§July-August 1987):
4,

33 Christopher A. McLean, “Exon Florio — The Spirit of Late Senabor Hxon Still
Soars,” e-Copernicus, available at www.e-copernicus.com/Press2(éas&ZExon
Florio.pdf (accessed on June 26, 2009).

434 Letter from Paul Volker, chair of the Federal ReserveE#mnest F. Hollings,
chairman of the Senate Committee on Commerce, Science, angdrtatisn (June 9,
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Baldridge contended that the language was too broad and the Exon prepaokh
“mean a diversion away from the principles” that the administrdtiad been trying to
espouse — that is, “national treatment for investment, open invespo&ay, and
everything that goes with it* Former Treasury Deputy Secretary Richard Darman
argued that the language potentially represented a “radicatsed of U.S. policy
favoring increasingly open investment regimes” and, as written)d have “a chilling
effect on foreign investment in the United Staf¥8.” In the end, the “essential
commerce” phrase was removed.

There was also considerable debate in Congress over the definititre of
“national security.” In hearings before the House, Represent&lorio argued for

expansion of the term “so as to be able to go beyond very militarigtrpretations *’

1987), published in “Acquisitions by Foreign Companies,” hearing befaeSenate
Committee on Commerce, Science, and Transportation, on June 10, 1987, 100
Congress, % sess. (Washington, D.C.: U.S. Govt. Printing Office, 1987), 69. See als
Jose E. Alvarez, “Political Protectionism and United Statesrrational Investments
Obligations in Conflict: The Hazards of Exon-Florid/irginia Journal of International

Law 30, 65-77.

3% Testimony of Secretary of Commerce Malcomb Baldridge puldighéAcquisitions
by Foreign Companies,” hearing before the Senate Committeeomme€rce, Science,
and Transportation, on June 10, 1987,"™.@®ngress, % sess. (Washington, D.C.: U.S.
Government Printing Office, 1987), 3.

3% Testimony of Treasury Deputy Secretary Darmanat published\éguisitions by
Foreign Companies,” hearing before the Senate Committee on CoeyrSeience, and
Transportation,” on June 10, 1987, TOOongress, % sess. (Washington, D.C.: U.S.
Government Printing Office, 1987), 47.

3" Representative Florio of New Jersey, statement made in itjfofeakeovers and
National Security: Hearings on 8§ 905 of H.R. 3,” before Subcommitte€ommerce,
Consumer Protection, and Competitiveness of the House Committee ogy Eamet
Commerce, on October 20, 1987, $0Cong., # sess. (Washington, D.C.: U.S.
Government Printing Office; 1987), serial, 100-110: 26.
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Later, Representative Fish (R-NY) attempted to define dnatisecurity” with a warning
that national security “is not limited to those industries whicrelitgp and produce rifles,
and fighter bombers. It includes the ability to provide a broageraf human services,
materials, products and technological innovatidii$.” Ultimately the definition was
omitted purposefully from the final bill to the give the presiderdad discretion in
invoking the statutd® Afterwards, during the administrative rulemaking process, the
Department of Treasury received over 500 pages of commentsrioye than seventy
parties. The comments focused primarily on clarifying the ningaof “national
security,” but Treasury rejected the comments based on the ratithadlit needed to
maintain the congressional intent expressed in the Conference &8&port.

As enacted in 1988, Exon-Florio gave the president broad discretiarthority

to take “appropriate” action to suspend or prohibit proposed or pendingrforargers,

438 Representative Hamilton Fish, Jr. of New York, statement nra@erg. Reg.100"
Cong. f'sess., April 21, 1988, 134: H2297.

3% SeeCong. Rec.100" Cong., T sess., April 20, 1988, 134: H2118e alsalose E.

Alvarez, “Political Protectionism and United States Internatibongestments Obligations
in Conflict: The Hazards of Exon-FlotioVirginia Journal of International Law30, 77

(quoting 1988 Trade Act Conference Report, 926-27.)

440 The Department of the Treasury published the proposed RegulatioamiRgrto
Mergers, Acquisitions and Takeovers by Foreign PersoRederal Registeb4 (July 14,
1989): 29744. The purpose of the proposed regulations was to implement Section 721
(hereinafter referred to as "Section 721") of Title Vlité Defense Production Act of
195Q as added section 5021 of t@ennibus Trade and Competitiveness Act of 1988
Public Law 100-418, relating to mergers, acquisitions, and takeovers op&fsdns by
or with foreign persons. Section 721, which was subject to the sumsgsipn of the
DPA, later lapsed on October 20, 1990, but was reinstated and made periaanant
Public Law 102-99 (signed August 17, 1991). The Final Rule was publishtxad
Federal Register56 (November 21, 1991):58,774, codified @bde of Federal
Regulationstitle 31, 800, app. A (1991).
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acquisitions, or takeovers of U.S. businesses by persons engagedstateteommerce
which “threaten[s] to impair the national security.” The mest “may’ make an
investigation, but “only if” he determines that other laws aredgadte or inappropriate
to protect national security and there is “credible evidence”ttl@transaction would
impair national securitf®® The president’s determination as to whether Exon-Florio
kicks in was not subject to judicial reviéit?.

Although members of Congress could not agree on certain definitaons
decided to exclude them, they did agree on several factorshiagbrésident could
consider when deciding whether to block a foreign merger, acquisitidakeover.

These were:

(1) domestic production needed for projected national defense
requirements;

(2) the capability and capacity of domestic industries to meet national
defense requirements, including the availability of human resources,
products, technology, materials, and other supplies and services;

(3) the control of domestic industries and commercial activity byidare
citizens as it affects the capability and capacity of the thSneet the
requirements of national securft?

441 pyblic Law 100-418, title V, Subtitle A, Part U,S. Code50, app. § 2170 (1988).
#42.S. Codes0, app. § 2170(c) (1988).

*43U.S. Codes0, app. § 2170(e) (1988). Other factors such as the potential efféioes of
transactions on the sales of military goods, equipment, or technolagydantry that
supports terrorism or proliferates missile technology omit& and biological weapons;
and the potential effects of the transaction on U.S. technologicdériap in areas
affecting U.S. national security were added later byByrel Amendment).S. Codes0,
app. 8§ 2170(f) (1992).
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The 1988 Exon-Florio Amendment established the following proceék)
investigation of the acquisition must commence within 30 days adteipt of written
notification of the proposed or pending acquisition of a U.S. company tonuie¢er
whether there are any national security concerns, (2) 45 daysortiplete the
investigation to determine whether those concerns require a recalanom to the
president for possible action, and (3) a presidential decision to tpesasipend, or
prohibit the acquisitiod** Then the president may seek judicial remedy, including
divestiture, in federal courts if necessary to enforce his decision.

As a means of protecting corporate interests, the information pcowdéhe
Exon-Florio investigation was made exempt from disclosure underFtekedom of
Information Act, except for the purpose of an administrative proegedr judicial
action®”® In addition, the statute provided that Congress or any ofLitisorzed
committees could access information provided during the investigétion.

D. Presidential Implementation of Exon-Florio

Not only is Exon-Florio’s legislative history important for urgtanding the
politicization of China’s bid for Unocal in 2005, but how presidents havepretied and
implemented their statutory authority under the amendment is rajsortant. In this

section, we analyze congressional hearings and debates, and subs#querib amend

#4.S. Codes0, app. § 2170( a),(b),(d)(1988).

2 U.S. Code50, app. § 2170(b) (1988). See alBwe Freedom of Information Act
Public Law 89-554, codified at U.S. Code 5 (1989), § 552 for exemptions.

448 .S. Code 50, app. § 2170(b) (1988).
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the statute, in order to understand the statute’s flaws ardifticellties presidents have
encountered in implementing the statute as enacted.

On February 2, 1990, during the Senate’s recess, former Presidege GEw.
Bush reported that he had invoked his Exon-Florio authority for thetiiing. The
president’s report informed the Senate of his decision to ordézhima National Aero-
Technology Import and Export Corporation (CATIC) to divest allriteriest in MAMCO
Manufacturing, Inc., a company incorporated under the laws of #gte &t Washington,
which manufactured aircraft components that had potential commercmallitary use.
Former President Bush based his decision on finding “credible evidénae the
“foreign interest exercising control might take action thagdtens to impair the national
security” and that no other law provides adequate and appropriate gutbotim to
protect national securifi/’

CATIC was an export-import company of the Chinese Ministry ofo8gace
Industry which engaged in research and development, design, and maeufaétur
military and commercial aircraft, missiles, and aircrafjiaes, and had business dealings
with various U.S. companies. MAMCO voluntarily notified the CFIUSGATIC’s
intention to acquire MAMCO, and the acquisition was consummated in Noveirdgg
while the CFIUS review was in process. On December 4, 1989, théSORade a
determination to conduct a formal investigation and informed the padiethe
transaction. During the investigation, officials from the D#pants of Commerce and

Defense visited MAMCO on behalf of CFIUS and gathered datardery MAMCO'’s

7 Cong. Rec.10F" Cong., f' sess., February 5, 1990, 136: S761-05.
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production and technological capabilities. President Bush made hs&odeto order
divestment based on the results of this investigation. However, bexfaihee“sensitive
nature of the evidence,” the report did not specify details. Instead, the Rtrasidened
the Senate that CFIUS would “be available, on request, to providepbepriate
committees, meeting in closed sessions, with a classified briéfihg.”

Although the publically stated reason was that by acquiring MAM@@
Chinese could have access to U.S. aerospace companies and productsvevkich
restricted by export controls, some have suggested that theéemtés determination was
politically motivated?*® This hypothesis is supported by the fact that the case was
reviewed just one year after the political riots in Tiananmen r@quhen there was
considerable anti-China sentiment and many legislators weiengebuman rights
sanctions. During the initial 45-day review of the MAMCO acqusitithe Bush
Administration did not impose any restrictions to protect againdransfer of sensitive
information and technology and there was no immediate action taken éatpmational
security. Furthermore, even though the statute provided that mediation occur wéhin thr
months of the president’s order, the president did not ensure that GAifi€nder its
interest in MAMCO until one year later. If national secutlitgd been an imminent

concern, one would have expected more immediate action.

448 Cong. Recl01™ Cong., ¥ sess., February 5, 1990, 136: S761-05.

49 For a discussion of political motivations see for example W. RoBkearer,
“‘Comment: The Exon-Florio Amendment: Protectionist Legislation c&uiible to
Abuse,”Houston Law Revie®0 (1993); 1756-57.
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President George H.W. Bush’s handling of the MAMCO case was gnedtby
certain members of Congress and a number of foreign investmatadrdlills began to
appear in both chambers. For example, on April 25, 1990, Senator JaomefDEXNE)
introduced S. 2516, cosponsored by Senators Orrin Hatch (R-UT), Arlete65dR-PN),
and David Boren (D-OK), to allow the Department of Commerceiie8u of Economic
Analysis (BEA) access to information collected by the Burefithe Census. It was
determined that this access would improve the accuracy andiar@\BEA reports to
the public and to Congress on foreign direct investment in the UniédelsSand would
enable CFIUS to conduct more thorough and informed analysis regahginmpact of
foreign takeovers of American companies.

The Committee on Commerce, Science, and Technology held a heavimich
the Departments of Commerce and Treasury testified in suppdre @ilt. On July 31,
1990, the Committee on Commerce, Science, and Technology ordered S.\2s&ablya
reported by voice vote with an amendment offered by Senator TednStéR-AK) and
Senator Exon providing for a BEA foreign investment report to CFIU®e report
would be made, upon request, and would outline the level and extent ginfolieect
investment in an industry, including foreign government investmentpbmgtry, without
disclosing individual investment informatif. Now, under P.L. 101-533, when a
request for a report is made to BEA in connection with a CFIUSsiigagion under

Section 721, the report must be provided within 14 days.

405 Rep. 101-443, 18LCong., 2 sess. (1990).
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Meanwhile, during House proceedings and debates, RepresentativeBeptky
(R-MD) expressed disappointment in the1988 Exon-Florio Amendmentiough the
CFIUS was comprised of “heads of eight federal agenciesclaaided by the Secretary
of the Treasury,” Representative Bentley lamented,

There is absolutely no requirement for foreign investors to natifyone

in the Government of their intent to purchase anything . . . . Foreign

investors can purchase U.S. companies and do purchase them atnyill. A

attempt Congress has made, as in the Bryant bill of last tgeget some

kind of registration of foreign ownership, has been knocked down every

time *>*

Representative Bentley identified other signs of weakness 98 legislation,
including: (1) Exon-Florio only offered the option of CFIUS review skmeone
challenges the foreign acquisition; (2) Even though eight agenass represented on
CFIUS, only three needed to agree to a sale; (3) In two ye&i&lS had made only
three recommendations to the president, and of those, only one siap @ sale; (4) In
just three months during 1990, 209 U.S. companies had passed into foreign owhership.
From the context of her testimony, it appeared that Representdintley was more
concerned with the amendment’s ineffectiveness in protecting Es8tsathan protecting
national security interests.

In spite of the conflict in the Gulf area, and congressionalaronabout foreign

direct investment in the U.S., the $0Congress failed to enact the DPA authorization

bill in 1990, and the DPA expired for the first time since it wast enacted.

1 Cong. Re¢.10F! Cong., ¥ sess., May 3, 1990, 136: H2036-04.
452 |bid.

198



Representative Thomas Carper (D-DE) responded in the House byoit@dH.R. 991

to extend the expiration of the DPA until September 30, 1991, and toihrekeactive

to October 20, 199tF* In testifying as the new chairman of the House Economic
Stabilization Subcommittee of the Banking, Finance, and Urban é&ffaommittee,
which had jurisdiction over the DPA, Carper discussed three “rdiative
noncontroversial” amendmerf. The first was to provide antitrust protection to
voluntary agreements as part of petroleum-related internatigreg¢raents. The second
was to clarify defense contract priority and allocation provisiansl the third was to
make permanent the 1988 Exon-Florio provisions which require execeatiwewr of
foreign mergers, acquisitions, and takeovers of domestic firmsntlghit affect U.S.
security interests adverséfyy,

Representative Tom Ridge (R-PA), the ranking member of the subiteem
emphasized the importance of the DPA, and danger of forcing thelgareso operate
without the benefit of the DPA during critical stages of théf @risis. He also stressed
how the 1988 Exon-Florio provisions give the president necessary auttoorgyiew
proposed mergers that might adversely affect U.S. national secuRepresentative

Mary Rose Oakar (D-OH), past chairwoman of the Economic Staftidiz Committee,

453 Representative Carper introduced H.R. 991 on February 20, 198&. Defense
Production Act Extension and Amendments of 2984 first introduced in the House on
February 20, 1991. It was presented to the President on August 7, 1991cangk be
public law on September 11, 1991 (Public Law 102-99).

5% Representative Carper of Delaware speaking for H.R. 991, ochN6ar1991, before
the House, 10%¥ Cong., ' sess.Cong. Rec137: H1428-01.

455 |bid.
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spoke of extensive efforts to “modernize the act,” consultations“attadvisory group
composed of high former military and civilian executives and industsdl and strong
bipartisan support. Representative Chalmers Wylie (R-OH), rankiegpber of the
Committee on Banking, Finance, and Urban Affairs, echoed the ottmrshents and
reiterated the need to make the Exon-Florio provisions permanentmwillinstration of
“a takeover involving the transfer of nuclear technology [that] coulc h@otentially
gone through because DPA had expir&4.”

Representative Cardis Collins (D-IL) noted a diversity of viassto how the
administration had handled implementation of Exon-Florio. While saitieized the
administration for not being aggressive enough and others felt the aptation’s
“reluctance to intervene” was appropriate, the overwhelming osnsewas that Exon-
Florio should be exempt from the sunset terminations of the DPgainAciting the
example of the proposed Japanese takeover of Moore Special Tool Congasygle
U.S.-owned supplier of ultra-high-precision grinding equipment to the huSlear
program, Representative Collins pointed to the significance of provdifiUS with the
statutory authority to act. In this case, she said, it was afigr the Economic
Stabilization Subcommittee announced it would consider the takeoeehedring that

the Japanese firm, Fanuc Machine Tool, withdrew its 6tfer.

456 Representative Wylie of Ohio speaking for H.R. 991, on March 6, 1991 ehifer
House, 10¥ Cong., ¥ sess.Cong. Rec137: H1428-01.

7 Representative Cardis Collins of lllinois, speaking for Erefense Production Act
before Congress, on March 6, 1991, f@@ong., ' sess.Cong. Rec137: H1428-01.
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Aside from the national security issue, Representative Philigp§baiN) noted
two other benefits from making Exon-Florio permanent. First, it wattdngthen
Congress’s institutional leverage over how the administration ingriesmts Section 721
authority. Second, it would create greater confidence on the pane ahternational
business community, rather than the ambiguity of an unpredictallgest® Within this
context, it is not surprising that the House voted 416 in favor of H.R. 991 nw
opposition, and 17 not voting, and the bill was sent to the S&ia@n August 2, 1991,
the Senate agreed to the conference report on H.R. 991 to extenghithicexdate of
the Defense Production Act of 1958.

Representative Sharp emphasized his concern about Congress’s@lrdgitor
and regulate transnational mergers, joint ventures, and takeovergrégucing the
International Mergers and Acquisitions Review Act to the Comme@ensumer
Protection and Competitiveness Subcommittee of the House Energy anthe@mm
Committeeon June 12, 199%" He noted that some transnational mergers may not fall
into the commonly accepted definition of national security, but mag ather concerns,
such as antitrust or competitiveness issues. The bill wakesnpa to provide a linkage

between the regulatory domains of the Hart-Scott-Rodino premergdicatimn

458 Representative Phillip Sharp of Indiana, speaking forBken Florio Amendment,
before Congress, on March 8, 1991, f@ong. ' sess.Cong. Re.137: E856-02.

4% Cong. Rec102' Cong., ' sess., March 6, 1991, 137: H1428-01.
60 cong. Rec102' Cong., 1st sess., August, 21, 2001, 137: E2965-092 and S12140-02.

81 International Mergers and Acquisitions Review ,AdtR. 2631,Cong. Reg.102"
Cong., ' sess., June 19, 1991, 137: 15575.

201



regulation of the Clayton Antitrust Act and the national secueityew under the Exon-
Florio Amendment.

At the House Energy and Commerce Subcommittee hearing, Theldoas,
international business professor at Georgetown University, tdstthat there are
“genuine national security threats associated with foreign ineedtrand these national
security threats arise when foreign companies attempt to adduge companies in
“industries where external suppliers are extremely concedttdte Furthermore, he
noted, global “proliferation of restrictions on flows of technology @agital” also
threatens U.S. national security and welfe.Mr. Moran proposed a “concentration
test” where the largest four firms (or countries) should cbnis more than fifty percent
of the market, so that they would lack the ability to collude to maatpdhe market. He
concluded that this approach, based on “principles that have always thed&cdherican
preference for free markets” would allow the market, rather gfewernment bureaucrats
to pick winners and losef§?

In addition to antitrust protection, Representative Sharp expresseédatme
oversee businesses engaged in commerce related to the Staites! defense industrial
base. Sharp’s bill proposed making the Hart-Scott-Rodino mandatomemer

requirement of the Clayton Antitrust Act the starting point fatiene of foreign direct

462 Testimony of Theodore Moran before the Commerce, Consumer tyntend
Competitiveness Subcommittee of the House Energy and Commerceii@amnon June
12, 1991, 10% Cong., ' sess.Cong. Rec137: 15576.

%3 |bid.

%4 |bid., 15576-77.
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investment. But, in addition to the normal antitrust thresholds skfablyScott-Rodino,
H.R. 2631 would “establish clear and precise national securityetsdd®® While the

bill would give the president additional authority under Exon-Florio t@qrdition a
merger or acquisition so that national security concerns are imalso addressed
Congress’ institutional concern that presidential implementatioxoh-Florio lacked
transparency and accountability. So that Congress and the public cttetdubderstand
how CFIUS operates, the bill required an annual public report on CFIUS
investigationd®® In 1991, after extensive comment, the Treasury Department issued
final regulations implementing the Exon-Florio provisf6h. These regulations created a
voluntary system of notification by the parties to an acquisitionalbmved for notice by
agencies that are members of CF9%.1t was assumed that large firms would have an
incentive towards voluntary notification because the regulations agpuhat when
companies do not notify CFIUS of foreign acquisitions which are gosebogeExon-

Florio, the acquisitions remain subject indefinitely to divestmenttber appropriate

actions by the President.

485 Extension of Remarks by Mr. Sharpe in the House of Representatineerning the
International Mergers and Acquisitions Review Act, on June 19, 1991¢ Cong.,
sess.Cong. Recl37: 15575-77.

“6 |nternational Mergers and Acquisitions Review ,AldtR. 2631,Cong. Rec.102"
Cong., ' sess., June 19, 1991, 137: 15575.

67 Regulations Pertaining to Mergers, Acquisitions, and Takeovers l@jgRdPersons.
Code of Federal Regulationstle 31, p. 800 (1991).

%8 Code of Federal Regulationsitle 31, p. 800.504(b); p. 800.601(d) (1991).
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In 1992, Congress again expressed concern about the review proeesa aft
French state-owned company, Thomson-CSF, Inc., proposed to acquive LT
Corporation’s missile division. Originally, Senator Byrd draféedill that would have
prohibited the sale of LTV Corporation to any non-U.S. comg&hbut this bill stalled
as the president indicated he was inclined to block the transaclioa.results of the
CFIUS investigation, strong congressional scrutiny, and broad puldieaess made the
acquisition much too risky and controversial. Then, towards the end dddiséative
session, Senator Byrd introduced Amendment 3077 to the National Defense
Authorization Act for Fiscal Year 1993. The cosponsors were Senatms, Riegle,
Sarbanes, Bingaman and Dixon.

Although debate was limited, it was passionate due to the fattittiveas
introduced subsequent to an attempt to block the Thomson-CSF trans#&atierof the
main concerns about the Thomson-CSF proposal was the issue of Fosechngent
control over Thomson-CSF’s parent company and sensitive LTV technolddys
concern was consistent with Congress’s long history of disappoeealFrance’s third-
party transactions involving the transfer of military equipmenttimakely, Thomson-
CSF withdrew its proposal in response to the politicization of thesaction and
anticipation of the outcome. After restructuring its proposahc¢tude joint acquisition

with U.S.-based defense contractor, Loral Group, which agreed to partt@ad TV

9 5ee S. 2704, 162Cong., 3% sess., 1992 stating that “no foreign person may purchase
or otherwise acquire the LTV Aerospace and Defense Company.gighoperson is
defined in the bill as “any foreign organization, corporation, or indiVidesident in a
foreign country, or any domestic or foreign organization, corgmrabr individual, that

is owned or controlled by the foreign organization, corporation, or individual.”
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Missile Division and thereby reduce Thomson-CSF’s interestd® tlean ten percent,
Thomson-CSF was able to get the acquisition appréVed.

Regardless of the outcome of the LTV case, Senator Byrd hamssially
introduced Amendment 3077 (“Byrd Amendment”) which inserted a new sidisect
721(a) to the DPA requiring mandatory investigations of foreign mgrgequisitions, or
takeovers when the acquirer is “controlled by or acting on behalf dbreign
government” and the merger, acquisition, or take over “could affect tlmmalasecurity
of the United States.” The amendment provided that such investigahialh commence
not later than 30 days after receipt by the President orrdsgdent’s designee of written
notification,” and the investigation “shall be completed not laten #& days after its
commencement™!

The redesignated subsection 721(f) was amended to add two additatoed far
the president to consider when making a decision to block a foreiggemacquisition,
or takeover:

(1) the potential effects of the transactions on the sales of milita

goods, equipment, or technology to a country that supports terrorism or
proliferates missile technology or chemical and biological weapons; and

470 \W. Robert Shearer, Comment, “The Exon-Florio Amendment: Protedtionis
Legislation Susceptible to Abuseifouston Law Revie®0 (1993) 1729.

"1 National Defense Authorization Act for Fiscal Year 198&ction 837(a), Public Law
102-484,U.S. Statutes at Large06 (1993) 2315, § 837(a), (enacted bill 102 HR 50086),
U.S. Codés0 (1993), app. §2170(b).
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(2) the potential effects of the transaction on U.S. technological
leadership in areas affecting U.S. national secfiffty.

The amendment also added the requirement that the “President rahaddiately
transmit to the secretary of the Senate and the Clerk of dlnseHof Representatives a
written report of the President’s determination of whether or not to take aaiorlude
a “detailed explanation of the findings and factors considered ikingathe

determinatiorf’

% Finally, the amendment added the “sense of the Congress” that the
president should include the director of the Office of Science anthdkgy Policy and
the assistant to the president for National Security in the membership of th8.CFI

The comments of the Byrd Amendment sponsors are particulattydtige for
understanding Congress’s concerns about CNOOC'’s bid for Unocal. &éée the
dilemma of how to prevent foreign companies, particularly those cladroly their
governments, from raiding the U.S. economy and snatching up the prizels jeiv
America’s industrial base without discouraging legitimate foreigvestment in our

economy,” said Senator Byfd Even though global defense spending was dramatically

reduced since the end of the Cold War, there were negative fades efn the industry;

472 National Defense Authorization Act for Fiscal Year 198&ction 837(a), Public Law
102-484, 106 Stat. 2315, (1993) (enacted bill 102 HR 5006), Code 531993), app.
§1270(f).

73 National Defense Authorization Act for Fiscal Year 198&ction 837(a), Public Law
102-484, 106 Stat. 2315, (1993) (enacted bill 102 HR 5006), Code 5§1993). app. §
2170(9).

47 Senator Robert Byrd of Virginia speaking on Mational Defense Authorization Act
for Fiscal Year 1993pn September 18, 1992, 18Zong., 2° sess.Cong. Rec138, no.
128: S14195.
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one of which was the failure of weaker defense firms making tinge for acquisition.
In Senator Byrd’s opinion, although the Exon-Florio Amendment provitegexecutive
branch with “all the tools” it needs “to ensure the stability aafity of our industrial
base,” presidents have not chosen to use these tools. Senator Bgdttied “we have
established a pattern where only the most blatantly riskys caseive scrutiny and even
then they are likely to get the go-ahe&.”

Senator Exon echoed Senator Byrd's concerns, emphasizing thatleRtesi
George H.W. Bush had used his powers under Exon-Florio Amendmeiher‘rat
conservatively.” He did not fault the president, but suggested lbhages in “what can
be expected in the post cold war era” required updating the lawco@se, it is not
surprising that Senator Exon would shy away from criticizimg s$tatute that he had
authored”® By way of contrast, Senator Riegle (D-MI) emphasized tthet
Reagan/Bush Administration was “blinded by its free trade and aperstment
ideology.” Reigle suggested that the presidents’ narrow intatpmetof the authority
Congress gave them kept them from seeing the “cumulative impdctoreign

takeovers’’

47> Senator Byrd of West Virginia speaking on the Senate onN#t®nal Defense
Authorization Act for Fiscal Year 1998n September 18, 1992 18Zong., 2% sess.,
Cong. Recl138, no. 128: S14195.

476 Senator Exon of Nebraska speaking on Nagional Defense Authorization Act for
Fiscal Year1993, September 18, 1992, 1bZong., 2% sess., CongRec.138, no. 128:
S14195.

4"’ Senator Riegle of Michigan speaking rational Defense Authorization Act for
Fiscal Year 19930n September 18, 1992, 8Zong., 3 sess.Cong. Reg.138, no.
128: S14195.
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Senator Sarbanes (D-MA) emphasized that cases involving foreigeeo
companies fall into a different category “by definition ... becahsy are not dictated
strictly by market forces.” He also expressed concern aheugeneric issue of foreign
government ownership of U.S. defense contractSfs.Emphasizing that even the U.S.
government did not own its own defense contractors, he questioned whetbeliditoe a
good idea to let foreign governments own them. Mr. Sarbanes concludethehat
changes proposed by the amendment would allow the president idecoadditional
factors in considering whether to block a transaction. In additionnéke reporting
requirements would increase transparency. In the past, presicenethet required to
provide an explanation as to why they made the decisions they dida rédsult, it has
been *“virtually impossible for Congress and the public to know what pbbcy been
developed by the administration in applying the Exon-Florio provisioto drold the
administration accountablé’

In short, the Byrd Amendment made three significant changes to the biig8&
Exon-Florio Amendment. First, it shifted the focus from the intentedof the acquired
assets to national origin of the entity acquiring the asdeé&view was mandatory if an
acquiring entity was controlled by or acting on behalf of aiforeentity. Second, it

lowered the threshold for determining when review should occur. No |lahdeahe

478 Senator Sarbanes of Maryland speaking\ational Defense Authorization Act for
Fiscal Year on September 18, 1992, I®Zong., 3% sess.Cong. Rec138, no. 128:
S14195.

79 |bid.
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CFIUS need to find that the transactighreatens to impainational security,” instead
the CFIUS only needed to find that the transactiooutd affectnational security°
Finally, it expanded the scope of factors that the president twvasonsider and
emphasized technological leadership in maintaining national security.

Even though the Byrd Amendment improved the statute, it was notatiecea
for handling foreign mergers; rather, it was a compromise. ifsiecbmpromise was
that reporting of a merger was still voluntary. Voluntary filimg foreign entities was
included in the original Exon-Florio Amendment to demonstrate the dd¥&rnment’s
support of open trade. The reporting option was based on the “safe” harhoiple,
that is, if parties to a merger were to notify CFIUS of a pregas completed merger,
and the CFIUS were to determine that a transaction did not ptseat to national
security, then the foreign entity could rest assured that the presidelld not order
divestiture at a later time. But if the parties failed tofméhe CFIUS of the transaction,
it would leave the door open for future investigation and remedies. riSkeof
nondisclosure was heightened by the fact that any remedies mnpgsthe president
were not subject to judicial review, leaving the foreign entith no legal recourse once

the president makes a decision. In spite of the incentiveofantary notification, some

members of Congress continued to believe voluntary notification Was & the statute

80 Byrd Amendment to thélational Defense Authorization Act for Fiscal Year 1993,
Public Law 102-4841).S. Statutes at Largb06 (1993) 2315-16, § 837(&),S. Codés0,
app. 8 2170(a)(b) [emphasis added]. For further discussion of this tlstirsee
Christopher R. Fenton, “U.S. Policy towards Foreign Direct InvestiRest-September
11: Exon-Florio in the Age of Transnational SecurityColumbia Journal of
Transnational Lawt1 (2002-2003): 207-208.
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because sensitive information could exchange hands before any CFVé® rmar
presidential decision.

A second improvement in the statute was to require mandatorstiga#ons in
certain circumstances. The compromise language stipulatds GREJS had
responsibility for making the determination that national sgcticould” be affected by
the transaction, that the subject U.S. company would be under fdemgtrol,” and
possibly, that a foreign company was "acting on behalf ofbraigdn government.
Without clear definitions of terms, the Byrd Amendment still eflot of room for
interpretation and, consequently, a lot of room for disagreement as to that tatempre

Third, even though the Byrd Amendment specified additional factors &
to consider regarding sales of military goods and technology to cesirgupporting
terrorist activities, some analysts have noted that the CRlItady considered these
factors as part of the reviett* But even if the changes were minor, or redundant, by
identifying specific factors in the statute, Congress atésmpting to ensure that those
factors would be given greater political weight during the esviprocesé® This
research into the CNOOC case and other bids proposed by Chinesatimmgaronfirms
that the CFIUS did give these statutorily defined factors marefu consideration in

subsequent reviews.

81 Christopher F. Corr, “A Survey of United States Controls on Foreigestment and
Operations: How Much is EnoughThe American University Journal of International
Law & Policy9 (Winter 1994): 432.

482 |pid., 431.
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Fourth, the Byrd Amendment addressed Congress’s concern about the lack of
transparency in how presidents had been implementing Exon-FloribeinCEIUS
investigative process. The amendment required specific guidétinesitiation of the
process and milestones for each stage of the review, that ieytee must begin within
30 days of written notice, the review must be completed andoanreendation made to
the president within 45 days, and the president must make a decidiam 1&tdays. In
addition, the president was required to report to Congress immediaggyding any
decisions after undertaking an investigation, and a Quadrennial tReg®required to
provide details as to any credible evidence concerning industp@nage or attempted
control over leading technolod§? Even though some have argued that the Byrd
Amendment had little legal consequence, the message that Coragressthe president
and the CFIUS had political consequences. That is, it was ttlaaCongress would
review CFIUS consideration of investments proposed by foreign goeetrmwned
entities more assiduously.

On February 16, 1994, pursuant to amendments to the Defense Production Act,
the Treasury Department issued proposed implementing regulatioessuly defined
"foreign government" broadly to include any government body exegcgovernmental

functions, such as state and local authorfffésThe regulations also specified that a

“83 National Defense Authorization Act for Fiscal Year 199837(a), Public Law 102-
484,U.S. Statutes at Large06 (1993): 2315 (enacted bill 102 HR 5006)5. Codées0,
app. § 2170.

84 Code of Federal Regualatiortitle 31, § 800, 210Federal Registef9, no. 7 (1994):
666.
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mandatory investigation would not be required where the foreign goeatrentity was
merely a "passive participant in an acquisition by a foreigaopef®> The inclusion of
this language demonstrates how administrative agencies are asdsuime control over
how laws and statutes are implemented, especially when Conlgessiot provide clear
definitions or statutory guidance.

In short, the Byrd Amendment to Exon-Florio was “designed to sas/&
surgical instrument to prevent control of critical defense@dlahdustries by hostile
governments or transfer of sensitive technologies to strategic comgidbiydiocusing on
the origin of capital in determining whether a transaction teneal national securify/®
But in 2000, the GAO published its report and concluded that the prfiocedsntifying
foreign acquisitions which affect national security still couldirhproved?®’ Some of
the weaknesses identified by the report are as followsst, Bire reporting process still
did not ensure that all national security-related acquisitions vestiewed. The CFIUS
continued to rely upon voluntary reporting and Congress assumed thatnoesnpauld

report contemplated foreign acquisition to the CFIUS early inptbeess because the

8> SeeCode of Federal Regulationsitle 31, § 800, 21(Federal Registef9, no. 7
(1994): 666.

% Christopher R. Fenton, “U.S. Policy towards Foreign Direct Investni®ost-
September 11: Exon-Florio in the Age of Transnational Secuf@g|limbia Journal of
Transnational Law41 (2002-2003): 198.

87 U.S. Government Accounting Office, “Defense Trade: Identifying ifore
Acquisitions Affection National Security Can Be Improved,” Regorthe Honorable
Chuck Hagel, U.S. Senate, GAO/NSIAD-00-144, Washington, D.C.. Government
Printing Office, June 2000.
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president retained authority to force divestiture for acquisitisaswere not reporteff®
Second, the CFIUS still did not know the extent to which foreign atigas of U.S.
companies might have an effect on national security. Thishe@suse no records were
kept of acquisitions identified by member agencies or contacts midligarties to the
acquisitions to encourage voluntary reportify. Third, even though other laws and
regulations required the reporting of some security-related atgussito individual
agencies, the agencies were not required to report this informatitme tCFIUS'>
Instead, Treasury officials reported that the CFIUS memipema@es continued to obtain
information about acquisitions of potential concern by reviewing bssimaedia
sources™ This resulted in inconsistent reporting from one agency to the fexirth,
since agency referrals to the CFIUS were informal, agerticesiot maintain formal
records of contacts and agency actions pertaining to the contesttéing in little to no
follow-up regarding the referrafg?

Over the years, foreign countries, and their investors, have exgpresseerns
that American presidents would interpret the Exon-Florio provisionsbtoadly and

there would be a trend towards more protectionist policiesachy fresidents have been

reluctant to apply the statute too broadly for fear of interfeviity foreign trade and

%8 |bid., 5.
89 |bid., 7.
9 |bid., 7.
91 |bid., 9.

492 pid., 13.
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investment opportunities. This reluctance is documented in the 2000 F&)0Ort
indicating that only seventeen percent of 7,371 foreign acquisitepsrted to the
Commerce Department Bureau of Economic Analysis from 1988 to 168 neported
to the CFIUS*® [See Table 5] Of those reported, only seventeen were insestig
seven were withdrawn, and only one was blocked by the president.

In spite of these weaknesses, according to McLean, the Exon-Rloeadment
has not failed. “Before the law was enacted, presidents hadexgriools to protect the
national security when a foreign entity took control of an impoiantrity asset of the
United States,” he said. “The test of the law is not how nramgactions that have been
stopped, but that transactions involving foreign purchasers are sadtioiznsure that

the national security is protected"™

493 bid., 8.

494 Christopher A. McLean, “Exon Florio — The Spirit of Late Senabor Hxon Still
Soars,” e-Copernicus, accessed at www.e-copernicus.com/Press2@aseRatxon
Florio.pdf on 6/27/09McLean served as legal counsel to U.S. Senator Jim Exon and was
a staff co-author of the Exon-Florio law.
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TABLE 5: Foreign Acquisitions, Voluntary Reports, and Dispositiond®>

Year Foreign Reports to Reports Offers President | President
Acquisitions CFIUS Investigated | Withdrawn Decision Blocked

1988 869 14 1 0 1 0

1989 837 204 5 2 3 1
1990 839 295 6 2 4 0
1991 561 152 1 0 1 0
1992 463 106 2 1 1 0
1993 554 82 0 0 0 0
1994 605 69 0 0 0 0
1995 644 81 0 0 0 0
1996 686 55 0 0 0 0
1997 640 62 0 0 0 0
1998 673 65 2 2 0 0

1999 c 79 0 0 0 0
2000 c 72 1 0 1 1
2001 c 55 1 1 0 0
2002 o 43 0 0 0 0
2003 o 41 2 1 1 1
2004 o 53 2 2 0 0
2005 o 65 2 2 0 0

& Filings began in September 1988
b Data not complete
¢ Data not available

9% Department of Treasury; Department of Commerce; Bureau of Economicsisnaly
and Institute for International EconomitsS. National Security and Foreign Investment
“Chapter 2: The Exon-Florio Amendment,” 57, available at www.iie.com.
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. POST 9/11 IMPLEMENTATION OF EXON-FLORIO

September 11, 2001 marked a major shift in the international world. order
Previously, national security threats were state-based ardrfdrade policies reflected
that world order. After the terrorist attacks on American 80iR001, the focus of
national security was no longer on nation-states, but on non-sties, agnd their
relationships to different nation-states. Along these linessid&net Bush added the
Department of Homeland Security to the CFIUS which had theteffieshifting the
balance of power on the committee from agencies that focusdtt @atonomic benefits
of foreign direct investment to agencies that focused on thelegities of providing
national security°

Consistent with the heightened concerned about national security and the
authorities provided to the president under the Homeland Secutitynday in Congress
believed that President Bush’s post 9/11 interpretation of the ExwioFAmendment
would changé?” This would have been consistent with the popular belief that a more
expansive view of national security is required when threats bystadb@ actors are
considered. Analysts such as Christopher Fenton suggested that thedckinge

environment required an expansion of new relationships

9 Homeland Security Presidential Directive HSPD-7) (December 17, 2003) sets forth
government policy for protecting critical infrastructure and key regsurdentifies

critical infrastructure sectors, and assigns responsibilities to vagensias for

protecting those sectors. Available at www.whitehouse.gov (accesseuhiszc®

2009).

497 United and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism A@1016(e) codified dt).S. Codet2 (2001), 85195c¢
(e) (commonly known aghe Patriot AcL
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to preclude terrorist access to the international financial system ang/mainl

include: the protection of industries required for the execution of the

global anti-terror campaign, security threats posed by foresgtral of

particular domestic industries, and potential third-party tramsati

between foreign entities that acquire these industtfes.

In spite of past efforts to increase congressional oversight BlUE
investigations, foreign transactions continued to be reviewed in a yhggdretive”
manner’®  Although intended to protect sensitive proprietary information, Senato
Richard Shelby (R-AL) emphasized that this secretive prooesde congressional
oversight difficult. For example, some of te&IUS-reviewed cases that continued to
raise congressional concerns were: (1) the proposed acquisitioiicoh $alley Group,
Inc. (SVG), a manufacturer of computer semiconductor lithographir witlitary
applications, by ASM Lithography (ASML), a Netherlands compaf@y; the 2003
proposed acquisition of a majority stake in the bankrupt Global Crossthgalfiber
optic network provider, by Singapore Technologies Telemedia and Hoickvhampoa

Ltd. of Hong Kong®® and (3) the purchase of Magnequench, Inc., a high-precision

magnet manufacturer by a Chinese consortium.

498 Christopher R. Fenton, “U.S. Policy towards Foreign Direct InvestniRost-
September 11: Exon-Florio in the Age of Transnational Security,” 200.

99 Report by Senator Shelby of Alabama, Foreign Investment arioniSecurity Act
of 2006, on June 21, 2006, to the Committee on Banking, Housing and Urlzars Aff
Calendar No. 474, 189Cong., 2 sess.: 109-264.

%0 Although heightened sensitivity to acts of terrorism, led the GFtd impose

conditions on the Global Crossing acquisition so as to preserve the aid FBI's

ability to conduct surveillance through fiber optic networks, and Hoeg Kong

conglomerate dropped out of the deal, congressional leaders weoerstdérned about

their lack of oversight over foreign acquisitions. See Stephen tor\l6A Bid to ‘Buy
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The proposed acquisition of the SVG had been set for review undeddprtesi
Clinton, but SVG withdrew its proposal after intervention by the Oepant of Defense
and some members of Congress. When ASML reapplied under the Georgesk/
Administration, the CFIUS was deadlocked at the end of the 45-dagwewnid had to
work overtime to reach a consensus. Finally, the CFIUS issued malfor
recommendation in which it conditioned approval on restructuring which included ASML
agreeing to sell SVG’s Tinsley Laboratories, a manufacturepttal components for
spy satellites®*

The Bush Administration was criticized for how it handled the ASBAMIG deal.
Fenton suggests the “most legitimate and relevant” reasonsefarititism were that :
(1) the CFIUS was overstepping its bounds by evaluating both divéahdirect effects
of an acquisition; (2) the Department of Defense was seekingoemexts influence by
insisting upon “performance requirements” rather than agrdeingformal guarantees
which had been acceptable in the past; (3) the Bush Administederred to require
restructuring of foreign acquisitions rather than deny business app@$; and (4) the
committee’s decision making stalemate was caused by irnéaolec ideological

differences®?

American’ Under Security SpotlighCongressional Quarterly Weekhuly 8, 2005,
1953).

01 Jaret Seiberg and Shanon D. Murray, “Antitrust Aléfhe Daily Deal May 1, 2001.
02 Christopher R. Fenton, “U.S. Policy towards Foreign Direct InvestnPost-

September 11: Exon-Florio in the Age of Transnational Security,” 195-249.
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Accordingly, on February 20, 2004, Senator Richard Shelby (R-Alajyrman of
the Committee on Banking, Housing, and Urban Affairs, and Senatoargs (D-MD),
ranking member of the committee, requested another Government AadoditinOffice
(GAO) study of the implementation of Exon-FloPf§. While the GAO was conducting
its study, and prior to the release of its findings, the Chineseetledt CNOOC was
secretly contemplating a proposal to acquire Unocal.

Early in 2005when rumors surfaced that CNOOC was preparing a bid, executive
investigation of a proposed merger still was not mandatory. Sglfi the statute
stated,

The President or the President’'s desigmesy make an investigation to

determine the effects on national security of mergers, acquisitaos

takeovers proposed or pending . . . by or vietleign personsvhich could

result in foreign control of persons engaged in interstate corenetbe

United States™

A few months later, when CNOOC formally announced its intareséinocal,
members of Congress were still awaiting the results of GA® report. General
guestions about administrative review of foreign acquisitions, uncer&tamming from
the secret review process, and heightened concern about nationalystdlowing

September 11 contributed to the elevation of the CNOOC proposal on thessiogal

policy agenda.

533, Rep. 109-264, 189Cong., 2% sess., 2006.

*94U.S. Codé&0, app. § 2170(a) (emphasis added).
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IV: THE UNOCAL ACQUISITION CASE

A. FTC Review of ChevronTexaco’'s Proposed Merger

ChevronTexaco submitted its plan for the proposed merger to thefApril 4,
2005 while the FTC was involved in an administrative hearing with Unasar a
previous charge that Unocal unlawfully monopolized the market fayrmeflated
gasoline meeting the specifications of the California AirdReses Board (CARB)”
According to the FTC, the alleged monopolization resulted from &lrmatcsrepresenting
its research regarding the reformulated gasoline as nonpropnetde also pursuing a
patent on the technolog®

In reviewing the proposed Chevron-Unocal merger, the FTC acknowl¢dged
ChevronTexaco and Unocal both had extensive oil and gas operationsnd@ut/spcal
did not have any refineries or gasoline stations, and few other deamstaperations, the
FTC determined “virtually all of the competitive overlaps betwd#entwo firms are in
unconcentrated upstream markets, and the merger thus creates naitivenmijzt "%’

However, the FTC warned, if ChevronTexaco acquired Unocal, and Unib& Oi

guestionably obtained patents, then ChevronTexaco would be in a position dm “obt

05 The FTC had filed the charge against Unocal with its complainthe Matter of
Union Oil Company of CaliforniaFile No. 011-0214, Docket No. 9305 (March 4, 2003);
available at www.ftc.gov/os/2003/03unocalcmp.htm (accessed 3/18/2007).

% In re: Union Oil Co. Calif. File No. 011-0214, Docket No. 9305 (April 4, 2003)
available at www.ftc.gov/os/2003/03/unocalcmp.htm, accessed 3/18/2007.

*Y7 Statement of Federal Trade Commissiarthe Matter of Union Oil Co. of Californja
Docket No. 9305 anth the Matter of Chevron Corporation and Unocal Corporation
File No. 51-0125, Docket No. C-4144 (August 2, 2005); available at http://wevw.ft
gov/os/caselist/0510125/050802statement0510125.pdf (accessed March 18, 2007).
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sensitive information and to claim royalties from its own horiabrdownstream
competitors.” This, the FTC believed, would “have an adverse effectompetition”
and “would inevitably have required an extensive inquiry and possible litigaffon.”

This concern was resolved by executing an Agreement Containingi@ddsder
(Consent Agreement) which became final after a 30-day publicneminperiod® The
Consent Agreement mandated that upon merging, neither ChevronTexaco nat Unoc
take any action to enforce the patents or collect royaltiesidimg pending litigation; the
order also required that Unocal would disclaim its reformulatsdigee patents and
release the patent information to the pubifc. Because resolution of the
patent/monopolization matter was predicated upon the ChevronTexaco-Urergalr, a
successful bid from another entity would require FTC to reopen thenigthative
hearing on the issue. Since reopening the hearing would involvecaddliegal costs,
many assumed it was in Unocal's best interest to complete nteger with
ChevronTexaco.

The next section turns to discussion of the legal obligations Chewaod éad
as a corporate entity to its shareholders, and how these obligatippsed another

formal constraint upon the congressional reaction to the CNOOC proposed takeover.

%08 |pid., 2.

*% Decision and Ordein the Matter of Chevron Corporation and Unocal Cofpocket
No. C-4144, http://www.ftc.gov/os/caselist/0510125/050802do0510125.pdf, (accessed
March 18, 2007).

510 pid.
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B. ChevronTexaco Corporate Obligations to Shareholders

The operations of business associations and corporations are largetyey by

' The Uniform Partnership Act of 1914 received almost unanimous

statutory law’
acceptance and has been adopted in forty-nine states, with theti@xad Louisiana.
Since then, very few amendments have been made. This consistiengywith decades
of litigation, has given corporations a good sense of the kinds of ieqgasds that may
arise and how the courts may interpret those issues. A secduote,stae Model
Business Corporation Act, was very influential in the developmentaté sorporation
statutes. The difference between “uniform” statutes and “nstdaltes is that uniform
statutes are designed to create nationwide uniformity of provisippscable to the
corporations, whereas model statutes suggest that jurisdictionsickaand choose from
a template and make amendments or changes as desired. Aslta these is
considerable variation in the state corporation statutes.

Unocal’s board of directors was obligated to comply with the coriporéw of
Delaware where Unocal was legally incorporatéd.Unocal was also subject to the
Federal laws, such as the Securities Act of 198%. Codel5, § 77aet seq.which
imposes specific requirements on corporations engaged in the publiof saeurities.
While discussion of the specific details of these statutes lgeysnd the scope of this

dissertation, it is important to understand that Unocal’s direeters bound by the duty

of care and the business judgment rule adopted in Delaware.

1 This study refers to both corporations and business associatiomgneral, as
corporations throughout the remainder of this dissertation.

*12 seeDelaware Code Annotatetitle 8 (1974 and supp. 2000).
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In general, the standard of due care is met under corporate taw iests are
met: (1) due care must be used in “ascertaining relevast dackt law before making the
decision,” and (2) the decision must be made after reasonable agtibeY’ The
American Law Institute has defined the duty of care and busineggngnt rule as
follows:

A director or officer has a duty to the corporation to perform trecttir's

or officer’s functions in good faith, in a manner that he or sheonedxy

believes to be in the best interests of the corporation, and with the care that

an ordinarily prudent person would reasonably be expected to exercise in a

like position and under similar circumstances.”* .

A director fulfills the duty of making a business judgment in godt fhe is “informed
with respect to the subject of the business judgment to the ¢léedirector reasonably
believes to be appropriate under the circumstances” and the dirattonally believes
that the business judgment is in the best interests of the corporation.”

Under Delaware law, directors are charged with an “unyieldohgciary duty to
the corporation and its shareholdet¥ " The rule itself is “a presumption that in making

a business decision, the directors of a corporation acted onamead basis, in good

>13 Robert W. HamiltonCorporations Including Partnerships and Limited Partnerships:
Cases and MateriaJgSt. Paul, MN: West Publishing Co., 1990), 752.

4 The American Law Institute, Principles of Corporate GovernaAcglysis and
Recommendations, § 4.01 (1994) cited in Robert W. Hami@amporations Including
Partnerships and Limited Partnerships: Cases and Materig® Paul, MN: West
Publishing Co., 1990), 754.

515 |pid.

>1® Robert W. HamiltonCorporations Including Partnerships and Limited Partnerships:
Cases and MateriaJgSt Paul, MN: West Publishing Co., 1990), 766.
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faith and in the honest belief that the action taken was in theirtesésts of the
company.®’ In regards to acquisitions, whether directors make an informesiatedn
good faith, includes how they timed the acquisition, how it was irdtisg&uctured,
negotiated, disclosed to directors, and how approvals were obtainedlifiextors and
shareholders. An informed decision also includes financial consaesadf the
proposed acquisition, including assets, market value, earnings, futuregsosioel any
other factors that affect the intrinsic or inherent value of the companyts>foc

Directors may be held liable for taking actions that are so improvident, oy aisky
to be contrary to fundamental conceptions of prudent business practicasevet,
courts are reluctant to interfere with corporate affairgcéet in the egregious case of
bad judgment or when there is evidence of bad faith.”

Although deliberations concerning the CNOOC proposed acquisition were not
made public, the directors had a duty to give the CNOOC offerletktand judicious
consideration before bringing the ChevronTexaco proposal to the stoadishimida vote.
Because the directors were obligated to bargain for a fae,nd to make an informed
decision based upon the information that was available to them, they Wwaué to

weigh the pros and cons, the costs and benefits, of both the Chewvaoo®ad CNOOC

>17 Aronson v. LewisDel. Supr., 473 A.2d 805, 812 (1984).

>18 Robert W. HamiltonCorporations Including Partnerships and Limited Partnerships:
Cases and MateriaJsSt Paul, MN: West Publishing Co., 1990), 858-59. See 8 Del.C §
262(h).

*®Hansen, “The ALI Corporate Governance Project: Of the Dutiue Care and the
Business Judgment RuléBusiness Lawi1(1986); 1237, 1238-42, 1247.
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proposals. This duty of care played into the unfolding of events surrouthdingnocal
case.

C. CNOOC's Proposed Acquisition of Unocal

There has been a great deal of speculation as to why CN@D{@ choose to
enter the U.S. market through a takeover rather than by buildingwasaobsidiary.
Assuming that CNOOC was interested in profits, like most iovestit would be
attracted to the most profitable option. The advantage of an acquisitioat it would
allow “relatively quick entry into a foreign marke?® By being the first to enter a
foreign market, investors may avoid barriers that are crdayedrior entry of other
investors. In addition, when markets are growing slowly, there é&laantage to being
able to enter a market rapidly through an acquisition instead of forming a anp¥itli

Globerman and Shapiro note that corporations are motivated to iavesd
because of the opportunity for “enhance[ing] the efficiency and cotiwpegss of the

investor.®??

Foreign investment provides “complementary assets” which “include
marketing and distribution networks in the host country and technological and malnager
knowledge resident in the host countr§® Another motive is “to exploit the investing

firm’s competitive advantages in the host market. Where thohsmtages are rooted in

20 Steven Globerman and Daniel Shapiro, “Economic and Strategicid8mtns
Surrounding Chinese FDI in the United Stateéssia Pacific Journal of ManagemeR6
(2009): 166.

> bid.

>22 |pid.
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firm-specific knowledge or other intangible assets, they yprdlly best exploited by
internalizing their utilization within a wholly owned affiliate>®* But this usually
requires knowledge of the host market conditions and the host country environment.

Considering the net advantages of acquisitions, Globerman and Shapiredeoncl
that the Chinese companies are more likely to find acquisitionbetadhe most
advantageous way to enter the U.S. matKetEarly in 2005, prior to the FTC hearing
discussed above, CNOOC had commissioned a review of Unocal’s, assgtsimors
had begun to surface that CNOOC was interested in purchasinglB3focAlthough
neither CNOOC nor Unocal would comment on the reports, Unocal’k gtogped and
analysts began to speculate as to whether CNOOC had thediranbity or managerial
expertise to pull off such an ambitious d&al.The possibility of a petroleum company in
a developing country purchasing a western petroleum company witmdred year
history was “hot news” in the energy industf).

In the meantime, a number of bills which were working their wapugh

Congress helped set the stage for politicizing any offerenigdCNOOC. For example,

eleven bills had been introduced in the l@ngress to address China’s currency peg,

>4 bid.
>2 pid.
26 New York TimesJanuary 7, 2005.

>27 Christopher Palmeri, “On a Fast Boat to ChinBBsiness Week3917) (January 24,
2005): 62-63.

28 China Chemical ReporteMarch 6, 2005, 7.
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and these bills reappeared in the l@ongress: S. 14 (Stabenow, D-MI), S. 295
(Schumer, D-NY), and H.R. 1575 proposed to raise U.S. tariffs on @hguexls by an
additional 27.5% unless China appreciated its currency; S. 277 (Li@bedCT)
directed the president to negotiate with countries that maniptktecurrency; and HR
1216 (English, R-PN) and S. 593 (Collins, R-ME) would apply U.S. counliagyéaws
dealing with government subsidies to nonmarket economies such as Canly. in
April, the Senate approved Amendment 309 to S. 600, the Foreign Adiatinerization
Act, which would impose an additional 27.5 percent tariff on Chinese gbGtséna did
not appreciate its currency to market levels. In respondas@mendment, the Senate
leadership moved to allow a vote on S. 295, with the same languageemtinden July
27, 2005 on the condition that the sponsors of the amendment would not sponsor simi
amendments for the rest of the fa®ngressional sessioft.

Later in the month, the U.S. Trade Representative announced that heted pl
China on the Special 301 Priority Watch List due to failure to asererotection of U.S.
intellectual property rights. The Trade Representative urgpaaGo prosecute criminal
piracy cases and to improve market access to products with ehuellgroperty rights
protection; and it warned China that it may bring a case dgaites the World Trade

Organization for failure to enforce the intellectual property right laws.

>2%| ater on June 30, 2005 Senator Schumer and other sponsors of S. 295 agreed to delay
consideration of the bill until they received a briefing from the Bush admitistra

which would provide assurances that China would make progress on currenayinefor

the next few months.
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The political environment surrounding U.S.-China trade issues vaag nvorse
for the CNOOC bid when the Treasury Department releasedtémational Economic
and Exchange Rate Report on May 17, 2005. The report reinforcethtlagisfears
regarding China’s currency by concluding that China was subatgrdistorting world
markets by pegging its currency to the U.S. dollar. The repeds&td that China should
move towards a more flexible exchange rate and that Treaswulg wlosely monitor
progress in this area over the next six months.

While Congress was debating China’s trade policies, CNOOC Executi
Chairman Fu Chengyu’s plans to submit a bid were delayed when CNQO®G-
executive directors decided to hire independent advisors to revigwopissaf>® Then,
while the review was taking place, ChevronTexaco finally announseaiih offer for
Unocal on May 27, 2005" At that time, the possibility of a CNOOC bid was still not
off the table. Congressional reaction to this possibility seemedcesgary to many
observers given that the offer had not yet been made and CFIU% readenot yet been
triggered under the Exon-Florio Amendment. But by the time He®CINOOC board

voted on June 22, 2005 to counter-offer an $18.5 billion cash offer for Utibcal,

3% Financial TimesMay 9, 2005.
31 Financial TimesMay 27, 2005.
32 The TimegLondon Edition), June 23, 2005.
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lawmakers in Washington had already begun questioning whether thla Bus
Administration should intervene and the issue was heating’ up.

On the day following the announced bid, the Bush Administration helteto t
position that the question of a national security review was “hypo#iiebecause the
transaction had not yet occurr®d. While the administration did not appear unduly
concerned, the question permeated the media which certainly @apel in stirring up
the controversy. Perceiving the upcoming rivalry with CNOOC, Chewxado may
have added fuel to the debate by focusing on the fact that CNO®©@htilled and
financed by the Chinese government and playing on fears that @bind divert oil to
China on a non-commercial basis.

Meanwhile, the idea that CNOOC's bid was politically motivatedyould have
an effect on U.S. security, was immediately rejected bgtrmembers of the financial
community and China specialist§. There are benefits to the domestic owners of assets
acquired by foreign investors, as well as by the host country cemsumif foreign

owners can operate acquired assets more efficiently thalothestic owners, they can

533 David Barboza and Andrew Ross Sorkin, “Chinese Oil Giant in Take&idgor U.S.
CompanyNew York Timeslune, 23 2005.

3% See Treasury Secretary John Snow’s statement to the Senate Finandé&@omited
in Edmund L. Andrews, “Capital Nearly Speechless on Big Chind Blidw York Times,
June 24, 2005.

%33 peter Robinson, vice chairman, quote@@onomist376, no. 8433 (July 2, 2005): 54-
56.

°3¢ gee for example, Lee Raymond, Exxon Mobile, cite@Edonomist,376, no. 8433
(July 2, 2005): 54-56; James Dorn, Cato Institute, cite@aanomist376, no. 8442,
(September 3, 2005): 24-26.
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afford to bid higher prices for the assets. It is also assuhedproductivity gains
associated with the acquisition will be passed on to the domesistimers in the form
of lower prices. The stronger the domestic competition, the nialy khat consumers
will benefit>*" In spite of these advantages, the issues of political motigetheeats to
national security continued to heat up as members scrambled titedrsifation to block
the Chinese proposal.

D. Bills Introduced and Debated in Congress

The socio-historical approach of institutional theory requires exag the
relationships of individuals and institutions. This considers the bilschwwere
introduced in Congress after it was rumored that CNOOC was rprgpa bid to
purchase Unocal. Examination of the legislative history giveghhsito why members
of Congress politicized this particular business transaction.

At the end of 2004, the U.S. Trade Representative had issued itsaninivchl
China WTO compliance report. Although the report stated that Gh@firts had been
“impressive” it reiterated that China’s performance in certareas was less than
satisfactory and the country had a long way to go to reach cowel@ The main areas
of concern included failure to protect U.S. intellectual property sigimdervaluing of
the Chinese currency by pegging it to the U.S. dollar, and latlamdéparency of trade

laws. These deficiencies continued to persist while the trao@amce between the U.S.

%7 Steven Globerman and Daniel Shapiro, “Economic and Strategic Catiider
Surrounding Chinese FDI in the United Stateéssia Pacific Journal of ManagemeR6
(2009): 168.

%38 Congressional Research Service Rept@hina-U.S. Trade Issues,” by Wayne M.
Morrison, (Washington, D.C.: Library of Congress, July 1, 2005).
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and China continued to grow. This caused several members of Comgcaisupon the
Bush Administration to take a more aggressive stance against’<himdair” trade
policies. At the same time, fearing a lack of executiveoaca number of bills were
introduced to mandate changes in U.S.-China trade policy. A few of biéseare
relevant to the mood of Congress towards both the administration and China in 2005.

Representative Kirkpatrick (D-AZ) staged a direct attagairesst the Bush
Administration by introducing an amendment to H.R. 3055 (the FY2006 Appropsati
Act for various agencies) which prohibited the Department of Tredsuryusing funds
to recommend approval of the sale of Unocal to CNOB@But the language was rather
extreme and was deleted by the Senate. It was not includee @anference Report
which passed the House and Senate and was eventually signedavinbaiidirkpatrick
did make her poirt?°

Several other bills addressing the currency issue weredinted in the 109
Congress. For example, S. 14 (Stabenow, D-MI), S. 295 (Schumer ,)DaNd H.R.
1575 (Myrick, R-NC) directed the Treasury secretary to negotikeChina to accept a
market-based system of currency valuation. These bills wemtr & fto impose a duty
on Chinese goods if the president were unable to certify to Cengras China had
stopped manipulating the exchange rate and was complying with atceptket-based

trade policies. Although President Bush had been known to criticize €lana’ency

>3% Amendment taransportation, Treasury, Housing and Urban Development, the
Judiciary, the District of Columbia and Independent Agencies AppropriatiorferAeY
2006 HR 3055, Section 951.

0. Rept. 109-307.
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peg, he had not made any progress with the issue. On April 6, 2% enate
leadership moved to allow a vote on S. 295 later in the session, raag have passed,

but on June 30Senator Schumer and the other sponsors agreed to delay consideration of
the bill after the Bush Administration informed them that China &qeected to make
progress on the reforming its currency. These promises, howevetdidsuage all the
members of Congress from wanting to send a strong message thitieseC(and the

Bush Administration) about China’s trade policies, especially atevs of the CNOOC

bid hit the press.

On June 17, 2005, two Republican members of Congress from California,
Representatives Richard W. Pombo and Duncan Hunter, wrote adeersident Bush
stating that American companies would continue to have difficultypetimy against the
Chinese and urged the president to initiate a review based on #resBé&froduction Act.
Then, on July 24, 2005, another group from the House of Representatives diretted
to the administration’s Secretary of Treasury Snow expressingern about China’s
“ongoing and proposed acquisition of energy assets around the world, inchsdetg of
U.S.-based energy and oil companies.” The letter stated spmsifies for CFIUS to
review in order to protect U.S. energy security.

While ChevronTexaco may have been lobbying the California cosigres
delegation to intervene in the hostile bid, Exxon Mobil Chief Exeeutiee Raymond
warned against legislative interference. “To the extent tiet preclude the Chinese

from buying assets here, it could easily come back and tréflacwe won't be able to
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buy assets in a foreign countif® According to Vice President for International
Economic Affairs for the National Association of Manufactuferank Vargo, American
businesses “have our issues with China, but investing in the U.S. én@atf them.>*
Similarly, Liu Jianchao, spokesman for the Chinese Foreign Mindiymed that it was
a “corporate issue” and that he could not comment on the case, however
“encourage[d] the U.S. to allow normal trade relations to take plagteut political
interference.®? In fact, Beijing energy consultant, He Jun, warned that ifzhized
States “treats China as a threat, it will inevitably havéirtd its own path to meet its
energy needs’*® This, of course, would be contrary to the Bush Administration’s
interest in discouraging China from cultivating energy deals with “rogaéds

On the other hand, Peter Robertson, Chevron-Texaco’s vice-chaiaoeused
the Chinese of not competing fairly. “Clearly, this is nobmmercial competition,” he
stated. “We are competing with the Chinese government, and | trankstwrong.**

Robertson also contended that Chevron was in a better position to develog’'dUnoca

>4 Quoted in Heather Timmons, “China Oil Chang Expected to Vote Todaynonal

Bid,” The New York Timedune 22, 2005.
42 Quoted in Dan Roberts, Richard McGregor and Stephanie Kirchgae&anNew
Asian Invasion: China’'s Champions Bid High for American Brands aesb&ces.”
Financial TimeqLondon Edition), June 24, 2005.

543 David Barboza and Andrew Ross Sorkin, “Chinese Oil Giant in Tak&isdor U.S.
Company,’New York Timeslune 23, 2005.

>4 Quoted in Joseph Kahn, “Behind China’s Bid for Unocal: A Costly QloesEnergy
Control,” New York TimesJune 27, 2005.
%> Quoted by Alexei Barrioneuvo and Andrew Ross Sorkin, “Chevron @etcRival
Suitor,” New York TimesJune 25, 2005.
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assets than CNOOC. He also hinted that CNOOC had less than henotaiiions and
might “steer natural gas produced in Indonesia to the Chinese meattedr than the
broader Asian markéf® Of course, this kind of comment from a rival company in a
merger and acquisition is not surprising. Todd M. Malan, executivetaliret the
Organization for International Investment, a Washington associationefir@sents U.S.
subsidiaries of foreign companies, warned

If our process is viewed as merely a proxy for Chevron’s vievgsibject

to political intervention, and not a true national security reviewn the

ought to be prepared for that to happen when a U.S. company wants to

make an investment in Chif4.

Meanwhile, the Bush Administration continued to avoid taking a positiomen t
issue. Secretary John W. Snow told the Senate Finance Contimgitélee question of a
national security review was “hypothetical” because the trénsacad not yet occurred,
and Chairman of the Federal Reserve, Alan Greenspan, made no coffimatis
perceived lack of interest, or support, from the administrationnetisvell received by

Finance Committee members from both political parties. Famele, Senator Ron

Weyden (D-OR) was put off by the administration’s diffidence, eviflenator Jim

4% Quoted by Alexei Barrioneuvo and Andrew Ross Sorkin, “Chevron @etcRival

Suitor,” New York Timeslune 25, 2005.

>47 Justin Blum, “CNOOC Requests U.S. Security Scrutiygshington Postlune 28,
2005.

8 Edmund L. Andrews, “Capital Nearly Speechless on Big China Réy York Times
June 24, 2005.
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Bunning (R-KY) said that the administration had made little pregresegotiations over
China trade policy, complaining that the CFIUS told them “to take a hfRe.”

In spite of the sentiments of those on the Senate Finance Comimigaalikely
that the president was just brushing the issue aside. In fagapesed acquisition put
the Bush Administration in a difficult position. Responding to a pusbobgervatives,
President Bush had been taking a harder line toward China thaoysrgvesidents. At
the same time that the CNOOC bid had became a hot issuegrteg®h and Defense
Department had been criticizing China for increasing itgtamyl spending while failing
to use economic pressure to convince North Korea to end its npctgaam. On the
economic front, Secretary Snow had already informed Congress abouategstto
convince the Chinese to change their currency policy. In theng&tration’s view, it
would be counterproductive to take punitive action against China.

Congress was not convinced and on June 30, 2005 the House passed H.Res.
344> The resolution expressed the sense of the House of Representthtatea
Chinese state-owned energy company exercising control afatridnited States energy

infrastructure and energy production capacity could take action thdd wlreaten to

>4 Edmund L. Andrews, “Capital Nearly Speechless on Big China Réy York Times
June 24, 2005.

50 Richard W. Stevenson with David E. Sanger and Jeff Gerth contribtitingnocal
Bid, U.S. Struggles with China Policiedyew York Timeslune 26, 2005.

51 H.Res. 344 was introduced on Wednesday, June 29, 200§, Rec109" Cong.,
sess., 151 (2005): H5434. It was referred to the Committee on Findeciates, and the
Committee on International Relations.
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impair the national security of the United Stat®4.”Pursuant to the House rules, Mr.
Ney (R-OH) and Ms. Kilpatrick (D-AZ) each controlled 20 minutesthe floor. Mr.
Ney supported the immediate adoption of the resolution which askedéhptesident
initiate a thorough review of any potential takeover of UnocaChyOOC “as soon as
any agreement of such a takeover is annountéd.He justified the action on the
grounds that in times of rising energy prices “ready accessdrgy resources is a vital
element” to economic and national security. Furthermore, he diffedences in how a
“Communist government” and the U.S. government interpret tradecragrés. He
suggested that the Chinese government sees treaties astting point for negotiation”
whereas the U.S. government views treaties as “documents thabenadhered to>>*
As a consequence, Mr. Ney was “skeptical” that CNOOC would honoraases to
dedicate regional oil production to American consumption. In his viewQ@®GIs
proposal was a means of perpetuating China’s unfair trade psaaticeh would
threaten security “by holding out the prospect that every drop,cé\aty unit of natural
gas produced by that company could end up being shipped to €Hina.”

Ms. Kilpatrick testified to her bipartisan support for not spendingraogey for a

“Communist-owned” company and not supporting further loss of techndlmghe

52 The bill was sponsored by Rep. Richard W. Pombo (CA). Co-sponsouslercl
Representatives Joe Barton (TX), Henry J. Hyde (IL), MichagDgey (OH), Duncan
Hunter (CA), and Robert W. Ney (OH).

%53 Statements by Representative Ney on June 30, 2008, Cd9y., ' sess.Cong. Rec.
151, no. 90: H5571.

5% pid.
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Chinese when they do not protect intellectual property rights:. pdmary concern was
protecting American busine3¥. Similarly, the chairman of the Committee on Energy
and Commerce, Mr. Barton (R-TX), supported the resolution because tdcthef
reciprocity in Chinese law which “does not allow a foreign company to have raltiagt
interest in a company in China.” He was also concerned thatdahey for the purchase
was coming from a government loan which would more than double thé&*8ebt.

On the other hand, Mr. Moran (D-VA) stated he did not oppose CFIU8wefi
the contract. Although he said he “[could] not stand State-controliedlortes,” he
opposed Congress taking actions that would encourage the Chinese to mvest i
governments that are a threat to the U.S. He also expressegitien that Chinese
acquisition of Unocal, which produced only one percent of U.S. oil and gas, nould
constitute a threat to national security. Furthermore, he remdegress that the U.S.
oil companies have drilling rights in China, off the coast, and “alt tve world.” If
Congress were to pass this resolution and others like it, it wotddere with free
enterprise and the free global economy. He suggested that Cd@@terican educated
CEO understood the market system, CNOOC had a good track recordnléedits

competitor, ChevronTexaco, would preserve American jobs.

%56 Statements by Representative Kilpatrick on June 30, 200%! @©08g., f' sess.,
Cong. Recl151, no. 90: H5571.

557 Statements by Representative Barton on June 30, 2008,®9y., ' sess.Cong.
Rec.151, no. 90: H5571.

%58 Statements by Representative Moran on June 30, 2008 Cii9y., ' sess.Cong.
Rec.151, no. 90: H5570.
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Mr. Paul (R-TX) indicated reservations over legislation in whikkh federal
government was “involving itself in the sale of a private Americempany” with
shareholders and a board of directors. Rather than creatings@cabtems, he argued
that “international trade and economic activity tends to diminissides.®*® Similarly,
Mr. Pete Stark (D-CA)ppposed the resolution, claiming that the Republican Majority
which “has already sold the entire farm to foreign cenbia@hks and multinational
corporations” was now trying to blame the Chinese for our dependendareign oil.
He used his time to boast that he had “proudly voted for renevwaidegy” and
legislation that supported American work&ts. This was an important statement to
interject since California voters were heavily dependent upon yosiide relationship
with China, but were also suffering from increasing gasoline prices.

The Chairman of the Committee on Armed Services, Mr. Duncan H{IRHEA),
supported the attempt to block the sale because it involved “agstrasset and a
strategic lever for Communist Chin€* Mr. Michael Capuano (D-MA) stated that it
was a good resolution, but pointed out that CNOOC’s bid for Unocal washaot
“elephant in the room.” The real issue, he felt, was the exponentrehse in the debt
owed to China, and the jobs, money and economic power we were sendingovbitsea

Robin Hayes (R-NC) emphasized the “strong signal” the kgsl would send to China

%% Statements by Representative Paul on June 30, 2005CH0®y., £ sess.Cong. Rec.
151, no. 90: H5576.

550 Statements by Representative Stark on June 30, 2005CH0®y., £ sess.Cong.
Rec.151, no. 90: H5576.

°! Statements by Representative Hunter on June 30, 2005CH0®y., ¥ sess.Cong.
Rec.151, no. 90: H5572.
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— that the U.S. would no longer stand for the loss of jobs, currencyputation, and
violation of intellectual property rights that were harming American busiigdvir. Earl
Blumenauer (D-OR) also stressed the need to get our “fiscal houwsder” and stop
making loans to the Chinese. He voiced the fear held by otherthé¢h&hinese might
start dumping our bonds and cause havoc with fiscal ptiicy.

Mr. J.D. Hayworth (R-AZ) called on his peers to put aside “canmpsegeed that
would criticize the opposing party” and “find some common agreempatt fom the
grandstanding and campaigning that is so easily enjofiédYet, Ms. Marcy Kaptur
(D-OH) could not resist the temptation to state that “Amdnes lost her independence”
and the economy is worse under the current presidemr. Bill Jefferson (D-LA) took
this opportunity to praise the fact that he had “supported fre€’ tsat® he had been in
Congress and was continuing to do so with this resolution. He statatléhmabre China
seeks control over assets for themselves, the more diffiauill ivecome for the U.S. to

claim it is a free, market-based econoiffy.

%62 statements by Representative Capuano on June 30, 20852409., 1 sess.Cong.
Rec.151, no. 90: H5572.

563 Statements by Mr. Blumenauer on June 30, 2005" Qafg., ' sess.Cong. Rec.
151, no. 90: H5572.

%64 Statements by Mr. Hayworth on June 30, 2005"106ng., ' sess.Cong. Rec151,
no. 90: H5573.

55 Statements by Mr. Kaptur on June 30, 2005M106ng., ' sess.Cong. Rec151, no.
90: H5573.

%66 Statements by Mr. Jefferson on June 30, 2005" Tathg., ' sess.Cong. Rec151,
no. 90: H5574.
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Mr. Michael Oxley (R-OH) refocused the debate on the fadt@dUS review
was a slow process and that as chairman of the committeejusigdiction over the
Defense Production AcE he felt it was critical that the administration act quickHe
then recited a number of statistics relating to China’s inece@sl consumption and
emphasis on “owning the import oil at the production point” which threatengree
market>®® This concluded the debate and the vote was taken. The measutklpaase
vote of 398 to 15. The speed with which the resolution moved through the Hoube and
strong majority vote was testimony to the skill of the sponsovgetisas to the timeliness
of the issue.

Less than two weeks later, the House Armed Services Cominéléea hearing
on the proposed CNOOC-Unocal merger. In his opening remarks on Jul\D1@itan
Hunter (R-CA) addressed the issue of whether review of the CNO@Cal merger was
outside the scope of national security reviews normally condugt€&bbgress. He said
it was within their jurisdiction because “energy is a strategpmmodity” and the
infrastructure, drilling rights, and exploration capabilities thatocal uses to bring
energy to the open market represent strategic assets. Eveh tboagal was a small

producer in the U.S., Hunter said that the fact that the compasya weajor provider of

%" The Committee on Financial Services has jurisdiction over the DPA.

%8 Statements by Mr. Oxley on June 30, 2005"108ng., ' sess.Cong. Rec151, no.
90: H5576 (emphasis added).
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natural gas in South East Asia and a primary investor in Cehsiah oil pipelines
contributed to its strategic importanté.

In addition, Hunter seemed offended by the Chinese Foreign Misisttgmand
that the U.S. Congress correct its mistaken ways of politicizing ecoranditrade issues
and stop interfering in the normal commercial exchanges betargerprises of the two
countries.®’”® On the other hand, ranking minority member lke Skelton (D-MO)dnote
that the hearing was taking the committee into unchartedotgrigind even though he
was sure no one wanted to impair the nation’s security, he cautionasitteenmembers
that the CNOOC acquisition was just a “theoretical possibititgt’ an inevitability since
Unocal could accept ChevronTexaco’s offér.

Emphasizing that Congress is accountable to the American peoplehenot t
Chinese government, Hunter called upon the first witness, R. Jaroeksad), former

director of Central Intelligence, for his testimony. Woolstted that China is the most

dominant dictatorship in the world and the strategic task of the @omstParty is “to

%9 Representative Duncan Hunter speaking at the hearing befor€othenittee on
Armed Services of the House of Representatives” 108ng., I sess., in “ National
Implications of the Possible Merger of the Chinese NationasHofe Oil Corporation
with Unocal Corporation,” (Washington D.C., U.S. Government Printing Office, 2007), 1

>’0 Representative Duncan Hunter quoting statement issued by ChoresgnFMinistry

in hearing before the Committee on Armed Services of the HouRemfesentatives,
109" Cong., f' sess., in “ National Implications of the Possible Mergethef@hinese
National Offshore Oil Corporation with Unocal Corporation,” (Washingb.C., U.S.

Government Printing Office, 2007), 2.

"1 Representative lke Skelton speaking at the hearing before the Geenmnit Armed
Services of the House of Representatives, "1@bng., ' sess., in “ National
Implications of the Possible Merger of the Chinese NationasHofe Oil Corporation
with Unocal Corporation,” (Washington D.C., U.S. Government Printing f2007),
3.

241



secure a coordinated development of national defense and the ecaooobwyld
modernized, regularized, revolutionary armed forcés.”

Mr. Frank Gaffney, Jr., President and CEO of the neoconservativerGente
Security Policy, followed by stating that it would be “folly tbed” Communist China’s
efforts to acquire more of the world’s finite resourcesdelinand for oil were to grow at
the projected rate of 60 percent, then the U.S. and China are on isidnotlourse.”
Although the Chinese said the proposal was a “purely commenaieaiction,” Gaffney
saw it as an “ominous” long-term, global strategy to dominatategic energy
resources’® To support his case, Gaffney suggested that CNOOC's wiisgyto pay
above market prices only makes sense from a strategic p&rspecin advising
Congress, Gaffney indicated that the strategic nature of Usdgasiness and the
legislative intent of Exon-Florio to interpret the statute brpadhde CFIUS review
mandatory. However, Gaffney reiterated that review should not take phtil the issue
is ripe, which in this case would be after the August 10, 2005 shareholder decision.

Gaffney also reiterated the flaws in Exon-Florio, includiacklof transparency in
the process and Congress’s failure to give itself oversight po®erce Congress has

exclusive power over commerce with foreign states under the iCdiost, Gaffney

>’2 Testimony of R. James Woolsey paraphrasing the White Papdorth by China’s
Ministry of National Defense, in the House Armed Services CdteenHearing, on July
13, 2005, China Quarterly Transcripts.

°"3 Testimony of Frank J. Gaffney, Jr. at the hearing before tmanGttee on Armed
Services of the House of Representatives, "1@bng., i sess., in “ National
Implications of the Possible Merger of the Chinese NationasHofe Oil Corporation
with Unocal Corporation,” (Washington D.C., U.S. Government Printing f2007),
6.
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recommended that Congress proceed to change the statute. Cmetheaod, Mr. Jerry
Taylor, Director of Natural Resources Studies at the linartaZato Institute, argued that
fears are “ill-founded” that the CNOOC transaction would harnonalt security by
making the U.S. more dependent upon foreign oil or by giving Chiwaagpon to use
against the U.8’* As an economist, he suggested that supply disruptions would increase
prices regardless of where they occur. Physical accaskitoirrelevant because oil is
available in world spot and futures markets. There are veryolegvterm contracts, and
even if there were, long-term contracts provide no guaranteeshéyatmay not be
broken, or that assets may be nationalized. If physical aceeesmportant, Mr. Taylor
suggested, other oil companies would have gotten into a bidding warta@QBi@©OC.
But Mr. Taylor identified several reasons why they did not. A oil that might be
diverted to China would only displace what would have been imported oseerwi
Second, Unocal’s production was only about 0.23% of global production and would have
very little impact on the world market. Third, China and the U.S. bavsame interest
in low prices, and in fact, high prices would hurt China more than thebdcause its
economy cannot respond to price spikes as efficiently as the U.S. ecdfiomy.

When asked whether Mr. Taylor believed any of China’s acquisitbbhsreign
corporations were strategic, Mr. Taylor responded that they esengomically strategic.

He did not find it surprising that the Chinese government would wadivessify its

" Testimony of Jerry Taylor at the hearing before the Cdrambn Armed Services of
the House of Representatives, £09ong., f sess., in “ National Implications of the
Possible Merger of the Chinese National Offshore Oil Corporatith Unocal
Corporation,” (Washington D.C., U.S. Government Printing Office, 2007), 16.

575 |pid., 17-18.
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investments away from U.S. debt and move towards investing in U.$.a$ssesupport
of his belief that the Unocal acquisition would not be a threat,Tislylor stated that the
U.S. holds $105 billion worth of China’s assets while China only has|fénbof U.S.
assets. Purely economic arguments led others to challenge Mot’ agsumptions and
expertise. Mr. Hunter argued that even though this one adguigibuld only impact “a
quarter of one percent of world production” additional acquisitions couldoagiprs
percent or 10 percent and that could cause a spike in price. Adnthtt 5 percent
would be significant, Mr. Taylor expressed the opinion that “It's hardmagine
[CNOOC] putting together that kind of portfolio.” “Historicallytie said, “reserves are
primarily controlled by producer states regardless of contradttl@y’re not generally
controlled by those with contractual rights to exploit and S&iI.”

Mr. Woolsey then commented that Mr. Taylor was an energy dnalifh
“blinders on” and not a defense analyst. This led Mr. Weldon &jéat that the real
concern in the CNOOC-Unocal debate was China’s growing mildapgbility. In fact,
the Cox Commission on which he served several years earlieudedcby a 9-0 vote
that U.S. security was being harmed severely by China’s atgoiof American
technology. Mr. Taylor agreed that “acquisition of militarcheology would be
worrisome,” but to his knowledge Unocal technology did not have any militar

application and nothing was proprietary — anything Unocal had in theecibrswas

>7® Testimony of Jerry Taylor at the hearing before the Cdrembn Armed Services of
the House of Representatives, £09ong., T sess., in “ National Implications of the
Possible Merger of the Chinese National Offshore Oil Corporatuith Unocal
Corporation,” (Washington D.C., U.S. Government Printing Office, 2007), 18.
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available through contractors and private vendors. If there wgrmgitary applications
or proprietary technology, he said that a security review would provide restsicti

The Armed Services Committee hearing turned into a heatedededmarding
U.S.-China trade policy and whether America was making progressdswlemocracy,
openness and transparency in China by assuming such a large trade tfi Taylor
continued to emphasize that only “marginal producers can affead wode” for oil and
the only scenario he could conceive in which China would be a mapyo@lcer would
be if it physically occupies Middle East oil reserves or thged an unknown field. But
Mr. Woolsey stressed that the U.S. may be on a “collision couss@i’ China —
depending upon China’s domestic situation, Chinese leaders may “loak fimeign
enemy.” Mr. Gaffney agreed saying that Chinese leaders haweshging for years that
“war with the U.S. is inevitable.” Senator D’Amato agreedhwithat come called an
“alarmist view” and reiterated that little progress hadrbenade between the U.S. and
China on major issues such as currency, intellectual propehs rigubsidization, and
arms proliferation.

Mr. Taylor countered that military analysts have a historyoeérestimating
capabilities of other countries, just as the CIA did with the Soviet Union. Hseti¢hat
“every country on the planet” has similar goals of “a robust econoamg 'they will “use
their military and their national self-interest” to achieve Attempting perhaps to lower
the intensity of the debate, Representative Vic Snyder (DepRjed Dr. Schlessinger
who said “If you call someone an enemy often enough, they will begoomreenemy.”

“And China is not our enemy today,” said Snyder.
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Woolsey continued to take the stance that China’'s economic growth was
dependent upon an aggressive military strategy. He quoted Zhu Famityseqert at
Beijing University, to make his point:

Many people argue that oil interests are the driving forténbdethe Iraq

war. For China, it has been a reminder and a warming about how

geopolitical changes can affect its energy issues. So Chirgebiaed to

focus much more intently to address its security.

Walter Jones (D-NC) brought upVaashington Timesurticle which quoted an
unidentified energy advisor to the Chinese government as sayingmatter if it's a
rogue oil or a friend’s oil, we don't care. . . . Anyone who helps Chittaenergy is our
friend.”’" Bringing the hearing back to the issue of the role of CRtU®e proposed
Unocal bid, Jones’ stated his opinion that Congress had abdicatedngstutional
authority too many times. He emphasized how the loss of 1.5 mjdilmto China
demonstrates that Congress and the administration need to “dove/itan to influence
this sale if it comes about.”

Mr. D’Amato agreed. “The most important thing we can do iemkfour own
interests.” He went on to say that “Congress has exclusidecomplete power to
regulate these transactions if it so chose, because it hasléhawhority under the
constitution to do so.” In his opinion, “the behavior of CFIUS over thesymaeds
complete review and I think that the power over foreign commemgsrie be re-exerted

by this body.” This statement sums up the issue underlying ahar@tee’s four hour

debate and points to the primary reason behind Congress’s politinizdtthe Unocal

""«Unocal Purchase is Part of China’s Brand New Oil Plg¥gshington Timesluly
13, 2005.
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bid. That is, members of Congress were concerned about trecgfitthe Exon-Florio
Amendment and whether it was being implemented in a mannewdhdd balance the
opposing interests of maintaining an open trade policy while progethe nation’s
security.

While the House was debating its concerns about CNOOC'’s bid foraUand
the issues surrounding presidential interpretation of the Exon-Flanendment, the
Senate was working on its own legislation. On July 15, 2005, Senatom Bprgan (D-
ND) introducedSenate Bill 1412. Some of the highlights of the debate included concerns
that CNOOC was a state-controlled corporation, the Chinese goeptnprovided
CNOOC with deep subsidies which diminished competitveness of Aaneric
corporations, the Chinese government did not grant U.S. businessesaadgatment
regarding acquisitions of Chinese companies, the CFIUS reviewssra@es inadequate,
and that, in spite of all these concerns, free trade with China should remain g pforit

The rhetoric in Congress was intense, but perhaps the most deadimefor the
Chinese was when Congress passed the Energy Policy Act of @batls$ the end of
July. As enacted, section 1837 required a national security revieweofational energy
requirements. Specifically relating to the CNOOC offer wadause that the findings
concerning China’s growing energy needs were to be reported t@€Cbatiress and the
President not more than 120 days after enactment of the Enengy Reot. This
provision prevented any instrumentality, including CFIUS, from concludimgtional

security review concerning an investment in energy assetsyd.S. owned corporation

8 Cong. Reg 109" Cong. £ Sess.July 17, 2005: S8384.
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by any entity owned or controlled by China until 21 days afterdpert was submitted
and the President had certified receipt of the refdrThis restriction was so prohibitive
that CNOOC could not compete with ChevronTexaco, even with the offenooé
money. With no other recourse, CNOOC withdrew its bid on August 2, 2005.
Afterwards, Senator Charles E. Schumer (D-NY) released thewing
statement.
There was nothing wrong with CNOOC taking over Unocal and for that
reason | didn't oppose the merger. But the furor over China tgeatin
American companies and workers unfairly up and down the line is real
And while it led to an incorrect result in this case, it mustéalt with.
For instance China likely wouldn’t allow an American companipug a
similarly situated Chinese company. If China were open to risare
companies buying Chinese companies, | think CNOOC would have had a
much easier time of fE°
Speaking from the House, Representative Pombo (R-CA) issuecimetatthat
“CNOOC'’s withdrawal from this bidding process is good news forftbe market, the
American consumer and U.S. national securify.’He stated that it was “pure irony that
Congress expressed near-unanimous concern” over the CNOOC bid méilg

legislators continue to oppose efforts such as development in ANWiIR¢crease our

domestic energy supplies. It was clear that Mr. Pombo used thiswmpoto promote

>’ Energy Policy Act of 200%ublic Law 109-58. Se@ongressional Research Service
Report “Unocal: Legal Implications of Acquisition Bids by Chevron Corporatoml
China National Offshore Oil Corporation,” by Janice E. Rubin andhigl V.
Seitzingzer, (Washington, D.C.: Library of Congress, updated August 3, 2005): 4.

80 genator Schumer, “CNOOC Nixes Bid for Unocal,” U.S. FederaksN8ervice,
Washington, D.C. (August 2, 2005).

*81 U.S. Federal News ServicRepresentative Pombo Issues Statement on CNOOC Bid
Withdrawal (Washington, D.C: U.S. Government Printing Office, August 2, 2005).
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his own political agenda, but it is unclear as to whether his pénspe@sts were in the
best interest of U.S.-China foreign policy.

E. How Politicization of CNOOC Bid Helped Expedite Exon-Florio Reform

Pursuant to law, the U.S.-China Economic and Security Review Casmomis
released its Third Annual Report to Congress on November 9, 2005stahde
mandates that the Commission “monitor and investigate and repodnigréss on the
national security implications of the bilateral trade and econeei&tionship between
the United States and the People’s Republic of Chifia.In doing so, the Commission
adhered to the central principle that “economic health and well-lz#a@ fundamental
national security matter” and that during the year, the CR@@posed acquisition of
Unocal highlighted that linkag&® The report further states that “far too little, if any”
progress was made in balancing economic and security issues during 2005.

On February 28, 2007, the House of Representatives passed H.R. 556

to ensure national security while promoting foreign investmenttiaed

creation and maintenance of jobs, to reform the process by whith su

investments are examined for any effect they may have on rlationa

security, to establish the Committee on Foreign Investment in titedJ
States, and for other purposés.

°82 See Public Law 106-398, October 30, 2000, as amended by Division P of Public Law
108-7, February 20, 2003. The Commission was established in response to the debate in
Congress over Permanent Normal Trade Relations (PNTR) for China and China’s
admission to the WTO.

*83J.S.-China Economic and Security Review Commiss2®05 Report to Congress
(Washington, D.C.: U.S. Government Printing Office, 2005); iv. Available at http://
WWW.USCC.QOV.

%841 R. 556, 116 Cong., ' sess.National Security Foreign Investment Reform and
Strengthened Transparency Act of 20Bidblic Law 110-49.
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The requirement to report on U.S-China trade relations was ire ptears before
Congress passed the 2005 Energy Policy Act with the more éxpdiguirement
concerning review of U.S. energy assets owned or controlled by.CRmrathis reason,
some might argue that the stipulation in the Energy Policy Act was unnegcelaars, if

it were not for the fact that Congress felt powerless to fohee President to act

expeditiously on the proposed CNOOC bid.

V. CONCLUSION

“Foreign policy issues are most pronounced when there is a seriougtconfl
between domestic and international interedt3.” In the CNOOC case, heightened
concern about America’s vulnerability and the concern for increassahalasecurity
efforts conflicted with business interests in free trade angatential impact of trade
restrictions on the domestic economy. Legislators took advantalgis abnflict in 2005
to politicize the CNOOC bid for Unocal and make long-sought changke ipresident’s
authority under the Exon-Florio Amendment. Congress’s polgitahgth ruled the day,
in spite of CNOOC's extensive planning and reliance upon experieAosgtican
strategists.

Most analysts agree that American-educated CNOOC Chaimanan Chief
Executive Officer Fu Chengyu was the motivating force behindithéor Unocal. Of

China’s three oil companies, CNOOC was in the best position tootak&all Street.

°8% Barbara Farnham, “Impact of the Political Context on Foreighicy Decision-
Making,” Political Psychology25, no. 3 (2004): 458.
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The company was not too large, but had a number of exploration and psadoatit
ventures with foreign oil companies, including Chevron, operating oftCtliea coast.
Half of its eight board members were non-executive directads aere foreigners.
According to Fu, even though a state-owned parent owned the majaetgst in the
company, it was run “no differently than Western companies” whosevations “are
purely commercial >#°

But not all the CNOOC board members were one hundred percent behind the
proposed acquisition. When the acquisition was first conceptualizeciteeeboard
members consisted of CEO Fu Chengyu, CFO Mark Qiu (an investmahkerha
CNOOC President Zhou Shouwei, and CNOOC Vice President Luo Haou sarted
as an engineer in 1982 before being appointed to the board in 1999 and becoming
president in 2002. Luo represented CNOOC in its offshore production jointrgemth
Chevron and Eni.

The board also included four independent nonexecutive directors irdancer
with Hong Kong stock market regulations where CNOOC, Ltd. itedis The
independents were Kenneth Courtis, professor of economics and Asiaharman at
Goldman Sachs; Erwin Schurtenberger, former ambassador to China signeedein
April and was replaced by Aloysius Tse, former partner at BPRoyal Dutch/Shell

executive Evert Henkes; and Australian solicitor Chiu Hong Sung.

°8¢ Kate Linebaugh, Matt Pottinger, Jason Singer, and Greg H{(O@C's Unocal Bid
Sheds Light on Revised Strategy: After Failed IPO, Oil Hresolved to Play to Win,”
Asian Wall Street Journalune 27, 2005.
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Mr. Fu selected Charles Li, a senior banker at J.P. Morganhatiovorked at
CNOOC in the 1970s and had assisted with tapping into Westernl capiteets, as a
key player in planning the Unocal bid. After learning Englistaa®ung man, Mr. Li
received a scholarship to attend the University of Alabama wieerearned a Masters
degree in journalism. Then after earning a law degree at Coludminearsity, he was
hired by Brown & Wood which had a China practice. While workingratvn & Wood,
Mr. Li did some work for Merrill Lynch & Co. and was latecreaited to join Merrill as a
banker. During this time he worked on a secondary offering of Chiohil®] a
landmark deal, which caught the attention of J.P Morgan. It was raftging to J.P.
Morgan, that Mr. Li first thought about putting together CNOOC's bid for Uni¢all.

With his experience, Mr. Li recognized that there are hurdlesass in putting
together mergers and acquisitions, and Washington is one hurdle thdtenuastsidered.
CNOOC's team consisted of foreign advisors, including Akin Gump Sirblasier &
Field, a Dallas law firm with ties to both political pasti@vhich was selected to lead the
effort in Washington. Late in 2004, Goldman Sachs joined the CNOOCwiganill
Wicker, the new head of Asian investment banking, leading the chaitge Brunswick
Group, a media-strategy firm, was hired for its speciabmath mergers and acquisitions.
Public Strategies Inc. of Austin was selected to handle comntiamsabecause of its
close ties to the Bush Administration. The “point person” for Publrategies, Mark

Palmer, was an expert in crisis communications and emphasizeidhploetance of

%87 Kate Linebaugh, Matt Pottinger, Jason Singer, and Greg HI#Q@C’s Unocal Bid
Sheds Light on Revised Strategy: After Failed IPO, Oil Hresolved to Play to Win,”
Asian Wall Street Journalune 27, 2005.
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“getting people to see the business rational for this proposed metgdn”addition to
the communications advisors, CNOOC hired two law firms, Davis & Wardwell and
Herbert Smith of Hong Kong. The independent directors, who expresseerns about
the proposal, were advised by investment bank N.M. Rothschild & Sons, cogduiti
CRA International, and law firm Skadden, Arps, Slate, Meagher & Efdm.

In spite of the heavy hitters and the ties to the Bush Admatist, the CNOOC
team was not able to overcome the political backlash in CongiEs$s.timing might
have been better if it had not been for ChevronTexaco’s announced bid. clitis a
forced CNOOC to go public with a hostile bid during a politicatiyatile time. Just as
the Senate Finance Committee was holding its hearings on Uis-@&tonomic
relations, the Bush Administration was pushing Congress to pass the 28@fy Policy
Act. U.S.-China trade relations and security policies wetkeatenter of the legislative
agenda and the CNOOC bid was being introduced as an example in debate after deba

In this way, the timing of the CNOOC bid for Unocal played into the hands of key
legislators, some of whom had been trying for years to masggort for strengthening
the Exon-Florio. After 41 members of Congress called for GFHdview of the
proposal, Fu Chengyu attempted to neutralize opposition to the bid toygvailetter to

Congress stating:

%88 |pid.
*89«CNOOC Jumps through U.S. Hoop&hergy Compasfé_ondon), June 30, 2005.
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We know this bid is historic for both companies and will be closely

scrutinized by everyone involved. | want you to know we encourage that

review and welcome opportunity to participate.
But CNOOC's effort to go through the CFIUS process was notginta overcome the
anger and mistrust that had been brewing among various legidatnsithin different
congressional committees. Not only did CNOOC have the disadvantdgkiraj the
brunt of criticism for all of the perceived shortcomings in tC8ina trade negotiations,
it also suffered from misunderstanding and mistrust of a poliéindl economic system
based on different assumptions and values.

Even those legislators who were supportive of the achievements himat kad
made in opening up to the West, modernizing its society, and integnaiinthe global
economy, found a common platform for opposing the CNOOC acquisition. They we
united in their concern that the Exon-Florio Amendment was no lorigstiee in the
post-9/11 world. By failing to define national security, granting pihesident broad
discretionary powers to interpret the amendment, and being canplaloout reporting
responsibilities, Congress had abdicated its powers under the Cam@latse. The
combination of Congress’s desire to take back power from the exedrawneh and
strengthen its oversight authority, along with political pressorenandate that China
adopt democratic values and the rule of law, and fears that thes€lgogernment was
scheming to overtake the U.S. as a world hegemony created ectpsdrm” resulting in

the demise of CNOOC's first foray into the U.S. oil industry.

590 jad Mouawad, “Unocal’s Chinese Suitor Wants U.S. RevibleWw York Timeslune
28, 2005.
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CHAPTER 5
IMPLICATIONS OF THE UNOCAL CASE FOR FUTURE POLICY MAKING

In 2005, when Chinese-owned CNOOC proposed a hostile bid to acquire
American-owned Unocal it sparked an unexpected clash of events arsalogotperfect
storm” in Washington. The expediency with which Congress reast&@NOOC’s bid
provided a unique opportunity for observing and analyzing how U.S. foreign pslicy
made and implemented. This study adopted the theoretical approactewof
institutionalism as a means of understanding and explaining thethakesxecutive and
legislative branches play in forming, implementing, and overse@ngign policy
initiatives.

New institutionalism emerged in response to the shortcomings ofetiest
approach which focuses on the interaction of nation-states and shesnithe
significance of political values and collective choice in makiaggign policy. In
adopting the institutional approach, the analysis is redirected totgraction between
institutions and institutional actors. The study assumesrib#ituitions are infused with
values over time and the consistency provided by society’s anceptd these values
creates both a sense of security for the populace as wail @isstacle for policy makers
who are confronted with the need to adapt to changing global environmé@iits
theory’s explanatory power is particularly applicable in a nellenmium characterized
by China’s explosive growth and increased influence over théableconomy,
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America’s phobia about China’s potential for global dominance, and an edpreed
sense of vulnerability to terrorist attacks.

Although there have been efforts within the institutional school tordafe the
theory, this study focused on an integrated approach by adoptinglearents of the
historical, rational choice, and sociological approaches to newiitialism. The basic
premises were as follows:

(2) An institution’s history is important because it createsieslwhich
become imbedded in the system.

(2) Actors attempt to make rational decisions but the maximomzaf utility
is often compromised by the democratic decision making process.

3) Due to formal constraints, political actors will try ientify informal
mechanisms for accomplishing their policy goals.

(4) The success of a policy initiative in the U.S. Congresspsrdient upon a
variety of factors, including public awareness, constituent supporty [sapport,
presidential support, and timing.

In the American system of governance, the Constitution is funaamet grants
separate powers to Congress, the president, and the judiciaryso lineorporates a
system of “checks and balances” to keep any one of the thrigatioss from becoming
too powerful. As a result, policy making is often fragmented, iciefft, and difficult to
predict. This was the case in 2005 when Congress was strugglingdvafting

legislation that would balance conflicting objectives in the arehsopen trade,
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comparative advantage in a global economy, intellectual property rgybtsction,
natural resource development, and national security.

Achieving balance in the American political system is comapdid by the
separation of powers among the institutionalizations of the presttentgislature, and
the judiciary. Over the years, both the presidency and Congressyamed autonomy
and have become more complex while preserving coherence and thetakaldapt to
change — elements that have strengthened the institutions withoutistiing the
possibility that at any point in time one institution may domirgakcy making. The
struggle between the institutions of the presidency and Congraasois-going process.
At the same time, exogenous factors may arise that creat®ws of opportunity for
one of the institutions to assert its authority over the other. tigusystem constantly
seeks balance. Therefore, whenever the power is weighted towardstdngon, actors
in the less dominant institution will look for a window of opportunity ébalance the
system. Since windows of opportunity are temporary moments in piali¢gical actors
must be prepared to act when the conditions are ripe.

After 9/11, the president was in a position of strength for imphéimg foreign
policy initiatives. The shock of the terrorist attacks combinetth Wresident Bush’s
strong rhetoric and decisive actions elevated his popularity to wgmeied levels in
American politics. This gave him a clear advantage in pushisgolitical agenda
through Congress, especially when the policies were concerneghalasecurity.
President Bush’s managerial style also served to place the Whiseknd his cabinet in

a position to gain strong control over foreign policy decision ngaki Strong control
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over communications networks and relationships with the media alsabcoed to the
President Bush'’s political success.

However, by 2005, when the CNOOC bid leaked to the press, the president’
ratings were beginning to fall and support for him in Congress wasonger
unconditional. Political capital earned after 9/11 had been spent medicans were
guestioning policies that did not accomplish their stated goals, sutie dailure to find
the weapons of mass destruction which had provided the rationakfarathin Iraq and
failure of the Office of Homeland Security to provide firsspender relief to victims of
Hurricane Katrina. It was amid events such as these thalegesfators in Congress
found an opportunity in the CNOOC bid for demonstrating how presidents had
misinterpreted the 1988 Exon-Florio Amendment and the 1992 Byrd Amendment a
thereby failed to comply with the statutory intent of prote&ctAmericans, their
resources, their economy, and their national security.

Senators Shelby (R) and Sarbanes (D) had suspected these singgcamen
they asked for a GAO study of the president’s implementationxoh{Elorio a year
earlier in 2004. This type of request would not have been unusuahgdram the
opposite party as the president’s. However, in this case, it wapadisan request
symbolizing an informal mechanism, permitted rather than reqbiyethe law, which
could serve to undermine the president’s performance and give Congpesdical
advantage in shaping foreign investment decisions.

It is significant to this analysis that key Republicans joindith \Wemocrats to

introduce legislation that would force the president’s hand in bloctiegCNOOC
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transaction. House Resolution 344 was purely a political move. lawas-binding
resolution on the part of one chamber in Congress to take a foreigy gtalnd, to make
a statement to the administration about how the United Stategdshandle foreign
acquisitions of American corporations. The sponsors of the bill playeitie public’s
heightened awareness of the nation’s vulnerabilities in an éffantimidate the Chinese
to drop their proposal and consider making other foreign policy concesssopgort for
the resolution was overwhelming and it did make an impression on theesehi
government — at least to the extent that Beijing expressednatthn over political
intervention in the business transaction even though Chinese leaderatbrto admit
that inexperience in capitalist markets may have contributed to tbd Feoktile takeover.
Although H.R. 344 received the most attention in the media, various laotlser
debated in the 189Congress focused on China. In analyzing the debates, it was obvious
that individual members in Congress had varying concerns about CHoraign
policies, ranging from human rights to currency pegs and from intellectyzény rights
to a military build-up. It also became obvious that the CNOOC sitiqui was being
used as an example of the weaknesses in the Exon-Florio pribheessged to reform the
statute, and the need for Congress to rein in the discretionary grarted to the
president. Some of the changes members were suggestingovagrecify timelines for
presidential action, to increasing agency reporting requiremems, to improve
opportunities for overall congressional oversight of CFIUS implementatif the

president’s statutory authority.
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Another reason for members to support legislation blocking the CNOQ@Wadsa
revealed through analysis of the hearings and testimony. Tkish&alesire to support
American businesses and American jobs and to discourage econonpetitiom with
China. Even if CNOOC's acquisition of Unocal was based on purelyoeuo, rather
than political motives, the outcome was to the benefit of Ameoeamed
ChevronTexaco. In its 2005 Annual Report, ChevronTexaco announced that the
company had achieved annual earnings of $14.1 billion, the highest istasyhi This
achievement was partially due to successful integration of Ussoeabploration and
production operations which enhanced the company’s portfolio of asseteas air
strategic importance.

In the previous two years, ChevronTexaco’s portfolio had declined atharhig
rate. The company claimed this had been due to damage todaalitd infrastructure
by hurricanes and tropical storms and to the sale of nonstrgbegperties. This
downward trend was offset by acquiring Unocal and propertigsctimaplimented and
enhanced ChevronTexaco’s position in the Gulf of Mexico and Permian. BEasing
the first five months after the acquisition, ChevronTexaco repotted net daily
production from former Unocal properties, averaged 53,000 barrels of crud@doi
natural gas liquids and 360 million cubic feet natural gas, or 113,000 banrels oil
equivalent basis™

ChevronTexaco claims its U.S. portfolio was “anchored by matwetsisn the

United States and Gulf of Mexico and was improved by disposing ofratett assets

%91 Chevron Corporatior2005 Supplement to the Annual Repid#t. Available at
www.chevron.com/documents.pdf (accessed September 23, 2009).
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such as Unocal’s offshore assets in Canada. Already the l&gdst of natural gas
resources in Australia, ChevronTexaco gained additional exploration dlockgh the
Unocal acquisition. There were other benefits of the acquisition. iRstance,
ChevronTexaco held 10.3% working interest in Azerbayan Internatiopara@ng
Company (AIOC) and acquired 8.9% equity interest in the pipelinehatransports
AIOC production from Baku Azerbaijian through Georgia to deep waterfgalities in
Ceyhan, Turkey. ChevronTexaco also acquired interest in 3 gimagbaring contracts
in Bangladesh encompassing more than 3.5 million acres and lby 2606
ChevronTexaco supplied 20% of Bangladesh'’s natural gas market.

These downstream acquisitions complimented ChevronTexaco’'s stgtegi
upstream businesses, that is, to “grow profitability in coeasr build new legacy
positions, and commercialize natural resource base by targgority American and

Asian Markets.®®®

Unocal’'s upstream portfolio of assets bolstered ChevronTexaco’s
position in the Asian-Pacific, Gulf of Mexico and Caspian regions.

From the perspective of ChevronTexaco, the politicization of CNO©P®posed
acquisition in 2005 certainly benefited the American corporation’snbssiinterests.
Yet, the efforts of so many members of the 2 @dngress to politicize the Unocal case
so as to facilitate reform of the 1988 Exon-Florio Amendmentestadifter CNOOC

withdrew its bid in August of 2005. Nonetheless, the actions of kgsldéors were not

in vain as the stage was set for the proponents of reform to cothgiuenission during

%92 Chevron Corporatior2005 Supplement to the Annual Rep@&-26. Available at
www.chevron.com/documents.pdf (accessed September 23, 2009).
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the second session in 2006. Advocates for Exon-Florio reform haddstip the
necessary momentum for mandating institutional change by shifitireggn policy
decision making powers back toward the legislative arena givileg Congress greater
oversight over foreign acquisitions of American corporations.

The coup de grace for overcoming institutional resistance to clatige balance
of power between the presidency and Congress came when Congresd karough the
media, rather than the president, that United Arab Emirates-ofdnbdi Ports World
was in the process of purchasing Peninsular and OrientahSteaigation Company
(P&0O). The London-based P&O was the world’s fourth largest portatpewith
operations in over twenty U.S. ports from Maine to Texas. The poratopewas
responsible for securing cargo coming in and out of ports, the pditidadchemselves,
and the hiring of security personnel. The proposed transaction woultetreostrol of
substantial terminal functions at America’s major East anlf Goast ports to Dubai
Ports World.

In consideration of the port operator’s critical functions, on Mondegriary 13,
2006, Senators Chuck Schumer (D-NY), Tom Coburn (R-OK), Frank Lautenberg (D-NJ),
and Chris Dodd (D-CT) joined Representatives Chris Shays (R\GfD),Fosselia (R-
NY), and Mark Foley (R-FL) in sending a bipartisan letter teaSury Secretary John
Snow urging immediate CFIUS review and scrutiny of secusgiyas as required by law.
The letter cited the requirement that “the President or higmssiinvestigate the impact
on national security of a foreign acquisition if the acquisition ‘@wakult in control of a

person engaged in interstate commerce in the United Statethdtaffect the national
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security of the United States.” It emphasized that the “colsntmaritime ports are
critical to our national security, vital to our military capdpiliand essential to our
economy. Some ninety-five percent of all goods imported to the Uige #irough our
ports.” Furthermore, the letter noted that Dubai “has been namekegsti@ansfer point
for shipments of nuclear components that were shipped to Iran, Norsia,kaord Libya .
.. and the UAE was one of only 3 countries (including Pakistan and SealniaAthat
recognized the Taliban as the legitimate government of Afgteant On February 27,
2006, Senator Schumer introduced legislation, with five Democrats\an&é&publicans
as sponsors, to deal with the Dubai Ports issue. Stating that [dramsecurity is a
number one priority,” Mr. Schumer raised the following questionswfither CFIUS is
the right committee to conduct reviews since it was set up thare 20 years ago to
justify economic deals, (2) whether a report would serve a purpiss kept secret and
only provided to the President, and (3) whether Congress could betaliind a
constitutional way to disapprove the de¥il.Ms. Collins followed by introducing a joint
resolution disapproving the conclusion of the CFIUS regarding the Dubas Port
acquisition>®

The next day, Ms. Harmon (D-CA), member of the House Intellg&ammittee
and Homeland Security Committee introduced S.J. Res. 32 in the Housalladdfor

the CFIUS to rescind the decision, conduct a formal 45-day investigand brief

%94 Mr. Schumer speaking before the U.S. Senate on February 27, 200& diggress,
2nd sess.Cong. Recl52, no. 22: S1504.

*%Ms. Collins speaking for S.J. Res. 32, on February 27, 2006, before the U.S. Senate,
109" Congress, ¥ sess.Cong. Rec152, no. 22; S1504.
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Congress before allowing the deal to proc€&dOn March ¥, Representative Corrine
Brown (D-FL) was one of many representatives to testify. siéwed that she had been
lobbying the President for additional funds for the nation’s port andsimnércture,
especially in Florida. “This is absolutely the wrong time dar government to make a
decision that could give the impression of vulnerability,” stated BroWwrMir. Feeney
(R-FL) also from Florida had stated the previous day that homelanditgeis the
number one issue facing the nation and that the administration has@ i&icord, but
“Americans throughout my district expressed deep concern thatagtisrdck deal has
not been given the type of scrutiny that all of us took an oath to én wie said we
would protect our country>®®

In March 2006, the Senate Banking, Housing, and Urban Affairs Corerhi¢tel
a hearing on the Exon-Florio Amendment with a focus on Dubai Pastkl\&/ proposed
acquisition of P&C*° Chairman Richard Shelby opened the hearing by remarking that

the “credibility and integrity” of the CFIUS process is vital American national

%9 Ms. Harmon speaking for S.J. 32 in the House, on February 28, 2086C0a8., 3
sessCong. Recl152, no. 23: E214.

597 Representative Brown speaking before the House, on March 1, 2086Ca0g., 2
sess.Cong. Recl52, no. 24: H476.

%98 Representative Feeney speaking before the House, on February 28, 260801§9
2" sessCong. Rec152, no. 23: H392.

*% |n addition to members of the committee, witnesses included Rohelirivitt,
Deputy Secretary of Treasury; Eric Edelman, Under Segré&taiPolicy, Department of
Defense; Stewart Baker, Assistant Secretary for Polgpartment of Homeland
Security; and Robert Joseph, Under Secretary for Nonproliferation, Depadh&iate.
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security®® In his opinion, the Dubai Ports World case once again raisectfuems
that Congress expressed over the 2005 CNOOC case. Mr. Shethgted that there
were serious gaps in the CFIUS review process that preventedsgéssment of
acquisitions, that the process lacked transparency and avoided congressiorgiitoversi
Senator Sarbanes said he had long been concerned about how forefgrsesr
of U.S. assets are evaluated which is why he and Senator Bdyteduzested a GAO
report to address these concerns. What amazed Mr. Sarbanestvihe tRAO report
had been delivered in September 2005 and the Banking, Housing, and Urbas Affa
Committee had held two hearings to discuss weaknesses in li& @focess before the
Dubai controversy arose; and yet, CFIUS did not appear to have hesdeittlae advice
in the report when allowing the Dubai Ports World transaction to move forward.
Every other member of the committee that spoke during the heaxprgssed
similar concerns. Senator Allard (R-CO) opposed the transactiosetarity reasons
but, he said, the “much broader concern [is] how we even got to this poitteaadsiwver
lies in a flawed CFIUS proces&* Senator Debbie Stabenow (D-M¥jps emphatic that
the issue of homeland security “should not be negotiated, sidesteppgbred in any
of the processes that have been developed.” She was appdllde tin@portance of port

security was “ignored” and said that it would not have mattereat faneign company

%90 Senator Richard Shelby speaking before the Senate CommnittBanking, Housing
and Urban Affairs, U.S. Senate, on March 2, 2006"106ng., 2% sess., published in
“Examination of the Exon-Florio Amendment: Focus on Dubai Ports World’'s
Acquisition of P&0O,” Washington, D.C.: Government Printing Office (2007): 1-2.

%1 Senator Allard speaking before the Senate Committee on Bankingsirtd and
Urban Affairs, U.S. Senate, on March 2, 2006, @bng., 2° sess., published in
“Examination of the Exon-Florio Amendment: Focus on Dubai Ports World’'s
Acquisition of P&0O,” Washington, D.C.: Government Printing Office (2007): 6.
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was involved. “l believe American companies accountable to the iéanepeople
should manage the operations of these vital national security ststér&tabenow
added®

The realization that the Dubai Ports World transaction had beée mwdrks just
as Washington was settling down from the passionate debatethev@NOOC-Unocal
transaction and while Congress was deliberating over the GAO nepershocking to
these Committee members as well as others in Congresas &lhthat the proponents of
reform needed to convince their peers that the CFIUS procedsrokas) and needed to
be fixed.

During the second session of the #@@ongress, members introduced over two
dozen measures to address the various concerns that arose fromQ@€@Nd Dubai
Ports World acquisition bids. Some of the deficiencies addressed in thegechiliied:

(2) CFIUS uses too much discretion in determining which transactions to
investigate;

(2) CFIUS members incorrectly interpreted statutory requiremdots
investigations of transactions involving firms owned or controlled byeidor
governments;

3) Commonly accepted definitions of national security were no longer

applicable in a post-9/11 world,;

%02 Senator Debbie Stabenow speaking before the Senate CommittBan&ing,
Housing and Urban Affairs, U.S. Senate, on March 2, 2006" 009g., 2° sess., 2006),
published in “Examination of the Exon-Florio Amendment: Focus on Dulbdais P
World’s Acquisition of P&O,” Washington, D.C.: Government Printing €df(2007): 8-
9.
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(4) Time constraints on CFIUS to complete reviews did not provide adequate
time for conducting thorough reviews and completing the necessary tasks;

(5) Members of the CFIUS did not appear to be well-informed of the
outcomes of reviews and investigations regarding pending transactions; and

(6) Reporting requirements did not provide Congress enough time to itsilfill
oversight responsibilitie¥?>

The most prominent bills introduced in the second session of tH& 109
Congress were H.R. 5337 and S. 3549. The stated purpose of H.R. 5337 was to
ensure national security while promoting foreign investment, oreaif and
maintenance of jobs, and to establish the Committee on Foreignnievesh the
United State§%* The stated purpose of S.B. 3549 was “to strengthen government
review and oversight of foreign investment in the United States,otader for
enhanced Congressional oversight with respect theret§® . .”

Both bills called for statutory establishment of the CFIUS. IgVHL.R.
5337 would have retained the basic committee structure, S.B. 3549 would have
added the Director of National Intelligence and eliminated temibers from the

White House staff. Both bills sought to clarify significant idigébns. For

603 «Exon-Florio After 9-11,"CRS Report to Congres#/ashington D.C.: U.S.
Government Printing Office, January 23, 2007.

%04 National Security Foreign Investment Reform and Strengthening Transparency Act of
2006 H.R. 5337, Union Calendar No. 329, Report No. 109-523, | and If! ¢o8g., 2°
sess., May 10, 2006.

%05 5.B. 3549, introduced by Senator Shelby, on June 21, 2006, in tHeCtog., 2°
sessCong. Rec.58317-S8321.
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example, the House bill defined “covered transactions” as anyattms which
could result in the control by any person engaged in interstatmema in the
U.S. by a foreign government or entity acting by or on behalf ébraign
government.” National security was to include issues relatinotmeland
security, including “critical infrastructur€®

Although the bills gave CFIUS more authority to negotiate, they &lsth
sought more congressional oversight of the committee. WhildHthese bill
required semi-annual reports, the Senate bill only required aralareport, but
specified the content of the report in great detail. In additiomgtdening up
reporting requirements, the bills provided for greater inteltgereview. The
Senate bill provided that governors of relevant states shall beedoin the
review process, while the House bill required that the departnoénfseasury
and Homeland Security must agree on all decisions. The Sahatbso added
factors for the president to consider, such as “long term piapsciof U.S.
requirements for sources of energy and other critical resoancesaterials” and
607

the “effect on U.S. technology leadership in areas affectingmadtsecurity.

Both House and Senate bills garnered support on July 26, 2006, and even though

®9% H.B. 5337,Reform of National Security Reviews of Foreign Direct Investnfgstts
introduced by Representative Blunt, on May 10, 2006™106ng., 2° sess. Hearings
were held on March 1, 2006, April 27, 2006, and May 17, 2006 by the Subcommittee on
Domestic and International Monetary Policy, Trade and Technology ofHthese
Financial Services Committee; approved unanimously with an amenthyémé House
Financial Services Committee on June 14, 2006; passed the Houseraedmiuly 26,
2006. Se€ong. Reg.July 26, 2006: H5863-H5873.

%97 3.B. 3549, introduced by Senator Shelby, on June 21, 2006, in tA€bagress, ¥
sess.
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there were details to work out in conference, thé"iD8ngress adjourned before
the Conference Committee had time to conV&fe.

The issue was picked up again in the "L T@bngress where Exon-Florio
was finally revised”® As modified, the statute preserved the basic elements of
the 1988 Exon-Florio Amendment, such as voluntary reporting and
confidentiality, but made significant changes regarding implertientaand
congressional oversight. The most notable changes accomplished B90the
amendment are as follows:

Q) The statute provided more structure and clarity to the procesxjbying
Treasury to designate a lead agency for conducting the insestigand by giving
CFIUS explicit authority to negotiate and enter into mitigatigneaments with the
acquiring company based on risk analysis.

(2)  The scope of Exon-Florio review was expanded to include transactions
involving “critical infrastructure,” which was defined as any Vitystem or asset,
physical or virtual, whose destruction or incapacity would have a “debilitetipgct” on
national security.

3) CFIUS was mandated to consider a country’s relationship with titedJni

States and record in supporting nonproliferation of arms and courdgserr This

%98 U.S. Congressional Research Serviegpn-Florio Foreign Investment Provision:
Comparison of H.R. 5337 and S. 354Bnuary 24, 2007, by James K. Jackson,
(Washington, D.C., 2007), summary.

%99 TheForeign Investment and National Security Act of 2(FIRSA) was enacted on
October 24, 2007 to amend Section 721 of the Defense Production Act.
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included consideration of whether the country in question sells milgagds to
countries which the Department of Defense has identified as a regionatyntiireat.

(4)  The previous focus on national defense was expanded to include factors
which impact the nation’s ability to protect homeland security. Tihidudes
consideration of long-term energy supplies and the potential divessi@thnology by
the acquiring company to military applications.

(5) The statute closed the loophole in the Byrd Amendment by requiring
CFIUS perform an investigation within 45 days unless the Departaiefhteasury and
the head of the lead agency on the transaction jointly determine that thettoansaald
not have an impact on national security.

(6) CFIUS was given the authority to reopen review of previously approved
transactions based upon intentional or material breach of a mitigation agreement.

(7) The secrecy issue was addressed by requiring that offgpiedsCongress
prompt notice of approved transactions with an explanation of the akityehind the
committee’s actions. Congress was authorized to requestfielhsbriefings from
CFIUS.

Even after politicizing two major foreign investment cases -©OOR’s proposed
acquisition of U.S.-based Unocal and the proposed acquisition of London-ba@elyP&
Dubai Ports World — it took two congressional sessions to revis&o®® Exon-Florio
Amendment. It may seem that the passage of time and fafluhe 108" Congress to
finalize the bill diminishes the impact of the two events. @ue is relative, and the

accomplishment of the 1TCCongress was significant when one considers that members
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had been trying to modify the 1988 Exon-Florio Amendment evere sthe 10¥
Congress had realized the shortcomings of the 1992 Byrd Amendment.

Ushering legislation through Congress is difficult at best, ded grocess is
complicated by the constraints of formal rules and values, thécpbliiynamics between
the president and Congress, the intervention of political parties amthlspeerest
groups, and expectations of constituents. The more complex the systetime players,
the more difficult it is to develop effective policies. Thishe dilemma that government
institutions face.

This study shows how the Constitution provided the foundation for conflict
between the executive and legislative branches by institutiowglithe system of
“checks and balances.” The founding fathers accomplished theiofjpedventing any
one branch from becoming too powerful, but they did not foresee the compbéxit
drafting and implementing policy in twenty-first century AmaricThe institutions have
become more complex and have developed a life of their own. Todtakes an
experienced politician to maneuver his or her way through forud@$ rand traditional
resistance to change to accomplish a policy goal. Long-tinmebers of Congress have
a political edge over an incoming president, especially onehtémamnot had extensive
experience in Washington, as it is not as easy to move a ship of éisiofiiadividually-
minded legislators. Every member comes to Washington with their vales and
personal commitments to their party and their constituents.

President Bush’s managerial style created an additional chalfengeformists.

While we might expect a unified Congress to be able to overcome the influenaeak a
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president over the policy making agenda, it was a different mattksr the strong Bush
Administration. However, members of the T0Gongress were able to overcome the
obstacles of a tightly controlled cabinet and administrativé, stafl a constituency that
was loyal to the president and his party, to unify Congress agiesCNOOC'’s
acquisition of Unocal in spite of executive preference for nonintervention.

Fortunately for the proponents of legislative reform, the timinghef CNOOC
proposal helped elevate concerns about implementation of the Exon-Floandfent
to the top of the policy agenda in 2005. What had seemed like a pgdaat to the
CNOOC directors was a fortuitous set of events for membe€ongress yearning to
reform the 1988 Exon-Florio Amendment, impose more restrictive esgaints for the
president and CFIUS in reviewing foreign acquisitions, and mandate stringent
reporting requirements so that Congress could exercise its oversighttguthori

Although Americans had long supported free and open trade policiesyehts
of 9/11 had created a sense of vulnerability and urgency for apewgl and
implementing national security policies. At the same timemirers who had been
struggling with China’s trade policies, and perceived violations of the rulevpfdand a
venue for voicing their concerns, and hoped to make headway with new trade legislation.

The research shows how the Speaker of the House controls thetilegesteenda
with the suspension of rules; how bills may or may not get to the tthoough the gate
keeping Rules Committee; and how committee chairs playieatnible in manipulating

the content and tone of testimony in hearings. Gettingldtigis through all these
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obstacles requires more than an understanding of the formal prdcesquires the
ability to finesse informal mechanisms that will create coalitions ofepand support.

Members of the 109Congress formed bipartisan coalitions to support legislative
reform so as to rebalance the power between the legislaiivex@cutive branches. The
tendency for members to support a president from their own partgleaty diminished
by the perception that the president was sidestepping his aytttogtomote free trade
at the expense of protecting national security, energy resoarcgsyitical technology.
The real victory came in the 110Congress when Republicans joined Democrats to
oppose the Republican president’'s preference for avoiding additiegslakive
constraints. Congressional members coalesced to provide the stéasmyunder the
2007 modifications to the 1988 Exon-Florio Amendment for greater &igisloversight
of CFIUS review of foreign direct investments.

The difficulty of getting bills through each house of Congress and réching
consensus between the two houses cannot be overstated. The prooegdiated by
the large number of participants and the preferences of thetitaenss, the multiplicity
of formal procedures and informal relationships within Congress, raachctions with
and loyalty to the administration. How members vote is often clobgetdeir personal
values, the information they receive, and trade-offs that must de m#h regard to
other policy issues.

The ability of Congress to develop effective policies is diminishedause
compromise is necessary to create winning coalitions. An opemcdaic process may

increase responsiveness to the public and interest groups but it Hesitie potential

273



for passing responsible legislation. Members often have short-t@mstituency
preferences and re-election takes precedence over long-terg mbéicests. Debates
have become platforms for gaining political support and often lack sulistantutions.
Therefore, in analyzing hearings and debates it is importano tbegond political
motives and innuendos to identify real policy concerns. In this stoaynteant looking
beyond posturing vis-a-vis foreign trade with a “communist regimerder to identify
common issues of concern. Here, the common thread was not just thath@kes it
development on principles that are different from the capitélisst, but that the U.S.
executive office had failed repeatedly to implement safeguagdsist acquisitions of
U.S. corporations by a foreign government-owned corporations, such as GN@@h
may pose a threat to national security and the economic well lefinrgmerican
enterprise.

In a post-9/11 world, business may no longer be “as usual’” but wjlliree
additional protection against the unforeseen perils which are boundeoiraa global
economy. This study shows how an overwhelming majority of légrslavere able to
agree that the American predilection towards an open trade pehdgh has contributed
so much to economic growth and prosperity, must be tempered with mentlef
caution. In this case, this element of caution was accomplisheefdoyning the 1988
Exon-Florio Amendment to require that the president be more acbteimtaCongress
and the public for how he implements the policy governing foreign atiqusiof

American corporations.
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®10 y.S. Government Accountability Office, Report to Congressional Reepse(GAO-
05-686), “Defense Trade: Enhancements to the Implementation of HExon-Eould
Strengthen the Law’s Effectiveness, (September 2005); 6.
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TABLE 5: LIST OF ABBREVIATIONS

AIOC Azerbayan International Operation Company

ANWR Arctic National Wildlife Refuge

APA Administrative Procedure Act

ASEAN Association of South East Asian Nations

ASML ASM Lithography

BBL/D Billion barrels per day

BEA Bureau of Economic Analysis

BOB Bureau of Budget

BTU British Thermal Units

CATIC China National Aero-Technology Import and Export Corporation
CEO Chief Executive Officer

CFIUS Committee on Foreign Investment in the United States
CIA Central Intelligence Agency

CNOOC Chinese National Offshore Oil Corporation
CNPC Chinese National Petroleum Corporation

DOE/EIA Department of Energy/Energy Information Administration

DOJ Department of Justice

DPA Defense Production Act

EOP Executive Office of the President
FBI Federal Bureau of Investigation
FDI Foreign direct investment
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FDR Franklin D. Roosevelt

FTC Foreign Trade Commission

GAO Government Accountability Office

GDP Gross Domestic Product

GOP Republican (“Grand OId”) Party

G-7 Group of Seven

HSAC Homeland Security Advisory Council

IDA International Development Association

IEA International Energy Administration

IEEPA International Emergency Economic Powers Act
lE Institute for International Economics

IMF International Monetary Fund

INS Immigration and Naturalization Service

LNG Liquid Natural Gas

LRA Legislative Reorganization Act

MFN Most Favored Nation

NEPDG National Energy Policy Development Group
NGO Nongovernmental Organization

NDRC National Development and Reform Commission
NSA National Security Advisor

NSC National Security Council

OECD Organization for Economic Cooperation and Development
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OHS Office of Homeland Security

OomMB Office of Management and Budget

oSl Office for Strategic Initiatives

PNA Premerger Notification Act

SEZ Special Economic Zone

SETC State Economic and Trade Commission

SINOPEC China National Petrochemical Corporation

SVG Silicon Valley Group, Inc.
UN United Nations

WB World Bank

WHO White House Office

WTO World Trade Organization
WWI World War One

WWII World War Two
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