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Abstract

Maritime incidents have been accompanying the shipping industry since its earliest
time. In emergent situations, it is imperative for the ship to seek and enter a place of
refuge to save the ship and rescue the crew. Nevertheless, since the 1970s, denying
the access was not a rare phenomenon, but on an increasingly regular basis, due to

the modern preoccupation with protection of the marine environment.

In this dissertation, a brief look is taken at the three high-profile accidents where the
entry of places of refuge was denied. The definition of it and the difference among
the relevant expressions are discussed in order to give a clear description of the
problem. Both the existing international conventions and the customary law are
examined to clarify whether the coastal State has a duty to accommodate a ship in
distress in the contemporary context. Some problem areas and deficiencies in the
current international regime on liability and compensation for pollution damage are
identified and discussed. To encourage the accommodation of ships in distress, the
suggestion of the coastal State’s immunity from liability is analyzed. The necessity,
feasibility of the establishment of a new convention on places of refuge and its main
contents are addressed and discussed as a legislation solution to the problems of
places of refuge. China’s attitude and measures with regard to the problems are
presented. In the last section, the dissertation concludes the results of the analysis and

argument in this subject.

Key Words: places of refuge, obligation, liability, compensation, pollution,
environment
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Chapter |

Introduction

Maritime incidents have been accompanying the shipping industry since its earliest
time. The safety of a ship and its crew may be imperiled as the result of the
external factors such as the stress of weather, force majeure, or the internal factors
such as the occurrence of structure or equipment failure, or more frequently the
human errors. There are various reasons that may render a ship in distress.
Maritime accidents may occur anywhere at any time. And in such emergent
situations, it is imperative for the ship to seek and enter a place of refuge to save the

ship and rescue the crew.

1.1 The Importance of the Study

It is an old and widely-accepted customary law to assist a ship in distress including
the provision of a place of refuge by the coastal States. Commercial vessels, or
even warships and fishing vessels are entitled to enter safe waters without the coastal
State’s permission. Nevertheless, the right of entry has changed a lot in the recent
times, especially since the 1970s. Denying the access was not a rare phenomenon,
but on an increasingly regular basis. This is to a large extent due to the modern
preoccupation with protection of the marine environment and the prevention of

pollution.  The environmental requirements are becoming more and more
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demanding. A stricken vessel carrying hundreds of thousands of tones of oil or
noxious cargoes will impose enormous risks on the coastal environment, or the safety

of the local inhabitants.

The calamitous consequences from the refused vessels in recent time have provoked
widespread repercussions and aroused intensive attention within the international
maritime community and even around the whole world. The problem of places of
refuge is brought to the forefront of the international maritime discussion. Without
clarifying the legal uncertainty, the symptom of ‘Not In My Back Yard” will still

prevail and the next Prestige will happen.

1.2 Objectives of the Study

The objectives of this dissertation are as follows:

® To demonstrate the significance and necessity of providing places of refuge;
To define places of refuge;

To distinguish the place of refuge from the other related expressions;

To clarify the obligation of coastal States in the contemporary context;

To identify the gaps of the generally-applicable international liability and
compensation regime for pollution damage;
e To provide a legal solution of the elaboration of an international convention on

places of refuge.

1.3 Order of Presentation

To achieve the objectives of the dissertation, Chapter 11 in this paper will introduce
the three high-profile accidents in relation to the place of refuge and discuss the

specific definition of it and address the difference of the relevant expressions in order
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to give a clear description of the problem. Chapter 111 will focus on whether the
coastal State has a duty to accommodate a ship in distress in the contemporary
context. Liability and compensation for pollution damage will be delineated in
Chapter 1V to examine whether the international regime can provide adequate and
prompt compensation. The necessity and feasibility of the establishment of a new
convention on places of refuge and its main contents will be construed in Chapter V.

China’s attitude and measure to solve the problems will be articulated in Chapter V1.

1.4 Scope and Methodology

During the preparatory work of the dissertation, several legal experts and professors
from World Maritime University and Dalian Maritime University provided some
constructive suggestions and proposals on how to carry out the study. By means of
extensive literature review, the author examined the status quo of the problems on
places of refuge. In particular, the majority of the proposals on places of refuge
submitted by IMO Party States during IMO Subcommittees’ meetings and the CMI
reports, as well as related papers were collected and examined to support the study.
Two fundamental problems of places of refuge are discussed and a legislation

solution is presented in this paper.
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Chapter I

The General Concept of Places of Refuge

The problem of places of refuge is not new but the recent notorious maritime
casualties stimulated the maritime community to cope with this problem. It
deserves recalling these accidents to show the significance of places of refuge. In
the wake of these accidents, the new term of ‘places of refuge’ is created by the
International Maritime Organization (IMO) to solve the problem. What is the place
of refuge? Is there any difference between it and the previously commonly used
terms, such as “port of refuge’, ‘safety haven’ and ‘place of safety’? In this Chapter,

these questions will be examined in detail.
2.1 The Stimulus to Tackle the Problem of Places of Refuge

Places of refuge play a vital role for rapid and effective assistance to ships in distress.
For example, a ship can use a place of refuge to unload its cargo of fuel oil or to
carry out repairs so that the situation does not become worse and perhaps not lead to
oil pollution. However, coastal states are usually reluctant to allow disabled vessels,
particularly oil tankers and similar vessels carrying hazardous cargo, to enter their
waters as these vessels may pose high risks of environmental and property damage
and human life loses. This reluctance has been exemplified by quite a number of

maritime incidents where vessels in distress have been refused access of places of
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refuge usually during the course of salvage operations. In recent years, three
high-profile incidents, namely the Erika, the Castor and the Prestige, brought to
international notice the severe consequences of not permitting a vessel entering a
‘place of refuge’ when in distress or the need of shelter to effect repairs or to transfer

its cargo.

2.1.1 The Erika

On December 11, 1999, the Erika, a twenty-five year old tanker registered in Malta,
laden with 31,000 tonnes of heavy fuel oil, was en route from Dunkirk (France) to
Livorno (Italy). The Erika ran into very rough sea conditions with the force 8 to 9
wind and 6 m swell. The tanker was faced with structural problems off the Bay of
Biscay and the master reported cracks in the deck plating but the ship master
informed the French authorities that the situation was under control after transfers
from tank to tank, and that he was heading to the port of Donges, at reduced speed.
Later on the captain allegedly requested permission to enter the French port of Saint
Nazaire for serious structure problems. On the 12, at 6:05 a.m. he sent a Mayday
call: the ship was breaking up. At 8:00 a.m. the same day, the Erika spilt in half in

international waters, about thirty miles south of Penmarc'h (Southern Brittany).

The French Navy and Coastguard, assisted by the British Royal Navy with
well-equipped large helicopters evacuated safely all of the 26 crew members. And
the incident caused extensive pollution to the surrounding area. The quantity of oil
spilt was estimated between 7,000 and 10,000 tonnes. Erika’s captain was
subsequently arrested for violating France’s domestic environmental law. This
incident was described as the worst oil disaster in European history at that time.

(IOPC Fund, 2004)
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2.1.2 The Castor

The fully laden 31,068 dwt tanker Castor, built in 1977, was in the course of a
voyage from Constanza, Romania to Lagos, Nigeria in December 2000. This vessel
developed a large crack on the main deck in the western Mediterranean off the coast
of Morocco, encountering heavy weather including seas of more than 8 meters and

Force 12 winds.

In order to lighten the cargo for the relief of the stresses in the vessel, the
nearly-crippled tanker sought permission for entering into sheltered waters in which
it could offload its cargo. However Castor’s requests were subsequently denied by
the authorities of many Mediterranean countries including Morocco, Algeria, France,
Gibraltar, Greece, Italy, Malta, Spain and Tunisia, mainly because of concerns that
the ship’s cargo would ignite and pose the high risk of explosion. In addition her
cargo of gasoline did not fall within the categories of “persistent oil” as recognized
by the International Oil Pollution Compensation Fund (IOPC Fund) as a serious

cause of marine pollution.

After almost forty days as a homeless pariah, as no place of refuge was granted to the
laden Castor, and the salvors were obliged to perform a ship-to-ship transfer on the
high seas after towing the vessel over 2,000 miles around the western Mediterranean.
Fortunately this was completed successfully. Nevertheless it should be noted that
the refusal of entrance to sheltered waters and the risky at-sea transfer operation in
exposed waters could have resulted in loss of vessel and the possible environmental

disaster. (ABS, 2001)

2.1.3 The Prestige
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This Bahamian registered ABS classed oil tanker of 42,820 tons gross laden with
about 77,000 tonnes of heavy fuel oil was underway from Ventspils, Latvia to
Singapore on 13th of November 2002. The vessel developed a substantial starboard
list in heavy seas some 30 miles off Cape Finisterre, Spain. As a result of the list,
the vessel lost main propulsion and began to drift. Soon thereafter, a Spanish
helicopter arrived to evacuate 24 members of the crew; the master, chief engineer,
and chief mate stayed on board to control the vessel. A request by the salvors to the
Spanish authorities to allow them to bring the casualty into a sheltered place of
refuge to transfer cargo and make repairs was declined, and the order was given that
the Prestige should be towed away from the coast. The weather conditions
deteriorated and over the next five days, the Prestige suffered additional structural
damage while being towed to an undeclared location. Finally, on 19 November
about 0800, the Prestige broke in two and subsequently sank about 133 nautical
miles off the coast of Spain, six days after the initial casualty. The majority of her
cargo went to the bottom with the vessel, from which it continues to leak slowly, but

a substantial quantity of fuel oil had already escaped from the vessel.

It is estimated that, around 40,000 tons of heavy fuel oil carried by the Prestige
spilled along coastlines from Galicia to southern France over a stretch of about 2,000
kilometers, and severely affected marine wildlife and habitats and caused inestimable
damage to marine capture fisheries, shellfish farming and the tourism industry in the
area. A ban on all fishing and shellfish harvesting over an extensive area was
imposed by the Spain authorities as the consequence of oil pollution. The Prestige
sinking is considered to be one of the worst environmental catastrophes in history

and the ecological damage could last for decades. (ABS, 2003)

These incidents highlight the urgent need to tackle the spiny problem of places of
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refuge although it is not a new one. INTERTANKO and BIMCO (2002) jointly
stated:
“The Prestige incident highlights the concerns of shipowners surrounding
coastal states’ continued reluctance to admit ships into ports of refuge.
When ships are not granted such refuge, the potential for a serious incident
is frequently increased and the safety of the crew jeopardized. The
emergency transfer of cargo and other measures to aid the stricken vessel
may be similarly hindered with a consequent increased threat to the
environment.”
Granting places of refuge can be a positive way to avoid or mitigate the threat of
pollution. These recent incidents indicate the importance of the place of refuge
issue and the environmental risk posed by not being able to handle a place of refuge

request promptly and effectively.

2.2 The Concept of Places of Refuge

2.2.1 The Definition of Places of Refuge

Pursuant to IMO Guidelines on places of refuge for ships in need of assistance (IMO,
2003a), a place of refuge is defined as “a place where a ship in need of assistance can
take action to enable it to stabilize its condition and reduce the hazards to navigation,
and to protect human life and the environment”.  This definition may be construed
in a very broad perception. A seaport may be one option but not necessarily the
most appropriate under particular circumstances. Maddern (2003, p101-102)
referred a ‘place of refuge’ as “a sheltered area of coastline where a ship in distress

may seek shelter from the wind and swell”.

Every organizations or individuals may give their various definitions on places of



Chapter Il The General Concept of Places of Refuge

refuge. Despite these concepts may be expressed in different terms, the essence is
the same: a place to provide sufficient shelter and protection so that further actions
can be taken to mitigate the threat or consequences of a casualty. When a ship isin
distress, what it needs is access to relatively sheltered waters so that operations may
be performed to make the ship and its cargoes safe with minimum risk to either the
ship, the coastal State, the environment or the salvors. There is no absolute need for
accommodation in a port. Moreover, sheltered waters may provide much better
guarantees to limit overall risks than ports. Pollution controls are indeed easier to
carry out in such sheltered waters because, in case of an accident, the environment,
safety and economy of the port is not endangered and, the ship being close to the

shore, pollution remains limited to a restricted area.

2.2.2 Distinction between Places of Refuge and Other Related Terms

“Places of refuge” is a new term to maritime practices. Before the invention of this
term by the IMO, there are several commonly-used expressions where ships require
the access to a port or other sheltered area both in the shipping practices and in the
academic research works. The term of place of refuge is more appropriate in the

contemporary context.

First, places of refuge derive from the concept of port of refuge but they are
significantly different in two aspects. One is the scope of the geographical area.
The notion of a place of refuge is broader than port of refuge in spatial terms. A
place of refuge may be protected anchorages, an inlet or other sheltered area and is
not merely confined to a port. The term of “port of refuge’ may be misleading as
what a ship in distress needs is not necessarily a port.

“Although the term ‘ports of refuge’ had been widely used in shipping

practice, it did not appear in any of the relevant conventions (i.e. UNCLOS,
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SOLAS, Salvage, OPRC, etc.). Use of the word ‘port’ might be too narrow
and restrictive vis-a-vis the envisaged scope of the geographical area which
might, in case of an emergency, be able to provide facilities and services
(including putting in place contingency arrangements) to ships in distress, in
particular laden tankers.”(IMO, 2003b)
The other aspect is the commercial implication of port of refuge. A “port of refuge”
is a commercial shipping term in common usage where a vessel deviates to a port in
order to take repairs that will then enable it to continue on its voyage. There are
references to ports of refuge in the maritime “Contracts of Carriage” in Charter
Parties and in Bills of Lading clearly demonstrating a commercial orientation rather
than a legal one(Owen, 2000, p10). In addition, ‘the port of refuge has a particular
meaning in general average as an unintended destination resulting from the general

average act’ (Chircop, 20064, p8).

Second, with the separation of the rescue of crew and the assistance to ships, the
place of refuge more restrictedly indicates the help of ships to a certain extent.
However, “safe haven” as ‘the oldest of these’ infers or hints that saving life is
involved (Chircop, 2006a, p6). Coastal states would seem to have no problem with
providing a safe haven in order to save life, but simply from consideration of the
commercial interests of ships and cargoes, coastal states would appear to be reluctant
to accommodate the disabled ships. This subtle difference is reflected in the scope
of applicability of the IMO Guidelines on places of refuge for ships in need of
assistance (IMO, 2003a). Where a ship is in need of assistance but safety of life is

not involved, these guidelines should be followed.

Finally, the connotation of the place of safety is more coherent and uniform with that

of the place of refuge in spatial terms, but it is more generally used in the salvage

10
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operation and regulated by the contracts between the ship and the salvors. The term
of the place of safety is addressed in the LOF 2000 (LLORD’S, 2000). Under it,
the contractors agree to use their best endeavours to salve the property and to take the
property to the place of safety. When the property is in a safe condition in the place

of safety, the Contractors' services shall be deemed to have been performed.

In addition, it is worth noting whether there is any difference between the ship in
need of assistance and the ship in distress. The latter is quite widely used in recent
research papers on places of refuge. The ship in need of assistance means in the
IMO Guidelines “a ship in a situation, apart from one requiring rescue of persons on
board, that could give rise to loss of the vessel or an environmental or navigational
hazard”. Distress is defined in the 1979 International Convention on Maritime
Search and Rescue as amended (IMO,1998), as “a situation wherein there is a
reasonable certainty that a person, a vessel or other craft is threatened by grave and
imminent danger and requires immediate assistance”. It is so evident that the great
differentia between a situation which requires immediate assistance and that in need
of assistance. This differentia may lead to quite different decisions on granting or
denying a place of refuge. But in practice, it is usually hard to perceive distinctly

the exact time and the severity in a specific situation.

11
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Chapter |11

The Coastal State’s Obligation to Accommodate Ships in Distress

As analyzed in the section 2.1, the severe consequences of pollution damage
following these maritime accidents, where the access to the places of refuge is denied
by coastal States, awaken and astonish the maritime community. Do the coastal
States have the right to refuse the entry of a foreign ship in distress and simply turn it
away from their waters? Is there any legal basis to oblige the coastal States to offer a
place of refuge to a ship in distress? In this section, the related international
conventions are discussed to examine whether the obligation to offer a place of
refuge is clearly set up. Then from the perspective of the customary international
law, it is analyzed whether the right of entry of ships in distress can provide the legal

basis to oblige the coastal State to accommodate a ship in distress.
3.1 The Analysis on the Existing International Conventions
3.1.1 United Nations Convention on the Law of the Sea

United Nations Convention on the Law of the Sea (1982) (UNCLOS) is referred to
as the constitution of the oceans which sets up the fundamental rights and obligations
of States. The analysis of relevant provisions of UNCLOS may be instructive on

whether ships in distress have the right of entry into places of refuge.

12
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Geographically places of refuge are usually located in the territorial sea or the
internal waters. Access to such places implicates the passage through the territorial
sea or internal waters. Subject to UNCLOS, ships enjoy the right of innocent
passage through the territorial sea. Article 18 defines “passage” as “navigation
through the territorial sea for the purpose of traversing that sea without entering
internal waters or calling at a roadstead or port facility outside internal waters; or
proceeding to or from internal waters or a call at such roadstead or port facility.” and
requires such passage to be continuous and expeditious but it does include stopping
and anchoring if “incidental to ordinary navigation or are rendered necessary by
force majeure or distress or for the purpose of rendering assistance to persons, ships
in danger or distress”. Article 19 states: “Passage is innocent so long as it is not
prejudicial to the peace, good order or security of the coastal State.” Since these
indices are highly subjective, an attempt is made to enhance objectivity by providing
a list of activities, the engagement in which would render passage non-innocent. It
is arguable that the open-ended formulation suggests that what constitutes innocent
passage is at once objective and subjective (Agyebeng, 2005, p19). And the wilful
and serious pollution is not deemed innocent. This provision does not mean that
unintentional pollution is innocent under all circumstances. The list of acts in
Article 19 is unlimited so that serious pollution which is not wilful may be called not
innocent as well (Van Der Velde, 2003, p481). And Agyebeng(2005, p39) cited that
in the case of Iran, Bahamas and Belize there is no requirement that the pollution be

willful to render passage non-innocent.

It is debatable that ships in distress have the right of entry on the basis of innocent
passage. First, the purpose of the passage is to navigate through the territorial sea
more than anything else. And passage should be a not-stop and quick sailing

through the territory sea. If places of refuge are in the territorial sea, the entry will

13
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stop there and not merely pass through it. Second, stopping and anchoring may be
part of the passage if necessary by force majeure or distress. However ship masters
or salvors usually seek access voluntarily. Murray (2002, p5) notes that “the
exercise of the right of entry implies that ships are forced into the territorial sea such
that not entering the territorial sea is impossible. In both the Erika and the Castor
cases, the masters requested permission to enter from the coastal state. ” Another
rationale is that ships seeking places of refuge, particularly vessels carrying large
volumes of crude oil or hazardous cargo, may risk coastal environments and threaten
the safety of local populations from actual or potential pollution spillage or explosion.

Under these circumstances passage may not be construed as innocent.

Moreover the right of innocent passage is not absolute and limited by the coastal
State’s right to adopt laws and regulations relating to it under Article 21, in respect of
the conservation and preservation of marine environment and its living resources and
the prevention, reduction and control of pollution. And foreign ships exercising the
right of innocent passage are obliged to comply with the laws and regulations of the
coastal state. Article 25 provides that, in case of ships proceeding to internal waters
or a call at a port facility outside internal waters, the coastal State has the right to
take the necessary steps to prevent any breach of the conditions to which admission
of those ships to internal waters or such a call is subject. This presumably implies
that the coastal state may prevent ships that not meet the conditions from passing

through the territorial sea, or prohibit the entry of the territorial sea.

Under Article 98, the coastal State has the obligation to establish, operate and
maintain an adequate and effective search and rescue service. And, both the
SOLAS Convention (IMO, 2004) and the SAR Convention (IMO, 1998) further

articulate the requirements on the rescue of persons in distress at sea. But beyond
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the humanitarian duty to assist, none of the Conventions stipulates any provision on
what is to be done with the ship in cases of force majeure or distress such as the

accommodation of such ships.

On the opposite side, States have an obligation to protect and preserve the marine
environment in pursuance of Part XIl of UNCLOS. Under Article 194, states shall
take all necessary measures to prevent, reduce and control pollution of the marine
environment from any source. The maritime leper, the disabled laden tankers, will
manifestly impose pollution risks or actually have caused pollution damage to the
marine environment. Refusal of entry may perceptibly be regarded by some States
as the necessary measures to prevent or mitigate the pollution damage. Article 194
also requires States shall ensure that activities under their jurisdiction or control not
to cause pollution damage to other states and their environment, and that pollution
does not spread beyond the areas where they exercise sovereign rights. Subject to
Article 195, in taking these measures, states shall not transfer directly or indirectly
damage or hazards from one area to another or transform o