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THE LEGAL ORIGIN AND NATURE OF INDIAN
HOUSING AUTHORITIES AND THE HUD INDIAN
HOUSING PROGRAMS

Mark K. Ulmer*
Introduction

In order to efficiently transform federal assistance into decent, safe,
and sanitary homes for American Indians on Indian reservations, the
Department of Housing and Urban Development (HUD) established
and presently regulates a system whereby financial and technical
assistance is provided to local Indian housing authorities (IHAs).
An IHA may be created by tribal governmental action or pursuant
to state statute; in either situation, the IHA is vested generally
with the authority to administer and supervise housing programs
within areas of its jurisdiction.

First, the focus of this article is to describe the legal origin of
the HUD Indian housing program since its inception in 1962. Sec-
ond, the article also seeks to analyze the legal nature of IHAs,
both tribally created and created pursuant to state law.

It is noted that the vast majority of case law involving 1HAs
is construction litigation; one of the primary responsibilities of
IHAs is to oversee the development phase of their housing pro-
jects, including the solicitation of bids from potential prime con-
tractors (both Indian and non-Indian), award of the construction
contract, actual construction of housing units, and readying those
units for Indian home buyers or tenants previously selected by
the IHA. As is common to the construction industry as a whole,
disputes frequently develop between the owner (the IHA) and the
prime (general) contractor. Therefore, it is by analyzing the
available case law involving tribally created IHAs in construction
settings that one c¢an best interpret the legal nature of an THA.

Finally, two independent but somewhat related issues concerning
tribally created IHAs are consistently raised that remain basic
hurdles to a decision by the respective court on the merits. The
first is in what situations, from a plain reading of the ‘“‘sue or
be sued’” clause contained within the Model Tribal Ordinance

Editor’s Note: In March of 1988, the officers. staff, and Faculty Sponsor Prefessor
Joseph Rarick were saddened to learn of the untimely death of Mark Ulmer in an auto
accident. Some of us, along with Piofessor Rarick, had met Mr. Ulmer in Albuquerque
at the annual Federal Courts meeting only a short time before his death. We were im-
pressed with his quick intelligence and believed this young attorney would be a valuable
asset to our profession.

We extend our deepest sympathy to Mr. Ulmer’s family and to his coworkers in HUD’s
Denver office.
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110 AMERICAN INDIAN LAW REVIEW {Vol. 13

creating the IHA, the IHA has sufficiently waived sovereign immu-
nity to be sued. The second is which courts, federal, state and/or
tribal, may have jurisdiction to entertain the matter; the unique
composition of a tribally created IHA has raised the issue of
whether it is a tribal department or division, a separate corpor-
ation, or a federal administrative agency.

1. Legal Origin of Indian Housing Authorities

The United States Housing Act of 1937, as amended (hereafter
Housing Act),’ established the Low Rent Public Housing Program
to assist the several states in remedying the unsafe and unsanitary
housing conditions facing low- to moderate-income persons and
to “‘vest in local public housing agencies the maximum amount
of responsibility in the administration of their programs.”’’? The
national housing policy, first declared by Congress in 1949, is to
provide ‘‘decent homes and [a] suitable living environment for
every American family’’;? this policy has been reaffirmed by Con-
gress.* The Housing Act authorizes the Secretary of HUD to make
loans and annual contributions to public housing agencies (in-
cluding local housing authorities) to assist in the development and
acquisition of low-rent housing projects and in maintaining the
lnw-rent character of such projects.’

Although the Housing Act provided the statutory basis for hous-
ing programs on Indian reservations, HUD did not initiate such
programs until 1962.¢ It was not until this time that HUD adminis-

1. 42 U.S.C. §§ 1404a-1440 (1978 and Supp. I 1985).

2. /d. § 1437 (1982 & Supp. III 1985). 42 U.S.C. § 1402(13) (1982) defines
the term **Authority’ as meaning the Unmited States Housing Authority. This, in turn,
s more commonly known as the Department of Housing and Urban Development. The
Housing Act authorizes the Secretary of HUD to make contributions to public housing
agencies. /d. § 1437c(a) (1982 & Supp. 11! 1985). A public housing agency is defined to
include any state. /d. § 1437a(b)(6) (1982 & Supp. 11 1985). Since the definition of “*state’”
includes Indian tribes, bands, and groups, /d. § 1437a(b}7) (1982 & Supp. 111 1985), an
Indian tribe or group 1s generally eligible for housing funds.

3. Id. § 1441 (1982).

4. See 1d. § 1441a (1982).

5. Jd. § 1437¢(a) (1982 & Supp. 111 1985). See supra note 1.

6. STAFF OF SENATE COMM. ON INTERIOR & INSULAR AFFAIRS, 94TH CoONG., st SEss.,
STAFF REPORT ON THE INDIAN HoUSING EFFORT IN THE UNITED STATES WITH SELECTED
APpPENDICES 3 (Comm. Print 1975) [hereinafter ReporT); Low Rent Housing for Indian Tribes
on Indian Reservations, Marie C. McGuire to Central Office Division and Branch Heads
and Regional Directors (1962), reprinted in REPORT, at 213; Low Rent Housing on Indian
Reservations Covered by Public Law 280, Joseph Burstein to PHA Commssioner (July
19, 1962), reprinted in RepORT, at 217

https://digitalcommons.law.ou.edu/ailr/vol13/iss2/2



No. 2] HUD INDIAN HOUSING PROGRAMS 11

tratively determined that Indian tribes had the legal authority to
establish, pursuant to tribal law, the tribal housing authorities that
could develop and operate low-rent housing projects in areas sub-
ject to tribal jurisdiction.

Subsequent federal legislative amendments to the Housing Act
in 1965, 1968,* and 1974° emphasize and further define HUD’s
authority and responsibility for assistance to low-income families
in areas subject to tribal jurisdiction. In 1964, HUD, in cooperation
with the Bureau of Indian Affairs (BIA), established the Mutual
Help Homeownership Program (‘‘Old”” Mutual Help Program)'®
as an alternative to the Low Rent Program'' initiated several
months earlier. In contrast to the Low Rent Program, which still
involves the development and admdinistration of rented dwellings
for Indian participants, the *‘Old’’ Mutual Help Program sought
to provide an opportunity for Indian homeownership that would
be *‘a strong incentive for participants to aid in the building and
maintenance of their own homes.””!'? These two programs were
followed in 1968 by a second homeownership program, the Turn-
key 111 Homeownership Program,'* which was later made applica-
ble to the Indian housing programs.

The Modernization Program also was introduced by HUD in
1968."* This program specifically provides for the rehabilitation
of outmoded or deteriorated housing. It was established to improve
low-rent housing projects by: (a) correcting extensive physical
deterioration of sites, structures, or equipment; (b) replacing out-
moded equipment or structures; and (c) improving ¢he grounds,
structures, or equipment by alieration or providing additional struc-
tures or equipment.'* The Modernization Program, applicable to

7 42 U.S C. § 3535(d) (1982).

8. Id. § 1467, 1468, 1468a (1982)

9. Jd. § 1437c(c) (1982 & Supp. 1} 1985). See also 1d. § 1437g(a)(1) (1982 & Supp.
111 1985).

10. REPORT, supra note 6. at 4-5. See PHA Mutual Help Housing for Indians, Marie
C McGuire 1o all Public Housing Administration Regional Directors {Dec. §, 1962},
reprinted 1n REPORT, supra note 6, at 221; PHA Mutual-Help Housing Program in Con-
tunciion with the Bureau of Indian Affairs, Joseph Burstein to PHA Commussioner (Nov.
30, 1962), reprinted 1n REPORT, supra, at 222.

11 See supra note 6

12 REPORT, supra note 6, at 5.

13 Id. at 6.7 See 39 Fed. Reg. 10.966 (1o be codified at 24 C.F.R §§ 804.101-.309
(1974)). redesignated at 40 Fed. Reg. 15,580 (1975); 4% Fed. Reg. 6.714 (1984).

14. 42 U.S.C. § 14371 (1982 & Supp. HI 1985).

15 Id
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112 AMERICAN INDIAN LAW REVIEW [Vol. 13

all HUD Indian housing programs, was redesignated the Compre-
hensive Improvement Assistance Program (CIAP) in 1980.'¢
In 1976 a third homeownership program, the Mutual Help
Homeownership and Opportunity Program (‘‘New’” Mutual Help
Program),'” was established to replace the ‘‘Old”’ Mutual Help
Program. HUD promulgated separate regulations at this time to
govern generally the Low Rent and ‘“‘New’’ Mutual Help pro-
grams and ‘*Old’> Mutual Help units that have been converted
to "*New’’ Mutual Help pursuant to the regulations.'* The Interim

16. 47 Fed. Reg. 22,315 (1982), redesignated at 49 Fed. Reg. 6,714 (1984). The CIAP
15 applicable 1o all HUD Indian housing programs See 51 Fed. Reg. 979 (1986) (proposed
Jan. 9, 1986).

17 41 Fed. Reg. 10,151 (10 be codified a1 23 C.F.R. §§ 805.101-.430) (1976)). See
44 Fed. Reg. 54,212 (1979).

18. Tite 24 of the Code of Federal Regulations, part 905, applies to the *"New™
Mutual Help Program and **Old"" Mutual Help units which have been converted to the
**New”" Mutual Help Program pursuant to 24 C.F.R. § 905.428 (1986). See 24 C.F.R.
§ 905.401 (1986). Part 905, subparts A"’ {General), **B'* (Development) and **C”* (Opera-
tuons) apply to the Low Rent Program

It also is clear that title 24 of the Code of Federal Regulations, part 905, subpart
**A’ 15 applicable to the **Qld’* Mutwal Help Program. What has not been clearly determined
by admimstratuve action 1s the apphcability of subpart **C™ (Operation) to the “Old"™”
Mutual Help Program. HUD intended subpart **C™" 10 govern certain aspects of this pro-
gram, not only because no new **Old"* Mutual Help projects would be approved after
March 9, 1976, but all “*Old"" Mutual Help projects would necessarily be in the “*operanon™
or “‘management”’ phase as of that date or soon thereafter.

Additional HUD regulations are binding upon all Indian housing programs. These
regulatory provisions include the following: **Definition of Family and Othcer Related Terms;
Occupancy by Single Persons”™ (24 C.F.R §§ 912.1-.4 (1986)), "*Definition of Income,
Income Limits, Rent, and Reexamination of Family Income for the Public Housing and
Indian Housing Programs™ (24 C.F R §§ 913.101- 110 (1986)), **PHA-Owned or Leased
Projects—Maintenance and Operation®” (subpans **C™" and **D""), 24 C.F.R. §§ 965.301-.410
(1986), and subparts **F'* and **G." 24 C.F.R. §§ 965.501-.605 (1986)), “*PHA-Owned
Projects—Personnel Policies and Compensation™ (23 C.F.R. §§ 967.301-.309 (1986)), **Com-
prehensive Improvement Assistance Program’ (24 C F.R. §§ 968.1-.18 (1986). See supro
notes 14-16, **PHA-Owned Projectis—Continued Operauon as Low-Income Housing After
Completion of Debt Service” (24 C.F.R. §§ 969 101-.107 (1986))."* **Public Housing Program:
Demolition or Disposition of Public Housing Programs’® (24 C.F.R. §§ 970.1-.1] (1986)).
and “"Waiver Authority”” (24 C.F.R. § 999.101 (1986)). *‘PHA-Owned or Leased Projects—
Maintenance and Operation,” subpart “*E'" (24 C.F.R §§ 965.470-.480 (1986)) applies
only 1o the Turnkey 11 and Low Rent Programs; **Annual Contributions for Operauing
Subsidy™* (24 C.F.R. §§ 990.101- 116 (1986)). 50 Fed. Reg. 52,280 (1985) applics only to
the Low Rent Program.

The secuon 8 Housing Assistance Payments Program 1« also applicable to the Indian
housing programs, but pragmatically 1s applicable only to existing housing on the reser-a-
tons 24 C.F R. § 905.103(c) (1986)

https://digitalcommons.law.ou.edu/ailr/vol13/iss2/2



No. 2] HUD INDIAN HOUSING PROGRAMS 113

Indian Housing Handbook also was drafted and implemented by
HUD to provide guidance to IHAs in administering their housing
programs."’

Today the ““Old”’ Mutual Help Program is governed primarily
by an internal HUD Handbook?® and the terms and conditions
provided in the Mutual Help and Occupancy Agreements executed
between the IHA and the individual participants.?’ No new Indian
housing projects pursuant to the ‘‘Old”’ Mutual Help Program
have been construcied or otherwise approved since March 1976.

Although the BIA's primary involvement in the Indian housing
field concerns tribal trust land issues, it established the Housing
Improvement Program (HIP) in 1965 to assist Indian families with
exceptionally low incomes or no incomes at all.?? Through HIP,
the BIA provides grants for repairs, major rehabilitation, down
payments, and some new housing construction to Indian people
who are unable to obtain it from any other source. Today this
program focuses mainly on grants for home rehabilitation and
repair. Additionally, in 1976 the BIA, HUD, and the Indian Health
Service entered into a tripartite interdepartmental agreement on In-
dian Housing to ensure increased coordination between the three
federal agencies in providing for housing and related services on
Indian reservations.?

The Housing Act authorizes HUD to process loans and annual
contributions to IHAs through the use of an Annual Contributions
Contract (ACC) 1o subsidize the development and administration
of its Indian housing programs.”* The ACC is a contractual agree-
ment between HUD and the IHA; it pledges annual contributions
(federal funds) to back notes or bonds issued by the IHA to fund
all phases of the housing project. Typically, each IHA will adminis-
ter projects under three ACCs; an ACC for rental housing,?* an

19. HUD Handbook 7440.1 (Mar. 1976).

20. Muival Help Housing Manual {Sepi. 1964).

21 Mutual Help and Occupancy Agreement, Form HUD-53044 (July 1967) (formerly
form PHA-3044)

22 40 Fed Reg. 19,195 (1975), redesignated at 40 Fed. Reg. 44,543 (1975), and 47 Fed.
Rep 13,327 (1982), 25 C F R. § 256 (1986). See REPORT, supra note 6, at 7.8,

23 23 C.F.R. part 905, subpart B, app. 1 (1986). See 24 C.F.R. §§ 905 104, 905.202
and 905 208 (1986).

23 See supru note 5

25 Low Rent Consohdated Annual Coniributions Contract, Form HUD-53010B (Nov.
1969) and Form HUD-53011 (Nov 1969).

Published by University of Oklahoma College of Law Digital Commons, 1988



114 AMERICAN INDIAN LAW REVIEW [Vol. 13

ACC for the ““Old”’ Mutual Help Program,?® and an ACC for
the **New’> Mutual Help Program.?’

HUD regulations require that an IHA be established for the
Indian tribe to take advantage of the Indian housing program.’
An IHA may be created either by properly conducted tribal govern-
ment action or p.rsuant to the applicable state law of the state
where the Indian tribe or reservation is located.?” The THA also
must demonstrate administrative and financial capability to per-
form these responsibilities as a prerequisite to HUD approval for
new housing projects.*®

1. The Legal Nature of Indian Housing Authorities

Concerning federal housing programs for American Indians,
it is apparent that HUD is subject to traditional notions of tribal
sovereignty and the power of tribal governments to generally enact
laws for the benefit of and regulate the activities of tribal members
residing on Indian reservations. However, Indian housing is not
solely an internal tribal matter. HUD has fully evidenced an intent
to maintain partial control over the administration of housing pro-
jects through promulgated regulations and continuing contractual
relations with each IHA, whether state or tribally created. In addi-
tion, HUD has adopted and applied current federal policy to its
Indian housing programs by granting each IHA the authority to
manage federal funding and accept primary responsibility for the
administration of the IHA’s housing programs.’’

26. Annual Contnbutions Contract For Mutual-Help Projects, Form HUD-53040 (June
1967) (formerly Form PHA-3040) and Form HUD-53041 (September 1963) (formerly Form
HUD-3041)

27 Mutual Help Homeownership Opportunity Program Annual Contributions Con-
tract, Form HUD-53040 (March 1976) and Form HUD-53041 (March 1976). See Mutual
Help and Occupancy Agreement, Form HUD-53056 (March 1976).

28. 24 C.F.R. §§ 905.101, 905.102, 905.108. S05.109 (1986).

29. Id § 505108

30. Id. § 905.207

31. Contrary to th~ “*termination’’ policy in effect during the 1950s and early 1960s,
1t 1s clear that current lederal executive and legislative policy favor the concept of inde-
pendent sovereign Indian nations. Pursuant to its plenary authornty, Congress has repeatedly
passcd legislation (especially duning the period 1968 1o 1982) emphasiziny tribal autonomy,
self-government, and the development of Indian reservatior. economies. These statutes
include the Indian Civil Rights Act of 1968, 25 U.S.C.A. §§ 1301-1341 (1983), the Indian
Financing Act of 1974, 25 U.S.C.A. §§ 1451-1542 (1983), the Indian Self-Determination
and Education Assistance Act of 1975, 25 U.S.C.A. §§ 450-458 (1983), the Indian Child
Welfare Act of 1978, 25 U.S.C.A. §§ 1901-1963 (1983), and the Indian Mineral Development
Act of 1982, 25 U.S.C.A. §§ 2101-2108 (1983). See Washingion v. Confederated Tribes
of the Colville Reservatuion, 447 U'.S, 135, 155-57 (1980) (the Supreme Court recognizes

https://digitalcommons.law.ou.edu/ailr/vol13/iss2/2



No. 2] HUD INDIAN HOUSING PROGRAMS 115

It is well settled that the federal trust relationship, the judicially
created doctrine that establishes and defines the federal govern-
ment’s legal responsibilities as trustee and guardian toward Indians

this congressional concern of fostering tribal self-government and economic development).

Evidence of current congressional policy is manifest within the language of the preamble
of the 1975 Indian Self-Determination and Education Assistance Act, in which Congress
**;ecognizes the obligation of the United States to respond to the strong expression of
the !ndian people for seif-determination by assuring maximum Indian participation in
the direction of educational as well as other Federal services to Indian communities.”
25 US.C.A, § 450a (1983).

President Reagan has reaffirmed President Nixon's 1970 message to Congress, see
6 Pres. Doc. 894 (1970), by announcing a policy of ‘‘removing the obstacles to self-
government”” and *‘creating a more favorable environment for the development of healthy
reservation economies.” President’s Statement on Indian Policy, 19 Weckly Comp. Pres.
Doc. 98 (Jan. 24, 1983). Reagan stressed the need to “*reaffirm dealing with Indian tribes
on a government-to-government basis and to pursue the policy of self-government for
indian tribes without threatening termination.” /d. See also Report and Recommendations
1o the President of the United Siates, Presidential Commission on Indian Reservation
Economes, Nov. 1984; S. 856, 981th Cong., st Sess. (1983), which provides for creation
of a comprchensive Indian housing program to be consolidated solely within the BIA.

The central focus concerning federal Indian housing programs has been the relationship
between the federal government, through HUD, the BIA and Indian Health Service (IHS),
and the various IHAs. The Report describes some of the problems faced by IHAs during
the early 1970s in administering their housing programs:

Whereas non-Indian governments {usually a county or municipality) may need to work
only with one Federal agency (HUD), tribal governments must work not only with
HUD, but also with the BIA for the roads and site work to be incorporated into the
housing project, and then again with 1HS, which is responsible for water and sewer
facilities servicing the project. . . .

Admusttedly, constructing housing units and providing necessary related services
1>, by nature, a complex process. Any housing authority, Indian or non-Indian, must
necessanly endure some *‘red tape’” before units can be financed. constructed and
evenzually occupied. However, the adimmstrauon of the Indian housing programs seems
10 be plagued with an inordinate amount of delay and lack of coordination. The reason
for this is primarily two-fold. First, tribal housing authorities must work exclusively
through Federal agencies and sub-agencies. This forces the tribal housing authority
1o work through the Federal bureaucracy at every turn. Secondly, many tribal housing
authorities are understaffed and their members inadequately trained and underpaid.
Few come to the housing authority with the skills and expertise necessary to cope effec-
nvely with the procedures and regulations of the several Federal agencies involved.
The net result of these factors, and others suggested above, is a cumbersome process
with which few tribai housing authorities are able 1o contend.

REPORT, supra note 6, at 14-15. See Repori of the Comptroller General to the 90th Congress,
90th Cong., 2d Sess. (1971) (entitled “Slow Progress in Eliminating Substandard Indian
Housing™")

However, paralleling the current policy endorsed by the Reagan administration, this
relatonship has noticeably improved. See also Sanita Clara Pueblo v. Martinez, 436 U.S.
49, 72 n.32 (1978) (the Supreme Court specifically identified the cautiousness rederal courts
must exert before rushing 1o *‘create causes of action that would intrude’ on delicate
matiers of internal tribal concern).

Published by University of Oklahoma College of Law Digital Commons, 1988



116 AMERICAN INDIAN LAW REVIEW [Vol. 13

and Indian tribes as beneficiaries, includes Indian housing.’
Although the trust doctrine must be based upon a federal statute
to be invoked, the extent of the doctrine is limited only by common
law trust principles.** The broad scope of this docirine extends
to off-reservation Indian housing programs as well as those within
reservation boundaries.**

It is also well settled that HUD is not barred by the equal protec-
tion clause of the Constitution or civil rights statutes from pro-
viding financial assistance approved under federal or state
statutes.*® Thus, so long as an expression of legislative intent is
manifest, an Indian preference program will fall within the pro-
tection of the trust doctrine.’®

Indian Housing Authorities Created By Tribal Action
Tribal Sovereigniy in General

The unique legal status of North American Indian tribes,
although predating the signing of the United States Constitution,

32. St. Paul Intertribal Housing Bd. v. Reynolds, 546 F. Supp. 1408, 1411 (D. Minn.
1983). See also Eric v. Secretary of HUD, 464 F. Supp. 44 (D. Alaska 1978).

3} Eric. 464 F. Supp. at 49. See also United States v. Mason, 412 U.S. 391, 398
(1973); Seminole Nation v. United States, 316 U.S. 286, 296-97 (1942).

34, St. Paul Interiribal Housing Bd.. 564 F. Supp. at 1414, The federal trust rela-
tonship was first established in the initial set of Native American cases before the Supreme
Court This trust relationship addresses the needs of the American Indian people and
the legal obligation of the federal government 1o provide services for Indian people, both
on and off the resersanon. The lederal courts use the terms **fiduciary’ and “‘trust™
relanonship interchangeably, bui there appears 10 be a difference in the degree of obligation
placed upon the federal government.

Congress alone, pursuant to ils plenary power, has the authority and the power 10
determine the manner in which the guardianship of the United States over Indians shall
be carned out and n legislaung for their protection. See Minnesota v. United States,
305 U.S. 382 (1938): United States v. Kagama, 118 U.S. 375, 384 (1886). For a discussion
of the broad applicability of the federal trust doctrine 1o Indian housing program, see
St Paul Intertribal Housing Bd., 564 F. Supp. at 1413-14.

38 Alaska Chapter, Ass'n Gen’l Contrs, of Am., Inc. v. Pierce, 694 F.2d {162 (9th
Cir 1982), applying the rule established in Morton v. Mancan, 417 U.S. 535 (1974), in
upholding Indian preference in the selection cf prime contractors for indian housing pro-
jects. See also Sr. Paul Intertribal Housing Bd., 564 F. Supp. 1408 (D. Minn. 1983)
{upholding an urban Indian housing board’s Indian preference procedure in the selection
of tenants for housing it administered).

36 St Paul Intertnibal Housing Bd., 564 F. Supp. at 1411, HUD has speafically
mandated that Indian preference policies apply to programs administered by state and
tnibal IHAs. See 51 Fed. Reg. 43,734 (1986) (1o be codified at 24 C.F.R. §§ 905.106 and
5(35.204), applicable 10 Indian housing projects advertised on or after Mar. 15, 1987; 24

https://digitalcommons.law.ou.edu/ailr/vol13/iss2/2



No. 2] HUD INDIAN HOUSING PROGRAMS 117

was not recognized by the United States Supreme Court unti]
1831.77 However, any legal analysis of Indians and Indian tribes
must focus upon the concepts of tribal sovereignty, federal-state
relations, and the nature of the asserted claim. The Constitution
directly recognizes tribal sovereignty in two separate places. First
of all, it specifically grants Congress the authority or plenary power
to regulate affairs involving Indian commerce.** Second, the Consti-
tution also gives Congress, through the President, the right to enter
into treaties with the individual tribes, pursuant to the treaty and
supremacy clauses.”’

Indian tribes have long been recognized as separate sovereign
entities, possessing attributes of sovereignty over both their
members and their territory.*® These attributes necessarily include
the authority to regulate their internal and social affairs, legislate
their own substantive law, and enforce that law in their own
forums.*' The powers of tribal government are not powers granted
by express acts of Congress but are inherent powers of a limited
sovereignty that have never been extinguished.*?

Tribal sovereignty is not, however, absoluie; it is subject to
limitation by specific treaty provisions,’> by statute ¢nacted by

C F R 2Y905.106, 905 204, 905.309 (1986), and 49 Fed. Reg. 37.749 (1984) (HUD’s siate-
ment of policy concermng its Indian preference regulations).

37 Cherokee Nanon v. Georgia, 30 U.S (5 Pet ) I (1831). See also Worcester v.
Georgia, 31 U'S (6 Pet.) 515 (1832); Johnson v. M’Intosh, 21 U.S. (8§ Wheat.) 543 (182)

38. U.S Const. ant [, § 8. cl. 3. The applicable clause states: **The Congress shall
have Power 1o . regulate Commerce with forcign Nations, and among the several States,
and with the Indian Tribes.™

39. Id ., art. 11, § 2, ¢l 2 and an. VI. The treaty-making power is shared by both
the President and the Senate, who must ratify the treaty by a two-thirds’ vote. Under
the supremacy clause, **all Treanes made. or which shall be made, under the Authonty
of the United States, shall be the supreme Law of the Land: and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Conirars notwithstanding.”™

40. Unned States v. Wheeler, 435 U.S. 313, 3223 (1978). See Bibbiu Ford. Inc. v.
~Navajo Indian Tribe, 710 F.2d 587. §91 (9th Cir. 1983). cert. demed, 466 U.S. 926 (1984).

41, Sanra Clara Pueblo, 436 U.S. at 55-66.

42 ld See Washington v. Contederated Tribes of the Colville Reservation, 447 U.S.
134 (1980): Worcester v. Georgia, 31 U.S. (6 Pct.) 515 (1832).

43 Wheeler, 435 U S. at 323 {Congress has the unilateral power 1o cancel rights for-
mally established by an Indian treaty). In addinon, the major premise concerning Indian
treanies 1s that all nights stated therein are not a grant of nghts and privileges to the tribe,
but rather a rehnguishment of such rights by the tribe, with their consent. Central Mach
Co . Anzona Tax Comm’'n, 448 U.S. 160 (1980): United States v. Winans, 198 U.S
371 (1905).
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118 AMERICAN INDIAN LAW REVIEW fVol. 13

Congress pursuant to its plcnary power,* by portions of the Consti-
tution explicitly binding on the tribes,** ana by implication due
to the tribes’ ‘‘dependent’’ status.*¢

One element of 1ribal sovereignty is the power to exercise some
form of civil jurisdiction over non-Indians on their reservations.
The Supreme Court has repeatedly recognized tribal courts as “‘ap-
propriate icrums for the exclusive adjudication of disputes affecting
important personal and property interests of both Indians and
non-Indians.’’*” The power to exercise tribal civil authority over
non-Indians derives not only from the tribe’s inherent powers neces-
sary for self-government and management but also from the power
to exclude nonmembers from tribal land.*®* Thus a tribe has the
power ‘‘to place conditions on entry, on continued presence, or
on reservation conduct, . . . non-members who [enter] the jurisdic-
tion of the tribe [remain] subject to the risk that the tribe will
later exercise {this] sovereign power.’’** This limited authority over
nonmembers does not arise unless and until the nonmember invokes
the tribal jurisdiction by entering tribal lands or by conducting
business with the tribe.*”

The limits of tribal civil authority over non-Indians have not
been precisely determined; however, recent Supreme Court decisions
involving tribal taxation of non-Indian entities provide significant
guidance.*' It is equally clear that each tribe ‘‘may regulate, through

a3, Wheeler, 435 U.S. at 323. See also Sanita Clara Pueblo, 436 U.S. at 56, 72 (Con
gress has the plenary authority to limit, modify, or eliminate the powers of local self
wovernment that tribes otherwise possess. but Congress” intent to do so must be clearhy
expressed).

45 Trans-Canada Enterp., Ltd. v. Muckelshoot Indian Tribe, 634 F.7d 474, 476-477
(9th Cir. 1980).

46. Wheeler, 435 U.S. at 323 (the Indian tribes “‘incorporation within the territory
of the United States, and their acceptance of its protection. necessarily divested them of
wome aspects ol the sovereignty which they had previously exercised”’). See Babbitt Ford.
710 F.2d at 591 nn.3-6.

37. Snow v. Quinault Indian Nation, 709 F.2d 1319, 1323 ($th Cir. 1983). cerr demed,
467 U.S. 1214 (1984), quoting Santa Clara Pueblo, 436 U.S. at 65.

48. Merrion v, Jicarilla Apache Tribe. 455 U.S. 130, {4144 (1982): Montana v. United
States, 450 U.S. 544, 565 (1981); Babbutt Ford, 710 F.2d at 592. For a discussion of two
differing approaches employed by the Supreme Court addressing this 1ssue, see Confederated
salish & Kootenar Tribes v. Namen. 665 F.2d 951 (9th Cir.), cert. demed, 459 U.S. 977
(1982)

49. Merrion, 455 U.S. at 144-45,

S0 Id at 142; Montana, 450 U.S. at 564.

S1 Thus, the Supreme Court has recently been confronted with the issues of whether
an Indian tribe has the power to regulate and tax the sale of liquor sold on the reservation
1Rice v. Rehner, 463 U.S. 713 (1983); United States v Mazune, 491 U.S 544 (1975));
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taxation, licensing, or other means, the activities of non-members
who enter consensual relationships with the tribe or its members,
through commercial dealing, contracts, leases, or other arrange-
ments.””*? Lower federal courts have upheld the authority of tribes
to regulate the affairs of non-Indians who have sufficiently infringed
upon tribal interests to warrant protection of those interests.*’

The Legal Nature of a Tribally Created Indian Housing Authority

Where an Indian tribe has an established governing body with
sufficient powers of self-government and governmental police
power to promote the general welfare within its reservation bound-
aries, the tribal governing body may perform the legal functions
otherwise performed by a state legislature or local government
with regard to HUD-assisted low-income housing.

HUD regulations specifically provide that such a governing body
may create an IHA;** in every instance where a tribal government

the power to tax the sale of cigarettes to Indians or otherwise tax a non-Indian business
located on the reservanon (Washingion v. Confederated Tnbes of the Colville Reservauon,
447 U.S. 134 (1980)), the power to impose a severance tax on o1l and gas production
by non-Indian lessees (Mernon v. Jicarilla Apache Tribe, 455 U.S. 130 (1982)). and
whether BIA approval 1s necessary before an Indian tribe may impose a tax upon lease-
hold interests 1n tnibal lands and receipts resulting from them (Kerr-McGee Corp. v
Navajo Indian Tnbe, 471 U.S. 195 (1985)). See National Farmers” Union Ins. Co v
Crow Tnibe, 471 U.S. 845 n 12 (1985).

32 Montana, 450 U S. at 564-65.

33 See A & A Concrete, Inc v. White Mountain Apache Tribe, 781 F.2d 1411 (9th
Cir ), cert demed, 106 S. Ct. 2008 (1530) (Ninth Circust affirms lower court’s dismissal
of construcnon company’s claims against the tribe for deprivanon of avil rights and pendent
state claims due to lack of jurisdiction, based on National Farmers” Umon Ins. Co. v.
Crow Tribe, 471 U S. 845 (1985); Babbit Ford, Inc. v. Navajo Indian Tribe,
T10 F 24 587, 591 (9th Cir 1983). cert. demed, 366 U.S. 926 (1984) {(the Navajo Tribe's
exeraise of aivil junsdiction over non-Indians who were repossessing an automobile, pur-
chased off the reservation, 15 not within that part of the sovereignty which the Indians
imphceitly lost by virtue of their dependent status); Cardin v. De La Cruz, 671 F.2d 363
(Oth Cu.), cert demed, 439 LS. 967 (1982) (the 1ribe retained the mherent sovereign
power 1o wimpose 1ts health, building, and safety regulations on a non-Indian’s business,
which was located on fee land wathin the exterior boundaries of the reservation); Confeder-
ated Salish & Kootenar Tribes v. Namen, 665 F.2d 951 (9th Cir ), cert. demed, 459 U.S.
977 (1982) (Ninth Circunt upheld the tribe’s nght to regulate federal common law ripanan
nights of non-Indians who owned reservanion land to which the tnibes had benehicial nile):
Knight v Shoshone & Arapahoe Indian Tribes, 670 F.2d 900 (10th Cir. 1981) (court held
as vahd the cxeraise of inbal power zomng regulanon that affecied fee land owned by
non-Indians located within reservauon boundaries)

$4 24 C.F R. §§ 905 108(a) and 905.109 (1986)
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does so, the applicable tribal ordinance must follow the exact for-
mat prescribed by HUD.** The provisions of this ordinance are
similar in substance and in form to a corporate set of bylaws.*
The format of the Model Tribal Ordinance has been virtually un-
changed since HUD first introduced it in 1962. Certain sections
of the Ordinance may be altered by the tribe on its own motion;
the majority of the provisions, however, require HUD approval
before they can be amended.®’

HUD shall not enter into an undertaking for assistance to an
IHA formed by tribal ordinance unless the ordinance has been
submitted to HUD for approval, accompanied by evidence that
the tribal government’s enactment of the ordinance has either been
approved by the Secretary of the Interior (through the BIA) or
that the Secretary has reviewed the ordinance and has not objected
to it; documentation enumerated in the HUD regulations is also
required.*®

It is not necessary that the tribe creating the IHA be organized
under the Indian Reorganization Act of 1934 (IRA),* that it have

55. Id.
56. Id § 905, subpart A, app. | (1986) {hercinafter Ordinance].
$7. Id.. and 24 C.F.R. § 905.109 (1986). The footnotes to the Ordinance read as follows:

'‘Article | may be modified as deemed appropnate.

tarucle 1V, secnion 1{a), paragraphs (1), (2) and (3) may be modified. For example
the number of board members may be more or less than five; the appointments may
be made by the elected head of the tribal government, rather than the Counal. The
IHA may be made a department or division of the tribal government, membership
on the Board may be imited to those who are members of the tribe. or 10 those who
are nonmembers of the Council, or 10 a certain number of any category.

‘Arncle [V, section 1(b) may be modified to conform to changes in Article 1V,
secion 1{a), and as o the length of the term of membership.

*Article tV, section 1(¢) may be modified as 1o the manner ol appointment of the
Chairman. For example. 1t may provide tor appointment by the Board members or
by the elected head of the tribal government. This paragraph may also be modified
as to the manner of apporntment of the other officals

*Article TV, section 1(d) may be modified. but adequate safeguards against arbitrary
removal shall be included

*Arncle 1V, secuon 1{D) may be moditied 1l deemed appropnate where the full Board
cons.»I~ of more than 5 members.

"Arucle VI, section }(f) may be modified 10 insert the name of the appropriate
court, or it may be deleted where 1t 1s demonstrated 10 HUD that the junisdicnion
for evictions 15 vested in other than tnbal courts (e g.. State courts or Courts of Indian
Otfenses).

S8 24 C.F.R. § 905.109 (1986).
59 25 U.S.C §§ 461-479 (1983 and Supp I 1985). See Bubbirt-Ford, 710 F.2d
at 399 (Indian tnbes are not required 1o adopt a conshitution pursuant 1o the IRA before
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previously enacted a tribal constitution and bylaws, or that it even
be federally recognized; HUD will consider many factors in deter-
mining whether a tribal government retains sufficient powers of
self-government to create an IHA.*° .

No one factor is compelling when HUD makes this factual deter-
mination. The Trenton Indian Housing Authority in North Dakota,
for example, administers Indian housing programs without the
benefit of an Indian reservation. Similarly, the Joint Business
Council of the Arapahoe and Shoshone tribes of the Wind River
Indian Reservation, Wyoming, created the HUD-approved Wind
River Housing Authority without the benefit of a joint tribal consti-
tution or oy laws. It is clear, however, that the majority of IHAs
have been created pursuant to properly enacted tribal ordinances.*

HUD regulations require that tribal ordinances enacted before
March 9, 1976, that do not conform to the required provisions
of this form, must be amended as soon as possible thereafter to bring
them into compliance.®? Additionally, beginning January 1, 1977,
no contract or amendment providing any additional commitment for
HUD financial assistance shall be entered into unless such con-
forming amendments have been enacted.®’

exeraising cvil junsdiction over non-Indians on the reservation). See ulso F. CoHEN. HAND-
poOK OF FEDERAL INDIAN Law 231-32 (R. Strickland ed. 1982).
60. Among the factors that HUD will consider in determuning whether a tribal govern-
ment retams sufficient powers of self-government to create an IHA includes whether it has.
1) been officially denominated a tnibe pursuant 1o the IRA or otherwise recognized
by the Federal government as ehgible for basic Federal services, whether by act of
Congress of execulive order:
2) enacted a tribal consutution and by-laws which have obtained BIA approval
pursuant o 25 U S.C.A. § &1 (1983) and 25 C.F.R. &§ B1-83 (1986);
1 had weaty relanons with the United States:
4) been treated as having collective rights in tnibal lands or tfunds. even though
not expressly Jesignated 2 tribe:
S) been treated as a tribe or band by other Indian tribes;
6) exercised political authority over its members, through a tribal council or other
disunct and domestuc form of government,
7) mamtained an uninterrupted exisience as a united community, isolated for the
most part hom non-Indian infiliration; and.
8) maintained a land base for a prolonged penod of ume.
F Cone~, supra note 59, at 13-16; Mcmo. Sol. Int Feb. 8, 1937 (Mole Lake Band cf
Chippewas), Montova v Umited States, 180 U.S 261, 266 (1901).
a1 Currenthy there are approamately 131 (aibally crea:2 | Indian housing authorities
that admimster housing programs on their respective reservanons. Altogether, there are
approumately 172 Indian housing authorities presently n the Umited States.
62 23 C T R % 905 109(d) (1986).
63 Id § 905 109
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The Model Tribal Ordinance creates a special relationship between
the tribal governing body and the IHA. The IHA is established
as a separate public body, primarily so that the tribal government
is protected from the debts and obligations created when the THA
borrows money to develop projects.®® As the IHA is a separate
entity, the tribal government is not responsible for the day-to-day
supervision of the IHA’s activities, nor is it responsible for the
THA’s legal obligations or debts.

The tribal government maintains a reasonable amount of control
over the activities of the IHA, though, by retaining the authority
to amend the tribal ordinance,** to designate the members of the
board of commissioners,*® and the person who will serve as chair-
man,®’ to require reguler reports to be provided,*® and to reserve
the right to remove a member of the board for serious inefficiency,
neglect of duty, or misconduct in office.*® The Crdinance notes
that there is a shortage of decent, safe, and sanitary low-income
housing that cannot be remedied through the operation of private
enterprise.” The provision of adequate housing is expressly declared
1o be a ‘‘governmental function of Tribal concern” to the tribal
council,” and the property of the IHA is deemed to be ‘‘public
property used for essential public and governmental purposes’ and
exempt from all taxes and special assessments of the tribe.”?

Article I1 of the Ordinance lists the three primary purposes for
which each IHA was created: to remedy unsafe and unsanitary
housing conditions on the reservation; to supply decent, safe, and

64. See ud.. art. V, & 2 (""The Tnbe shail not be liable for the debis or obhgauons
of the Authonty™); art VI, § 2 (*"Neither the commissioners of the Authonty nor any
person executing the obhgations shall be hable personally on the obhgations by reason
of 1ssuance thereof™), art. VI, § 3 (*"The notes and other obligations of the Authoruy
shall not be a debt of the Trnibe and the obligations shall so state on thenr face™); and
art. V1, § 7, which dehneates generally the authority granted to the IHA to incur obhgations.

65. See 24 C.F.R § 905 109 (1986), supra note 57.

66. Ordinance, supra note 56, art. IV, § | (a)(2)

67 Id., art. IV, § ).

68 Jd & Ith), and art. Vi, § |

69. Id , art. IV, § 1{d). This secuon mav be modified by subsequent tribal ordinance,
but any modification must include safeguards against arbitrary removal.

70 Id . art 1§81 and }

T oId §4

72 Id., art. VIL § 6 See aiso art. VI, § 1(a) (the tribe agrees not to levy or impose
anv real or personal property taxes or special assessments upon the THA or 1ts properiy)
and 42 U S.C § 1437d(d) (1983 and Supp 111 1985); art. VII, § 3 (the obligations of
*he THA are given the same legal effect as THA-owned property).
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sanitary housing for persons of low income; and to provide employ-
ment opportunities through the construction, repair, and operation
of low-income dwellings.

The Model Tribal Ordinance establishes the organizational struc-
ture, powers, and duties of the IHA. The board of commissioners,
typically consisting of five members, retain the authority to set
the policies the IHA will follow.”> The THA also employs a staff,
headed by an executive director, which is responsible for the day-
to-day operation of the IHA and for carrying out the policies
established by the board.

The powers of the IHA are set forth in article V, section 3
of the Moael Tribal Ordinance. An examination of the twenty enum-
erated powers evidences the intent of the tribe and of HUD, which
drafted the ordinance, that the IHA would be a separate corporate
body with the freedom to contract with and conduct business trans-
actions with off-reservation entities. However, each IHA’s initial,
and arguably most important, contractual relationship will be with
HUD. Upon the sxecution of an ACC, federal monies will become
available to fund IHA housing projects: these federal funds generally
are the sole source of financial assistance provided to the IHAs
to construct and manage the projects.

Finally, article VIII states that the tribal government will
cooperate with its respective [HA in connection with the construc-
tion and management of housing on the reservation. Article VI
is similar in nature to the cooperation agreements required of non-
Indian public housing authorities in dealing with their local govern-
ing bodies.™* The Model Tribal Ordinance also states that the tribe’s

7Y Jd . oart IVO§ Haxl).

74. Each IHA must exccute cooperation agreements with each local governing body
that will provide water and sewer services and local cooperation Section 5(¢) of the Housing
Aut provides as follows.

In recogmition that there should be local determination of the need for lower income

housing 1o meetl needs not being adequately met by private enterprise—
(1) the Secretary shall not make any contract with a public housing agency for
preliminary loans (all of whick shall be repaid out of any moneys which become
available 1o such agency for the development of the projects involved) for surveys
and planning n respect to any lower income housing projects (1) unless the govern-
ing body of the localny involved has by resolution appreved the application of
the public housing agency for such preliminary loan; and (ii) unless the public housing
agency has demonstrated (o the satisfaction of the Secretary that there is need for
such lower 1ncome heusing which is not being met by private enterprise; and
(2) the Secretary shall not make any contract for loans (other than preliminary
loans) or for annual contributions pursuant to this Act unless the goverming body
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intent is to do any and all things necessary to secure the financial
aid or cooperation of the federal government in the undertaking,
construction, maintenance, or operation of the respective IHA’s
projects and that no other tribal ordinance with 1espect to the
acquisition, operation, or disposition of tribal property shall be
applicable to the THA.™

of the locality involved has entered into an agreement with the public housing agency
providing for the local cooperation required by the Secretary pursuani 10 this Acl.
42 U.S.C. § 1437c(c) (1982 & Supp. 1l 1985) (emphasis addcd).

Each Annual Contributions Contract entered into by HUD and an IHA also requires
that the 1HA enter into cooperation agreements with the governing body of the locality.
See Low Rent Consolidated Annual Contributions Contract, Form HUD-53010B (Nov.
1969), § 1. at 1: Annual Contributions Contract For Mutual-Help Projects, Form
HUD-53040 (June 1967) {formerly Form PHA-3040), § 1, at I; Mutual Help Homeowner-
ship Opportunity Program Annual Contributions Contract, Form HUD-53040 (Mar. 1976),
§§ 0.1, 0.6 and 0.7, at 89.

Where the local governing body is the respective tribal government, a tnbally created
IHA does not have to enter into separate cooperation agreements because article VIII
of the ordinance is sufficient 1o fulfill this requirement. However, when the local govern-
ing body is a state-incorporated municipality, the [HA is required by federal statute and
by contract o enter into separatc ~ooperation agreements with the local governing body
(this also 1s the case where the IHA is created purcuant to state law).

The local cooperation required by the cooperation agreement form prescnbed by HUD,
Form HUD-52481 (Nov. 1969), includes the following: exemption from real and personal
property taxes; the provision of the same public services and facilities to the project at
nn cost to the THA as are furnished at no cost to other housing units within the governing
bodv's junsdiction (including, for example. police and fire protection); and the provision
at water mains and storm and sanitary sewer mains to the project. for which normal
services the IHA may make payments not to exceed those assessed private owners n the
arisdiction

The standard cooperation agreement form may be modified with the approval of
the applicable HUD Regional Office, provided that all legal requirements are otherwise
met See Intenm Indian Housing Handbook, Handbook 7440.1 (Mar. 1976) [herealter
IHH]). ch. 1. § 1-3(d), at 1-13. For example, when a local governing body is unable to
mahe expenditures for any facilities or improvements required by the covperation agreement,
and such facilies or improvements are not normally provided by the local goverming
body but are the obhgation of a private developer under local codes or established pracnices,
the cooperation agreement may be amended accordingly.

A cooperation agreement may be for as large a program as the parties may agree
tn; however, HUD will not approve applications for new or additional housing or enter
into Prehmunary Loan Contracts or Annual Contributions Contracts (ACCs) for umits
i a speaitic locahty where the number of units 1o be administered by the IHA exceeds
the number of units covered by the cooperation agreement with the local governing body
tor that locahty, See IHH, § 1-3(d), at 1-13. Any cooperation agreement that 1s executed
by an ITHA and its local governing body 1s subject to HUD approval. See 1HH, 41 1-3(d)(1)
and (2), at 14
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Tribal Department, Agency, or Corporation?

In DuBray v. Rosebud Housing Authority,”® the United States
District Court for the District of South Dakota determined that
the tribally created Rosebud Housing Authority was a ‘“‘tribal agency,
to which the limitations of the United States Constitution do not
apply.”””” In determining whether the I[HA was a tribal agency
or a federal administrative agency, the court noted:

The Rosebud Housing Authority was established by the Rosebud
Sioux Tribal Council in the exercise of its powers of self-
government. The Rosebud Housing Authority operates in con-
nection with the United States Department of Housing and
Urban Development in the operation and development of hous-
ing projects on the Rosebud Reservation. But this Court must
reject the Plaintiffs’ claim that the RHA does not possess attri-
butes of tribal sovereignty and is sufficiently linked to HUD
that it may be considered an agency of the federal government,
rather than of the tribe.”*

This determination was relied upon by the Eighth Circuit Court
of Appeals in Weeks Construction, Inc. v. Oglala Sioux Housing
Authority,” in specifically holding the Oglala Sioux Housing
Authority to be an arm of the tribal government. The Eighth Ci;
cuit stated that *‘a tribal housing authority possesses attributes

of tribal sovereignty, . . . and suits against an agency like the Hous-
ing Authority normally are barred absent a waiver of sovereign
immunity.”*¢

It is well settled that an THA is not a *‘tribe’’ for purposes
of the federal jurisdictional statute that permits Indian tribes to

75, Ordmance supra note 56, art. V, §§ 4 and §

76. S65 F Supp 462 (D.S.D. 1983).

77 Id. at 466

78 Id at 465-66.

79. 797 F 2d 6638 t&%th Cir. 1986).

80. Id. at 671. See ulso Wilson v Turtle Mountain Band of Chippewa Indians &
the Turtle Mountain Housing Auth., 459 F. Supp. 366, 368-69 (D.N.D. 1978), where the
Unsted States Distnct Court for the District of North Dakota found that both defendants
were sufficiently hnked such that not only did tribal sovereign immunity pass to the Housing
Auihonty (TMHA), but also that no waner of that immumty was manifest. Thus the
fawsunt, filed by a Turnkey [T participant under the Indian Civil Rights Act agaiast TNHA
1o ¢njoin an evichion action filed by TMHA, was barred by the tribe’s sovercign immunity.
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file suit in their own behalf.*' It also is clear that each Indian
tribe that utilizes the Model Tribal Ordinance in creating its IHA
not only will not be liable for the IHA’s debts or obligations (unless
the tribe later agrees to do 50),*? but also that the tribe does not
agree to make the IHA a tribal ‘‘department’’ or ‘‘division’ unless
the tribal ordinance specifically states this.*’

The issue of whether an Indian housing authority is sufficiently
linked to HUD to be legally a *‘federal agency’’ was also addressed
by the United States Claims Court in Deroche v. United States.**
H:re, a general contractor to an Indian housing project filed suit
against the United States in the Court of Claims, alleging that
the Blackfeet Indian Housing Authority allowed funds obligated
for certain housing construction contracts to be expended for other
purposes, with HUD’s knowledge. In dismissing the claim, the
Court of Claims found that the IHA was not a federal agency
or auspice of the United States.** The court relied on substantial
case law for the proposition that although it may be necessary
for ihe federal government to establish standards and requirements
for IHA housing projects, an IHA does not become an ‘‘agent”
of the federal government solely because of such control.*

Similarly, the United States District Court for the District of
Utah decided in Knowlton H. Brown Construction Co. v. Washoe
Housing Authority,*” that mere HUD approval of the IHA con-
struction contract with a general contractor does not give rise to

81 See Namekagon Dev. Co. v. Bois Forte Reservation Housing Auth., 395 F. Supp.
23 (D Minn. 1974), aff'd, 517 F.2d SO& (8th Cir. 1975); Hickey v. Crow Creek Housing
Auth., 379 F. Supp. 1002 (D.S.D. 1974). 28 U S.C.A. § 1362 (1982) provides access Lo
federal district courts for recognized Indian tribes. It was intended 1o give tribes such
access, particularly when the United States declined to act for the tribes. See, e.g., Moe
v Confederated Salish & Kootenai Tribes, 425 U.S. 463, 472-75 (1976); Gila River Indian
Commumity v. Henningson, Durham & Richardson, 626 F.2d 708, 710-15 (9th Cir 1980):
Navago Tribal Util. Ass’n v. Arirona Dep't of Revenue, 608 F.2d 1228, 1231 (9th Cir.
1979) (**we are convinced that section 1362 does not cover subordinate, semi-autonomous
tnbal entities’).

For a general discussion cf federal court jurisdicuon over actions brought by Indian
tribes under 28 U.S.C.A. § 1362 (1982), see Annotauon, United States District Court
Junisdiction of Action Brought by Indian Tribe Under 28 U.S.C.A., § 1362, 65 A.L.R.
Fed 649 (1983).

82 See supra note 64.

83 Sec supra notes 56, 57, at n.2.

84 2 Ct. CI 809 (1983).

8S Jd at 811 n.l.

R6 Id. au 812,

&7 625 F. Supp. 595 (D. Utah 1985).
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an expressed or implied contractual relationship between HUD
and the general contractor. Said the court:

Although HUD, through its supervision of the use of federal
funds by the housing authority, approved the contract, its in-
volvement does not manifest an agreement between HUD and
the plaintiff. A representative of HUD signed the contract indi-
cating HUD’s approval, but the contract named neither HUD
nor the United States as a party therein. The approval itself
did not create a contract, express or implied. [Citation omitted.}*

However, the Comptroller General of the United States has de-
termined that an IHA that receives funds from HUD to fund con-
struction of housing is tantamount to a ‘‘grantee’” for purposes
of review by the General Accounting Office.*” Therefore, each
JHA is bound by fundamental principles of federal procurement
inherent in the concept of competition.

Both tribally and state-created IHAs are *‘tribal organizations’’
within the meaning of the federal statutes governing embezzlement
and misapplication of ‘‘tribal organization’’ funds.®® The Ninth
Circuit, in stating that *‘the [Hopi] tribe, through its Council, par-
ticipates in and exercises at least indirect control of the {Hopi
Tribal] Housing Authority and its activities,”” specifically recognized
the interdependence of the IHA with other ‘‘arms’’ of the tribal
government.”

Furthermore, the BIA has administratively determined that the
Salish and Kootenai Housing Authority of the Confederated Salish
and Kootenai tribes of Montana qualifies as a *‘tribal organization™
under the Indian Self-Determination and Education Assistance Act
of 1975% because the IHA’s activities ‘‘include the maximum par-

88. /d. at 602-03. See also Rosebud Housing Auth. v, LaCreek Electric Coop . Inc .
No. CIV-85-375. 13 Indian L. Rep. 6030 (Rbd Sx Tr. Ct. 1986) (HUD is not an in-
dispensable party in a tribal court action by an THA against an clectric cooperative doing
business on the reservation).

89. Comp. Gen. Op. No. B-215883 (Aug. 13, 1984).

90 United States v. Brame, 657 F.2d 1090 (9th Cir. 1981) and United States v. Eldred.
SR8 F 2d 746 (9th Cir. 1978) (iribally created I1HAs). United States v. Crossland. 642 F.2d
111} (1th Cir. 1981) (state-created [HA). See 18 U.S.C. § 1163 (Supp. 1984)

91 Brame, 657 F.2d at 1092.93

92. 25 U.S.C. § 450b(c) (1982 & Supp. 111 1985). The relevant statutory section reads
as follows:

**Tnbal argamzation”™ means the recogmzed governing body of any Indian tribe: any

legally estabhshed organization of Indians which 1s conirolled, sanctioned, or chartered

by such governing body or which is democratically elected by the adult members of
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ticipation of all [tribal] Indians.’’®* As the Salish and Kootenai
Housing Authority may now apply in limited situations on behalf
of the tribes for Community Development Block Grant (CDBG)
funding pursuant to the Housing and Community Development
Act of 1974, as amended,** the question arises whether the IHA
itself may apply for CDBG funding in its own right pursuant to
the regulations.

Indian Housing Authorities Created
Pursuant to State Law

Regulations promulgated by HUD permit creation of an IHA
pursuant to state law where the state has authorized generally the
creation of public non-Indian housing authorities to carry out low-
income housing projects.®® A state-created IHA is established as
a corporate entity with enumerated powers similar (if not identical)
to those granted a city, county, or state public housing authority.’®
There are approximately forty state-created IHAs in the United

the Indian community to be served by such orgamzation and which includes the max-
umum participation of Indians in all phases of us actmaties.

93 The BIA made this determinanion in a Dec. 4. 1985, letter from Donovan Boldt,
Acting Area Superintendent. Flathead Agency, Pablo, Mont.. to John Dibella, Director,
Housing Development Division, HUD-Region VI Office of Indian Programs, Denver, Colo.

94 42 U S.C. §§ 5301-5320 (1982 & Supp 111 1985) Pursuant to this statutory authori-
ty. HUD promulgated regulations (o implement the Indian Community Development Block
Grant program. See 24 C.F.R. §§ 571.1-.704 (1986). Eligible applicants for Block Grant
funding include tnbal orgamzanons, which are eligible under Title 1 of the Indian Self-
Determination and Education Assistance Act. when the Indian tribe, band, group, na-
tion, or Alaskan native village creaung the orgamsation authorizes the orgamzation to
apply for such funding through a concurring resolution. 24 C.F.R. § 571.5(b) (1986). Eligi-
ble inbal organizations pursuant to the Indian Self-Determinanion Act will be determined
by the Bureau of Indian Affairs on a case-by-case bass. Id.

95. 24 C.F.R. § 905.108(b) (1986).

96 A lisung of the non-Indian state housing authority statutes 1s as follows: ALa.
CobpE 3§ 24-1-1 10 -134 (Supp. 1985) (Alabama): Araska STat. §§ 18.55.010-.290 (1985)
(Alaska; sce mnfra notes 109-114); Ariz. Rev. STAaT Axn  §§ 36-1401 to -1425 (1974)
(Anzona); ARK STAT. ANN, §§ 19-3001 10 -3080.24 (1980) (Arkansas); Cat. HEaALTH &
Sarery Copr §§ 34200-34380 (Supp. 1986) (California): Coto. REv. STAT. §§ 29-4-101
10 -732 (Supp. 1985) (Colorado); Conn. GEN. STaT. §3§ 8-38 to -119aa (1985) (Connec-
ncut); Der. Cope ANN. tit. 31, §§ 4301-4322 (1975) (Delaware); D.C. Cope AxN. §§ 5-101
10 <116 (1981) (providing for the Navonal Capitol Housing Authonity) (District of Columbia);
Fia Stat. AnN, §§ 421 001-.55 (Supp. 1983) (Florida); Ga. Cope ANN. §§ 8-3-1 10 -208
(Supp 1985) (Georgia); Hawan Rev. Stav. §§ 356-1 to -41 (Supp 1984) (providing for
the Hawai Housing Authority) (Hawaii); IDaHo CopE §§ 50-1901 to -1927 (1980) (Idaho):
Ite AN, Stat. ch 67 1/2, §§ 1-27¢ (Smith-Hurd Supp  1985) (1llinois): Inp. CODE ANN.
3§38 36-7-81-1 10 44 (Burns Supp. 1985) (Indiana); lowa CopE §§ 270.1-.60 (1985) (providing
for the lowa Housing Finance Authority) {lowa); Kan. STAT. Ann. §§ 17-2336 10 -2365
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States that currently administer Indian housing programs. States
that have organized IHAs include Oklahoma (19), Alaska (12),
Maine (3), Texas (2), Connecticut (1), Nebraska (1), North Carolina
(1), and Utah (1).

HUD regulations governing the Indian housing programs apply
equally to both state-created and tribally created IHAs, with three
important exceptions. First, state-created IHAs are specifically ex-
empt from the requirement of enacting the HUD-prescribed Model
Tribal Ordinance.®” Thus it is the state’s prerogative as to how the
THA will be organized, who shall be liable for its obligations, and
to what extent the IHA may waive sovereign immumty.

Second, state-created [HAs subject themselves to state civil and
criminal jurisdiction by their very creation. That an [HA 1is created
pursuant to state rather than federal law does not exempt it from
federal restrictions. In addition, any state statute that conflicts

(1981) (Kansas); Ky. Rev Stat. §§ 80.010-.610 (Supp. 1984) (Kentucky): La. REV. STAT.
ANN, §§ 40:381-:581.41 (West Supp. 1985) (Louisiana). Me. REv. STAT. ANN. tit. 30,
§§ 4551-4788 (Supp. 1985) (Maine; sce infrc notes 115-120); Mp. Anx, Cobg art. 44A,
§§ 1-33 (Supp. 1985) (Maryiznd): Mass. GEN. Laws Anx. ch. 121B, §§ 1-59 (West Supp.
1985) (Masszchusetia); Mic Stat A~ 8§ 16.114(1)-.11498XD) (Callaghan 1982 & Supp.
1985) (Michigan); MINN. STAT. ANN, §§ 462A.01-.24 (West 1984) (Minnesota); Miss. Cope
ANN, §§ 43-33-1 10 -69 (Supp. 1985) (Mississippi); Mo. REv. S1aT. ¢§ 99.010-.230 (Supp.
1985) (Missour1); MonT, CODE ANK. §§ 7-15-2101 to -4532 (1985) {Montana); NeB. Rev.
STAT 8§ 71-1518 1o 1554 (1981) (Nebraska); Nev. Rev. Stat. §§ 315.140-.780 (Housing
Authonty Law of 1947) and 315.960-.996 (State Rural Housing Authority Act) (1983)
(Nevada); N H. REv STAT. ANN. §§ 203:1-:27 (1977) (New Hampshire): N J. Rev. StaT.
§§ 55:14A-1 to -58 (Supp. 1985) (New Jersey): N.M. Star AN, §§ 3-45-1 to -25 (municipal
housing authorities), 11-3-1 1o -6 (regional housing authorities). and {1-4-1 to -8 (New
Mexico State Housing Authonity) (Supp. 1985) (New Mexico); N.Y. Pus. Hous. Law
43A, §§ 30-57 (McKinney Supp. 1986) (New York): N.C. Gen. Stat. §§ 157-1 to -70
(1982) (North Carolina); N.D. Cent. CopE §§ 23-11-01 10 -36 (Supp. 1985) (North Dakota);
Ouio Rev, Cobe ANN. §§ 3735.01-.07 (Page Supp. 1984) (Ohio): 63 OxLa Stat. §§ 1051-99
(Supp. 1986) (Oklahoma; see nfra notes 102-108); Or. REv. STAT. §§ 456.055-.200 and
456.205-.230 (1985) (Oregon); Pa. STat. ANN. nt. 35, §§ 1541-68 (Purdon Supp. 1985)
(Pennsylvama); R.1. GEN. Laws §§ 45-25-1 10 45-27-21 (1980) (Rhode Island). S C CobEe
AN~ §§ 31-3-1 10 -1360 (Law. Co-op 1976) (South Carolina): S.D. Copiriep Laws ANN.
§§ 11-7-1 10 -109 (local housing and redevelopment) and 11-11-1 to -185 (housing develop-
ment authority) (Supp. 1984) (South Daxota); Texy Cope ANN  §§ 13-20-101 to -614
(Supp. 1985) (Tennessee): TEX. Rev. Civ. STAT. AxnN. art. 1269k (Vernon 1963) (Texas);
UTaH Cope ANN. §§ 55-18-1 1o -31 (1979) (Utah); V1. STAT. ANN. tit. 24, §§ 4001-4026
(Supp 1985) (Vermont); Va. Cope §§ 36-1 to -55.6 (1984) (Virgima); Wass. Rev. Cobe
ANN §Y 35-82-010 1o -910 (1985) (Washington); W. Va, Cobe §§ 16-15-1 to -25 (1985)
(West Virgima); Wis, STAT, ANN. §§ 66.395- 404 (West Supp. 1985) (Wisconsin): Wyo.
STAT 3§ 15-10-10) to -117 (1980) (' Vvoming). See generally Revised Model Business Cor-
poraton Act Annotated. vol. 1-3 (1984).
97. 24 C.F.R. § 905.10%(a) (1986).
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with federal law must be subordinated to the federal law, following
a preemption analysis.

Third, 1t is not mandatory that an IHA organized pursuant to
state law be created by ‘‘exercise of a tribe’s powers of self-
government’’; thus, a tribal government is not a necessary prerequi-
site for its creation.®® At least two IHAs were created under state
law, although the respective tribes they were to service had been
terminated by an act of Congress.*”

Nine state housing authority statutes directly provide for the
creation of IHAs.'°° However, in at least three instances, an IHA
was organized under the state housing authority act that did not
specifically provide for the creation of IHAs.'®

Three states have been particularly prominent, not only by the
number of IHAs created pursuant to state law but also by the pro-
fuse legal activity generated by these state-created IHAs. Oklahoma
enacted legislation permitting IHAs to be created pursuant to state
law,'®? and nineteen such IHAs presently administer Indian housing
programs within state borders. Although these state-created IHAs
have been ruled to be arms of the state government, in legal con-
sequence they are a tribal entity.'®

98. Id §§ 905.108(b), 905.109(a).

99. The Utah Paiute Tribal Housing Authority is the IHA for the Utah Paiute Tribe.
This THA was created in 1974 despite the fact that its respective tribe, the Paiute Tribe
of Utah, was then currently terminated. 25 U.S.C.A. §§ 741-760 (West Supp. 1983). The tribe
was not restored to federal status until 1980. 25 U.S.C.A. §§ 761-768 (West Supp. 1983). The
Alabama-Coushatta Indian Housing Authority administers housing projects for a tribe
(the Alabama-Coushatta Tribe) that is currently terminated. 25 U.S.C.A. §§ 721-728 (West
Supp. 1983)

100 These states are as follows: Alaska (ALASKA STAT. §§ 18 55.995-.998 (1985)). Con-
necticut (Conn. GeEn  STaT, § 47-66a (1985)). Louisiana (La. Rev. StaT. AnN. §§
40:581.1-.41 (Supp. 1985), Maine (Me. REV. STAT. ANN, fit. 22, §§ 47314739 (1978)).
Maryland (Mp Ax~N, CODE art. 44A, § 23A (1982)), Minnesota (MINN. STaT. ANN. §§
462A.06) (See MINN, STAT. ANN. § 462A.07, subd. 14-15 (Supp. 1985)); St. Paul Intertribal
Housing Bd., 564 F Supp. at 1408), North Carolina (N.C. Gex. STaT. §§ 157-66 to -70 (1982)).
Oklahoma (63 Oxta. StaT. § 1057 (Supp. 1984)). and Utah (Utan Cope AnN. § 55-18-19
(1974)).

Additionally, North Dakota statutonly provides that any real property that is part
and parcel to an Indian housing project 1s exempt from levy and sale (N.D. Cent. CoDnE
§ 23-11-28 (1978)). and that the property of an Indian housing project is exempt from
taxes and special assessments (N.D. Cent. Cope § 23-11-29 (1978)).

101 The Housing Authority of the Village of Winnebago, Nebraska (see NEB. Rev.
STaT. §§ T1-1518 10 -1554 (1981)), and the Alabama-Coushatta and the Tigua Indian Housing
Authonities of Texas {see Tex. Rev. Civ. STAT. AnN. art. 1269k (Vernon 1963)).

102. 63 OKLA. Stat. § 1057 (Supp. 1986)

103. Ahboah v. Housing Auth. of Kiowa Tribe, 660 P.2d 625, 632 (Okla. 1983). quoting
Ware v. Richardson, 347 F Supp 344, 347 (W.D. Okla. 1972).
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A dispute between members of the tribe and the IHA is an
intratribal matter over which federal courts cannot take jurisdic-
tion;'** however, a dispute between two groups of individuals each
claiming to be the same IHA of an Oklahoma tribe is a question
properly before the state courts.'®* The state also has no adjudica-
tory jurisdiction over forcible entry and detainer by an IHA againist
Indian lessees of trust allotments, as the land is properly Indian
country.'®® An Oklahoma IHA’s powc. of eminent domain, granted
by state statute,'’ has also been upheld as constitutional.'®

Federal settlement legislation resulted in a state (Alaska) enacting
legislation specifically addressing and accepting control over
IHAs.'*® In 1971, Congress enacted the Alaska Native Claims
Settlement Act''® to address the aboriginal land claims of the
various Alaskan natives and tribes.!'' Twelve regional native cor-
porations were established,''? with the individual Alaskan natives
acting as shareholders within the corporate structure. Twelve state
IHASs were established, patierned after the settlement legislation
enacted by Congress.”** Alaskan IHAs may accept financial assist-
ance only from the federal government, and then only upon a
showing of an existing ‘‘acute shortage of housing.””'"

Maine has also been directly affected by federal settlement
legislation. The state enacted an IHA statute in 1965,'"* pursuant
to which three IHAs were created to ensure that their respective

»14 Ware v. Richardson, 347 F Supp. 333 (W.D. Okla 1972).

105 Housing Auth. of Choctaw Nauon v Craytor, 600 P.2d 314 (Okla. 1979).

106. Ahboah v. Housing Auth. of Kiowa Tribe, 660 P.2d 625 (Okla. 1983).

107 63 Okra. Star § 1078 (Supp. 1986).

108 Housing Auth. of Cherokee Nauon v Langley, 555 P.2d 1025 (Okla. 1976)

109 Araska StaT §§ 18.55.995-.998 {1985) (the Alaska Indian Housing Authonty
Act of 1971). See Araska STaT. §§ 18.55 010-.290 (1985) (the Alaska State Housing Author-
iy Act of 1949).

110 43 U.S.C. §§ 1601-1628 (Supp III 1985).

111, The settlement statutonly extingumished any and all land claims Alaskan Nauves
may have had, or may become vested with in the luture, against the United States 43
LS C § 1603 (Supp [l 1985) For a general discussion of the unigue legal status of
Alaskan Natives, See Alaska Chapter, Associated Gen'l Contrs., 694 F.2d at 1168-69 n.10.

112 43 U.S.C. § 1606 (Supp. 11l 1985) Provision was made for the creation of a
thirteenth regional corporation for Alashan Nauves, aged eighteen years or older, who
are not permanent residents of Alaska 43 U.S C. § 1606{(c) (Supp. 111 1985).

I3 Avaska Stat. § 18.55.996(a) (1985).

1d fd § 18.55.110

P15 Me. REV STAT Ann. ut 22, §3 4731-4739 (1980) (the Maine Indian Housing
Authonty Law of 1965)
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state tribes could benefit from federal financial assistance.''* The
state also entered into cooperation agreements with the IHAs to
provide all of the customary municipal services to the reserva-
tions. However, subsequent federal litigation invoiving the Passa-
maquoddy, Penobscot, and Maliseet tribes'!” led to the establish-
ment of the Maine Indian Claims Settlement Act of 1980 after
these tribes won the rights to almost two-thirds of the land in
the state.'!* This federal legislation not only defined the terms
of the settlement agreement but spawned a second series of
legislative acts by the state."'’ The Maine Supreme Court has recent-
ly determined that a specific provision of the federal settlement
agreement discharged the state’s obligation to provide assistance
under those cooperation agreements.'?®

INl.  Waiver of Sovereign Immunity
Generally

It is well settled that the United States cannot be sued without
its consent.’?* Similarly, a federal administrative agency may not
be sued unless Congress explicitly consented to such action.'??
In order to assert a valid claim against the United States or one
of its agencies, the plaintiff must identify specific statutory authori-
zation for the type of suit before the court.

When Congress waives the sovereign immunity of the United
States or one of its agencies, such a waiver is to be narrowly con-
strued.'** Moreover, Congress may circumscribe the waiver by re-

116 The Passamaquoddy Reservanon Housing Authority, the Penobscot Reservation
Tribal Housing Authoriy, and the Pleasant Point Passamaquoddy Reservation Housing
Authority

117 Jomnt Tribal Counail ot Passamaquoddy Tribes v. Morton, 528 F 2d 370 {1st
Cur 1975}

HE 28 US.C A §§ 1721-1735 (West Supp. 1983)

19 Me Rev. Star w30, 3§ 6201-6214 (Supp. 1985).

120 Indian Twnshp Passamaquoddy Reservation Housing Auth. v. State, No. 3872,
12 Indian L Rep $077 (Me 1985). The Maine Supreme Judicial Court affirmed the superior
court™ ruling that section 12 of the Maine Indian Claims Settlement Act of 1980 discharged
and released the state trom certain obhgations created by cooperauon agreements for
municpal services that it had entered into with the three state IHAs See supra note 74

121 Block v North Dakota ex re/ Bd of Unin & School Lands, 461 U.S. 273 (1983):
Iebman v Nakshwan, 453 U S. 156 (198))

122 Unied States v Testan, 424 U S, 392 (1976); United States v King, 395 U S
1 (1969 Sonano v Unied States, 352 ULS. 270 (1957)

123 Unued States v Muchell, 448 U.S 535, 538 (1980): Minnesota +. United States,
305 U S ar 383-R9.
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quiring the would-be plaintiff to satisfy a number of preconditions
before bringing suit.’** Employees and officers of the United States
or its agencies are covered by sovereign immunity while acting
in their official and governmental capacity.'?’

The predominant method employed by Congress in specifically
waiving the immunity of an administrative agency is utilization
of a sue or be sued clause. For example, two congressional waivers
of sovereign immunity affect HUD. First, the HUD Secretary is
authorized *‘to sue or be sued in any court of competent jurisdic-
tion, State or Federal,”” while acting in his official capacity.'?*
The Supreme Court, in discussing this HUD sue or be sued clause,
stated that in the absence of incontrovertible evidence supporting
implied restrictions within the clause, HUD *‘is not less amenable
to judicial process than a private enterprise under like circumstances
would be.’"'?”

This ‘‘sue or be sued’ clause is not a general waiver for all
civil actions,'** nor is it an independent grant of jurisdiction.'?’
Recovery is limited to funds in the possession and control of the
agency.'*

124. Deakyne v Department of Army Corps of Engrs., 701 F.2d 27} (3d Cir. 1982),
cert demed, 464 U.S 818 (1983); United States v. 3.218.9 Acres of Land, 619 F.2d
288 (3d Cir. 1979), cert. denied, 449 U.S 872 (1980).

125. See 14 C WrIGHT, A. MiLLer & E. COOPER, FFDERAL PRACTICE AND PROCEDURE
¥ 3655 (1978).

126. 12 U.S C & 1702 (1982). The pertinent section of this statute reads: **The Secretary
shall, 1n carrying out the provisions of this subchapter and subchapters 11, 11, V. VI,
Vi, VHI, IX-A, I1X-B and X of this chapter, be authorized, n his official capacity. to
sue and be sued in any court of compeltent junsdiction, State or Federal.”” No mention
1s made 1n this section as to the jurisdiction of a tribal court. The Tenth Circuit Court
of Appeals has held that this statutory waiver applies primarily to HUD's mortgage insurance
programs. United States v Adams, 634 F.2d 1261, 1265 (10th Cir. 1980).

127. Federal Housing Admin. Region IV v. Burr, 309 U.S. 242, 245 (1940). in Burr.
the Court held that secuon 1702 authonzed a garnishment action against the Federal Housing
Administration for monies due an employee. However, execution of the judgment was
hmited to **those funds which have been paid over to the Federal Housing Administration
in accordance with § 1 and which are in its possession. severed from Treasury funds and
Treasury control ™ Id  at 250.

128. Lomas & Nettleton Co v Pierce, 636 F.2d 971 (5th Cir. 1981); Donohue v. United
States, 437 F. Supp 836 (D. Mich 1977); Acina Cas & Surety Co. . United States,
6585 F.2d 1047 (C1. Cl 198})

129 Industirial Indem., Inc, v, Landricu, 615 F.2d 644, 646 (Sth Cir. 1980} Marcus
Garvey Square v. Prerce, 595 F 2d 1126 (9th Cir. 1979)

130. Federal Housing Admin., Region 1V v Burr, 309 U.S. 242 (1940); Armor Elev.
Co . Phoemix Urban Corp . 493 F Supp 876 (D. Mass 1980); DeRoche v. United
States, 2 Cr Cl 809 (1983).
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In addition, HUD as a federal administrative agency may ‘‘sue
or be sued only with respect to its functions’’ performed pursuant
to the Housing Act.'*’ Pursuant to this second immunity waiver,
HUD “‘shall continue to have the right to maintain an action or
proceeding to recover possession of any housing accommodations’’
it or any other state or local housing authority administering or
operating a low-rent housing project under the Act.'?

The majority of state statutes that organize and govern the activi-
ues of corporations simply direct that any business seeking to in-
corporate therein must include a provision in its bylaws that it
agrees to sue or be sued.'** The language is brief; yet this, in and

131. 42 U.S.C. § 1404a (1982)

132. It has been held that HUD’s **functions’ within meaning of secuon 1404a do
not nclude the payment of damages for the alleged contractual breaches arising from
a HUD-approved contract. See United States v. Adams, 634 F.2d 1261 (10th Cir. 1980). The
United States District Court for the District of Minnesota also has held that this section
generally does not operate as a waiver in a civil rights action for damages brought by an
Indian tribe against HUD arising from foreclosure on a housing project. See Little Earth
of Linited Tribes, Inc. v. HUD, 5§84 F. Supp. 1292, 1299-1300 (D. Minn. 1983) In com-
panng section 1404a with section 1702, the court noted that the statutes had similar
apphcation:

[S}everal courts have hmited the waiver {under § 1702) 1o suits seeking funds which

have already been allocated 10 a project, holding that suits for damages were barred

because they would require diversion of funds already appropriated for another purpose
ur appropriaton of funds from the general treasury. See. e.g.. United States v. Adams,

634 F 2d 1261 (10th Cwr 1980): Armor Elevator Company, Inc. v. Phoemx Urban

Corp . 493 F. Supp. 876, 883 (D. Mass. 1980).

The hmited warver contained 1n § 1702 1s similarly inapplicable here. Any monies
awarded for claimed civil nghts violations would either have 1o be diverted from funds
appropniate for another purpose or from the general treasury, not from a separate
fund within the control and possession of HUD.

R4 F Supp at 1299. The court held that the waiver of section 1404a was inapplicable
tor the same reasons. 584 F. Supp. at 1299-1300.

133 See Revised Model Business Corporation Act Annotated. § 3.02(1) (1984) The
sue o1 be sued clause contained within the Revised Model Business Corporation Act states
as Tollows

Unless 1ts articles of incorporauon provide otherwise, every corporation has perpetual

Juration and succession in its corporate name and has the sanie powers as an individual

o do all things necessary or convenient 1o carry out its business and affairs, including

without limitation power:

(1) to sue or be sued, complain and defead in 1ts corporate name
For a hsning of all state business corporanon acts, including their sue or be sued clauses,

see Revised Model Business Corporation Act Annotated, vol. 1, at 194-96 (1984). The
Amenican Bar Assaciation Committee on Corporate Laws of the Section of Corporauon,
Banking and Business Law has included this clause in substantially the same form within
cach model business corporauon statute w has drafted /d. at 189.
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of itself, generally is sufficient to waive immunity concerning the
business activity of the corporation in any court, state or federal.

Indian tribes have long been recognized as possessing the com-
mon law immunity from suit traditionally enjoyed by sovereign
powers.'** The Supreme Court, in interpreting the basis for this
immunity, has reasoned both that the immunity which was theirs
as sovereign nations ‘‘passed to the United States for their
benefit,”’'** and that the tribes were once-independent nations with
“‘inherent powers of a limited sovereignty which has never been
extinguished.”’'* This tribal immunity is extended to tribal officials
acting in their official and governmental capacity, but they are
not immune in their individual capacities for actions committed
outside the scope of their official capacities.**’

An Indian tribe may waive its sovereign immunity in
several different ways. First of all, this immunity may be
waived by Congress, acting pursuant to its plenary power.'’®
Second, a tribe may waive its immunity by consenting to
suit as a result of unilateral tribal action.'*® In his treat-

134, Puyallup Tribe, Inc. v. Washington Dep’t of Game, 433 U.S. 165, 172-73 (1977);
United States v. United States Fidelity & Guar. Co., 309 U.S. 506 (1940); Turner v United
States, 248 U.S 354 (1919) For a recent discussion by the Supreme Court reaffirming
this principle, see Santa Clara Pueblo. 436 U.S. at 55-56.

135 Unued States Fideluy & Guar, Co., 309 U.S. at 512,

136. Santa Clara Pueblo. 436 U.S. at 55.

137 Means v. Wilson, 522 F.2d 833 (8th Cir. 1975), cerr. denied, 424 U.S. 958: Bructie
v Knope, 554 F. Supp. 301 (D. Wis 1983); Brunette v. Dann, 417 F. Supp. 1382 (D
Idaho 1976) See also Santa Clara Pueblo, 436 U.S. at 59.

138. Santa Clara Pubelo, 336 U.S. at 58.

139 k:anilla Apache Tribe v Andrus, 687 F.2d 1324 (9th Cir. 1982); Mernion v. Jicarilla
Apache Trnibe, 617 F.2d 537, 540 (10th Cir. 1980), aff'd, 455 U.S. 130 (1982) (the Tenth
Cucunt recognizes that the tnibal council passed a formal resolution expressly waiving
sovereign immumty). In R.C Hedreen Co. v. Crow Tribal Housing Auth. 521 F. Supp.
599 (D Mont. 1981), the Montana Federal District Court explained the legal background
for this proposition:

lustice Brandeis™ language in Turner v. United Stares, 248 U.S. 354, 39 €. Cu. 109,

63 L. Ed 2d 291 (1919), supports, at least by implication, the conclusion that specific

Congressional consent 1s not necessary for a tribe to waive its immunity. He writes

*{w]ithout authorizauon from Congress, the [Indian} Nauon could not then have been

sued 10 any court, at least, [not] without s consent.”” Id. at 358, 39 S Ct at 110;

quoted 1n Namekagon, supra, at 28 {395 F. Supp 23, 28 (D. Minn 1974)} (emphasis

added) To the same effect 1 language from Puyallup Tribe v. Washington Game

Department, 433 U.S 165, 170-73, 97 S. C1. 2616, 2619-22, 53 L.. Ed. 2d 667 (1977),

where the Court’s language implies that a tribe is free 10 waive its immumity. The

Courts in Lomayaktewa v. Hathaway, 520 F.2d 1324, 1326 ($th Cir. 1975), cert. denied,

425 US 903, 96 S Cr 1492, 47 L.Ed. 2d 752 (1976) and R.C. Hedreen Company
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ise,*** Felix Cohen states this to be a less-settled problem with no
clear judicial determination;'*' however, federal case law supports
this proposition. In any event, a waiver cannot be implied but must
be unequivocally expressed and will be strictly construed;'*? it is
also subject to the same limitations and restrictions applicable to
the United States and its administrative agencies. Any doubt as
to the waiver will be interpreted in favor of the Indian tribe.'*

Federal statute also prohibits Indian tribes from waiving immu-
nity by contract in matters affecting tribal trust property, without
consent of either the Secretary of the Interior or Congress.'*”

A second issue concerns the extent to which an Indian tribe
may transfer its sovereign immunity when it creates tribal corpora-
tions or entities to perform tribal business. The test generally utilized
by the federal courts to determine whether a semigovernmental Indian
enterprise is separate or coextensive with the tribal governmental
entity focuses not on the indices of control but on the legal issue
presented.'** The court measures the detrimental impact of asserting
jurisdiction against certain attributes of sovereignty belonging to
the tribal government.'** For example, section 16 of the IRA
authorizes any Indian tribe to adopt a constitution and bylaws
as a political governing body 10 exercise preexisting powers of
self-government."*” Section 17 of the IRA grants the Secretary of
the Interior the authority to issue charters of incorporation to such
tribes to conduct business with outside entities.'** A section 17
corporation is more capable of obtaining credit and ‘‘otherwise

v Blackfeet I'mbe of the Blackfeet Indian Reservation and the Blackfeet Housing
Authoruy, CV-80-37.GF (Sept 30, 1980) at 3, have apparently 1aken the implication
trom the Supreme Court cases to heart, concluding that the tribe involved in each case,
“as a dependent quasi-sovereign nation . . enjoys sovercign immunity and cannot
be «ued without 1ts consent or the consent of the Congress ™ (Citauons omitted, em-
phasis added )
S21 F Supp. at 604 n 2
140 F Couexs, supra note 59
131 Jd ar 325 an.358-362
142 Jd a1 323 nn 353.354
143 Marviand Cas. Co. v Ciizens Nat'l Bank, 361 F 2d S17 (5th Cir. 1963), cert.
demied, 385 U S 918 (1966)
P 28 U S ¢y 81 (Westr 1983).
148 Navayo Tnibe v Bank of New Mesico, 700 1 2d 1285 (10ih Cir 1983)
136 Jd. a1 1287
17 25 USC 8 976 (West 1983).
145 M ¥ 3477
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expediting the business of the tribe, while removing the possibility
of Federal liability for activities of that nature.””**’

The Department of the Interior recognizes that section 16 tribal
govermm:~nts and section 17 tribal corporations are legally different
entities.'*® Lawsuits against section 16 tribal governments and sec-
tion 17 Indian corporations inevitably involve the issue of tribal
sovereign immunity. If an Indian tribe organizes pursuant to section
16 of the IRA, its corporate charter does not waive the tribe’s
sovereign immunity for governmental conduct.'*!

149. Southern Unique, Litd v. Gila River Pima-Maricopa Indian Communuty, 674 P 2d
1376, 1383 (Ariz. App. 1983), quoting Memo. Sol. Op. No. M-36515, *‘Request For In-
terpretative Opinion On the Separability of Tribal Organizations Organized Under Sec-
tion )6 and 17 of the Indian Reorganization Act,”” 65 1. D. 483, 484 (1958).

150. /d.

151. Maryland Cas. Co v. Citzens Nat'l Bank, 361 F.2d 517 (5th Cir. 1965), cert.
denied, 385 U.S. 918 (1966); Enterprise Elec. Co. v. Blackfect Tribe, 353 F. Supp. 991
(D. Mont. 1973).

In Atkinson v. Haldane, 569 P.2d 151 (Alaska 1977), the Alaskan Supreme Court
was confronted with a wrongful death action arising from an automobile accident on
the reservation. The court determined that the sue or be sued clause in the tribal charter
had no effect in the tort acuon against the tribe itself. In discussing the fact that the
section 16 Indian community was equivalent to an Indian tribe for purposes of sovereign
unmunity, the court quoted the Fifth Circuit's rationale in Maryland Cas. Co.. supra:

The fact that the Seminole Tribe was engaged in an enterprise private or commercial

11 character, rather than governmental, 1s not matenal. It is 1n such eaterprises and

transactions that the Indian tnbes and the Indians need protection. The history of

mtercourse between the Indian tribes and Indians with whites demonstrates such
need. . . To construe the immunity 1o suit as not applying to suits on habilities aris-
ing out of private tranactions would defeat the very purpose of Congress in not relax-
ing the immunity, namely, the protection of the interests and property of the iribes
and the individual Indians.
569 P.2d at 169-70. The court stated that ““the essential differences between mumcipahnes
and tnibes have led the courts not 1o recogmze the propnietary act/governmental function
test for apphication of sovereign immunity.”” /d.

The cournt continued in a footnote:

Imphcit in these conclusions is our determination that the cases, Marnnez [Martinez

v Southern Ute Tribe, 374 P.2d 691 {Colo. 1962)], Maryvland Casualty {Maryland

Cas. Co. v. Citizens Nat'l Bank, 361 F.2d 517 (5th Cir. 1965), cert. demied, 385 U.S.

918 (1966)}, and Fontenelle {Fonienelle v. Omaha Tribe, 430 F.2d 143 (8&th Cir 1970)]

are either not persuasive or are disingwshable from the case at bar. We do not tind

Maranes persuasive, primarily because the Colorado Supreme Court does not address

the difficult issues inherent in a case of that kind. However. Marunez is also readily

disunguishable; it involved suit against a tribe which had mixed the governmental and

corporate entities 1n the corporate charter and thus, at least arguably, had waived im-

mumty for all purposes In the vase at bar, the clause. by its terms, apphes only 10

the [section 17] corporanon. Maryland Casualty involved acuons that were clearly of

a corporate nature; thus, even under the distinction articulated here, the tribe would

be subject to suit. Fontenelle is more difficult 10 distinguish because it involved rights
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Section 5(i) of the typical section 17 corporate charter states
that corporations shall retain the power

to sue and be sued in courts of competent jurisdiction within
the United States; but the grant or exercise of such power to
sue or be sued shall not be deemed a consent by the said Commu-
nity [section 17 tribal corporation] or by the United States to
the levy of any judgment, lien, or attachments upon the prop-
erty of the Community other than income or chattels especially
pledged or assigned.'®?

The language of the clause moots the issue of whether state
or federal courts will be precluded from hearing the matter because
the clause stated above contains the phrase ‘‘in courts of competent
jurisdiction within the United States.”” This would imply tre inclu-
sion of tribal courts as well as state and federal courts (compare,
supra); 12 U.S.C. § 1702 contains the language ‘‘in any court
of competent jurisdiction, State or Federal’’; 42 U.S.C. § 1404a
does not specify in which courts HUD may be sued. The model
language of this clause also expressly bars ‘‘levy of any judg-
ment, lien or attachment of the tribe,”” except when pertaining
to “‘income or chattels especially pledged or assigned.”” Cohen
states that ‘‘some courts have held this language to be a waiver
of the immunity of the tribal corporation. . . . But this waiver
is limited to actions involving the business activities of the section
17 corporation.”**’

It is also clear that the waiver of sovereign immunity by the
section 17 corporation does not waive immunity of the section 16
tribal government.'** Cohen identified the import of this issue:

to land which may have been the property of either aspect of the tribe. However,

since the 1ssue was not discussed in Fonrenelle, we do not consider it appropriate prece-

dent for resolution of the issue in the case at bar.
569 P.2d at 175 n.83. Cohen lists many of the cases explained in this article, but noted
that the holdings 1n Fontenelle v. Omaha Tribe, 430 F.2d 143 (8th Cir. 1970), Bruncue
v. Dann, 417 F. Supp. 1382 (D. Idaho 1976), and Marunez v. Southern Ute Tribe, 374
P.2d 691 (Colo. 1962), were arguably incorrect decisions. F. CoEeNn, supra note 59. at 326

152 3ee Scuthern Unmique, Litd., 674 P.2d at 1380: Ramey Consts. Co. v. Apache
Tnbe, 673 F.2d 315, 319-20 (10th Cir. 1982). The issue often 1s complicated by the fact
that a tribal government, and the business corporation 1t creates, have the same name.

153 F. CoHEN, supra note 59, at 326.

154 Ramey Constr. Co. v. Apache Tnbe, 673 F.2d 315 (10th Cir. 1982). In Ramey,
a general contractor sought 1o recover contract retainage withheld by a tnbe, as well as
damages for breach of contract. After noting that a waiver of sovereign immunity 1s {0
be stnctly construed, the Court stated:
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Complications in determining the waiver can arise from the fact
that many tribes have not clearly separated the activities of their
section 16 tribal governments from the section 17 business corpor-
ations. This should not broaden the consent provision, because
congressional authority for the consent to suit is clearly
predicated on the existence of two different organizations and
is limited to business transactions. Any action against the tribe
acting in a government capacity is beyond the scope of the waiver
and should be barred.***

Indian Housing Authorities Created by Tribal Action

Article V, section 2 of the Model Tribal Ordinance also includes
a sue or be sued provision, which states as follows, with emphasis
added:

The [Tribal] Council hereby gives its irrevocable consent to
allowing the [Housing] Authority to sue and be sued in its corpor-
ate name, upon any contrac!, claim or obligation arising out
of its activities under this ordinance and hereby authorizes the

Finally. the presence of a **sue or be sued™ clause in the tribai corporate charter cannot
serve as a waiver of sovereign immunity in this case. The tnal judge found that Ramey
contracted and dealt only with the Mescalero Apache Tribe as a constitutional entity,
and not with the Mescalero Apache Tribe, Inc.. the tribal corporate entity. . . . Section
476 of the Indian Reorganizanon Act, 25 U.S.C. § 476, authorizes Indian Tribes to
organize a constitutional entity, and § 477 authorizes organization of a corporate entity.
Most courts that have considered the issue have recognized the distinctness of these
two entities. . . . Therefore, the consent 1o suit clause in the corporate charter of the
Mescalero Apache Tribe, Inc., in no way affects the sovercign immunity of the tribe
as a consttutional entity.
ld at 320
Concerning torts allegedly committed by a section 17 corporation, the United States
District Court for the District of Alaska held in Parker Drilling Co. v. Metlakatla Indian
Commumity, 451 F. Supp. 1127 (D. Alaska 1978), that if an airport and an aviation
company were owned and operated by the same secuon 16 tribal governmental entity,
the action would be precluded by severeign immunity, On cross-motions for summary
judgment, the court found that there was sufficient evidence that the proper dzfendant
was the sectuon 17 corporate entity, and held further that the corporation’s immuniy
had been waived by a sue or be sued clause in the tribal corporate charter. The court
noted that the 1ssue had been presented 1 a stmilar fashion, with the same conclusion,
in Namehagon Dev. Co v. Bois Forte Reservauon Housing Auth., 395 F. Supp. 23 (D.
Minn 1974), af/°d. £17 F.2¢ 508 (8th Cir. 1975) (involving a tnbaily created IHA), and
that the 1sue was not raised on appeal See 451 F Supp. at 1137 n.21
155 F CoHEN, supra not. 59, at 326.

Published by University of Oklahoma College of Law Digital Commons, 1988



140 AMERICAN INDIAN LAW REVIEW [Vol. 13

Authority to agree by contract to waive any immunity from
suit which it might otherwise have; but the Tribe shall not be
liable for the debts or obligations of the Authority.

Two distinguishing factors are noted about this particular sue
or be sued clause. First, the clause fails to state in which courts
the ITHA may be sued. The sole jurisdictional limitation in the
ordinance mandates that the tribal courts *‘shall have jurisdiction
to hear and determine an action for eviction of a tenant or home-
buyer.”’"*¢ Second, the clause contains an express condition regard-
ing waiver; the tribal council anthorizes the IHA to waive sovereign
immunity in any situation involving a contract, claim, or obligation
that arises as a result of the IHA’s business activities, but ap-
parently allows the IHA to do so only by contract.

HUD had the opportunity to simply model the IHA’s sue or
be sued clause after its own statutory waiver, that of section 16
and section 17 corporations, other businesses created pursuant to
state law or other state and local governments; however, HUD
did not draft the Model Tribal Ordinance in this manner.

In the seminal case of Namekagon Development Co. v. Bois
Forte Reservation Housing Authority,'*” the United States District
Court for the District of Minnesota seized the opportunity Lo set
precedent in discussing the sovereign immunity issue where a con-
struction contract was involved. The court specifically analyzed
the decision of Hickey v. Crow Creek Housing Authority,'**
rendered earlier that year (1974). Although the United States Dis-
trict Court for the District of South Dakota had dismissed the
Hickey case on jurisdictional grounds without reaching the issue
of whether the IHA defendant had waived immunity, the Hickey
court also explained that any waiver of sovereign immunity would
limit jurisdiction of the Crow Creek Tribal Court."** The
Namekagon court directly attacked this reasoning:

This Court cannot agree [with the Hickey court’s analysis], for
there is little logic to that proposition [of limiting waiver to
tribal court] and there is no language in the [Model Tribal] Ordi-
nace limiting the consent to suits in tribal court. It is important to
the development of the Indian tribes that they be given a greater

156. Ordiance, supra note 56, art. VI, § 1(D).

157 395 F. Supp. 23 (D. Minn. 1974), aff’d. 517 F.2d 508 (&h Cir 1975)
ISR 379 F Supp. 1002 (D.S.D. 1974).

159. /d. at 1003.
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control over their own destinies. If they are to be permitted to
form corporations to conduct semi-governmental activities, they
must of necessity be permitted to waive immunity from suit with
respect to those activities. If a tribe can unilaterally consent
to suit ‘n a tribal court, there is no reason why it should be
incapable of consent to suit in a Federal court.'®’

In protecting the interests of the off-reservation contractor doing
business with the IHA, Judge Heaney additionally noted:

To dismiss this suit against the local Housing Authority on
grounds of sovereign immunity would be grossly unfair. The
Reservation Business Community purported to create an indepen-
dent corporation which would be legally responsible for its pro-
mises. It invited outsiders to do business with it on a contractual
basis, and the corporation promised the plaintiff over one million
dollars in compensation.'®'

The federal district court in Namekagon did not address the
jurisdictional issue, as it assumed that if the IHA had waived im-
munity the court could proceed to the merits. However, on ap-
peal to the Eighth Circuit Court of Appeals, the court held that
although the THA could and did refuse to relinquish its general
immunity from levy and execution, it did relinquish that immunity
as to all funds it received from HUD for payment of its contractual
obligations.'*? Since the contract between the IHA and the devel-
oper expressly provided that all HUD funds were available to effect
payment and performance under the contract, the issuance of the
injunction was afiirmed.

The “‘grossly unfair’ test of Namekagon originally became the
basis for a federal wourt finding that an IHA, as a party to the
construction contract, has waived immunity in those settings. At
least two other federal district courts have specifically relied upon
the “‘grossly unfair’’ test in finding that the IHA defendant had
waived its sovereign immunity in executing a construction contract
with the plaintiff contractor.'®

The Ninth Circuit adopted a more direct approach to this issue

160. 395 F Supp at 28-29.

161. Id. at 29 temphasis added)

162, S17 F.2d ar S09-10

163 R C. Hedreen Co., 521 F. Supp. at 603-07; Murray Insulation & Drywall, Inc.
v Thunderbolt Faterp , Inc. & Rosebud Housing Auth | No. 79-46-W, 7 Indian L. Rep.
3175 (S.D. lowa 1980)
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in R. J. Williams Co. v. Fort Belknap Housing Authority.'*" Here
the court was confronted with the legality of a tribal court’s writ
of attachment against the plaintiff contractor’s construction equip-
ment rather than the underlying construction contract. The court
determined in a footnote that any sovereign immunity of the Fort
Belknap IHA had been waived through a combination of the Fort
Belknap Tribe’s enactment of the tribal ordinance creating the
IHA and the IHA’s entering into a construction contract with
the plaintiff general contractor.'®®* The sue or be sued clause in
the ordinance creating the Fort Belknap Housing Authority also
is identical to article V, section 2 of the Model Tribal Ordinance.'¢

Similarly, in Ledford v. Housing Authority of the Sac & Fox
Tribe,'®” the United States District Court for the District of Kansas
determined that the defendant IHA waived its sovereign immunity
under the tribal ordinance and also by entering into a construction
contract with the plaintiff.’s* However, the district court noted
that any waiver was limited under the ordinance and the contract
to mechanics’ liens available under Kansas law.'®’

164. 719 F.2d 979 (%ih Cir. 1983), cert. denied, 472 U.S. 1016 (1985).
165. 719 F.2d at 982 n.2. The Court explained as follows:
The 1ssue of citizenship for this [diversity] purpose is often entangled with the issue
of sovereign immunity. Any sovercign tmmunity the Housing Authority had, however,
was waived through operation of Fort Belknap Ord. No. 2-77, art. V, § 2 (1977),
a **suc or be sued”’ clause in the ordinance establishing the Housing Authority. See
also 24 C.F.R. § 805.108-.10% & app. I, art. V, § 2.
166. 719 F.2d at 982 n.2.
167. 609 F. Supp. 211 (D. Kan. 1985).
168. The court noted:
The relevant provisions of this tribal ordinance are the same as the relevant provisions
of the tribal ordinance involved in Namekagon Development Company v. Bows Forte
Reservation Housing Authority, 517 F.2d 508 (8th Cir. 1975). There, the court noted
that since an Indian tribe 1s immune from unconsented suit, the court must construe
any consent to suit strictly and enforce any conditional limitations imposed on that
consent. The court held that under what is Arucle Vi1.7 above restrictions were placed
on the waiver so that the net 1esult of the ordinance was a waiver only of the right
to be free from suit and not of the right 1o be free from judicial execution upon any
judgment arising from such suit. /d. at 509. However, the court noted that the very
terms of the ordinance (Article V.2 of the instant contract) authorized the Authority
1o “‘agree by contract to waive any immunity from suit which it might otherwise have.™
Thus, it is necessary in the instant case, to consider the terms of the contract between
plainuff and defendant. Here, at Section 2.26 of the contract between plaintiff and
defendant, the parties clearly contemplated mechanics liens and this contractual provi-
sion must be read as a waiver by the defendant of its sovereign immunity as to mechanics
fiens.
Id ar 213.
169. Id. See infta note 281. The court also labeled the IHA as a **Kansas corpora-
tnon ** /d. at 212, which may be misleading.
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The Eighth Circuit Court of Appeals took this reasoning one
step further in Weeks Construction, Inc.'™ The court found that
the Oglala Sioux Tribe’s mere enactment of the Model Tribal Ordi-
nance constituted an express waiver of sovereign immunity by the
Oglala Sioux Housing Authority in a construction contract setting.'”

In Dubray v. Rosebud Housing Authority,'’® the plaintiffs in
the federal court action filed an identical action in the Rosebud
Sioux Tribal Court.'™ The cause of action centered around a dis-
pute for wrongful termination of employment by the Rosebud
Housing Authority. The tribal court, in finding that the IHA had
not waived its sovereign immunity, distinguished Namekagon
Development Co. on the basis that no written contract existed
between the parties.'”

Two observations are noted at this juncture. First, many federal
courts have considered the tribe’s mere enactment of the sue or
be sued clause itself to be the waiver of sovereign immunity. How-
ever, a few courts have looked deeper to the specific factual situa-
tion before it, not unlike the test utilized in situations involving
section 17 corporations. Applying this analysis, the situation must
involve a ‘‘contract, claim or obligation’’ before waiver may be
asserted. The issue appears to be whether the tribally created THA,
vested with limited sovereign immunity through enactment of the
Model Tribal Ordinance, has waived that immunity by entering into
a contract,

Second, it is conceivable thai an IHA will be deemed to have
waived its immunity in situations involving not only a contract
but any other ‘*‘claim’’ or ‘‘obligation’’ it may be bound by. The
courts will address this issue on a case-by-case basis; it may be
assumed, however, that the inclusion of these terms within the
ordinance potentially broadens the scope of the waiver provision.
Thus the [HA may not be able to use the sue or be sued clause

170. 797 F.2d 668 (8&th Cir. 1986)

171 Jd at 670-7).

172 No CIV-83.01, 12 Indian L Rep. 6015 (Rbd. Sx. Tr. Ct. 1985)

173 See supra text accompanying note 76.

174 12 Indvan L Rep ai 6015 Said the court:

This case 15 easily distingwshable from Namekagon. The plaintilfs 1n this case cannot
show any express contractual waiver of sovereign immunity As the court of appeals
stated i Namekagon, supra, a housing authonty can refuse to relinquish 1ts general
immunity from suit, and that 1s exactly what the Rosebud Housing Authority has done
as a matrer of pracuice except for certain construction contracts. Since no parucular
express contractual immunity waiver exists as to the plainuffs’ employment, the housing
authority cannot be said to have waived the general immunuty to which st was otherwise
entitied
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as a shield where it enters into a loan agreement or a promissory
note, or executes a mortgage upon IHA property.'”* The IHA
also may not be able to assert immunity from an action arising
out of other contracts it has entered into, including the ACCs
executed with HUD or the individual agreements entered into with
the IHA’s rental tenants or Mutal Help participants.

Indian Housing Authorities Created Pursuant to State Law

State-created IHAs, as mentioned above, are subject to the state
laws and regulations under which they were created. The majority
of the fifty states have inserted sue or be sued clauses in the
statutory provisions that become the articles of incorporation of
the THA.'’* These sue or be sued clauses simply state that the
IHA may sue or be sued in its corporate capacity.

175. See Ordinance, supra note 56, art. V, § 3() (**To borrow or lend moncey, to
issue temporary or long term evidence of indebtedness, and to repay the same. Obligations
shall be issued and repaid in accordance with the provisions of Article VI of this ordi-
nance') and § 3(g) (*‘To pledge the asscts and receipts of the Authority as security for
debts; and to acquire, sell, lease, exchange, transfer or assign personal property or interests
therein."")

176. A listing of the applicable non-Indian state housing authority sue or be sued clauses
are as follows: ALa. CopEe §§ 24-1-27(22) (municipal housing authorities), 24-1-66 (county
housing authorities) and 24-1-109 (regional and consolidated housing authorities) (1986)
(Alabama); ArLaska STAT. § 18.55.100(aX1) (1986) (Alaska): Arizona does not have a specific
sue or be sucd clause (but see Ar1z. REV. STAT. ANN. § 36-1424 (1986), municipal housing
authority powers are supplemental to other powers conferred upon municipalities, §§ 9-101
to -1281 (1986); ARK. STAT. ANN. § 19-3011(a) (1980) (Arkansas); CaL. HEALTH & SAFETY
CopE § 34311(a) (West 1979) (California); Coro. Rev. Stat. §§ 29-4-209(q) (1977) (municipal
housing authorities) and 29-4-505(a) (1986) (county housing authorities) (Colorado); Conn.
GEN. STAT. § 8-44 (Supp. 1987) (Connecticut): DEL. Cone ANN. tit. 31, § 4308(a){(5) (1975)
(Declaware); District of Columbia’s statute does not specifically provide for a *‘sue or be
sued’” clause (bur see D.C. Cope ANN. § 5-102 (1981), the powers of the National Capitol
Housing Authority president are vested in the mayor, §§ 1-301 to -366 (1981)); FLA. STAT.
ANN. § 421 08(1) (1986) (Florida); Ga. Cope Anx. § 8-3-30(a)(1) (1982) (Georgia); HAwan
Rev. STAT. § 356-10{a) (1985) (Hawaii); IpaHO Cops § 50-1904(a) (1980) (Idaho); IL.
STAT. ANN. ch. 67%, § 8.5 (Smith-Hurd 1959) (lllinois); Inp. ConE ANN. § 36-7-18-15(1)
(Burns 1981) (Indiana); lowa Cone § 220.5(2) (1985) {lowa); Kan. STAT. ANN. § 17-2340
(1981) (in any suit involving state-created housing authorities, a statutory conclusive presump-
tion ¢xists that the municipality created and authorized 1ts housing authority to transact
business) (Kansas); Ky. REv. Stat. § 80.050 (municipal housing authorities) (1686), §§
80.262 (county housing authorities) and 80.500(1) (regional housing authorities) (1986),
both refer 10 § 80.050 (Kentucky); LA. REV. STaT. ANN. § 40:474(1) (1977) (Louisiana);
MEe. REv. STAT. ANN. t1t 30, § 4651(1) (1978 & Supp. 1986) (Maine); Mp. AxN. CoDE
arl. 44A, § 8(a) (1986) (Maryland): Mass. GEx. Laws Ann. ch. 121B, §§ 11(a) and 26
(1981 & Supp. 1987) (Massachusetts); MicH. STAT. ANN. § 16.114(22)(a) (Supp. 1985)
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IV. Jurisdiction Over Tribally Created
Indian Housing Authority Matters

Federal courts are courts of limited jurisdiction. For a plaintiff
to gain the opportunity to argue the merits of his claim in federal
district court, the complaint must allege an independent statutory
ground for jurisdictior.'?”” Parties suing a tribally created 1HA
have attempted to utilize many statutory bases as a means of ob-
taining federal jurisdiction over the matter with varying degrees

of success.
The following discussion focuses on litigation involving tribally
created IHAs. However, IHAs organized under state statute are

(Michixan); MiNN. STAT. ANN. § 462A.06 (Supp. 1987) (Minnesota); Miss. CoDE ANN.
§ 43-33-11(a) (1981) (Mississippi); Mo. REv. STaT. § 99.080{1)(1) (1971 & Supp. 1987)
(Missouri); MoxT. Cope ANN. § 7-15-4451(2)(a) (1985) (Montana); NEB. Rev. STaT. §
71-1528(1) (1986) (Nebraska); Nev., Rev. Stat. §§ 315.430(1) (Housing Authority Law
of 1947) and 315.983(2)(a) {State Rural Housing Authority Act) (1985) (Nevada); N.H.
REV. STAT. ANN. § 203.8(1) (1977) (New Hampshire); N.J. Rev. STAT. § 55:14A-7(a) (Supp.
1987) (New Jersey); New Mexico’s applicable statute does not mention a sue or be sued
clause (bur see N.M. STAT. ANN. § 11-3-6(a) (1978)) (New Mexico); N.Y. Pus. Hous.
Law 44A, § 37(1)(s) (McKinney 1955 & Supp. 1987) (New York); N.C. Gen. STAT. §
157-9 {1982) (North Carolina); N.D. CenT. Cope § 23-11-11(2) (1978) (North Dakota):
Ouio REv. CobeE ANn  § 3735.31(a) (1980 & Page Supp. 1986) (Ohio); 63 OKLA. STaT.
§ 1061(a) (Supp. 1986) (Oklahoma): Or. REV. STAT. § 456.120(1) (1985) (Oregon); Pa.
STAT. ANK. tit. 35, § 1550(1) (1977) (Purdon 1977) (Pennslyvania); R.l. GEN. Laws §
45-25-15 (1980) (Rhode Island): South Carolina’s *‘sue or be sued®" clauses are contained
within cach of six separate statutory sections (see S.C. Cope Anx. §§ 31-3-10 to -1360
(Law Co-op 1976); S.D Copiriep Laws Axy, §§ 11-7-18 (local housing and redevelop-
ment) and 11-11-27(1) (housing development authority) (1982) (South Dakota); TEnN. CoDE
ANN. § 13-20-104(25) (1987) (Tennessee); Tex. Rev. Civ. S7aT. AxN, art. 1269k (Vernon
1963) (Texas); Utan Cope Ann. § 55-18-9(1) (1986) (Utah); Vi. STAT. ANN. lit. 24, §
4008(1) (1975) (Vermont); Va. Copg § 36-19(a) (1984) (Virginia); Wasu. Rev. CODE ANN
§ 35-82-070(1) (1965 & Supp. 1987) (Washington); W. Va. Cope § 16-15-7 (1985) (West
Virginia); Wis. STAT. ANN. § 66.40(9){n) (1965) (Wisconsin); and Wyoming, whose housing
authority statute does not contain a specific sue or be sued clause (but see the general powers
of local governing bodies; § 15-1-10374Xi) (1980)). See Revised Model Business Corporation
Act Annotated, vol. 1. at 184-8/ {1984).

The state sue or be sued clau-.cs apphcable 1o IHAs created by the state statutes men-
uoned above include the following: Araska STaT. § 18.55.100(a)(1) (1986) {Alaska); Conn.
GEN. STAT. § 8-44(a) (Supp. 1987) (Connecticut); La. Rev. STAaT Ax~x. § 40:581.23(AX1)
(Supp. 1985) (Louisiana); Me. REv. STAT. ANN. tit 30, § 4651{1) and 1it. 22, § 4733
(1978 & Supp. 1986) (Maine); Mp. A~x. CoDE art. 44A, § 8(A) (1986) (Maryland); Minn.
StaT § 462A.06 subd. 2 (Supp. 1987) (Minnesota); N.C. Gen. Sta1. § 157-9 (1982) (North
Carolina); 63 Oxia. Star. § 1061(a) (Supp. 1986) (Oklahoma). Utan CopeE ANN. §
55-18-9(1) (1986) (Utah) See supra note 100.

177, Electric Enterp. Co., 353 F. Supp. at 992; Schubert Constr. Co. v. Seminole
Tribal Housing Auth | 490 F. Supp. 1008, 1009 (S.D Fla. 1980).
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subject to the same state civil and criminal jurisdiction as any
other state, county, or municipal public housing authority. That
the IHA has consented to such jurisdiction strongly rebuts the
argument that assumption of state jurisdiction does not impinge
upon the tribe’s right to self-government. State court jurisdiction
is more likely where a state-created IHA is concerned because the
applicable state public housing authority act vests jurisdiction over
the state IHA with the court. Federal preemption will not apply
unless the housing act or federal regulations squarely conflict
with state law.

Federal Subject-Matter Jurisdiction
Federal Question Jurisdiction

Section 1331 of title 28 of the United States Code provides that
a federal district court ‘‘shall have original jurisdiction of all civil
actions arising under the Constitution, laws or treaties of the United
States.”” The asserted right must depend upon the operative effect
of federal law or statute, i.e., the result of the suit must depend
upon the construction and effect of such law.!”

It is well settled that this statutory grant of jurisdiction will
support claims founded upon federal common law as well as those
of a statutory origin.'” Thus, in order to invoke a federal district
court’s federal question jurisdiction, it is not essential that a claim
be based upon a specific federal statute, treaty, or provision of
the Constitution; however, it is necessary that the claim sufficiently
‘“‘arise under’’ federal common law. A case does not arise under
federal law if the complaint merely anticipates or replies to a prob-
able defense that would be based on federal law.'®®

The district court may take jurisdiction if it must make deter-
minations of law in order to ascertain the existence of a federal
claim.'** Thus federal question jurisdiction is not defeated by the
possibility that the averments of the complaint might fail to state
a cause of action upon which the plaintiff may recover, for the

178 Gully v, First Nat'l Bank, 299 U.S. 109, 112 (1936).

179 Ithnowis v City of Milwaukee, 406 U.S. 91, 100 (1972).

180 National Farmers® Union Ins. Co. v Crow Trnibe, 471 U.S. 845 (1985). See Phillips
Pet Co v Texaco, Inc., 415 U.S. 125 (1974). American Well Works Co. v. Layne &
Bowler Co., 241 U.S 257, 260 (1916).

i81 R J. Williams Co. v. Fort Belknap Housing Auth., 719 F.2d 979, 981 (9th Cir.
1983), cert demted, 472 U S 116 (1985). See Bell v. Hood, 327 U.S 678 (1946).
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failure to state such a cause of action calls for judgment on the
merits, not for dismissal due to lack of jurisdiction.'*?

Where Indians are involved, the federal district courts generally
decline to accept jurisdiction over matters concerning purely internal
affairs of the tribe and involving exclusively Indians as parties.
The mere fact that an Indian is a party to a lawsuit, or that the
subject matter involves Indian property or contracts, does not in
and of itself grant a federal district court jurisdiction to hear the
case.'*® The courts will scrutinize not only the factual situation
but the applicable tribal code to determine if the issue is specifically
addressed by tribal legislation; if so, the issue generally must be
addressed in the first instance by the tribal court. The absence of a
state and tribal forum alone will not compel the federal court, as a
court of limited jurisdiction, to hear a case if the matter is not
properly before it.***

In 1985 the Supreme Court established a benchmark as to when
an Indian tribal matter sufficiently arises under federal law to sup-
port federal question jurisdiction. In National Farmers’ Union
Insurance Co. v. Crow Tribe,'** an Indian brought suit in

182. Bell, 327 U.S. a1 682.

183. Martinez v. Southern Ute Tribe. 249 F.2d 915, 917 (10th Cir. 1957), cert. denied,
363 U5, 678 (1958).

184, Schantz v. White Lightming, 502 F.2d 67 (8th Cir. 1974). Thus federal courts
have accepted federal question jurisdiction in an action brought by a non-Indian private
landowner on an Indian reservation to prevent imposition of the tribe’s health regulations
against im (Cardin v. De La Cruz, 671 F.2d 363 (9th Cir. 1981), cerr. denied, 459 U.S.
967 (1982)); a non-Indian used car salesman’s attempt 10 repossess a car sold to a reservation
Indian (Babbitt Ford, Inc. v. Navajo Indian Tribe, 710 F.2d 587 (9th Cir. 1983), cerr.
demied. 466 U.S. 926 (1984)); a tnbe’s allempl 1o prevent a nonreservation bank from
wrongful set-off of a tnibal housing and development enterprise debt against tribal funds
(Navajo Tnbe v. Bank of New Mexico, 700 F.2d 1285 (10th Cir. 1983)); an oil company’s
challenge to a tribe’s attempt to cancel a lease of trust land (Tenneco Oit Co. v. Sac
& Fox Tnibe. 725 F.2d 5§72 (10th Cir. 1984)); and a tribal challenge to the BIA’s attempted
refusal to recognize a tnbal election {Goodface v. Grassrope, 708 F.2d 335 (8th Cir. 1983)).

Similarly, however, U.S. distnct courts have refused to entertain federal question jurisdic-
tion in a number of situations mvohing Indians. These include actions involving exclusively
nternal tribal elections (Twin Cities Chippewa Tribal Council v. Minnesota Chippewa
Tribe. 370 F.2d 529 (8th Cir 1967)); an action brought by non-Indians ansing out of
an automobile acaident occurring on a reservation (Schantz v. White Lightming, 502 F.2d
47 (&h Cir 1974); an action nvolving a morigage of allotted land on a reservation to
provide security for a Mutual Help home (Northwest S.D. Prod. Credit Ass'n v. Smith,
No R4-2460, 13 Indian L. Rep. 2069 (8th Cir. 1986)); and an action brought by a nonreserva-
non electric contractor for work performed on a tribal center complex (Enterprise Elec. Co.
v Blackteet Tribe, 353 F Supp. 991 (D. Mont. 1973)).

IRS 471 US 845 (1985)
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the Crow Tribal Court against the Lodge Grass school Dis-
trict, a political subdivision of the state of Montana possessing
land within the exterior boundary of the Crow Reservation, upon
which state land the Indian was injured. Before the tribal court
considered the issue on its merits, the school district and its in-
suring agent brought a separate action in the United States District
Court for the District of Montana, alleging federal question
jurisdiction.

A unanimous Supreme Court, reversing the Ninth Circuit Court
of Appeals, decided that the federal district court would have juri-
diction to review the tribal court’s assertion of jurisdiction;
however, the plaintiff had to first exhaust all his tribal court
remedies.'*® The Court found that the question of federal court
jurisdiction “*will require a careful examination of tribal sovereignty,
the extent to which sovereignty has been altered, divested or
diminished, as well as a detailed study of the relevant statutes,
Executive Branch policy as embodied in treaties and elsewhere,
and administrative or judicial decisions.”’’*” Thus the issue of
whether federal action should have been dismissed by the district
court or merely held in abeyance pending a ruling on the merits
by the tribal court was left to the district court.'** However, the
issue of whether plaintiffs were required to exhaust all their tribal
remedies was relegated to the tribal court.

The Court in effect established a two-pronged test, binding upon
the federal district courts, that must be satisfied before federal
question jurisdiction exists. First, the issue must arise under federal
law in the context of the federal question statute. Second, the
plaintiff must exhaust all available tribal court remedies.'*’

The companion case to National Farmer’s Union, R. J. Williams
Co. v. Fort Belknap Housing Authority, involved an action by
a prime contractor seeking return of certain construction equipment
and materials held by the Fort Belknap Tribal Court as satisfaction

186 Jd at 853-57
187. Id at 8585-56. See also New Mexico v, Mescalero Apache Tribe, 462 U.S 324,
A31-32 (1983). Merrion, 455 U.S. at 117 Colville Reservanion. 447 U.S. at 152.
188, 471 U S. at 857,
189 In a footnote, the Court outlined a narrow exception to the exhaustion requirement:
We do not suggest that exhaustion would be required whers an assertion of tribal
jurisdiction **1s monvated by a desire 1o harass or 1< vonducted in bad faith,” . ..
or where the action is patently violative of express jurisdictional prohibitions, or where
exhaustion would be utile because of the lack of an adequate opportumity 10 challenge
the court’s jurnisdicnon.”™
471 US ar 856 n.2t See A4 & A Concrete, Inc., 781 F.2d at 1416.
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for an outstanding debt to the Fort Belknap Housing Authority
pursuant to a writ of attachment.'*® The Ninth Circuit found that
the issue of whether the tribal court had overstepped its jurisdictional
boundaries in issuing the writ of attachment properly defined a
federal question, and declared that federal question jurisdiction
could be asserted by the lower court. However, the Court reversed
the lower court’s award of damages to the contractor on the basis
that it did not state a federal claim upon which reliel could be
granted.' In doing so, it rejected four specific arguments by the
plaintiff contractor as unmeritorious.'** The Supreme Court, at
the same time it rendered the National Farmers’ Union decision,
denied certiorari to hear R. J. Williams.

Two recent cases presented to the Eighth Circuit Court of Ap-
peals have further defined what constitutes a federal question in
lawsuits against tribally created IHAs. In Weeks Construction Co.,
the Eighth Circuit was confronted with a common breach of con-
tract action, filed by a general contractor against a tribally created
IHA. The Court held that no federal question jurisdiction existed
in the matter, expressly stating that interpretation of the construc-
tion contract entered into between the parties was governed by
local rather than federal law.'”’

In Northwest South Dakota Production Credit Association v.
Smith,** the plaintiff sued two Indian individuals to foreclose on
a mortgage of allotted land upon which a Mutual Help home was
attached. The Cheyenne River Housing Authority was named as
a defendant because of its potential interest in the subject land
and home. The Court, after determining that federal question jur-
isdiction existed in the context of section 483 of title 25 of the
United States Code, dismissed the matter for failure to state a
claim upon which relief can be granted.'”

190 719 F 2d 979 (9th Cir 1983), cert demed. 472 US. 1016 (1985).

19t 719 F.2d ar 981

192 Jd at 981-82 The plunnff contracter atiempted to show that s nights undes
the U'S Constitution, the Indian Cwil Righis Act, 28 U S.C. §§ 1301-1341 (1982). and
the Civil Righis Act of 1866, 42 U S.C § 1983 (1982), were smpermissibly violated The
Court rejected these arguments, along with the argument that the tnibal court’s adopuon
ol Montana law as a gudelime was a rehinquishment of sovercignty.

19% Heehs Constr Co, 797 F.2d at 672 See Begay v. Kerr-McGee Corp |, 682 | 2d
3L, 1YS (h Cor 1982); Schanty + White Lightmng, 502 F.2d 67 (&th Cir. 1974), Supenor
(sl v Nerntt, 619 F Supp 526, 529 (D Utah 1985)

194 Noo 842460, 13 Indian 1. Rep 2069 (8th Cir 1980)

195 fd at 207071 As Tor the sovereign immumty issue, the Faghth Crireust did not
remand to the United States District Court but preserved it 1o be adaressed i the hird
istance by the inbal court Id a1 2071
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The four cases mentioned above seem to establish a pattern
where federal question jurisdiction is the issue in a matter in-
volving a tribally created IHA. The typical scenario may involve
a non-Indian off-reservation contractor who voluntarily enters intc
a contract with the Indian housing authority to construct housing
or perform other work on the reservation. If the contractor sucs
the IHA under their contract, National Farmer’s Union, as inter-
preted by Weeks Construction Co., may mandate that the tribal
court hear the case in the first instance to interpret the contract
provisions at issue. If the losing party desires to file the matter
in federal court, not only must it exhaust all available tribal court
remedies (i.e., a final adjudication on procedural or substantive
grounds), it also must sufficiently raise the issue of whether
the matter arises under federal law, in the context of the federal
question statute, before the federal court may take jurisdiction.
However, if the matter involves an issue peripheral to or not in-
volving any underlying construction contract, the number of
possibilities for a federal court asserting federal court jurisdiction
seemingly increase.

Situations where a pending tribal court matter is interrupted
by the filing of an action in federal district court is scrutinized
more carefully, however. In R. J. Williams Co., the Ninth Circuit
found that the Fort Belknap Tribal Court’s writ of attachment
adequately raised the issue of whether it had exceeded its jurisdic-
tion, thus giving the court federal question jurisdiction. However,
plaintiff failed to exhaust its available tribal remedies by filing
an identical action in federal district court before the iribal court
had made a final decision. Such an attempt, not unlike forum
shopping, may compel the federal court to allow the tribal court
to first proceed to render a final decision.'**

Diversity Jurisdiction

In order for a federal district court to have diversity jurisdiction
generally, not only must the parties be of diverse citizenship under
section 1332(a) of title 28 of the United States Code (‘‘complete

196 See lowa Mut, Ins. Co. v. LaPlante, 107 S.Ct. 971, 977 (1987) (*‘at a mun-
imum, exhaustuon of tribal remedies means that tribal appellate courts must have the
opportumty to review the determination of the lower tribal courts™); -t & 4 Concrete.
7R1 F 2d at 1415-17 (review of construction company’s claims is premature due to company’s
tatlure o exhaust its remedies in tribal court, in hght of National Farmers® Union: company
15 not excused from whe requirement based on tribal court's alleged lack of junisdiction).
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diversity’’) and the issue in controversy exceed $10,000, but the courts
of the state in which the federal court sits also must be able to enter-
tain the matter.'®’” The Supreme Court has recently held that the
exhaustion of tribal remedies requirement of National Farmers’
Union applies to diversity situations as well as federal question
cases.'** Thus, although the Court held ihat diversity jurisdiction
existed over a matter filed previously in the Blackfeet Tribal Court
concerning an insurance claim, the tribal court should first be given
full opportunity to determine its own jurisdiction, including tribal
appellate court review of the lower court’s determination.'”’

An additional requirement attaches in matters involving Indians
and Indian tribes. Even if the complaint sufficiently discloses all
facts required to invoke diversity jurisdiction, such jurisdiction
will be precluded where state jurisdiction will impermissibly infringe
upon the Indians’ right to selt-government.?*® Thus, when a federal
court attempts to assert diversity jurisdiction over an Indian tribe
or a tribal entity, it must determine whether the state in fact has
taken affirmative steps to assume jurisdiction over tribes within
the state’s boundaries.

A tribe’s interest 1. self-government can be implicated in one
of two ways. First, the tribe’s right to adjudicate disputes may
be impermissibly limited if a state or federal court seeks to resolve
a dispute properly and exclusively within the province of the tribal
court (i.e., the matter is purely an internal tribal matter or the

197 Woods v. Interstate Realty Company, 337 U.S, 535 (1949); R.J. Williams Co.,
719 T 2d at 982. The diversity junsdiction statute states in pertinent part:

(a) The district courts shall have ongmal junsdicuon of all civil achons where the

matter in controversy exceeds the sum or value of $10,000, exclusive of interest and

costs, and is between—
(1) citizens of different Siates;
(2) cinzens of a State and citizens or subjects of a foreign state. . . .

(¢} For the purposes of this section and section 1441 of this utle, a corporation shall

be deemed a cinzen of any State by which « has been incorporated and of the State

where 1t has us principal place of business
28 US.C A, § 1332 (West Supp 1983} (emphasts added).

198 lowa Mut. Ins. Co. v, LaPlante, 107 S.Ct 97}, 976-79 (1987).

199 The Supreme Court clearly stated that regardless of the basis for jurisdiction, federal
puhcy supporung tribal self-government requires federal courts, as a maiter of comity.
to *stas their hand™ sn order to give tribal courts full opportunity 1o consider the issues
before them and rectify any errors. 107 S.Ct. a1 977 The Court also rejected the argument
that tnbal court bias or incompetence served as a sufficient exception to the exhaustion
requirement.

200 Liuel v. Nakai, 344 F.2d 486, 489 (9th Cir. 1965): Weeks Constr, Co., 797 F.2d at
672-78, R J Williams Co., 719 F.2d at 982; Kerr-McGee Corp., 682 F.2d at 1317.
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tribal code specifically addresses the issue).?** Second, if the subject
matter of the dispute itself calls into question ‘‘the validity or
propriety of an act fairly attributable to the tribe as a govern-
mental body,”’ tribal self-government is drawn directly into the
controversy.?®? Although exclusive tribal jurisdiction can be altered
by express congressional action, the diversity jurisdiction statute
does not have this effect.?®

Two Supreme Court decisions are instructive in this area. In
the 1938 case of Erie Railway Co. v. Tompkins,** the Court held
that a federal court’s diversity jurisdiction is derivative of the courts
of the state in which the federal court sits.*®* The Court reasoned
that to permit a nonresident party to maintain an action in the
federal courts through diversity jurisdiction, which could not be
maintained in the state courts, would work a gross discrimination
against state residents who could not avail themselves of diversity
jurisdiction.?®* Thus, if the plaintiff is barred from recovery in
state court, he should likewise be barred in federal court.

In the 1959 decision of Williams v. Lee,?® a non-Indian plaintiff
sued an Indian couple in an Arizona state court to recover for
goods sold on the Navajo Reservation. The Court unanimously
held that exclusive jurisdiction over the matter was vested in the
Navajo Tribal Court. In holding this to be an internal affair of
the tribe pursuant to an 1868 treaty with the United Siates, the
Court noted that ‘‘to allow the exercise of State jurisdiction here
would undermine the authority of the tribal courts over Reservation
affairs and hence would infringe on the rights of the Indians to
govern themselves.”’*** Thus, regardless of whether the federal court
possessed diversity jurisdiction, a matter properly before the tribal
court must be heard there in the first instance.

The Erie mandate, unlike the decision in Williams v. Lee, was
a ‘‘choice of law’’ directive rather than strictly a jurisdictional

201. R.J. Williams Co., 719 F.2d at 983. See Sunta Clura Pueblo, 436 U.S. at 65-66;
Fisher v. District Court, 423 U.S. 382, 387-88 (1976).

202 R.J. Williams Co . 719 F.2d at 983. See Luvel. 344 F 2d a1 190

203. Jowa Mut. Ins Co . 107 S.C1. at 977; Lurel, 344 F 2d a1 489-90

204 304 LS. 64 (1938).

205 Id. at 74.77.

206 Id. The twin aims of the Erre decision were **discouragement of torum-shopping
and the avoidance of inequtable administration of the laws.”” Hanna v Plumer. 330 U.S
460, 468 (1965) See also Woods, 337 US at 538

07 388 U.S 217 (195%

208 Jd oat 223
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ruling. However, the federal courts, specifically the Eighth and
Ninth circuits, have read both decisions together in determining
whether a federal court has diversity jurisdiction over a lawsuit
involving Indians. The primary issue addressed by the two circuits
is whether, after the statutory requirements for diversity are met,
the factual situation before the district court constitutes purely
an internal tribal matter. The Eighth and Ninti circuits have specifi-
cally adopted the Williams v. Lee ruling as compelling upon diver-
sity actions involving Indians.**®

It is well settled that for “‘complete diversity’’ purposes a tribally
created I1HA is a citizen of the state where the respective Indian
reservation is located.?'® Thus the underlying issue concerning IHAs
is whether, after the statutory requirements have been met, all
the judicially created tests peculiar to diversity jurisdiction have
also been satisfied.

‘n R. C. Hedreen Co. v. Crow Tribal Housing Authority,’"
the United States District Court for the District of Montana was

209 See Littel v Nakai, 344 F.2d 486 (9th Cir. 1965). See also Hot Oil Serv.. Inc.
v Hall, 366 F.2d 295 (9th Cir 1966) (the Ninth Circuit held that the Arizona state courts
were without diversity jurisdiction primarily because the incident occurred on tribal trust
land, necessanly involving reservauion affairs which were within the exclusive province
of the tnbal courts, /d. at 297); Begay v Kerr-McGee Corp., 682 F.2d 1311 (9th Cir.
1982) (1n discussing Lirtel and Hor Oil. the court believed that both cases were belter
understood when viewed as “*dacisions construmng secion 1332(a) to preclude a non-Indian
plainuff from obtaiming Federal judicial resolution of a dispute which Williams v. Lee
vests in the tribe’s exclusive jurisdiction.” 682 F.2d at 1317. The court explicitly stated
that, consistent with the Erre doctrine. the Uniied States District Court's jurisdiction is
a creature of tederal law pursuant 1o both article 111 of the Constitution and 28 U.S.C.
13324); thus, as the federal junisdichonal statute preempts any conflicting state law, state
law does not nor may not control or limit & Umited States District Court’s diversity junsdic-
non /d. at 1315-17 The court etfecuvely limued applicauon of the Billiams v. Lee ruling
to siuatons involving a non-Indian plamunff and an Indian defendant)

The Eighth Circuit disungusshed the holdings of [ ittel and Hor Oil n the 1975 case
of Poitra v. Demarnas, 502 F.2d 23 (8th Cir. 1974), cert. demed, 421 U.S. 934 (1975).
Here the court deternmined that the Umted States District Court possessed diversity jurisdic-
ton in a wronglul death action brought by one Indian against another, even though they
swere both members of the same tribe and the tort occurred on the Standing Rock Indian
Resenvaton  The court interpreted the Billiams v, Lee ruhing 1o be hmited 1o issues involving
interference wath tnbal affairs In Pourra, on the other hand, the court was confronted
with “one Indian secking 10 avail herselfl of the Federal court in an action agamst another
Indian,”” which 1in and of sself **would seem 1o negate any [tribal] interference claim that
could be ade since no intertening outsiders are tryng 1o tosst junsdiction on the Indians.”™
S22 F 2d ar 29

210 Weeks Constr Co, 797 F 2d at 673, n.6: R.J. Wilhams Co.. 719 F.2d at 982
n 2, RC Hedreen Co, 521 F. Supp. at 602-03

211 521 F Supp 599 (D Mom 1981).
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confronted for the first time with a diversity lawsuit involving
a tribally created THA defendant. The plaintiff general contractor,
based in the state of Washington, sued the Montana-based IHA
for wrongful nonpayment of funds due under their construction
contract. In finding that it possessed diversity jurisdiction, the
court simply determined that the IHA was a “‘citizen”” for purposes
of the diversity statute, without determining the effect that this
holding may have upon tribal sovereignty or seif-government.?*?

However, in R. J. Williams Co. v. Fort Belknap Housing
Authority, the Ninth Circuit rejected not only the Hedreen court’s
legal analysis of diversity jurisdiction as it involved Indians but
also the district court’s test to determine the business contacts made
by the IHA. Confronted with a factual setting almost identical
to Hedreen, the court found that although the parties were of
“‘complete diversity,”’?'’ any federal court interpretation of the
tribal code provision would impermissibly trod upon the tribe’s
“‘responsibility for self-government.”’** The question of whether

212, /d at 602-03. The court, in analogizing a (ribal corporation to a general non-
Indian business corporation, discussed the legal effect of the sovercign immunity issue:
The reason prior court decisions have not expressly addressed the question of whether

a corporation chartered by the tribe 1s a citizen for diversity purposes 15 that the 1ssue

15 almost inseparable from the issue of sovereign immunity. To illustrate. under the

defendant’s analysis it would be possible to conclude that the Housing Authority and/or

even the Crow Tribe has completely waived its sovereign immunity, yet nonetheless
cannot be sued in federal court since they are not **citizens’” for purposes of diversity
junisdiction. Both common sense and the legal practicalities of the commercial v '
dictate a different result. Regardless of the sovereign source from which a corporate
enity derives its cnarter, when it is constituted with all of the required formalities
it comes into existence as a legal entity  As a legal entity, it is susceptible 1o suit on
us contracts in any court of competent jurisdicuon unless it enjoys some legal excuse,
¢ g, sovereign immunity.

The Hedreen case was settled out of court in 1981 before an appeal was heard betore

the Ninth Circust.

213 719 F.2d at 982-83 n.2.

214, Id. at 983. The court relied primarily on Williams v. Lee and its progeny in
determiming that no diversity jurisdicdon existed. The Ninth Circust explained its reasoning
as follows:

In Lutel v. Nakai, 344 F.2d 486 (9th Cir. 1965). this court neld that W /ams also

had an ympact on diversity actions brought in federal court. After we concluded that

Lutel would have been precluded from suing 1n state court by Williams v. Lee, we

noted that a federal court sitting in diversity operates as an adjunct to a state court

and should also be precluded from entertamning the action. . . . We have recognized
that the tnibal court is generally the exclusive forum for the adjudicauion of disputes
aftecting the interests of both Indians and non-Indians which arise on the reservauon

Snow v Quinault Indian Nauon {citauon omitted] . . Here, however, at the time of

the dispute there is some question of whether the tribe had excercised 1ts right to assume

1ts exclusive jurisdiction. Fort Belknap I.aw and Order Code ¢ch 1, § 14.1 (1970). tates
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the Fort Belknap Housing Authority was a ‘‘member’’ of the tribe,
pursuant to a tribal code provision defining tribal court jurisdiction,
should be answered in the first instance by the tribal court; there-
fore, the court of appeals refused to take diversity jurisdiction.?**

Through R. J. Williams, the Ninth Circuit has adopted an addi-
tional test for diversity jurisdiction, based specifically upon Montana
state case law. This test scrutinizes the ‘‘significant contacts’’ made
by the IHA off the reservation in securing the construction con-
tract with the general contractor.?'® The focus is to determine the
place where the dispute arose; if the district court finds that the
dispute arose on reservation lands (taking five factors into con-
sideration), state courts are without jurisdiction and, pursuant to
the Erie doctrine, the issue should be heard first by the tribal court.
If, however, a sufficient amount of business was transacted off
the reservation, the United States District Court may assert diver-
sity jurisdiction.?"’

that the tnbal court has jurisdiction 1o hear suits 1in which the *‘defendant is a member

of the Fort Belknap Indian Community ** The word “*member*” is not precisely defined

in the ordinance, and there remains a genuine question as to whether the Housing

Authority 1 contemplated within the jurisdictional statute. Interpretation of a tribal

ordinance 1 one of the duties of a tribal court

245 Id. at 983

216. I1d atr 984-85.

217 Id. The United States District Court for the District of Montana initially applied
the Montana Supreme Court-based test in R.C. Hedreen Co., 521 F. Supp. 599 (D. Mont.
1981) The court found as dispositive certain “‘sigmficant contacts” in holding that the
tribally created THA had sufficiently “*gone off the reservation™ to do business:

Since the Authority has voluntanly gone beyond reservation boundaries to transact

the business and negotiate the contracts at 1ssue here. suit could also have been brought

i state court See Crawford v. Roy, 176 Mont. 227, 230-31, §77 P.2d 392, 393-94

(1978), see also the relevant discussion n Mescalero Apache Tribe v, Jones, 411 U.S.

145, 152-58, 93 S Ct 1267, 1272.76, 36 .. Ed. 2d 114 (1973) Adequate substanual

contacts with the state are mamifest: (1) the contracts were made with non-Indian entities

ressding off the reservaton, (2) they contemplated the procurement of supplies and

labor off the reservation. (3) bids for the work were solicited off the reservation, (4)

the plamnnff executed the contracts off the reservation, and (5) the bond essential to

the contracts was procured and signed off the reservauon. In any event, this conclusion
does not “infninge on the nights of Indians to make their own laws and 10 be ruled
by thewrr own laws.”" Crawford, supra. 176 Mont. at 230; 577 P.2d at 394, Hilliams

v Lee, IS8US 217,.220,79S Ci. 269, 270, 3 L. Ed 2d 25" (1959): see also Duluth

Lumber & Plywood v Delta Development, Inc., 281 N W.2d 377, 382-83 (1979). particu-

larly since we are dealing with a commeraal transaction not confined to the reservation,

where the appheable tnbal ordinance (authorized by the federal government) contans
an unquahbied **sue or be sued™ clause.
S2LF Supp at 606-07 n 4.

The Ninth Circunt, however, expressly disagreed with the Hedreen court’s analysis in

R J Williums Co.. 719 F 2d at 981, imvolving a factual setning almost dentical to the
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The Ninth Circuit is the only circuit thus far to employ such
a test for diversity purposes. Two observations are made at this
juncture, however. First, state courts have applied a similar ‘‘sig-
nificant contacts’’ test for purposes of determining jurisdiction
in matters involving not only Indians but tribally created IHAs.*'*
Second, a similar test has been employed by federal, state, and,
most recently, tribal courts in determining whether personal
jurisdiction exists over a defendant.?'®

The Eighth Circuit applied substantial case law it had previously
rendered concerning Indian tribes to Weeks Construction Co.?**

case before the Montana District Court, 719 F.2d at 985. The circuit modified the set
of Tactors applied to the situation; while the Hedreen court looked to the location of
the parties dealing with the IHA and the place -vhere the contract was actually executed,
the circuit court focused instead on the location of the dispute itself:
We disagree with the [Hedreen) court’s analysis. In determining the locus of a contract
dispute, courts generally look to (1) the place of contracting, (2) the place of negotia-
ton of the contract, (3) the place of performance, (4) the location of the subject matter
of the contract, and (5) the place of restdence of the parties, evaluating cach factor
according to its relative importance with respect 1o the dispute. Restatement (Sccond)
ol Conflict of Laws § 188(2) (1971). When a contract concerns a specific physical
thing. such as land or a chattel, the location of this 1s regarded as highly significant
Id., § 188, comment ¢; see also, 1d., § 189191, Here, as in Hedreen. the contract
mvolved housing to be built on the reservation, to be occupied by reservation members
and paid for by an agency represenung the tribe. We think these facrors determine
the locus of the dispute, although workers, supplies, and the construction bond would
haive to come n from off the reservation There were thus no *‘substanual activiues
wining nise to a dispute”” ansing outside the reservation. /n re Bertelson, 617 P.2d 121,
125 (Mont  1980) Thus, the “agmficant contacts™ test 1s not met here. [Emphasis
added |
218 See Duluth Lumber & Plywood Co. v Delta Dev., Inc., 281 N.W .2d 377 (Minn
1979 The Minnesota Supreme Court found that Minnesota state courts may assert jurisdic-
non over essennially the same factual suvation Sec tnfre text accompany.ng notes 277-283
219 See tafra the section on **Tribal Court Junsdiction.™
220 Weeks Constr Co., 797 F.2d at 674, ciung Poitra v. Demarnas, 502 F.2d 23
(8th Cur 1979), cert demed, 421 U S 934 (1975) See also American Indian Nat'l Ban!
v Red Oul, 478 F Supp. 3102 (D.S.D 1979) (the distnict court, in Ninding diversity junsdic-
ton, noted that as the state court lacked jurisdiciion oser the instant matter due to federal
law rather than state policy, state citizens would not be subject to discnmination because
the tribal court was open to them, «f. at 304.05); Tibbets v Turtle Mountain Housing
Auth | No A2-82-59 (D N.ID 1985) (plainuff executor of the estate of a deceased member
of the Turtde Mountain Band of Chippewa Indians sued the THA, alleging that 1t “*buih
low cost houstng umits that encroach on the land held in trust for deceased by the
United States’™y Diversity was utithzed as the sole ground for junisdicuon; in dismussing
the action, the court aited both Eighth and Ninth Circunt case law (especially Hot Oil
Serv . Inc v Hall, 366 F.2d 295 (9th Cir. 1966)) because of the similarity of the fact
pattern as conrothng The court esplamned as tollows:
The question of whether the excraise of Junsdichion by the federal district court on
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In Weeks, the court was faced with the same issue presented before
the Ninth Circuit in R. J. Williams, that is, whether the THA was
a “‘member’”’ of the tribe so as to subject it to the tribe’s jurisdic-
tion.?*' The plaintiff contractor was a Montana corporation, while
the defendant IHA was located in South Dakota. The court deter-
mined that the Oglala Sioux Tribal Court should hear the matter
in the first instance in order not to infringe upon the sovereignty
of the Oglala Sioux Tribe;**? in doing so, the circuit specifically
noted that the failure of the Montana Federal District Court to
complete its legal analysis in Hedreen was determinative in that
court’s assertion of diversity jurisdiction.?*?

The Tenth Circuit has not had an opportunity to interpret the
Williams-Erie doctrine where diversity and 1HA matters are con-
cerned.??* However, the Utah Federal District Court has applied
this line of reasoning in finding that diversity jurisdiction existed
in Brown v. Washoe Housing Authority. In Brown, the court was

reservation matters between Indians would interfere with tribal self-government or tribal

affairs. or with constderations of tribal pohicy or customs is dependent upon the facts

and circumstances of each individual case. Under the circumstances of this case its
dispositon by the federal district court would necessarily involve reservation affairs
and affect the Tribe 1n 1ts policy of providing low cost housing to tribal members.

The dispute should be resolved by the Tribe and the United States District Court should

not become involved except upon a showing of violation of constitutional nights. See

28 U S.C. § 1302(5).

Shp op. at 2-3

221, 797 F.2d ar 673

222 Id. at 674,

223 Id. Said the court:

Because a grant of federal jurindiction based on diversity would impinge on the tribe’s

nght 10 self-government, the district court did not err when 1t refused 10 assume jurisdic-

tion and referred the case for an imnial determination by the tribal court of whether
the Houung Authonty 1 a member of the tribe.

224, But see American Indian Agne. Credit Consortium, Inc. v. Fredericks, 551 F.
Supp 1020 (D Colo. 1982) (the Colorado Federal District Court determined that Eighth
Crireust case lew controlled where the matter did not involve a “*purely internal tribal mat-
ter™"), 1d at 1021 o contrast 1o Williams v. Lee, Hot O Serv , Inc., and Littel, the
nae before the court was *a transaction between an outside corporation and an ndividual
member of a tnibe, acung solely :n his private capacity as signer of a promissory note
now an default ** /d.; Supenior Ol Co. v. Merriu, 619 F Supp 526 (D Utah 1985).
where the Utah Federal District Court dismissed a lawsuit by an o1l company for lack
ot diversity jurisdiction based on Wilhams v. Lee The court noted, however, that a contrary
holding might have been possible if the plainuft had asserted that the tribal court lacked
jurndiction over the matter, pursuant to Natonal Farmers” Union Ins. Co v Crow Tribe,
4710 S 84S, 831-52 n 12 (1985), or thal it had been refused access to tribal courts. pursuant
1w RJ Wilhams Co, 719 F.2d at 98} See 619 F Supp. at 535 n 3.
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faced with the issue of whether the Nevada defendant IHA had
“‘transacted business’’ in Utah so as to be subject to state jurisdic-
tion under the Utah long-arm statute. The court found that, apply-
ing a liberal construction of the state statute, the IHA had suffi-
ciently conducted business with the plaintiff Utah construction
company to subject itself to the jurisdiction of that forum.?*’

It is apparent from a close reading of the above case law that
all three circuits are consistent in applying the Williams-Erie deci-
sions. The federal district court must justify a finding of diversity
jurisdiction, after finding that the statutory requirements have been
met, not only upon the fact that the state’ court had previously
or could have assumed jurisdiction over the matter but that in-
terference with tribal jurisdiction would be minimal. Thus it
is apparent that the federal courts may be inclined to assert jurisdic-
tion where the IHA is the plaintiff, going beyond the bounds of
the reservation in order to resolve a dispute.

The Indian Civil Rights Act

It is not seriously questioned that the protection afforded by
the United States Constitution and the Bill of Rights does not
apply to Indian tribes, tribal agencies, and tribal officials.?** Con-
gress has modified this, acting pursuant to its plenary power, by
enacting the Indian Civil Rights Act of 1968 to ensure that indi-
vidual Indians receive certain due process protection in tribal
courts.??’

The Indian Civil Rights Act applies to both Indian and non-Indian
individuals while on the Indian reservation.*** However, a specific
provision of the Act restricts federal court jurisdiction over alleged

225. 625 F Supp. at 599. The court stated its reasomng as follows:

Washoe supplicd information to a trade journal that 1s located in Utah and that services
Utah contractors. Washoe supphied plaintiff with bid information, sent plainuff a HUD-
approved coatract for plaintiff’s signature and sent plainuff a copy of the execuied
contract Other mail and wire correspondence occurred to and from Washoe, in and
out of the State of Utah. Although modern modes of communication obviated the need
for Washoe actually to enter this State 1o transact business, the transaction of business
no less occurred despite the absence of Washoe's physical presence. It is clearly the
case that Washoe directed its business activities to residents of this state and that those
activities affected persons or businesses within this state sufficient to satisfy the [state
long-arm] statute.

226 DuBray, 565 F Supp. at 465. See generally Santu Clara Pueblo. 436 U.S, at
7. Talton v Mayes, 163 U.S. 376 (1896).

27 25 US C §§ 1301-1341 (1982).

28. Schantz, S02 F.2d at 70 n.5; R.J. Williams Co., 719 F 2d 979 n.4; Dodge v
Nakay, 298 F Supp 17, 24-25 (D. Anz 1968).

S6

t v 3
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civil rights violations to habeas corpus proceedings.?*® It is clear
that responsibility to enforce the provisions of the Act, including
matters involving tribally created IHAs, rests primarily with the

tribal courts.?*®

Concerning tribally created IHAs, two other interrelated barriers
exist before a federal district court may hear any matter involving
an IHA defendant. First, the lawsuit must be based on a “‘contract,
claim or obligation®’ in order to avoid the issue of sovereign im-
munity.?’* Second, it is well settled that an action alleging breach
of contract does not involve a deprivation of individual constitu-
tional civil rights.?*?

The majority of lawsuits filed in federal district court against
tribally created IHAs were dismissed due to lack of jurisdiction.?*?
In one situation, however, the lawsuit was dismissed because the
court found that the IHA had not waived its sovereign immunity
concerning an Indian civil rights action.?**

Thus, in avoiding the hurdle of a tribally created IHA’s sovereign
immunity, the plaintiff must base its cause of action upon breach
or other action founded in a contract, claim, or obligation. Yet,

229, 25 U.S.C. § 1303 (1982) See Weatherwax v. Fairbanks, No. CV-85-159-GF, 12
Indian L. Rep. 3173 (D. Mont. 1985), where the mere challenge of a tribal court judgment
that determined certain visitation rights 1n a child custody case did not amount to a habeas
corpus proceeding.

230. For example, see Lawrence v Southern Puget Sound Inter-Tribal Housing Auth.,
Nos. CV-860002 and 860003, 14 Indian L Rep. 6011 (Suq. Tr. Ct. 1987), where the
Suquamush Tribal Court held that a tnbal member’s tenancy in a Southern Puget Sound
Inter-Tribal Housing Authority’s (SPSITHA) Mutual Help unit is a property right entitled
1o the due process protections of the Indian Civil Rights Act, 25 U.S.C. §§ 1301-1341
(1982), and, further, that her civil rights were violated when the SPSITHA failed to follow
the rules of s own grievance procedure. See 24 C.F.R. § 905.303 (1986).

231. See Ordinance, supra note 56, art V, § 2.

232. Schuberr Constr., 490 F. Supp. at 1010; Hickey v. Crow Creek Housing Auth.,
379 F. Supp. at 1003.

233. See R.J. Williams Co., 719 F.2d 979 (9th Cir. 1983); DuBray v. Rosebud Housing
Auth., No. CIV-83-01, 12 Indian L. Rep. 6015 (Rbd. Sx. Tr. Ct. 1985) (Rosebud Tribal
Court holds that Rosebud IHA did not waive sovereign immunity in civil rights action
for wrongful termination of plaintiffs” employment by the IHA). See also Schubert Consir.,
490 F Supp. 1008 (S.D. Fla. 1980} (federal district court had no jurisdiction in civil rights
action ansing solely from an Indian housing construction contract); Wilson v. Turtle Moun-
tain Band of Chippewa Indians & Turtle Mountain Housing Auth., 459 F. Supp. 366,
368-69 {D.N.D. 1978) {federal district court had no jurisdiction in civil rights action by
a nonmember former tenant of the IHA 1n a turnkey housing project); Hickey v. Crow
Creckh Housing Auth., 379 F. Supp. 1002 (D.S.D. 1974) (damages action arising from
well-drnlling contract on Indian housing project).

234 See Wilson and DuBray cases, supra note 233 {Rosebud Sioux Tribal Court
dismusses the action based on sovereign immunity).

Published by University of Oklahoma College of Law Digital Commons, 1988



160 AMERICAN INDIAN LAW REVIEW {Vol. 13

the federal courts may not take jurisdiction over an action alleging
Indian Civil Rights Act violations where the cause of action is
based solely upon contract.

An ‘“‘absolute necessity’’ exception has been carved out of the
statutory limitation to habeas corpus procecdings by the Tenth
Circuit.?** However, the Montana Federal District Court explicitly
rejected application of this exception to construction disputes in-
volving tribally created IHAs in R. J. Williams Co.*** It will suffice
at this juncture to state that, as current case law has dictated,
federal courts most likely will not hear actions against tribally
created IHAs based solely on violation of the Indian Civil Rights
Act.

Strate Court Jurisdiction

When a state court attempts to exercise jurisdiction over a matter
involving an IHA, three factors must exist before jurisdiction will
be granted. First, it must be ascertained whether the IHA was
organized under state law or created by tribal ordinance. In addi-
tion, a state may not exercise jurisdiction either where there exists
incompatible federal legislation or regulations, or where such juris-
diction would otherwise interfere with the tribe’s right to
self-government.

Applicability of State Regulatory Schemes

Incident to the question of federal court jurisdiction over Indian
issues is when state courts also may invoke their jurisdiction, in-
herently or by specific statute. In deciding when a state court has
jurisdiction over factual situations involving Indians and Indian
tribes, federal courts look not only to whether the Indian party
is plaintiff or defendant but also to the extent to which state
jurisdiction will infringe upon tribal self-government.

In sharp contrast to Chief Justice Marshall’s initial recognition
of the importance and qualities of tribal self-government,**” “*Con-

235 Dry Creek Lodge., Inc. v United States, 515 F.2d 926 (10th Cir 1975). redesignated
Dry Creek Lodge. Inc. v Arapahoe & Shoshone Tribes, 623 F.2d 682 (10th Cir. 1980),
cert demed, 349 U S. V118, reh. denied, 450 U.S. 960 (the Court distnguished Santa
Clara not only because no trnibal remedies or other relief were available in tnibal court,
but the defense of tribal sovereign immunity disappeared when the issue ielated to a matter
not exclusively an internal tnibal affair).

236. S09 F Supp. 933, 940-41 (D. Mont. 1981), rev'd on other grounds. 719 F.2d
979 (9th Cir. 1983) (the Montana Federal District Court felt itseli bound by prior Ninth
Cyrcunt case law in rejecting the holding of Dry Creek Lodge).

237 Worcester, 31 U.S. at S61.
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gress has to a substantial degree opened the doors of reservations
to State laws.”’?* Although ‘‘federal treaties and statutes have
been consistently construed to rescrve the right of self-govermment
to the tribes,”’?* recent Supreme Court decisions have established
a trend *‘away from the idea of inherent Indian sovereignty as
a bar to State jurisdiction and toward a reliance on Federal pre-
emption.’’?*® The Court has employed by its own admission a
preemption analysis *‘that is informed by historical notions of tribal
sovereignty rather than determined by them.’’?*

Two separate tests sharply limit the assertion of state authority
on Indian reservations. First, state authority may be preempted
by contlicting federal statute.?*’ A basic tenet of American Indian
law is that tribal sovereignty is dependent solely upon, and subordi-
nate only to, the federal government; it exists only because of
the recognition given to it by Congress and is ‘‘subject to complete
defeasance’” by congressional action.?*?

Under the supremacy clause, federal law may supersede state
law in several different ways. First, when acting within constitu-
tional limits, Congress is empowered to preempt state law by so
stating in express terms.*** Second, Congress’ intent 10 preempt
may be inferred where the scheme of federal regulation is ‘‘suffi-
ciently comprehensive to make reasonable the inference that Con-
gress left no room for supplementary State regulation.””*** Third,
federal preemption can be inferred where the field is one in which
“‘the Federal interest is so dominant that the Federal system will
be assumed to preclude enforcement of State jaws on the same
subject.”’*** State law will also be nullified to the extent that it
actually conflicts with federal law. Federal regulations, including

238 Rehner, 463 U.S at 718, quoung Organized Village of Kake v. Egan, 369 U.S
74 (1962).

239 Rehner, 463 U.S. at 718, quoung F CoOHEN, supra note 59, at 273.

230 Rehner, 463 U S at 718, quoung McClapahan v. Anzona Tax Comm’n, 411
LS. 164, 172 (1973).

241 Rehner, 463 U.S. at 718 In deciding when a state court has junsdiction over
factual situanons involving Indians and Indian tnbes, lederal cournts look not only to whether
the Indian party 1s plaintiff or defendant but the extent to which state yunsdicuon wil
mininge upon tribal self.government. Sec fra note 250

242 Three Affihated Tnbes of Fort Berthold Re<ervation v Wold Eng'g, 467 U S.
138, 147 (1984)

243 Rehner, 463 US. at 718, quoung MWheeler. 435 U.S. a1 123.

244 Hillsborough County v. Automated Med Labs.. Inc., 471 LLS 707, 713 (1985)

245 Jd | quoung Rice v. Santa Fe Elev Corp ., 331 U.S. 218, 230 (1947)

236 Id See Capnal Ciues Cable, Inc v Crnisp, 467 U.S. 691, 699 (1984). quoung
Pideliy Fed Sav & Loan As<’'n v De La Cuesta, 458 U.S 141, 153-154 (1982).

=3

60,
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HUD?’s regulations found at 24 C.F.R. part 905, have the same
preemptive effect as federal statute.?”

Second, exercise of state authority may be foreclosed because
it would undermine the right of reservation Indians to govern them-
selves.?** This limitation is being sharply diminished in scope, how-
ever; a growing body of case law indicates that states generally
have authority over non-Indians in Indian country unless there
is a conflict with federal law.?** The effects of the apparent shift
in the law is most evident in matters where a state attempts to
impose taxes on Indians or Indian entities, located on or off the
reservation; the Supreme Court has faced this issue many times
in the last two decades.”’

Even if the state has not assumed or been delegated civil and/or
criminal jurisdiction over the tribes within its boundaries, the lack
of such action does not absolutely preclude a state from exercising
such jurisdiction.”*' States also possess inherent ‘‘residuary’’
authority over non-Indians in Indian country unless there is a con-
flict with federal law.?*? On the state’s assumption of jurisdiction

247. Hullshorough Couniy, 471 U.S. at 713. See Umited States v. Shimer, 367 U.S.
374, 381-83 (1961).

248 Three Affiliated Tribes, 467 U.S. at 147.

249, State ex rel. May v. Seneca-Cayuga Tribe, Nos. 66074-75, 12 Indian L. Rep.
5085, S090 and n.42 (Okla. 1985). The Oklahoma Supreme Couri indicated that the areas
of natural resources and taxanion were especially subject to state junsdicion See Smith
Plumbing Co v. Aetna Cas & Sur Co., No. 17691-PR. 13 Indian L. Rep 5055 (Ariz.
1986)

250. Thus the Court has determined the following: state could not tax the gross proceeds
of sales or gross income of a corporavion domng business on the reservanon (Warren Trading
Pust v. Anzona Tax Comm’n, 380 U.S. 685 (1965)): state could tax the gross receipts
of an Indian corporation located off the reservaton (Mescalero Apache Tribe v. Jones,
411 U S. 145 (1973)); state could not tax the income of tribal members earned on the
reservation (McClanahan v. Arizona Tax Comm’n, 411 U.S. 164, 172 (1973)), state could
tax an {ndian smoke shop’s matenals sold to non-Indians on the reservanon (Moe v. Con-
federated Salish & Kootenai Tribes, 425 U.S. 463 (1976)): state could not impose its motor
carner tax and excise fuel tax on a non-Indian logging contractor hired by the tnbe for
on-reservation logging activites (White Mountain Apache Tnbe v Bracker, 448 U S. 136
(1980)); and state could impose a sales tax on cigarettes sold by Indians to nonmembers
on the reservation (Washington v. Confederated Tribes of Colville Reservanon, 447 U.s
135, 155.57 (1980)). See supra notes 209, 214,

251 Three Affiliated Tribes, 467 U.S at 155-57. State ex rel. lron Bear v District
Court, 512 P.2d 1292, 1296-98 (Mont 1973).

252. Id. See also United States v. McGowan, 302 U.S. 5§35 (1938). Draper v. Umted
States, 164 U.S. 240 (1896); Umited States v. McBratney, 104 U.S 621 (i882) See generally
F CoHEN, supra note 59, at 348-61. In Little Horn State Bank v. Siops. 170 Mont. 510,
S5S P 2d 211 (1976). cert. demied, 411 U.S. 924 (1977), a bank sought to levy upon certain
property owned by Indians who had borrowed money from the bank. The bank was located
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under its residuary powers, the state police power is automatically
operative in the absence of congressional action; the state itself
has the power to define its jurisdictional limits, subject to the
twin limitations of interference with tribal sovereignty and incom-
patible federal legislation.?*?

Several Supreme Court decisions provide guidance regarding
the limitations upon residuary state jurisdiction over Indian matters
arising on an Indian reservation. The issue in Williams v. Lee
was interference with tribal sovereignty as a bar to state jurisdic-
tion.”* Thus, where a non-Indian sued an Indian in state court
to recover the cost of goods sold on the Navajo Reservation, the
state was foreclosed from exerting jurisdiction. The Court went
on to note that the absence of affirmative state or federal action
granting the state jurisdiction was compelling in making its decision.**

In Kennerly v. District Court,*** a suit was initially commenced
in the state courts based on essentially the same factual situation
as in Williams v. Lee. The non-Indian plaintiffs in this situation,
however, asserted that a tribal code provision that purported to
give the state concurrent jurisdiction over the instant matter was
applicable. The Court rejected this argument, holding that this
unilateral tribal action was insufficient to give Montana jurisdiction
without some appropriate affirmative action by the state.?”” Follow-

and the transaction occurred outside of the reservation. The Montana Supreme Court held
thar the state court had junsdiction, noting that:
The crucial fact of this appeal is that the subject matter junsdicuion lies with the State
court, not the tnibal court. In this case the tnbal members clected 10 leave the rescrvation
and conduct thear affairs within the junsdiction of the State courts. When they do
0 they are submiting themselves 1o the laws of this State. They cannot violate those
laws and then retreat to the sanctuary of the reservanon for protection.
Id ., 585 P.2d at 214
283, Orgamized Village of Kake, 369 U.S. a1 75 n.32, Jicanlla Apache Tribe v. United
States, 601 F 2d 1116, 1135 (10th Cir ), cert. demed, 4434 LS 995 (1979). quoung
Mescalero Apache Tribe, 411 U.S. at 148,
284 3SR U S 217 (1959).
255. Concerming the fact situauon before 1, the Court noted that.
No Federal Act has given state courts yunisdicion over such controversics In a general
statute Congress did express its wilhingness (o have any State assume junsdiction over
reservation [ndians if the State tegislature or the people vote affirmatively to accept
such responsibility. To date, Arizona has not accepted jurisdiction, posably because
the people of the State anticipate that the burdens accompanying such power might
be considerable
Id atr 222.23
286 400 U S. 423 (1v7D)
237 Id at 424.27 In addwon, the Court determuned thar-
The nbal consent that s prerequisite to the assumption of state junsdichon under
the provisions of Tatle IV of the Act |25 U'S C.A $3 1326 (1983)] must be manifested
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ing Williams v. Lee, the Court directed that the case be remanded
with the direction that it be heard first by the tribal court.?’®

In direct contrast to the factual setting in Williams and Kennerly,
however, Three Affiliated Tribes of the Fort Berthold Reservarion
v. Wold Engineering®** involved an Indian tribe seeking the juris-
diction of the state courts to settle a dispute with a nonreservation
contractor who had performed work on the reservation. The
Supreme Court remanded the case to the North Dakota Supreme
Court with the instruction that the state courts could not refuse
to take jurisdiction simply because the tribe had not previously
consented to such jurisdiction under relevant provisions of the
Indian Civil Rights Act.**® In other words, that the tribe had not
consented to imposition of state jurisdiction under the Act did
not per se foreclose it from suing in state court. The Court itself
acknowledged in passing that it has repeatedly ‘‘approved the exer-
cise of jurisdictic:a by State courts over claims by Indians against
non-Indians, even when those claims arose in !Indian country.”’*
However, as the Court pomnted out, different interests are impli-
cated when a non-Indian sues an Indian in state court resulting
from a similar transaction occurring in Indian country.’*’

Federal legislation also has been enacted to facilitate state assump-
tion of general civil and criminal matters. The majority of this
legislation was a direct result of the congressional termination policy
in effect during the 1950s.**'

The federal statuie with the greatest impact upon tribally created
1HAs is known as Public Law 280.7** In 1953, Congress delegated

by majonty vote of the enrolled Indians within the atfected area of Indian country

[ ewislative acnion by the Trbal Council does not comport wath the explicn requirements

ol the Act.
Id w429

2583 Id

289 367 U'S 138 (19RY)

26t Id at 149-51 On remand, the North Dakota Supreme Court concluded that Indian
irihes mav properly bring such a <ot 1n state court provided they zecept ol junisdiction
pursuant to the state findian Cial Junsdicuon Act, which allows assumption ol general
state il jurisdiction wath approsal by the lndian people The court noted that such junsdic-
tion masv also be withdrawn pursuant o state law

26} Id. at 138 See McClanahan, 411 U'S ar 173, Poafpybity v Skelly Ol Co.,
0L N 363 (1968), Bulliams, 358 LS ar 219 tdwaum), United Siates + Candelarnia,
271 U8 4320 348 (3926); Febh v Patnck, 145 U S 317, 332 (1892)

262 467 US at 148

263 See HR Cos Res. 108, 83d Cong . Int Sess . 67 Stat B132 (1953); Wilkinson
X Bus, The Exolution of the Terrmunanon Policv, S Ay Ixpias L Rev 139 (1979)

264 18 U S C Y 1162 (J982), 25 U S € 8% 1121-26 (1983 & Supp 1!l 1985), and
L SO 21360 (1978
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to five (later six) states certain civil and criminal jurisdiction to
regulate affairs on Indian reservations.?** Public Law 280 extends
to all other states the option of assuming civil and criminal jurisdic-
tion of Indian reservations within their boundaries. A 1968 amend-
ment to Public Law 280 now requires tribal consent before such
jurisdiction may be asserted.?**

The Supreme Court has noted that Public Law 280 was primarily
intended to ‘‘redress the lack of adequate Indian forums for
resolving private legal disputes between reservation Indians, and
between Indians and other private citizens, by permitting the courts
of the States to decide such disputes.’’?*” There is nothing in the
statute resembling an intention to confer general state civil
regulatory control over Indian reservations.?** There is also
‘‘notably absent any conferral of State jurisdiction over the tribes
themselves.”"?” The grant of state jurisdiction is thus intended
to cover only the private civil disputes of individual reservation
Indians, as determined on a case-by-case basis.

265 Caltorma, Minnesota {cxcept the Red Lake Reservation), Nebraska, Oregon (except
the Warm Springs Reservation), and Wisconsin (except the Menominee Reservation). 18
US C. § 1162(a) (1982) and 28 U S.C & 1360(a) (1978). Jurisdiction was later conferred
upon the Menominee Reservaton and the Alaska Territory, later the state of Alaska. /d See
Act of Aug. 24, 1954, ¢ch. 910, § 2, 68 Stat. 795-6. For a listing as 10 which states have
accepted parnal jurisdicion under Pubhic Law 280, see F. COHEN, supra note $9, at 362-63
n 125,

The United States 1¢ authonzed to accept a retrocession of any or all junisdiction previous-
Iy assumed by a state over certam or all Indian tribes within that state’s borders 25 U.S.C.
§ 1223 (1983 & Supp 11 1985) The federal government 1s not compelled to accept such
jurisdiction based solely upon the state’s unilateral action. See Omaha Tribe v. Village
of Walthsll, 460 F.2d 1327 (8th Cir 1972), cert. denied, 409 U.S. 1107

Pubhe Law 280 expressly rejects any theory that it authorizes the ahenation. encum-
brance. or taxation of anv real or personal property belonging to any Indian or Indian
tribe and held in trust by the United States. 25 U.S.C. § 1322(b) (1983 & Supp. 111 1985).
It hikewise grants no authority to confer junsdiction upon the state to adjudicate. in probate
proceedings or otherwise, ownership or possessory interests in such propeny. /d. **Real
or personal property™” as defined by this statute may reasonably be interpreted to include
Indian housing and land (held 10 trust or as an alloiment) that are invohved o Indian
housing programs

266. 25 .S C & 1326 (1983 & Supp [ 1985). Pursuant to this Matute {part of the
Indian Civil Rights Act). the enrolied adult tribal members within the aflected area of
Indian country must accept state jurisdicton by a majonty voie at a special elechion called
by the Secretary of the Interior, the tribal counal, or 20 percent ol the ¢nrolled adult
members

267 Bryan v, lasca County, 426 U.S. 373, 383 (1976).

268 Id at 384-85 See H R. Rep No 848, 81a Cong., ls1 Sess 3 (1953).

269 326 U'S at 388-89 See 25 US C. 8§ 1322(0) (1983 & Supp. 11 1985).
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Public Law 280 is not a general waiver of the sovereign immu-
nity of either the tribe or the semigovernmental entity the tribe
creates, including an IHA.?"® Furthermore, the Supreme Court
has recently emphasized that nothing in Public Law 280 purports
to authorize states to disclaim any preexisting state jurisdiction
it otherwise acquired over Indian tribes within the state.?”’

Understanding the limitations of residuary state authority is the
key to resolving the legal effect of Public Law 280 in a specific
state jurisdiction. The state itself has the power to define its
jurisdictional limits, subject to certain limitations as discussed else-
where in this article. Assumption of civil and criminal jurisdiction
pursuant to Public Law 280 only facilitates the state’s ability to
exercise jurisdiction over Indian matters.?’?

Congress additionally recognized the need to preserve federal
jurisdiction over Indian tribes from state interference. The enabling
legislation that created many states between 1889 and 1959 con-
tained a provision in each state constitution expressly disclaiming
state jurisdiction over Indian lands within that state’s boundaries.?™
However, as Cohen points out in his treatise, ‘‘as a general matter
these clauses were not necessary, since the Supreme Court has
sustained the same Federal and tribal authority in States admitted
without such clauses.””?™

The Supreme Court has mandated that an asserted bar to juris-
diction over Indian lands based on the respective state constitution
is “*a question of State law over which the State courts have binding
authority.”’?"* Federal statute also provides that the people of any
state allegedly bound by such a state constitutional provision or

270 Charley v Washingion, No C-83-183-3L0O, 1! Indian L. Rep. 3043 (E.D. Wash.
1984), Atkinson v, Haldane, 569 P.2d at 163-67.

271 Three Affillated Tribes. 467 U.S. at 150-55

272 The effect of Pubhe Law 280 upon residuary stare authority to assert civil and
criminal junsdiction over Indians is perhaps best witnessed 1n the area ol high-stakes gam-
bhng on Indian reservauons See 18 U.S.C §§ 13, 1152, 1955 (Supp. 11 1984); California
v Cabazon Band of Mission Indians, 107 S. Ct 1083 (1987).

273 See F CoHFN, supra note 59, at 268 nn.69-72 The enabling act disclaimers were
effectvely removed through passage of Public Law 280 Seneca-Cayuga Tribe. 12 Indian
I. Rep at 5090-91 nn 47-52. Anv qate consutution that sill contains a disclaimer provision
must be given effect to the extent legally possible, the 1ssue remains whether the state
must take affirmatve acnon, legislauve or otherwise, 10 remosve it

274 F Coufn, supra note 59, at 268

275 Three Affiliated Tribes, 467 U S. at 151, quoung Anizona v San Carlos Apache
Trbe, 463 US 545, 561 (198))
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state statute may amend either enactment as necessary (O remove
such an impediment to jurisdiction.?’®

Duluth Lumber & Plywood Co. v. Delta Development, Inc.

The effect of Public Law 280 and corresponding state jurisdic-
tion over a tribally created IHA has been addressed only once and
that by the Minnesota Supreme Court in Duluth Lumber & Plywood
Co. v. Delta Development, Inc.*”’ In Duluth, a non-Indian material-
man sued his general contractor and the Bois Forte Reservation
Housing Authority for lumber furnished to a Indian housing pro-
ject located on a Minnesota Indian reservation. The court disposed
of the sovereign immunity issue by holding that waiver by the
IHA to assumption of state jurisdiction occurred at the time the
tribal council enacted the Model Tribal Ordinance.?”* The court then
proceeded to the primary issue of ‘‘whether the State courts would
adversely affect the Chippewa Tribe’s self-government by assuming
jurisdiction over a civil dispute involving monies disbursed by the
Housing Authority.”’?™

The court decided that asserting jurisdiction over the matter
would not significantly affect the tribe’s self-government, citing
two reasons; not only was Minnesota one of the mandatory Public
Law 280 states but execution of the construction contract by the
IHA, HUD, and the general contractor evidenced the IHA’s intent
to do business off the redervation.?*®

As assumption of state jurisdiction did not interfere with the
Fond Du Lac Reservation Indians’ right ‘‘to make their own laws
and be ruled by them’’ (distinguishing Williams v. Lee), the primary
1ssue was interpretation of the contract in question rather than tribal

276 25 USC § 1324 (1983 & Supp I 1985)

277, 281 N W.2d 377 (Minn. 1979)

278. 14 at 383-84

279 Id ar 382-83

280 /d In disunguishing Hickev v Crow Creek Housing Auth., 379 F. Supp 10692
(D S D 1979), the court ncted that not only did the Crow Creek Indian Reservation have
s own tnbal court, but the applicable Crow Creek tnbal ordinance gave the tribal court
“onginal jurisdiction over Indians in all matters ¢f 3 ¢ivil nature ™ /d. at 383 The Fond
Du Lac Indian Reservanon, on the other hand. did not have a inbal court. the tribal
«ode also did not have the provisions mentioned above

The: court uthzed a three-step analysis First. the state was one of the mandatory Public
Law 280 states Second. the court telt that assumpuon of state junsdiction would not
intertere with tnibal self-government  Third. the THA went off the reservanon to secure
« general contractor 1o construct housing on the reservanon 281 N.W.2d at 380-83.
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sovereignty. In affirming judgment for the plaintiff on a third-party
beneficiary theory, the court analogized the situation to one in-
volving construction work on public property, regardless of whether
the Indian entity was involved.*!

First, it is clear that the Duluth court relied on the state’s affir-
mative assumption of jurisdiction under Public Law 280, prior
to institution of the Duluth Yawsuit, in finding that state jurisdiction
existed. The state’s failure to do so may have barred such jurisdic-
tion based on Williams v. Lee. State assumption of jurisdiction
pursuant to Public Law 280 may thus be a significant factor to
be scrutinized by a state court in deciding whether to assert jurisdic-
tion over a matter involving a tribally created IHA defendant.
It is interesting to note that this reasoning may in turn be com-
pelling upon federal district courts where diversity jurisdiction is
at issue, as assertion of state court jurisdiction over the same matter
is to be considered in determining whether diversity jurisdiction
exists.

Second, the Duluth court closely scrutinized the IHA’s business
activities with the general contractor, specifically holding thart the
THA sufficiently went ““off the reservation” to permit state jurisdic-
tion over the matter. The court utilized the same line of Montana
case law that formed the basis of the ‘‘significant contacts’’ test
used by the Ninth Circuit in R. J. Williams four years later.***

Although essentially the same factual setting and legal issue was
presented to the Minnesota Supreme Court and the Ninth Circuit,
and the same case Jaw was used by both courts as the test for
determining the contacts made by the tribaily created 1HA, the

281 /d at 384-86 The court presented its analysis as follows:
This discussior indicates that if construction work is performed on pubhc property
that 1s exempt from a mechanic’s lien, then promises in the contract concerning payment
of matenalmen will be deemed to be for the benefit of the materialmen because the
public owner does not need prolection against a mechanmc’s lien and because of the
injustice which would otherwise be suffered by the materialmen that have no lien rights.
Such reasoming supports recovery under the particular facts of this case. The
matenalman, Duluth Lumber, has no mechanic's lien because 1t does not attach to
the property of the Unnied States or the Indian Housing Authornity. Thus, .cither the
United States nor the Housing Authority needs protecuion against a mechamc’s lien,
and the contractual provision inserted by HUD requiring that the materialmen be paid
before the Housing Authority makes final payment 10 the contractor can reasonably
be mterpreted as o benefit the materialman
Id at I8S
IR Id. at 382 See R.J. Willlums Co . 719 F.2d at 984-85. Sec supra text accompanying
notes 213-219 and note 252
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two courts reached opposite holdings.?** Thus, a difference of opin-
jon among the states is evident as to what constitutes the IHA’s
“significant contacts’’ in securing a prime contractor to construct
housing on the reservation.

Tribal Court Jurisdiction

Pursuant to the concept of tribal sovereignty, which is based
on the inherent powers of tribal government, on applicable pro-
visions of the United States Constitution and on such guidelines
provided by the Supreme Court,?** Indian tribes with powers of
self-government generally are free to enact a tribal code to govern
the actions of individuals and entities located on their reservation.”**
These tribes also may create a tribal court system to settle disputes
arising on the reservation.

The Supreme Court has determined that a tribal court has exclu-
sive jurisdiction over a non-Indian trading post proprietor’s attempt
to collect a debt from a reservation Indian for goods sold from
the proprietor’s store located on the reservation?*® and over an
adoption proceeding where all the parties were tribal members
residing on the reservation.**” The Court has also mandated that
tribal courts may assume civil jurisdiction over non-Indians who
enter ‘‘consensual relationships’> with the tribe or its members
if the cause of action arose on the reservation.?*®* However, absent

283. The legal issues differed somewhat between the cases. In Duluth, the state
court was faced with a simple breach of contract action; in R.J. Williams Co., however.
the Ninth Circuit’s primary issue concerned the tribal court’s issuance of a writ of attachment
on the plainuff’s construction equipment. Although both courts relied upon the same
Montana case law, the state court found that it had jurisdiction, while the Ninth Circuit
did not, on the basis that assertion of diversity jurisdiction would interfere with tribal
sovereignty. It also appears that, in rejecting the Hedreen court’s analysis of diversity
and **significant contacts,’” the court of appeals interpreted the Montana case law differently
from the lower court. In any event, it is possible that if Montana was a Public Law 280
state, the holding in R.J. Williams Co. may have changed. See supra text accompanying
notes 213-219.

284. Sce supra the section, **Tribal Sovereignty in General,’” and notes 37-53, and *Ap-
phicability of State Regulatory Schemes® and notes 237-276.

285. See, e.g.. R.J. Willhams Co., 719 F 2d a1t 982 (the Ninth Circuit rejects plaintiff’s
argument that the tribal court’s use of Montana case law was equivalent to a relinquishment
of tribal sovereignty).

286. Williams v. Lee, 358 U.S. 217 (1959).

287, Fisher v. District Court, 424 U.S. 382 (1976).

288 Montana v. United States, 450 U.S 544 (1981).
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congressional legislation, tribal courts do not have criminal jurisdic-
tion over non-Indians for criminal offenses committed in Indian
country.**’

Tribal court jurisdiction over matters brought to the court’s
attention commonly is determined by the jurisdictional statements
in the tribal code; if the tribal code does not specifically address
the immediate issue, the court is free to adopt any applicable federal
or state common law guidelines in determining whether to assert
jurisdiction.

Where tribally created IHAs are concerned, both the Crow and
the Rosebud Sioux tribal courts have adopted the same two
Supreme Court-established tests in 1986 for determining whether
personal jurisdiction existed over the matter.”°® First, the courts
applied the “‘minimum contacts’’ test of International Shoe v.
Washingron,”' which requires that a defendant, if not present
within the forum, have certain minimum contacts with it such
that the maintenance of the suit does not offend *‘traditional no-
tions of fair play and substantial justice’’ before the defendant
can be subjected to a judgment in personam.?** The /nternational
Shoe standard normally is utilized by federal and state courts as
a due process (fourteenth amendment) safeguard.?**’

The Supreme Court recently stated in Burger King Corp. v.
Rudzewicz?** that a contract between an out-of-state resident and
a forum resident alone cannot serve as a basis for personal jurisdic-
tion.?”* The Court listed four factors that must be evaluated in
addition to the execution of the contract in determining whether
the defendant purposefully established minimum contacts within
the forum.™*

289 Obiphant v. Suquamish Indian Tribe, 435 U S. 191 (1978). See National Farmer'’s
Union, 471 U S. at 853-57, n which the Supreme Court clearly rejects any application
of Ohphant 1o avil disputes

290 Crow Tnbal Housing Auth. v Little Horn State Bank, No 85294, 13 Indian
1 Rep 6029 (Crow Tr Ci 1986); Rosebud Housing Auth . LaCreek Elec Coop..
Inc . No. CIV-85-375, 13 Indian L. Rep 6030 (Rbd. Sx. Tr Ci. 1986)

291 326 U.S. 310 (1945).

292 Id. at 316

293 For a recent discussion of application of the /nrernanional Shoe standard, see
Brown v Washoe Housing Auth . 625 F Supp. at 599-601

294 471 U'S 462 (1985)

295 Id at 478

296 The Court stated:

The [Supreme} Court yong ago rejected the notion that personal junisdicion might

turn on “‘mechamcal tests,”” International Shoe v. Washington, 326 U.S at 319, 66
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Second, the two tribal courts also have applied the consensual
relationship test for tribal court jurisdiction, first established in
Montana v. United States.*”’

In Crow Tribal Housing Authority v. Little Horn State Bank "
the plaintiff IHA filed suit in the Crow Tribal Court alleging that
the defendant bank had wrongfully dishonored a letter of credit
drawn by the defendant as assurance of performance and payment
for the IHA’s development project. The court, while determining
that the letter of credit must be dealt with independently of the
underlying construction contract, applied the two tests mentioned
above. Concerning International Shoe, the court noted that the
only “‘contact”’ that the defendant had with the IHA was execution
and delivery of the letter of credit itself.**® As for the Montana
test, the court noted:

[Clonsidered apart from the underlying construction agreement
and its resulting problems, the activities of Little Horn State
Bank, specifically the issuance of its letter of credit, do not
meet the consensual business transaction requirements set forth
in United States v. Montana, supra. . . . In this instance, the
court finds that the bank’s only on-reservation contact in this
matter is the delivery of the letter of credit. This contact is inci-
dental and insufficient for the tribe to exercise jurisdiction based
upon a legitimate interest concerning the on-reservation activities
of this non-Indian, the Little Horn State Bank.

While these matters do affect a legitimate tribal interest in
the health and welfare of the Crow Indian Tribe, also a part

S Ct at 159, or on *‘conceptualistic . . . theories of the place of contracting or of
pertormance,”” Hovpeston Canming Co. v. Cullen, 318 U.S. at 316, 63 S. Ct. 604.
Instead, we have emphasized the need for a “*highly realistic’” approach that recogmzes
that a **contract’ 1s “*ordinanly but an intermediate step serving to tie up prior business
negotanons with tuture consequ. ~«es which themselves are the real object of the business
ransaction " fd , at 316-17, 63 > Cr. at 604-605. 1t 1s these factors—prior negotia-
nons and contemplated future consequences, along with the terms of the contract and
the parties” actual course of dealing—that must be cvaluated in determining whether
the detendant purposefully estabhished mmmum contacts within the forum
Id at 479

397 See supra the section, **Tribal Soveraignty in General,”” and notes 48, 50, 52
and note 288

298 No 85.294, 13 Indian L Rep 6029 (Crow Tr Ct 1986).

299 Jd a1 6029-30 However, the court spectheally notes that **had a letter of credit
not been considered to be mdependent of the underlying construction contract, this court
would have tound jurndiction™ based on International Shoe Id (n so holding, the court
adopted case Tasw Irom numcerous state court decisions
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of the Montana test, inasmuch as they deal with the funds
necessary to complete the building of homes for tribal members,
these matters are not grounded in on-reservation activities of
the bank.’®

The court, upon finding that the IHA failed to satisfy either test,
refused to assert jurisdiction.

However, in Rosebud Housing Authority v. LaCreek Elec’ric
Power Cooperative, Inc.,* the Rosebud Sioux Tribal Court found
personal jurisdiction over the plaintiff IHA’s breach of contract
action against a non-Indian-owned electric cooperative doing
business on the reservation. Using the Montana test, the court
stressed that the defendant had virtually interfered with the health
and welfare of the housing unit residents, thus justifying a finding
of a consensual relationship.*°? Using the [nternational Shoe test,
the court found that the defendant’s conducting businesc on the
reservation constituted a ‘‘residence’’ within meaning of the tribal
code then in effect at the time the complaint was filed.’®

In this setting, both tests scrutinize the business contacts made
by the outside non-Indian defendant with the reservation IHA.
It is apparent that the tribal court may in all likelihood take
jurisdiction if the cause of action is based not only on a contractual
rclationship between the parties, but sufficient other business con-
tacts as well. An interesting situation may soon arise if and when
the lawsuit involves a subcontractor on an 1H.A development pro-
ject, rather than the general contractor; in that case, the tribal
court would be compelled to determine jurisdiction without the
benefit of a contract.

300. Id. at 6030.

301. No. CIV-85-375, 13 Indian L. Rep. 6030 (Rbd. Sx. Tr. Ct. 1986)

302, Jd. at 603). Said the court-

Using the Montana analysis, the court concludes that it has jurisdiction to hear the
merits of the complaint. The tribe, through the Rosebud Housing Authority, admimsters
the public housing program through which the houses involved in this action were
built. Lack of clectric service to these homes will have a direct effect on the economic
security of the tribe and its meinbers since the lack of that kind of servi. ~ will reduce
the productive use of the homes by tribal members. in addition, the homes were built
to provide shelter to cligible members of the tribe, and thercfore, there can be no
logical argument otherwise that the health and welfare of tribal members will be directly
alfected by the lack of electric service to these homes.

303 /d. at 6031-32.
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Conclusion

Unlike an IHA created by state law, the legal nature of a tribally
created IHA poses problems in the federal, state, and tribal courts
that must be addressed in the first instance. However, it is clear that
a tribally created IHA is not a tribal department (unless the tribal
government expressly states so in the ordinance creating the IHA)
or a federal administrative agency, but rather an arm of the tribal
government. Traditional notions of sovereign immunity also at-
tach to the actions and legal nature of a such an IHA. Both of
these factors will be taken into consideration by the respective
court in litigation involving a tribally created IHA defendant, when
the procedural issues of jurisdiction and sovereign immunity must
be addressed in advance of any determination on the merits of
the case.

Federal courts are unclear as to, whether mere enactment of
the model tribal ordinance waives the immunity of the IHA, or
whether the IHA must waive that immunity by contract. What
is clear, though, is that the issue of sovereign immunity is moot
in lawsuits arising from a construction contract entered into by
the ITHA and the general contractor on the 1HA development
project.

The jurisdictional issue arises only after the court determines
that sovereign immunity has been waived. The court will have
10 look to the specific factual situation and the jurisdictional basis
asserted in determining whether to proceed to the merits of the
case. Tribal courts, specifically, have resorted to utilizing federal
law concerning personal jurisdiction in making this determination.

Finally, the differing applications and uses of a business contacts
test in situations involving IHAs deserves mention. The ‘‘significant
contacts’ test of R. J. Williams and Duluth, founded in Montana
state law, is utilized to determine state jurisdiction by the state
court and diversity jurisdiction by the United States District Court.
The test is based on several specific factors that are scrutinized
to determine the locus of the contract dispute. The determina-
tion of the locus then determines whether the specific court may
take jurisdiction.

The purpose of the /nternational Shoe test is to satisfy fourteenth
amendment due process requirements. Federal courts usually use
this test in conjunction with state long-arm statutes; generally,
however, tribal courts are using the minimum contacts standard
to determine whether personal jurisdiction exists with that court,
without regard to any constitutional considerations.
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As opposed to the two tests mentioned above, which look to
the degree that the IHA reaches out beyond reservation boundaries,
the Montana test looks to the business dealings of non-Indian indi-
viduals or entities encroaching on tribal affairs. This test, used
by tribal courts to determine whether they may take jurisdiction
over non-Indians, focuses on the degree of regulation tribal govern-
ments may impose upon non-Indians doing business on the
reservation.
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