
University of Minnesota Law School
Scholarship Repository

Minnesota Law Review

1974

Wilderness: The Last Frontier
Glen O. Robinson

Follow this and additional works at: https://scholarship.law.umn.edu/mlr

Part of the Law Commons

This Article is brought to you for free and open access by the University of Minnesota Law School. It has been accepted for inclusion in Minnesota Law
Review collection by an authorized administrator of the Scholarship Repository. For more information, please contact lenzx009@umn.edu.

Recommended Citation
Robinson, Glen O., "Wilderness: The Last Frontier" (1974). Minnesota Law Review. 1393.
https://scholarship.law.umn.edu/mlr/1393

https://scholarship.law.umn.edu?utm_source=scholarship.law.umn.edu%2Fmlr%2F1393&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.umn.edu/mlr?utm_source=scholarship.law.umn.edu%2Fmlr%2F1393&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.umn.edu/mlr?utm_source=scholarship.law.umn.edu%2Fmlr%2F1393&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=scholarship.law.umn.edu%2Fmlr%2F1393&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.umn.edu/mlr/1393?utm_source=scholarship.law.umn.edu%2Fmlr%2F1393&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lenzx009@umn.edu


Wilderness: The Last Frontiert

Glen 0. Robinson*

I. INTRODUCTION

Among the array of environmental issues, few have so cap-
tured the fancy and the fantasy of the environmentally con-
cerned as wilderness preservation. This Article traces the evolu-
tion of wilderness preservation and analyzes the administra-
tive, legal, and economic issues of wilderness preservation as a
land-use policy. The focal point of the Article is the national
forests inasmuch as they comprise the dominant part of the ex-
isting and potential future area of wilderness and Forest Serv-
ice policies have been the dominant element in both the past
and current controversies surrounding wilderness preservation.
However, the issues and my comments on them have a general
relevance not confined either to the national forests or to Forest
Service policy.

The values of wilderness have been variously expressed.
Some commentators have stressed its scientific and ecological
value,' and others its recreational value.2 But whatever particu-
larized value is specified, ultimate refuge is usually taken in
some aesthetic sense. Robert Marshall described wilderness as
all the senses "harmonized with immensity into a form of beauty
which to many human beings is the most perfect experience of
the earth."3 Even many who have never been within sight of a

t Copyright 1974, Glen 0. Robinson.
* Professor of Law, University of Minnesota (on leave); since

July 1974, Commissioner, Federal Communications Commission. The
original version of this article was written as part of a larger study of
the United States Forest Service and Forest Resource Policy. I am
grateful to Resources for the Future, the University of Minnesota, and
the United States Administrative Conference for providing financial
support for the larger study, and to the Forest Service for its co-
operation and assistance. Needless to say, none of the above should
be held accountable for the facts or opinions herein, nor should my
present employer, the Federal Communications Commission, to which I
was appointed after this was written.

1. See generally OuTDooR REcREATIox REsouRcEs REmViw Com ivs-
siox, SmUDY REPORT No. 3, WmnumRss AND RECRETION 31-33 (1962)
[hereinafter cited as ORRRC REPORT No. 3]; THE MEANING OF WILDER-

NESS TO SCIENCE (D. Brower ed. 1960).
2. See ORRRC REPORT No. 3, supra note 1, at 28-31.
3, In the Wilderness, Tw Livmr Wm..nRNss, Summer, 1954, at ii
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real wilderness have at least some dim perception of its en-
chantment, thanks in part to the rich profusion of books cele-
brating its beauty in picture and poetry. On the other hand, to
many who have had neither direct nor vicarious experience
with wilderness, the preservationist who insists wilderness be
preserved at the sacrifice of other land uses often appears as
an irrepressible romantic, or a wild-eyed zealot, depending on
the intensity of his ardor. As viewed by the steely-eyed prag-
matist, the preservationist preaches an elitist creed in urging
that land be taken out of uses serving large numbers of the
public in favor of restricting it to selective use by a mere handful
of enthusiasts (by definition the wilderness cannot accommo-
date more). This objection surely has substance when meas-
ured against the demands of some preservationists; and yet the
extremes of one end of the spectrum need not propel us to the
extremes of the other. The wonder of wilderness and the value
of its preservation are recognized by many who could scarcely
be described as romantic, let alone fanatic.

It is not simply in a personal acquaintance with pristine na-
ture that wilderness has meaning and value. It has a larger so-
cial and cultural significance as well. It is the symbol of what
modern civilization has lost. Wallace Stegner has eloquently
expressed this:

We need wilderness preserved-as much of it as is still left, and
as many kinds-because it was the challenge against which our
character as a people was formed. The reminder and the reas-
surance that it is still there is good for our spiritual health even
if we never once in ten years set foot in it. It is good for us
when we are young, because of the incomparable sanity it can
bring briefly, as vacation and rest, into our insane lives. It is
important to us when we are old simply because it is there-
important, that is, simply as idea.4

In more prosaic, homely terms, wilderness dramatizes the oppor-
tunity cost of civilization, what we have given up in "natural"
values to obtain the "artificial" benefits of social living. And in
an'age in which the social "benefits" are all too visibly pro-
moted (by advertising among other things), there is special need
to retain at least some visible reminder of our loss. Whatever
the rationale, it is hard to deny the existence of a strong in-
stinct for maintaining some tie, some residual hold upon a more
primitive life, and it is from this instinct that the concept of wil-
derness ultimately derives its support.

(editorial). For a sampling of other, comparable expressions see R.
NASH, WI .DsmRss AND THE AmRcAN MIND (rev. ed. 1973) [hereinafter
cited as NASH].

4. Quoted in ORRRPC I EPo No. 3, supra note 1, at 34.
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The instinct is not a genetic characteristic, to be sure; it is,
in fact, the product of very modern times. 5 Despite its ancient
presence at the frontier of man's social world, the concept of wil-
derness is of recent origin. Only now that modern man is faced
with its near elimination has the idea of wilderness and the de-
sire for its preservation captured his imagination. As with most
things, value comes from scarcity. To the colonist and to the pi-
oneer, wilderness was just a condition of the land. There was
no developed social consciousness about wilderness, no concept
of it as a thing of nature, to be preserved, cherished, valued.
Of course, there were those who specially valued the wilderness
and its beauty, but in a new world, in which subsistence was a
daily problem, this was a luxury for which little time was af-
forded. And any such appreciation had to be tempered with
the harsh reality that the wilderness condition was the relent-
less barrier to social settlement. Thus, for most persons wilder-
ness was only something to be overcome. The value of the
natural environment lay only in its ability to sustain the physi-
cal needs of people pursuing the Biblical injunction to subdue
and conquer the earth.

After basic subsistence had been secured from the wilder-
ness, pioneering and economic expansion extended the conquest.
The early efforts were largely individual and private; these had
an impact on the frontier, though a limited one. The real thrust
of expansion followed the Civil War and was heavily promoted
by the federal government (and, to a much lesser degree, by state
and local governments) through land grants to public and pri-
vate enterprise and grants of homesteads to individual pioneers.
In the face of railroads, wagon trains-and in their wake, settle-
ments and cities-the frontier quickly disappeared, and with it
some (though by no means all) of the wilderness.

In the midst of expansion, however, some contended for
government protection and preservation of large tracts of land.
A proposal was made as early as 1832 by George Catlin, painter
of the Indian West, to preserve vast areas of the Great Plains for
the benefit of Indians and buffalo. 6 His proposal received little
serious attention. However, the sentiment for preservation per-
sisted and reappeared, in modified form, in 1864, when Congress
ceded lands in Yosemite Valley and Mariposa Grove in Califor-
nia, and eight years later when it created the first national park,

5. NASH, supra note 3, gives an excellent history of the wilderness
concept, from which I have greatly drawn in the following discussion.

6. NASH, supra note 3, at 100-01.
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Yellowstone. But national parks were not established with the
intention of preserving wilderness as such; the main purpose was
to secure these areas for public recreational use and to prevent
them from being monopolized by private interests which, but
for the withdrawal into national parks, would patent or home-
stead the lands. Essentially the decision was a pragmatic one
which gave little attention to preservation of wilderness values.7

The significance of the withdrawals of these lands from private
use is not that they represented a searching exploration or
acceptance of the value of wilderness as such, but that they evi-
denced the beginning of a public land-use philosophy.

The philosophy which would later give the wilderness pres-
ervation movement its intellectual substance, however, had been
developing. As urban life became more common, people took to
the wilds for recreation or other pursuits. The early wilderness
promoters were mostly idealists, romantics in the vein of Emer-
son, Thoreau, and later Muir, who saw wilderness as a source of
the insight and refreshment which could best come from un-
trammeled nature. Ecologist George Perkins Marsh gave impor-
tant support to later preservationists by arguing that unthinking
destruction of the wilds would disrupt the natural process on
which men ultimately depend for survival.8

Toward the end of the nineteenth century a conservation
movement, which was to contain and nurture the germ of
the wilderness preservation effort, began to emerge. The pass-
age of the Forest Reserves Act of 18919 provided the first com-
prehensive vehicle by which wilderness could be initially pro-
tected, and also showed that conservationists were starting to
have some noticeable effect on land-use policy. The Act, how-
ever, was not primarily preservationist. Conservationists of all
persuasions tended to band together against the "resource raid-
ers" (as Stewart Udall has called the timber and mining inter-
ests' 0). Thus, preservationist leaders such as John Muir did
support the Act," but so did multiple-use oriented foresters.
The lines of future conflict between managed use--"conserva-
tion"--and preservation were soon to emerge, however, with the
formation of the Sierra Club in 1895 and the development of the
Forest Service after 1905.

7. See W. EvwamAR, THE NATIONAL PARE: SERVICE (1972); J. IsE,
OUR NATIONAL PAK Poracy (1961).

8. See G. MAii MA Am NAram 327 (1867).
9. Act of March 3, 1891, ch. 561, 26 Stat. 1103.

10. S. UDALL, TnE QuiEr CRisis 64-80 (1963),
41. NAsa, supra note 3. at 133,

[Vol. 59:1
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Between 1906 and 1913 a skirmish took place between the ad-
vocates of wilderness preservation and wilderness resource util-
ization. San Francisco, which had just been shaken by an
earthquake, urgently renewed its request that it be permitted to
build a dam in the Hetch-Hetchy Valley on the Yosemite reser-
vation.12 John Muir and Robert Underwood Johnson, a pub-
lisher and wilderness lover, campaigned against the dam, blocked
it in Congress for seven years, and convinced Theodore Roose-
velt to change his position and oppose the dam (contrary to the
advice of Gifford Pinchot, then Chief of the Forest Service).
As never before, the conflict between preservation and use was
starkly dramatized. The intense debate was an early rehearsal
of controversies to come. Preservationists urged recognition of
spiritual, aesthetic, and recreational values, while dam builders
explained that wilderness, however desirable, must yield to the
greater good represented by material progress. The builders
won. It was a celebrated victory, but probably a pyrrhic one
for, as John Muir put it, "the conscience of the whole country
was aroused from sleep."'13 To preservationists Hetch-Hetchy
became the Alamo of wilderness, a symbol and a call to arms.
The national forests soon became the principal battlefield.

II. HISTORY OF WILDERNESS PRESERVATION

The important imprint of history on the current scheme of
wilderness preservation calls for a somewhat extended review
of the evolution of the preservation policy. Since the relevant
history of wilderness preservation centers largely on Forest
Service policies, so does the discussion which follows. The For-
est Service early set itself against any general policy of preserva-
tion for its own sake. Gifford Pinchot, the "father" of the Forest
Service,14 and the dominant figure in the formative years of for-
est conservation, was no John Muir. He believed forest resources
should be actively managed to satisfy the needs of those who
would benefit most from their use:

12. On the Hetch-Hetchy episode see W. EVERHART, supra note 7, at
15-17; J. Isr, supra note 7, at 85-96; NAsH, supra note 3, at 161-81.

13. Quoted in W. EVERHART, supra note 7, at 16.
14. The ancestry of the Forest Service antedates Pinchot by more

than a decade. However, it was under Pinchot that the small Division
of Forestry, which he joined in 1898, became (in 1905) the Forest Service
and acquired management jurisdiction over the national forests (then the
"forest reserves"). On Pinchot generally, see M. MCGEAny, GnFoRD
PNcHOT (1960). On the history of the Forest Service generally, see
S. DANA, FOREST AND RANGE PoLicy: ITS DEvELOPmENqT n- THE UNIrED
$TATES (1956).
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The object of our forest policy is not to preserve the forests be-
cause they are beautiful... or because they are refuges for the
wild creatures of the wilderness . . . but . . . [is] the making
of prosperous homes .... Every other consideration comes as
secondary.15

Pinchot's philosophy steered early policy towards productive
managed use and away from wilderness preservation, but his
was not the sole influence. Local interests were-and continue to
be-a major influence, and they have tended to be less enthu-
siastic supporters of wilderness than nonlocal interests, at least
where significant costs to the local economy are involved.16

However, the emergence of outdoor recreation as an import-
ant concern of the Forest Service brought with it some recog-
nition of the need for wilderness preservation. The first wil-
derness policies were originated at local levels by officers who
had authority, within their budgets, to incorporate recreational
considerations into forest-use planning. Aldo Leopold, then an
assistant district forester in the district (districts were called
regions after 1930) encompassing New Mexico and Arizona, pro-
vided a major initial impetus for wilderness preservation. When
plans were laid to put roads into the roadless areas of the Gila
National Forest, Leopold, aware that the Gila area was the last
big roadless area in the district, proposed that the area be with-
held from road development and maintained as a wilderness pre-
serve.17 The Gila fit Leopold's description of an area that should
be preserved as wilderness: it was large and could support an
extended pack trip, it had abundant game, its preservation
would not duplicate other preservation efforts, its timber was not
economically accessible, and its mineral potential was not such
that it had induced miners to enter the area.'8  When his pro-
posal evoked little initial response of any kind from the public
or from the Service, Leopold attempted to stimulate interest
through a series of articles in which he described a philosophy
of wilderness protection that became influential in shaping sub-

15. Quoted in S. HAYs, CONSERVATION AND TEE GOSPEL OF E ciFcINCY
42 (1959). See also G. PiNcHOT, BREAKIG NEw GROUND 31-32, 183-85,
266 (1947).

16. This is well illustrated by the controversy over wilderness pro-
posals in West Virginia, discussed in K.P. DAVIS, et al., FEDERAL PUBLIc
LAD LAws AND POLICIES RLMATING TO MULTIPLE-USE OF PUBLIC LANDS,
A STUDY FOR THE PUBLIC LAN LAw REv-w COMMISSION 32-37 (rev. ed.
1970) [hereinafter cited as DAvis, et al.].

17. For a full account of this early history, from which I have
drawn heavily, see J. Gilligan, The Development of Policy and Adminis-
tration of Forest Service Primitive and Wilderness Areas, 1954 (unpub-
lished Ph.D. thesis, University of Michigan).

18. ORRRC REPORT No. 3, supra note 1, at 115, 286.
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sequent Forest Service wilderness policies. Leopold's recommen-
dations included a proposal that wilderness lands be placed im-
mediately in a kind of tentative, holding category and withheld
from development until a permanent decision could be made on
the basis of the popular will. For the longer term he urged per-
manent preservation of some public lands, for which wilder-
ness, rather than commercial exploitation, would be the "highest
use."

Although couched in terms of standard, progressive land-use
ideas, Leopold's proposals were a significant extension of those
concepts. Critics, inside and outside the Forest Service, charged
that the proposed wilderness program was elitist and would not
result in the greatest good for the greatest number. It was also
said that wilderness preservation would conflict with political
and professional desires to facilitate free and full use of the
national forests. It would complicate fire control. And, it was
finally argued, the National Park Service, established in 1916,
was the federal agency best equipped to provide for the recre-
ational needs of the people; the Forest Service should not compete
with it for management of lands suitable primarily for recrea-
tional purposes.

Despite these objections, Leopold, with the support of the
Sierra Club and the Izaak Walton League, convinced the district
forester in 1924 to designate an area of more than 700,000 acres
in the Gila Forest as a wilderness area that would be withheld
from development until needed for some other purpose. It was
the first official wilderness area, but the idea quickly spread,
and by 1925 five other areas in other regions had been desig-
nated as wilderness.

Initially the classifications were purely a matter of regional
policy; soon, however, a nationwide wilderness policy began to
emerge within the Forest Service as part of that agency's grow-
ing emphasis on recreation. It was recognized by the For-
est Service that a wilderness policy would gain it the support of
wilderness advocates for its desired role in recreation; it was
further recognized that by providing unrestricted, undeveloped
recreational opportunities, the Service could distinguish its rec-
reation administration from that of the Park Service, which pro-
moted development of some wild lands. This would enhance the
role of the Forest Service as a recreation agency and justify its
retention of lands whose "highest use" was for recreation. It was
evident also that there was growing public support for some
form of wilderness preservation. For example, a proposal to

19741
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build roads in the Superior National Forest in northern Minne-
sota evoked vigorous opposition from sportsmen's groups and
the Izaak Walton League. This opposition generated a contro-
versy which eventually had to be resolved by the Secretary of
Agriculture, who in 1926 established the area as a specially pro-
tected "canoe area."'19

As finally formulated, however, the wilderness policy placed
few restraints on regional foresters, who retained broad discre-
tion to decide whether lands should be withdrawn for wilder-
ness. In fact, the policy was little more than a recommendation
to the field officials that they should consider wilderness values
in their planning.20 In 1928, the Service promulgated formal reg-
ulations which gave increased centralized direction to wilderness
protection by providing that wilderness areas-now called "prim-
itive areas"-were to be established and abolished only by action
of the Chief of the Forest Service. However, the new regula-
tions did not greatly restrict foresters in their management ef-
forts. The local officers had power to develop their recom-
mended plans to provide freedom in meeting commercial and
other needs. Wilderness classification did not necessarily pre-
empt continuation of economic activity. The history of the
"primitive areas," 63 of which had been established on national
forest lands by 1933, shows that economic activity had occurred
in many of the areas; logging activities were specifically permit-
ted in 23 areas and affirmatively prohibited in only eight. Graz-
ing took place in 53 areas and was barred in ten. Roads were
expressly prohibited in none of these areas.2 1 Plainly, the con-
cept was a tolerant and flexible one-too much so to satisfy pres-
ervationists. When Robert Marshall, one of the founders of the
Wilderness Society, was brought into the Forest Service to head
the Division of Recreation and Lands in 1937, it was a recognition
that a change was needed.22

19. A detailed history of the Boundary Waters Canoe Area (so
named in 1958) is given in FOREST SERVICE, U.S. DEP'T OF AGRiCULTURE,
TRAUING GUIaE FOR THE SUPERIOR NATIONAL FOREST (1965); a short, sum-
mary history is given in S. DANA, J. ALUsoN & R. CUNNiNGHAm, MIn-
N-ESOTA LANDS 117-28 (1960). Although the area was specially recog-
nized by statute in 1930, Act of July 10, 1930, ch. 881, § 1, 46 Stat. 1020
(codified at 16 U.S.C. § 577 (1970)), the basis for management remains
essentially the policy statement of Secretary Jardine in 1926. The area
is, of course, now part of the Wilderness System, though a unique part.

20. See J. Gilligan, supra note 17, at 101, quoting from a 1926 Forest
Service Bulletin.

21. J. Gilligan, supra note 17, at 134.
22. Marshall had previously been head of the Forestry Division in

the Bureau of Indian Affairs. His appointment by Chief Silcox as head

[Vol. 59:1
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Marshall, however, was only partially responsible for the
greater attention paid to wilderness. Rivalry with the Depart-
ment of the Interior, which had earlier played a role in stimu-
lating Forest Service interest in wilderness, was again pushing the
agency in the direction of greater attention to outdoor recreation
and wilderness preservation. Particular impetus came from the
efforts of Interior Secretary Harold Ickes to transfer the Forest
Service to a Department of Conservation 23 and also by the Park
Service's campaign to obtain national forest lands for park use.24

As part of its increased concern with wilderness, the Forest Serv-
ice adopted, in 1939, regulations designed to give greater protec-
tion and permanence to wilderness areas. Under the new regu-
lations, all primitive areas were to be carefully studied, pared to
eliminate commercial aspects that would be needed in the fu-
ture, and reclassified from primitive area status to wilderness

of the Division of Recreation and Lands represents one of those excep-
tional instances when an outsider has been brought into high echelons
of the Forest Service.

23. Ickes' proposal was to reorganize the Department of the Interior
into a Department of Conservation: a proposal made to the Senate in
1935 by S. 2665, 74th Cong., 1st Sess. (1935) and to the House in a com-
panion bill, H.R. 7712. Neither the proposal nor the two bills required
the transfer of the Forest Service or national forests into the new depart-
ment. The composition of the new department was to be determined by
the President, and Ickes himself refused to acknowledge that he sought
such a transfer. See Hearings on H.R. 7712 Before the House Comm.
on Expenditures in Executive Departments, 74th Cong., 1st Sess. 1 (1935).
However, it was widely recognized that the logical thrust of the bill, and
the ultimate objective of Ickes himself, was to obtain transfer of the na-
tional forests to the new department. See 2 SECRET DIARY OF HAROLD
IcKxs 8 (1954). This realization evoked vigorous opposition to the plan
from the Forest Service and its supporters.

It might be noted that Ickes proposal was neither the first nor
the last effort to consolidate the Forest Service and Interior. In the pe-
riod 1913 to 1921, bills were successively introduced to transfer the Forest
Service to Interior. See H. CLEPPER, PROFESSIONAL FORESTRY IN THE
UNITED STATES 60 (1971). Clepper attributes these efforts to a political
motive to cripple the Forest Service, which had attracted the particular
ire of Western interests. However, numerous proposals were made from
1920 up to the time of Ickes' efforts, seeking consolidation on the credible
(if exaggerated) rationale of efficiency. Several bills were introduced
during the Harding, Coolidge, and Hoover Administrations.

The failure of these proposals and of Ickes' efforts (the most sus-
tained and vigorous of all the efforts to that time) have not discouraged
proposals for consolidation. The most recent was part of a more ambi-
tious executive reorganization proposal, now moribund, of the Nixon Ad-
ministration. See H.R. Doe. No. 75, 92d Cong., 1st Sess. 9 (1971).

24. See, e.g., BROOKIGS INsTrToN, REP. No. 11, INVESTIGATION OF
EXEcUTIVE AGENCIES OF THE GoVERnImvNT, REPORT TO TBE SENATE SELECT
CoMTnuTEE TO INVESTIGATE THE EXECUTIE AGENCIES OF TE GOVERNMENT
88 (1936).
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(areas of 100,000 acres or more) or wild (areas of less than 100,-
000 acres) area status.2 5

The 1939 regulations implied, for the first time, a commit-
ment to permanent preservation and to a high degree of protec-
tion--both key features of current wilderness policy. Road build-
ing, the activity which had given rise to the Service's wilder-
ness policies in the 1920's, was forbidden in wilderness areas.
Exceptions were provided, however, for owners of private lands
situated within the wilderness boundaries and for miners who
could not be ,barred from working their claims -by the Forest
Service alone. Commercial timber harvesting was completely
barred. Summer camps, resorts, or other structures were, ex-
cept as needed for fire protection, categorically forbidden in the
new classified areas.26

The process of classification from primitive to wild or wilder-
ness status proved to be a slow one.2

7 The Second World War
had a somewhat retarding effect, but probably more significant
was the antagonism of many, within and outside the Service, to
the permanent preservation of wilderness lands. Foresters, un-
happy that their fire protection or resource-management pro-
grams would 'be complicated by the reclassification of areas and
the proscription of roads from their lands, did not vigorously
press forward with the reclassification efforts. Their unhappi-
ness was reinforced by substantial industry and public resist-
ance. Some local forest officials continued to utilize management
plans promulgated under the old regulations for primitive areas
that had not been reclassified. To correct this, a directive was
issued ordering foresters to manage primitive areas as though
they had been classified and to request permission from Wash-
ington before any development efforts were undertaken.28 Thus
the primitive areas were to be protected until they had been
formally classified. However, the commitment to permanent

25. The 1939 regulations-identified as U-1 (wilderness areas), U-
2 (wild areas), and U-3 (recreation areas suitable for recreational use,
but not for preservation) -and related directives governing reclassifica-
tion and interim management of the primitive areas are set forth in J.
Gilligan, supra note 17, at Appendices C-D.

26. See J. Gilligan, supra note 17, at 193.
27. In the first decade that followed, only 2 million of the nearly

14 million acres then in primitive classification were reclassified. While
great increases were later made-some 9 million acres were reclassified
by 1964-they were a late development which occurred only in the sha-
dow of pending legislative proposals for a statutory wilderness system.

28. Circular U-8 (March 30, 1940), reproduced in J. Gilligan, supra
note 17, Appendix D, at 9.
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preservation of wilderness, which the 1939 regulations prom-
ised, was blunted. The primitive areas were again placed in a
kind of temporary status which was not changed except as de-
mands for the resources of an area set the formal classification
procedure in motion.

Not only the pace of reclassification but also the results of
the reclassifications that did occur were challenged by preserva-
tionists. Particularly distressing to them was the practice of re-
moving valuable timber lands from areas to be classified as wil-
derness, thereby reducing the size of particular areas. Al-
though between 1939 and 1963 there was a net gain in protected
acreage of more than 130,000 acres, 29 the average size of the pro-
tected areas decreased, and of all the previously nonclassified
areas added, only one of the total 14 was of wilderness size. 0

In addition, qualitative changes occurred: the Forest Service ex-
changed verdant valley timber land for acreage above the timber
line. There was also growing skepticism among preservationists
as to whether the Forest Service would, or could, maintain per-
manent preservation even for lands classified as wilderness. The
mounting public demand for forest products and forest use only
increased the anxiety that a natural distrust of the bureaucracy
instilled.

Preservationists began to seek surer protection for wilderness
through Congressional action; as early as 1947 the idea of a stat-
utory wilderness system began to take shape.3 1 However, it was
nearly a decade later when Congress first considered a bill to ac-
complish this, and some eight more years passed before the
Wilderness Act of 196432 was enacted.

The Act created a system of statutory preservation for some
9.1 million acres of national forest lands already placed in wil-
derness status by prior Forest Service classification. In addition
to this "instant wilderness," it provided for a 10-year review
by the Forest Service of its primitive areas and for recommenda-
tions with regard to inclusion of these areas in the wilderness
system. The Department of the Interior was directed to under-

29. J. Hughes, Wilderness Land Allocation in a Multiple-Use Forest
Management Framework in the Pacific Northwest 259, 1964 (unpublished
Ph.D. thesis, Michigan State University).

30. Id. at 260.
31. See Mercure & Ross, The Wilderness Act: A Product of Legisla-

tive Compromise, in CoNgrEsS AND THE ENvmoswnwT 53 (R. Cooley &
G. Wandersforde-Smith eds. 1970).

32. Act of Sept. 3, 1964, Pub. L. No. 88-577, 78 Stat. 890 (codified
at 16 U.S.C. §§ 1131-36 (1970)).
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take a similar review and to make recommendations with regard
to all roadless areas within the national parks and wildlife ref-
uges. Lands included in the system were withdrawn from tim-
ber harvesting, road building, commercial activities, and other
uses incompatible with the wilderness character. Uses re-
quiring motor transportation, except as required to gain access
to private lands where the use of motors was well established,
were also banned, and mining exploration is to be prohibited be-
ginning in 1984.

The Act was obviously a victory for preservationists even
though it did not give them all they had demanded. The victory
was not achieved easily, however, and certainly not without pro-
longed and sometimes -bitter controversy.38 For the most part,
the debate skirted the foundational question whether any
land should be preserved as wilderness. There were few inter-
ests which by the late 1950's would not at least publicly express
some support for the idea of preservation. Thus, the debate was
cast largely in terms of ostensibly subordinate issues: whether
statutory preservation was necessary or desirable; what kinds of
uses should be permitted in preserved areas; and what kinds of
procedures should govern the classification process. Although
these questions seemingly assumed the desirability of preserva-
tion, in fact each of the issues vitally affected the basic one of
preservation itself.

The question of statutory, as opposed to administrative,
preservation was of course the very heart of the controversy,
since that was the whole point of the legislation. Preserva-
tionists argued that administrative discretion was not adequate.
Not only was it subject to easy reversal, but also it could not be
relied upon to support an expansive recognition of wilderness.
The Forest Service and Park Service initially opposed the concept
of statutory preservation. 34 Both agencies saw the proposed
wilderness legislation as depriving them of administrative discre-
tion and flexibility in managing the forest and park lands.

The Forest Service had special reason to fear the Act.
Quite apart from the fact that the Act would constrain its discre-
tion in regard to wilderness areas, the Forest Service feared that
if particular lands were dedicated by statute to some particular
use, similar treatment of other uses could follow. The effect of

33. On the general legislative history of the act, see Mercure &
Ross, supra note 31; McCloskey, The Wilderness Act of 1964: Its Back-
ground and Meaning, 45 ORs. L. Ray. 288 (1966).

34. See Mercure & Ross, supra note 31, at 54.
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this would be to replace the agency's multiple-use system with a
dominant-use scheme. This would also incidentally undercut
the Service's jurisdiction, for if land use were to be prescribed
by statutory classifications of dominant use, a logical further step
might be to reorganize administrative control accordingly. In
particular this might mean that many of the agency's recreation-
dominant areas would pass from the Forest Service to the Na-
tional Park Service.

The preservationists attempted to meet this objection by in-
cluding in the proposed legislation a provision that multiple use
would continue to be the goal of forest policy. It was not enough.
Instead the Forest Service sought, and with enactment of the Mul-
tiple-Use and Sustained-Yield Act of 196035 it obtained, sepa-
rate congressional ratification of the multiple-use principle.
Armed with that security, the Forest Service withdrew its oppo-
sition to the Wilderness Act. The Park Service followed suit,
apparently concluding that preservation would not greatly alter
the character of national park lands.

Needless to say, the agencies were not alone in their early op-
position to statutory recognition of wilderness; they were joined
by all commercial users of the forests. Timber, livestock, power,
and mining interests all advocated maintaining multiple-use
management and urged that any preservation be accomplished
only by administrative decision, expecting this would serve their
needs more flexibly than would a statutory system.3 6 This was
particularly true of mining and water-development (chiefly hy-
droelectric power) interests. Under the Forest Service's admin-
istrative system of wilderness preservation, their activities had
been largely unhampered. The Forest Service has virtually no
power to limit or regulate mining or the construction of dams
within the national forests. The legislation initially proposed
would have banned both these activities. Small wonder, then,
that both these users of the national forests were particularly
vocal opponents of wilderness legislation.

As suggested by the opposition of the mining and water-de-
velopment interests, the question whether preservation should
be prescribed by legislation was intimately bound up with the
question of what uses were to be permitted in areas set apart
as wilderness. For activities such as timber harvesting, the stat-
utory scheme would not, of course, have changed the status quo.

35. Act of June 12, 1960, Pub. L. No. 86-517, 74 Stat. 215 (codified
at 16 U.S.C. §§ 528-31 (1970)).

36, See McCloQskey, supra note 33, at 298-99.
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Harvesting was already banned by statute on all national parks
and wildlife refuges and by agency regulation on Forest Service
primitive areas. The mining and water-development interests,
whose uses of the land would be curtailed, fought for special
provisions to permit their continued access to wilderness areas;
as the legislation was finally enacted, they did obtain some con-
cessions. Mining was banned, but the ban was not to be effec-
tive until 1984. Water development-dam construction-could
continue on a finding by the President that it would be in the
national interest. Except for these activities, the legislation
made little change in the kind and level of protection given wil-
derness under the prior administrative scheme for, as noted,
parks and wildlife refuges were already protected by statute and
the primitive and wilderness areas of the Forest Service were pro-
tected by regulation. One change in regard to the latter areas
was effected by the Act's ban on grazing except where it had
been previously established; but inasmuch as grazing on wilder-
ness lands had been decreasing anyway,37 this was not an impor-
tant change.

The last major set of issues in the controversy involved the
determination of what lands should be included in the system,
and, more particularly, how the determination was to be made.
On the one hand, there was no real dispute that lands already
classified as "wild" or "wilderness" (some 9.1 million acres)
should be automatically included as "instant wilderness." Con-
versely it was generally agreed that parklands and refuges
administered by the Department of the Interior should not be in-
cluded until after the review to determine whether they were of
predominantly wilderness character and whether preservation
was in other respects appropriate. This left the Forest Service's
primitive areas, for which a final review and determination as to
permanent status had not been made, but which were being pre-
served as wilderness pending permanent classification. Preserva-
tionists urged that these lands be provisionally included in the
system subject to subsequent exclusion only on a showing that
they should not be protected as wilderness. The Forest Service,
among others, opposed such an interim inclusion as unwar-
ranted. Both sides correctly saw the issue as one of proce-
dural strategy and political advantage. Interim inclusion would
not in any way affect the level of protection accorded the lands,
since primitive areas were managed in the same manner as wil-
derness lands. But it could affect the burden of proof. Preser-

37. See ORRRC RsPonT No. 3, supra note 1, at 89,
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vationists reasoned that it would be more difficult for the Forest
Service to exclude an area than not to include it. In the end,
the preservationists lost; however, in retrospect the loss was
probably not important. With relatively minor boundary ad-
justments-which have actually resulted in an area's being recom-
mended for preservation which was greater than that within
existing primitive area boundaries-all of the primitive areas re-
viewed to date have been proposed for inclusion and it seems
very unlikely that they will not be favorably acted on by Con-
gress.

38

Apart from the issue of interim inclusion, the debate over
the process of making wilderness classifications centered on two
questions: first, who should make the initial selection of candi-
date areas; and second, what should be the role of Congress. As
to the first, the preservationists sought to shift responsibility
away from the Forest Service-a further reflection of that same
distrust of the agency which was a major motive for their seek-
ing the legislation in the first place. Instead, it was proposed to
establish a Wilderness Preservation Council (composed of six citi-
zen members and the heads of the Forest Service, Park Service,
Bureau of Indian Affairs, Fish and Wildlife Service, and Smith-
sonian Institution) which would examine all agency evaluations
and proposals and transmit them to Congress.3 9 The Council was
intended to guide agency discretion by contributing its own ex-
pertise and by providing public scrutiny of the agency's review
process. The Forest Service vigorously opposed the idea of an
outside group reviewing its work, and ultimately the Council
idea was dropped. Under the statute as enacted, the President
transmits reports to Congress. Unlike the Council, which would
have had only the duty to transmit and perhaps to create some
fanfare about the agency reports, the President was given
broader powers in several areas. First, he can not only recom-
mend a change in the boundaries suggested by the agencies, but
he can also recommend that "any contiguous area of national for-

38. Although individual proposals by the Forest Service have been
frequently attacked by preservationists, it is noteworthy that in the wil-
derness proposals made through 1973, the Service's recommended addi-
tions to the Wilderness System have exceeded by over 400,000 acres the
acreage in the primitive areas which were the basis for those proposals.
U.S. DEP'T OF AcRicuLTuRE & U.S. DEP'T OF rH INTERIoR, NINTH ANNUAL
REPORT ON THE STATUS OF THE NATIONAL WILDERNESS PRESERVATION Sys-
TEM, H.R. Doc. No. 194, 93d Cong., Ist Sess., pt. 1, at Appendix I1 (1973)
[hereinafter cited as NINTH ANNuAL REPORT].

39. See, e.g., S. 1123, 86th Cong., 1st Sess. § 4(a) (1959).
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est lands predominantly of wilderness value"40 be added to the
system. Further, he can declare an increase in the sizes of primi-
tive areas within prescribed limits and, in this manner, increase
the area to be administered as a primitive area while the con-
gressional review is proceeding. The role of the President later
became a pivotal issue in the celebrated case of Parker v. United
States,41 which involved the classification of lands contiguous to
primitive areas.

As to the role Congress was to play in the wilderness alloca-
tion decision, the two competing alternatives were a negative
veto power and a requirement that areas 'be added to the wil-
derness system only upon enactment of affirmative legislation.
Preservationists sought the former on the assumption that any
requirement of affirmative congressional action could delay, and
in many cases defeat, proposals to add primitive areas to the sys-
tem. Jealous of its power, Congress chose the latter.42

III. WILDERNESS CLASSIFICATION:

THE REVIEW PROCESS

The impact of the Wilderness Act on forest resource policy
is not easy to measure. The "instant" inclusion of some 9.1 mil-
lion acres already administratively classified as wild or wilder-
ness may have given a more permanent status to those lands-
so preservationists believe-but that is debatable. While the
future of primitive areas, as well as that of other unclassified
roadless areas, was clearly uncertain, there is little indication that
most of the lands classified as wilderness were any more suscep-
tible to reclassification for nonwilderness use under administra-
tive than under congressional discretion. While one might sup-
pose that administrative classifications are inherently more flex-
ible, in this case that is not so evident; the fact is much of the
land that the Service transferred into the wilderness classification
is land for which other uses, particularly timber production, are
very limited.

The Act did, of course, achieve some additional protections
for wilderness and primitive lands, at least one of which-the
1984 ban on mineral exploration 3 -was beyond the power of the

40. 16U.S.C. § 1132(b) (1970).
41. 309 F. Supp. 593 (D. Colo. 1970), aft'd, 448 F.2d 793 (10th Cir.

1971), cert. denied, 405 U.S. 989 (1972). See text accompanying notes
71-76 infra.

42. 16 U.S.C. § 1132(c) (1970).
43. In Izaak Walton League of America v. St. Clair, 353 F. Supp.

[VCol. 59:1



WILDERNESS

Forest Service. However, for the most part the differences be-
tween administrative and statutory protection do not, at least
yet, appear substantial.

The principal impact of the Act was the mandate to the
Forest Service to review all primitive areas with a view towards
permanent preservation of lands deemed suitable for wilderness
and the mandate to the Department of the Interior to make com-
parable studies of national park and wildlife refuge lands. Of
course, the Forest Service had already been engaged in a process
of review and reclassification of primitive areas under its 1939
regulations, during the pendency of which primitive lands en-
joyed the protection of wilderness. However, until proposals for
a Wilderness Act appeared, the Service's own review and clas-
sification efforts had been desultory. It is true that by the
time the Act was passed, some three-fifths of the acreage initially
classified as primitive had finally passed into permanent wilder-
ness. Much of this, however, was accomplished under the shadow
of a proposed statutory scheme that would have mandated such
protection, possibly on terms that would have limited Forest
Service discretion. In short, the pendency of the legislation was
undoubtedly a spur to administrative action. Moreover, without
the mandate of the Act, the process of administrative review
might have ground to a halt as it had done before. Such a slow-

698 (D. Minn. 1973), a federal district court, finding mining to be incom-
patible with wilderness preservation, held that the former was prohibited
by the Wilderness Act notwithstanding the fact that the Act very spe-
cifically postpones such a ban until 1984. This decision was reversed
on appeal on the basis of the language of the statute permitting mining
until 1984. The appellate court stated:

[T]he factual questions regarding the effect of mining activity
upon the wilderness, and whether a permit should issue with re-
strictions that would be adequate to protect the wilderness qual-
ity of the [Boundary Waters Canoe Area] are those types of
questions peculiarly within the competence of the Forest Service,
and statutorily delegated to it by the Wilderness Act.

497 F.2d 849, 852-53 (8th Cir.), cert. denied, 43 U.S.L.W. 3274 (U.S. Nov.
12, 1974). The case was therefore remanded with directions to allow the
Forest Service to determine whether a mining permit should be issued
and to develop a record on that determination.

Attempts have also been made to change the mining provisions of
the Act through legislation. A bill was introduced in the 93d Congress
that would amend the Wilderness Act to prevent mining and mineral ex-
ploration on wilderness areas immediately. S. 1010, 93d Cong., 1st Sess.
(1973). The Forest Service opposes the bill, preferring the Administra-
tion's bill, which would revise the mining laws to allow the federal gov-
ernment to control mineral activity on all public lands through a leasing
system. Hearings on S. 1010 Before the Subcomm. on Public Lands of
the Senate Comm. on Interior and Insular Affairs, 93d Cong., 1st Sess.
60 (1973) (statement of the Chief of the Forest Service).
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down was particularly likely because the Service's review process
had already taken care of the easiest choices-those most suit-
able for wilderness and those involving the least sacrifice of
other valued uses. Perhaps most important of all, the Act ex-
pressed a political mood in favor of substantial wilderness pres-
ervation. While this mood did not itself create any new wil-
derness, it put political pressure on the Forest Service to think
twice before excluding existing primitive areas from the per-
manent wilderness system. In plain political reality the Act en-
sured that virtually all of the existing primitive areas would be
proposed for inclusion and that the only real contention would
be over 'boundaries. This in fact has been the case.

As this is written the 10-year review period established by
the Act is nearing an end (although most of the administra-
tive review process has been completed, Congress has yet to con-
sider all of the proposed additions to the system4 4). This is by
no means the end of the review and classification task, however.
On the contrary, there lies ahead a task more formidable than
what has gone before: the review process now shifts from for-
mally classified primitive areas to unclassified and heretofore un-
studied roadless areas within the national forests.

The Wilderness Act mandated an evaluation of national for-
est lands which are within or contiguous to existing primi-
tive areas. Thus, the principal thrust of the classification proc-
ess so far as the Forest Service is concerned is to review its own
prior classifications. In addition, however, the Act permits-
but does not specifically mandate-review of other roadless areas
outside of (and not necessarily contiguous to) existing primi-
tive areas. In 1967, the Forest Service undertook an inventory
program for such roadless areas to determine their suitability for
inclusion in the Wilderness System.45 Regional foresters were

44. A status report as of July, 1973, indicates that a total of 11 mil-
lion acres was in wilderness status; the three agencies had proposed the
addition of 9.3 million acres, but this proposal was awaiting congressional
action. See FOREST SERVICE, U.S. DEP'T OF AGRICULTURE, FnAL ENVIRON-
MENTAL STATEMENT ON RoADLESS AN-D UNDEVELOPED AREAs 10 (1973)
[hereinafter cited as FINAL ENVIRONMENTAL STATEMENT]. Final admin-
istrative action on some 2.9 million acres of primitive areas was at that
time uncompleted, as was final action on the vast bulk of Interior lands
(over 50 million acres) to be studied. It is doubtful, however, that much
of this park and refuge land will be found appropriate for preservation.

45. The basis on which the Forest Service undertook this inventory
was the Multiple-Use and Sustained-Yield Act of 1960, 16 U.S.C. §§ 528-
31 (1970), which, of course, recognizes wilderness as a use of the national
forests. Presumably the reason for basing the inventory on the 1960 Act
rather than the Wilderness Act was that the Service believed it would
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directed to inventory all roadless areas of 5000 or more acres and
select those warranting future study as to possible wilderness
classification. This inventory was the product of mixed moti-
vation. Part of the initiative came from the preservationists.
Aware of vast acreage of roadless forest lands outside the exist-
ing primitive areas, national parks, or wildlife refuges, the pres-
servationists wanted to insure that such lands would not be fro-
zen out of the Wilderness System. The strength of their interest
is understandable once it is noted that these national forest
roadless lands of 5000 acres or more comprise a total area which
is more than three times the size of the total existing Wilderness
System. While national forest lands in wilderness or primitive
classification total some 15 million acres, the additional road-
less areas comprise an area of approximately 56 million acres.4 6

However, demands by preservationists, who received a hearing
at the White House before the order to study these areas, were
not the lone motive for undertaking this inventory. Although
the Forest Service did not favor expansion of the wilderness
areas, it had a strong interest in knowing what it was, or
would be, confronted with in the way of demand for the particu-
lar land use. In order to facilitate resource planning, and in par-
ticular planning for timber and recreation, it was essential to
know what lands might become wilderness-the "maximum uni-
verse" of lands suitable for wilderness classification. The prob-
lem of information was made more acute by virtue of the fact
that, as the primitive area review program progressed, numerous
demands were being made to Congress to preserve individual
areas outside existing primitive areas.. Since the lands lay out-
side the primitive areas being studied, the Forest Service was hard
pressed to respond to these demands in the absence of some syste-
matic inventory. The continued addition of such individual
areas not only impeded its management planning, but also
threatened to take initiative and control over wilderness classi-
fication away from the Service and subject it to the "caprice" of
local interests and pressures.

However, despite these incentives to produce a comprehen-
sive inventory as soon as possible, little effort was made by most

have greater flexibility under the former. A detailed account of the
roadless area review program is contained in the pleadings and state-
ments filed in Sierra Club v. Butz, Civil No. 1223-72 (D.D.C. 1972). For
most of the following chronicle I have relied on the Statement of Ma-
terial Facts As To Which There Is No Genuine Issue filed in that case.
An outline of the review process is also contained in the FnxAL Ezvmow-
MFMAL STATEvmNT, supra note 44, at 14-77.

46. FnAL ENvnIoN A rr STATEmENT, supra note 44, at 15.
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of the regions to complete the inventory. The Washington of-
fice made equally little effort to press them until 1971, one year
before the deadline set for the completion of the inventory (not
the completion of the study). In 1971, the Chief issued new di-
rectives to the regions to complete the inventory in accordance
with new specified procedures and to report their recommen-
dations for areas to ,be designated as New Study Areas by 1972.
The reports, submitted in June, 1972, recommended only about
10.7 million of the qualifying 56 million acres of roadless areas
for further study .by the regional foresters. The recommenda-
tions were in the main adopted and incorporated in a draft en-
vironmental impact statement in January, 1973.47 After further
review and after public response to the draft impact statement,
the selection was revised with the result that over a million
more acres were added. The final list encompasses some 12.3
million acres.48

The initial selection of some 10.7 million acres by the Forest
Service evoked outrage from the Sierra Club and other preser-
vationist groups, who proceeded to bring a suit challenging the
adequacy of the selection process. The suit itself was withdrawn
when the Service agreed to issue an environmental impact state-
ment before any of the roadless areas not selected for further
study were subjected to uses incompatible with wilderness. 49

The consequences of this agreement remain to be seen; we will
return to this after examining the processes of classification and
the primitive area review progrant.0

47. FOREST SERVICE, U.S. DEP'T OF AGRICULTURE, DRAFT ENVmONmYEN-
TAL STATEMENT ON ROADLEsS AREAs (1973) [hereinafter cited as DRAr
ENVIRONMENTAL STATEMNT].

48. See FINAL ENVo NAL STATEMEN, supra note 44, at 14-77.
This figure includes some areas that had been previously recommended
for further study independent of the 1971 directive.

49. See Sierra Club v. Butz, Civil No. 1223-2 (D.D.C. 1972). The
suit was later withdrawn after being transferred to San Francisco. Wall
St. J., Dec. 4, 1972, at 8, col. 3.

50. On the basic procedures and standards of the Forest Service for
review and classification, see FoREsT SRVIcE MANUAL § 2320 [hereinafter
cited as FSM] and FoREsT Svc HiANDBOOK § 2309.13. My discussion
also draws on study reports of individual wilderness areas and discus-
sions with Forest Service officials, as well as other identified sources. In-
terior Department procedures and standards for classification, while
much less clearly stated, can be found in U.S. Dep't of the Interior, Secre-
tarial Order No. 2920, Jan. 20, 1969, and in U.S. Dep't of the Interior,
Memorandum from the Assistant Secretary for Fish and Wildlife and
Parks to the Directors of the National Park Service and the Bureau of
Sport Fisheries and Wildlife, Guidelines for Wilderness Proposals, Jan.
24, 1972.
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The classification procedure used to decide which areas are
to be recommended to Congress for inclusion in the Wilderness
System has been clearly stated only by the Forest Service. Since
the Wilderness Act states that 'both formally classified primitive
areas and contiguous multiple-use lands of predominant value as
wilderness may be admitted to the System, Forest Service
procedures provide that, before a detailed analysis of resource
values is made, a general study area including 'both primitive
areas and potential contiguous wildernesses shall be chosen. Once
the general area to be studied is defined, it is surveyed and
evaluated according to three primary standards: suitability,
availability, and need.51

The suitability test 52 measures the qualities of the area
against the definition of wilderness given in the Act-not a very
precise formulation. The pristine character of the land and its
natural protection against man-made interferences are most im-
portant; these are also the points on which most of the major
controversies between the Forest Service and preservationists
have centered. The Forest Service has been reluctant to include
in the System any land into which there has been substantial in-
trusion by man, even though the physical evidence of man's ac-
tivities has been, or will be, erased by natural process. The tra-
ditional rationale for this has been that the inclusion of such
lands not only is itself inconsistent with the wilderness ideal,
but also will provide a precedent for permitting on-going activi-
ties inconsistent with wilderness preservation. 53  Forest Service
policy in this respect differs from that of the Park Service,
which has been less "purist" in its approach to the problem of

51. The Department of the Interior does not use these standards.
Rather, each area is considered separately, with special attention given
to its unique character. Memorandum, supra note 50, at 1. General cri-
teria of availability and suitability are mentioned as factors in this indi-
vidual determination, however. See notes 52, 57, infra.

52. See FSM, supra note 50, §§ 2314.36 (c) (5), 2321.11. The Depart-
ment of the Interior, while considering suitability when developing wil-
derness proposals, does not place nearly so heavy an emphasis upon it
as does the Forest Service. For example, the Interior's guidelines for
wilderness proposals state:

An area should not be excluded from wilderness designation
solely because established or proposed management practices re-
quire the use of tools, equipment or structures, if these practices
are necessary for the health and safety of wilderness travelers,
or the protection of the wilderness area.

Memorandum, supra note 50, at 1. Similarly, the presence of visitor-use
structures and facilities, roads, or utility lines will not preclude an area
from being proposed for wilderness classification. Id. at 2.

53. See, e.g., Cliff, The Wilderness Act and the National Forests, in
WiLDums Am THE quATY oF I=w 9 (1969),
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man-made intrusions.54  The Forest Service approach has been
bitterly attacked as a thinly veiled attempt to restrict wilderness
preservation. 55 Although it is that in part, there is more to the
matter than this somewhat simplistic criticism suggests. There
is also more to it than the Forest Service's defense implies.

Just as the Forest Service has sought to exclude lands show-
ing evidence-however faint-of significant past use, so also has
it sought to exclude lands without natural barriers adequate to
protect them against encroachments by intensive uses from adja-
cent lands or :by more distant influences that would disrupt the
"wilderness experience" with the "sights and sounds of civiliza-
tion."56 Here it is evident that the Forest Service is much more
deeply, and understandably, concerned about the difficulty of
preserving wilderness values, since the impact of established
commercial or intensive recreational uses is all but impossible to
guard against by administrative fiat.

Once an area has passed the suitability test, an assessment
of its social utility as wilderness is made under the criteria of
"availability" and "need." 7 To translate from one jargon into
another, "availability" is essentially the "opportunity cost" of
wilderness, the value of all of the resources which are removed
from active use or management. 58 The "need" criterion is, essen-

54. See, e.g., NATIONAL PARK SERVICE, U.S. DEP'T OF THE INTERIOR,
ADMINISTRATIVE PoLIcIEs FOR NATURAL ARmAs OF =u NATIONAL PARK SYS-
TEM 40 (1967) [hereinafter cited as ADmImISTRATIVE POLiCIES].

55. See, e.g., Wm -ERNss REPORT, Nov. 1972, at 5.
56. See, e.g., Hearings on San Gabriel, Washakie & Mount Jefferson

Wilderness Areas Before the Subcomm. on Public Lands of the Senate
Interior and Insular Affairs Comm., 90th Cong., 2d Sess. 8 (1968)
(statement of the Chief of the Forest Service). This consideration was
one of the reasons for the Service's insistence, prior to the Act, that wil-
derness areas be large. Size is still an important consideration, both un-
der the Act (5,000 acres or "sufficient size as to make practicable its pres-
ervation and use in an unimpaired condition," 16 U.S.C. § 1131(c)
(1970)) and in Forest Service policy. Despite pressures to add small
parcels of land here and there, of the areas recommended by the Service
through 1973, there were included only three under 35,000 acres. NnH
ANNUAL REPORT, supra note 38, at Appendix III.

57. FSM, supra note 50, § 2321.12-.13. The Department of the In-
terior also recognizes availability as a criterion for its decisions on classi-
fication, stating:

Those areas which presently qualify for wilderness designation
but will be needed at some future date for specific purposes con-
sistent with the purpose for which the [area] was originally
created, and fully described in an approved conceptual plan,
should not be proposed for wilderness designation ....

Memorandum, supra note 50, at 2-3. "Need" is not mentioned by the
Department as a decision criterion.

58. FSM, supra note 50, § 2321.12 lists the following examples of
"unavailable" lands:
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tially, the benefit side of the benefit-cost equation. Insofar as
it is anything more than the expression of a willingness to clas-
sify all "suitable" and "available" lands as wilderness, a determi-
nation of "need" theoretically considers the demand for wilder-
ness in the particular area encountered. Such an assessment
takes into account the amount of wilderness land already set
aside in a particular location, the population of the area, and
other factors pertinent to prospective use, including whether
other nonwilderness lands can satisfy the demand. In theory,
the determination of "need" also considers the quality of the area
in question and its ability to provide "wilderness experience"-
the latter supposedly being influenced by the scenic quality of
isolation and the variety of experiences available in the area.

I have pointedly noted that the components of need are the-
oretical, for it is not apparent whether such determinations
have had much impact to date. Indeed, even the "availability"
criterion, which would seem to lie at the heart of the basic
preservation decision, has not played much of a role in the re-
view of primitive areas. A 'basic political commitment having
been made to recommend most of the land in primitive areas for
inclusion in the Wilderness System, the primary use of these eco-
nomic considerations has been in adjusting boundaries here and
there and in excluding particular areas where valuable timber is
present. At times, they have even resulted in a refusal to study
areas where timber contracts existed.59 Even in those cases
where some economic appraisal has been made, it has been more
the product of thumbnail estimates than of a careful cost analy-
sis. In recent years, however, attention to more sophisticated
benefit-cost analysis has become evident, first in recent studies of

1. Areas where the need for increased water protection and
on-site storage is so vital that the installation or maintenance
of works and facilities incompatible with wilderness is an obvi-
ous and inevitable public necessity.

2. Areas where wilderness classification would seriously
restrict . . .the application of wildlife management measures of
considerable urgency and importance.

3. Highly mineralized areas which ... clearly show eco-
nomic mining potential of such an extent that restrictions neces-
sary to maintain the wilderness character of the land would not
be in the public interest.

4. National forest areas supporting heavy stands of high
quality timber, all of which is essential to the economic welfare
of existing dependent communities.

5. Areas containing natural phenomena of such unique or
outstanding nature that general public access should be pro-
vided.
59. See Parker v. United States, 309 F. Supp. 593 (D. Colo. 1970),

aff'd, 448 F.2d 793 (10th Cir. 1971), cert. denied, 405 U.S. 989 (1972).
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a few primitive areas60 and then in the preliminary survey of
New Study Areas.6 1

When an area has been found suitable for classification as
wilderness, the agency proposal is given to the President, who
transmits it to Congress. The Wilderness Act provides that prior
to submitting recommendations to the President regarding the
preservation of any area as wilderness, public notice is given
and hearings held. In addition, the general public as well as
federal, state, and local officials concerned with the area are spe-
cifically invited to submit their views.

After an evaluation of the views submitted, the proposal is
reviewed and modifications-usually minor-are made as war-
ranted. The revised proposal then provides the basis for prep-
aration of a draft environmental impact statement. This draft
statement is circulated, as required ,by the National Environmen.
tal Policy Act,62 for a second review by public agencies and the
public.63 When their response has been received, a regional fores-

60. The Idaho Primitive Area, one of the largest and most contro-
versial areas, is an example; I am told by Forest Service officials that a
full benefit-cost analysis was undertaken there.

61. See FNAL ENvmoNiVNTAL STATEmENT, supra note 44, at 25-46.
The analysis reflected in this impact statement is noteworthy not only
for its detailed quantification of opportunity cost, but also for its attempt
(not totally successful) to reflect some measure of benefit ("need"). The
latter was measured by calculating the quality of each area, as rated by
the regional forester, who evaluated scenic value, isolation, and variety
of experience, and multiplying that by the size of the area to arrive at
an "effectiveness" index. Cost was measured by two indices: first, the
value of timber foregone; second, the value of all resources-minerals,
recreation, and timber, together with the costs of establishment and ad-
ministration. Comparison of these then provided the primary basis for
dividing roadless areas into those with the highest and lowest potential
for inclusion and for selecting 235 areas for final identification and tem-
porary protection (pending final study) as New Study Areas. Subse-
quent data corrections and response to public input then produced a net
increase of 39 areas, for a total of 274. Id. at 46-64

62. 42 U.S.C. § 4321 et seq. (1970).
63. The requirements of the Wilderness Act are more specific in re-

gard to public participation than those of the National Environmental
Policy Act (NEPA), but interpretive rulings of the latter have made the
public participation process which it requires essentially similar to that
of the former. NEPA requires that the comments of other federal agen-
cies be solicited for major actions having a significant impact on the en-
vironment. Under NEPA, notice to the public is mandated in accordance
with the procedures of the applicable portion of the Administrative Pro-
cedure Act, 5 U.S.C. § 552 (1970) (the Freedom of Information Act).
While NEPA does not itself mandate public hearings, or even the affirm-
ative solicitation of public views, Executive Order No. 11,514, 3 C.F.R. 271
(19741) and Guidelines promulgated by the Council o Environmental
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ter compiles a final report-a revision of the draft environmental
statement-making adjustments in accordance with the evidence
gathered at hearings and the other information which has be-
come available since the initial proposal. After approval iby the
Washington office, the final environmental impact statement is
forwarded to the President for approval and thence to Con-
gress. To date all but one of the recommendations of the Forest
Service have been endorsed -by the President.6 4

IV. WILDERNESS CLASSIFICATION:

THE POLICY ISSUES

A. Sol= PRELIMINARY THOUGHTS

The Wilderness Act of 1964 settled (at least for a time) the
question whether wilderness lands ought to be permanently pre-
served. However, by the time the Act was passed, that question
had ceased to be an important element of the controversy over
wilderness. Notwithstanding the fears of preservationists to the
contrary, the Forest Service appears to have committed itself to
some permanent preservation prior to 1960, and after that date
to have accepted the concept of a statutory system. The timber
and mining industries may not have warmly endorsed the pres-
ervationist ideal, but even among their ranks public opposition
to any wilderness preservation became increasingly infrequent
in the course of the debates over the Wilderness Act. The true
dispute centered around the questions of how much wilderness
and on what conditions. As to the former, since the Act di-
rectly protected all of the then existing "wilderness" land (some
9.1 million acres), a large portion of the lands then identified as
suitable for wilderness was removed from dispute. What re-
mained were the national forest primitive areas and unidentified
areas within the national parks and wildlife refuges. Now that
the survey of lands contemplated by the Act is largely com-
pleted, the advantages of hindsight are available, and in that
specially favored position it seems somewhat curious that so

Quality require an agency to obtain public views. For current CEQ
Guidelines on public participation see 38 Fed. Reg. 20554, 20555 (1973)
(to be codified at 40 C.F.R. § 1500.9). In some cases a full, formal
hearing has been mandated by the courts. See, e.g., Hanley v. Klein-
dienst, 471 F.2d 823 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1973).

64. The High Uintas recommendation is the lone exception of which
I am aware; endorsement was withheld pending further examination of
a conflict with the Central Utah Water Project. See U.S. DEP'T or AGoi-
cuLTURE & U.S. DEP'T oF THm I oR, FIm ANNUAL REPORT ON THE
STATUS Or THE NATIONAL WiLDERNESS PRESERVATION SYSTBM, H.R. Doc. No.
58, 91st Cong., 1st Sess., pt. 1, at 5 (1969).
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much controversy was generated over what now appear to be
relativeZy small areas. Moreover, at least by the time the review
was half completed it should have been apparent that most of the
national forest primitive areas, and more, would ultimately be
recommended for inclusion."5 Politically, the Forest Service had
little choice but to recommend inclusion of almost all of this acre-
age. After all, most of the primitive land had already been rec-
ognized as at least prima facie suitable for wilderness-the primi-
tive classification itself established that. That these lands had
not heretofore been elevated to permanent wilderness status
does perhaps suggest that they had not 'been the foremost candi-
dates for protection. As a practical matter, however, under the
1964 mandate of Congress, the Forest Service could scarcely
have been so cautious as it had been before. The primitive lands
were generally "available" for wilderness, and most have little
other practicable use. Much of the land is fragile and unproduc-
tive. Timber is of little value, at least in relation to the cost of
access. Mineral value is not fully known, but in many areas it
is plain that such value would not justify the cost of access and
extraction.

Yet for all this seeming unimportance, the debate over the
inclusion or exclusion of particular areas has been vigorous and
sometimes vitriolic. The explanations, I think, are two; both
shed important light on the character of the overall contro-
versy. The first and most obvious explanation for the strident
character of the debate over reclassification of primitive areas is
that each particular occasion giving rise to contention between
preservationists and "multiple-use" advocates is quickly escalated
into a grand debate over wilderness versus nonwilderness values.
This in turn becomes an even more wide-ranging debate over the
character of modern civilization. For some preservationists,
each battle is but a part of a larger "holy war" and has a sym-
bolic significance far beyond any measurable objective. So too
for some of the opposition. Each side is looking not only at im-
mediate gains and losses, but also toward future casualties in bat-
tles yet to be fought. However, it is not merely this larger strug.
gle over ideology that is involved in the explanation. Seei in
the perspective of a total system of, for example, 15 million
acres, the inclusion or exclusion of 50,000 acres here or there does

65. As of the end of 1973, the Forest Service had recommended for
permanent preservation a total area 13 percent greater than the area con-
tained within the present boundaries of those primitive areas reviewed.
Nnsnu ANNUAL REPORT, supra note 38, at Appendix HI.
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not seem like much to quarrel over, except in symbolic terms;
but from a local perspective it may be exceedingly important.
Noninclusion of 50,000 acres may not reduce by much the overall
extent of the Wilderness System (particularly since, as it has
turned out, all deletions have been more than offset by new ad-
ditions), but that is small comfort to local preservationists who
want their own wilderness area. On the other hand, to take com-
mercial timber as an example, preservation of an area will have
a negligible effect on the national timber supply no matter how
richly endowed; but it could have enormous impact on local
mills.

60

Both of these phenomena-the holy war aspect and localism
-have had and will continue to have important consequences for
wilderness preservation. The former suggests the difficulty of
using objective measures to define wilderness or to determine
the extent to which it should be preserved. This is already evi-
dent in the opposition of many preservationists to the use of an
economic approach in evaluating the costs of wilderness. The
latter phenomenon compounds the difficulties of decision insofar
as it impedes political settlement through trade-offs on a na-
tional basis. From a national perspective it is chiefly the overall
size and, to a lesser extent, the quality of the wilderness lands
that is important-the exclusion of one small area can -be offset
by the inclusion of another. But insofar as local interests on
both sides must be consulted and considered, such trade-offs be-
tween, for example, the national Sierra Club on one side and the
National Forest Products Association on the other, are not possi-
ble. Therefore, there is really little choice but to perform an
exhaustive and exhausting area-by-area review. That is what
has been done with the primitive areas; that is what will have
to be done with other roadless areas.

B. DEFINING WILDERNESs

The first question that emerges in controversies over wil-
derness is what is meant by that term. The Forest Service, as
noted above, characterizes the concept in terms of suitability of
land for wilderness, which suggests practical considerations in-
dependent of the abstract question of defining wilderness. But
virtually all of the practical considerations refer back to the un-
derlying abstraction.

66. See, e.g., DAvis et at., supra note 16, at 32-37, for a discussion
of the local impact of preservation in the Monongahela National Forest
in West Virginia.
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The search for an acceptable answer to this question has
proven to be one of the most intractable problems in forest re-
source management. The core of the difficulty lies in the fact
that wilderness is not merely a condition of the land, but also a
condition of the mind which is evoked by the land. At the
very least a definition based on this latter condition is likely to
vary a great deal with individualized experience and taste.
Even Thoreau, the guru of modern preservationists ("in wilder-
ness is the preservation of the world"), seems to have been of
two minds on the matter. From pastoral Walden Pond he wrote
wonderful words about la vie naturale, but the slope of a moun-
tain in a real wilderness caused him considerable discomfiture:
he found it "savage and dreary"--a "place for heathenism and
superstitious rites. '67 Thus it is not surprising that those whose
nearest forest is Central Park may see wilderness as any place
without dogs and mounted -police.68 Plainly, something more
was contemplated by Congress. Even by the loosest standards,
Central Park is not a wilderness (a jungle perhaps, but not a
wilderness).

What has emerged, therefore, from attempts to articulate
the meaning of wilderness has tended to be the stuff of po-
etry-not the best guide for the land-use planner. The Wil-
derness Act, in a burst of eloquence rare for Congress, declares
wilderness to be an area "where the earth and its community of
life are untrammeled by man, where man himself is a visitor
who does not remain."69 That is not helpful. The Act, how-

67. Quoted in NASH, supra note 3, at 91.
68. Noteworthy in this regard is a survey by researchers in the De-

partment of Sociology at the University of Minnesota of campers return-
ing from wilderness trips. The following is a list of conveniences they
desired to have in the wilderness:

Conveniences: Percent of interviewees
desiring conveniences

More campsites 82
First-aid stations 52
Garbage disposal places 79
Toilets 78
Picnic tables 60
Fireplaces 54
Wells for drinking water 72
Places to buy groceries 49
Public telephones 21
Planned recreation 16
Showers and washrooms 15
Electricity 12

Hearings on the Wilderness Preservation System Before the Subcomm.
on Public Lands of the House Comm. on Interior and Insular Affairs,
87th Cong., 1st Sess., ser. 12, at 311 (1961) (statement of E.C. Cleveland).

69. 16 U.S.C. § 1131 (c) (1970).
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ever, is not wholly without practical guidelines. It instructs us
that the area must be "without permanent improvements or hu-
man habitation"; that it must appear "to have been affected
primarily by the forces of nature, with the imprint of man's
work substantially unnoticeable"; that the area should offer
"outstanding opportunities for solitude or a primitive and un-
confined type of recreation"; and, finally, that it must be at
least 5000 acres or "of sufficient size as to make practicable its
preservation. °70 These are minimal guidelines, and as a practi-
cal matter they simply pass on the task of definition to the fur-
ther working of the administrative (and political) process.

The absence of clearer guidelines from Congress has per-
mitted debate over an extreme range of alternatives-generally
with the Forest Service at one pole and the Sierra Club and Wil-
derness Society at the other. The Forest Service, as mentioned
earlier, has rather doggedly insisted on a purist definition of
wilderness. It has been very reluctant to include in its recom-
mendations lands where timber has been cut or roads and other
still-visible structures built. Parker v. United States 1 offers
one instructive example of this attitude, and the prolonged con-
troversy over "Wilderness East" another.

Parker was a suit to enjoin a timber sale in a portion of an
area contiguous to the Gore Range-Eagles Nest Primitive Area
in Colorado's White Mountain National Forest. Plaintiffs con-
tended that a timber sale in the area would in effect preclude
any future consideration of the area for wilderness. Their basic
contention was that once an area had been determined to be
"suitable" for wilderness, the Forest Service could not take any
action which would impair that suitability until the President
had had the opportunity to determine whether or not to pro-
pose the area for inclusion within the Wilderness System. The
Forest Service contended that the area was neither "available"
-because it had long been planned to harvest timber in the
area-nor "suitable"--because of the presence of a small "bug
road," built in the early 1950's to provide access for fighting
the bark beetle. The trial court found for the plaintiffs and en-
joined the sale. The decision, upheld on appeal, was enthusi-
astically acclaimed -by preservationists and roundly criticized by
the Forest Service and the timber industry.

70. Id.
71. 309 F. Supp. 593 (D. Colo. 1970), a-fd, 448 F.2d 79$ (10th1 Cir.

1971), cert, denied, 405 ",.S, 989 (1972),

1974]



MINNESOTA LAW REVIEW

The opinion makes two noteworthy holdings. First, it held
that the agency's determination that the area was not "available"
was of no consequence. Under the court's interpretation, the
Act precludes the Service from cutting in any area contiguous to
a primitive or wilderness area if the contiguous area is "pre-
dominantly wilderness in character."7 2 While the Service's rec-
onmendations to the President for permanent disposition can
take such matters as cost and benefit into account, if it is deter-
mined that the area is "suitable" for wilderness, the agency must
stay its hand until the President has acted. The full implica-
tions of this part of the decision are potentially broad; it is the
second part of the opinion which is of interest here, however.
The court's finding that the area was suitable for wilderness
gave short shrift to the "purist" argument of the government
that the presence of the road precluded such a determination.
The court observed that the road had been blocked off, was
partially overgrown, and because of the dense growth around it
was not visible from more than 100 yards away.73 Moreover,
the boundaries of the area could be drawn to exclude it.

At first glance, the court's opinion on this point seems sensi-
ble. In fact, it was not challenged by the government on ap-
peal.7 4 Why should the status of the entire area turn on the

72. 309 F. Supp. at 601.
73. The plaintiff's proposal for the wilderness area was to draw the

boundaries in such a way as to exclude the road. This was not such
a unique idea. The boundaries of the Boundary Waters Canoe Area
(BWCA) in Northern Minnesota have been very greatly "gerryman-
dered" to exclude nonconforming roads as well as some private land
holdings. The Forest Service, however, has always insisted that the
BWCA is a unique area which does not fully conform to the standards
prescribed for other areas and which is not managed the same as the
others. For example, timber harvesting has been permitted under the
Shipstead-Nolan Act, 16 U.S.C. §§ 577-577b (1970); see also sections
4(a)(2) and 4(d)(5) of the Wilderness Act, 16 U.S.C. §§ 1134(a) (2),
(d) (5) (1970). However, a recent decision preliminarily enjoined cer-

tain timber harvesting activities in the BWCA until a final determination
by the court of the plaintiff's challenge to the adequacy of an environ-
mental impact statement on, inter alia, these activities and of the plain-
tiff's claim that logging in the BWCA is inconsistent with the concept
of wilderness preservation and accordingly prohibited by the provisions
of the Wilderness Act. Minnesota Public Interest Research Group v.
Butz, No. 4-72-Civil-598 (D. Minn., Sept. 18, 1974). See also Minnesota
Public Interest Research Group v. Butz, 358 F. Supp. 584 (D. Minn. 1973),
affd, 498 F.2d 1314 (8th Cir. 1974) (injunction prohibiting certain logging
activities in BWCA issued, under National Environmental Policy Act of
1969, 42 U.S.C. § 4321 et seq. (1970), until completion of an environmen-
tal impact statement by the Forest Service). This decision suggests that
the BWCA may be treated as a full-fledged wilderness, in which case
it might be used, wisely or unwisely, as a model for other areas.

74. The government's main challenge on appeal was to the first
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presence of one small "bug road" that would ultimately disap-
pear? On second thought, however, this "sensible" answer raises
some difficult questions. If an "invisible" bug road does not dis-
qualify an area from protection as wilderness, what about a
road once used for logging, still visible because of use by hunt-
ers in jeeps? 70 After all, these roads too will eventually disap-
pear naturally, and they can be made to disappear more rapidly
by administrative action.78

Parker represents one relatively trivial illustration of the
purist position taken -by the Forest Service. Although the Serv-
ice was overruled in that particular instance, it has continued
to insist on a rather high standard of suitability. This insist-
ence is illustrated by the "Wilderness East" controversy. Stat-
utorily protected wilderness is unevenly distributed; virtually
all of it is located in the eleven western states and Alaska.
Apart from the unique Boundary Waters Canoe Area in Minne-
sota, the amount of wilderness in the East is negligible. This
is the case for two reasons. First, there is a relatively small
amount of federal land holdings in the East.7 7 Second, most fed-

holding of the court, the one that was clearly seen by the agency as the
most important. 448 F.2d at 796.

75. See Hearings on San Gabriel, Washakie & Mount Jefferson Wil-
derness Areas, supra note 56, at 17.

76. In fact, the Forest Service has sometimes eliminated such evi-
dence of man's intrusions, occasionally to the discomfiture of those who
use the area. A well-known example of this occurred when the Forest
Service was directed by Congress (at the insistence of local preserva-
tionists) to include Marion Lake within the Mount Jefferson Wilderness
Area in Oregon. The Service had opposed the inclusion because of the
heavy use of the lake and the surrounding area and of the existence of
various man-made improvements. After the area was included, the For-
est Service removed certain facilities such as picnic tables, fireplaces,
water pumps, and a boathouse along the lakeshore. This provoked criti-
cism that the agency was simply trying to get back at Congress and its
local supporters. See Hearings on S. 316 and Related Bills (Eastern Wil-
derness Areas) Before the Subcomm. on Public Lands of the Senate
Comm. on Interior and Insular Affairs, 93d Cong., 1st Sess. 27 (1973).

The National Park Service, on the other hand, accepts as a "funda-
mental tenet" of park management policy the idea that wilderness areas
within the national parks can be restored by the removal of adverse uses.
ADwrisnTvnmE PoLIcIEs, supra note 54 at 40. For example, the Park
Service cites the case of Sequoia National Park, which in 1893 was so
overgrazed by sheep that it was very close to permanent destruction. The
acting superintendent of the park at that time recommended that the
cavalry troops stationed there be replaced by infantry, since no natural
forage was available for horses. Today, however, the park contains "wil-
derness comparable to any other national park." Id. at 40-41.

77. Over 90 percent of federal lands outside Alaska are located in
the eleven westernmost states. PUBLIc LA LAw REvmw CoMImssIoN,
ONE THm OF THE NATIoN's LAND 22 (1970).
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eral lands in the East were acquired after they had been heavily
used-indeed, it was just such overuse that led to their acquisi-
tion by the Forest Service. Such areas have been denied statu-
tory protection, however, by the Service's purity standard of
suitability; after passage of the Wilderness Act and the initial
inclusion of a few small Eastern wilderness areas in the Wilder-
ness System, the Service declared, "there are simply no suitable
remaining candidate areas for wilderness classification in [the
Eastern] part of the national forest system."78 Since that time,
only a few proposals have been made toCongress for inclusion of
Eastern areas in the Wilderness System, and these have con-
cerned only small wildlife refuges.7 9 No Eastern national forest
areas have been added. At the same time, however, the de-
mand for wilderness in the East is high. The greater popula-
tion density, the concrete and steel pressures of modern society,
and the inaccessibility of western wilderness areas are only
some of the factors that contribute to this demand.

In recent years, this conflict resulted in two proposals:
one to establish a special class of near-wilderness lands; the other
to add some 28 areas (a total of 471,000 acres) to the existing
wilderness system. Under the former, Congress would have cre-
ated a system of "wild areas." These were defined as primitive
areas where, although man might have "left his mark," the im-
print of human activity was slight enough to allow restoration
of the areas to a natural state. The protection that would have
been extended to these areas was similar but not identical to
that given wilderness areas: timber harvesting and grazing
would have been banned; all new mining activity would have
been prohibited; the use of motor vehicles and equipment would
have been restricted; and only public facilities of a "rustic, prim-
itive nature" would have been permitted.80 The rationale for
such a separate wild-areas system was that of maintaining the
sanctity of wilderness areas; indeed the proposal was really a
reflection of the well-known position of the Forest Service on

78. Quoted in Hearings on S. 316 and Related Bills, supra note 76,
at 19, 46 (statements of Sen. Hechler and the Wilderness Society).

79. There have been only 12 Eastern areas totaling less than 35,000
acres added to the Wilderness System since the passage of the Act; all
of them are national wildlife refuges. There are no Eastern national for-
est proposals and only five Eastern national park proposals, encom-
passing approximately 287,000 acres, currently before Congress. NiNir
AmwArL REPoRT, supra note 38.

80. See generally Hearings on S. 3699 and Related Bills Before the
Subcomm. on Environment, Soil Conservation & Forestry of the Senate
Comm, on Agriculture and FQrestry 92d Cong., 2d $eqs. (1972).
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purity. Most of the Eastern areas proposed for wild-area status
(which were essentially the same ones proposed by others for
inclusion in the Wilderness System) were less than 5000 acres
or showed visible signs of man's influence.8 1

Most preservationists opposed the wild-areas proposal be-
cause, they contended, it was a subterfuge to limit true wilder-
ness by giving legislative sanction to the restrictive notions of
purity advanced by the Forest Service.8 2 They argued that the
proposed wild areas qualified for full wilderness protection, and
they accordingly supported alternative legislation that would
have effected this protection by designating some 28 areas as part
of the Wilderness System. One bill8 3 would also have amended
the Wilderness Act specifically to permit the inclusion of areas
where the evidence of man's presence had been substantially
erased and the area "restored" to wilderness. This proposal
would thus have permitted certain nonconforming uses or im-
provements to be present at the time the area was designated
a "wilderness," the assumption having been that they would be
removed.

Recently, the Senate passed a compromise bill which incor-
porates elements from each of these two proposals.8 4 Nineteen
Eastern areas would be added to the Wilderness System imme-
diately upon passage of the bill, and 40 additional Eastern areas
would be designated for further study. Management of the new
Eastern wilderness areas, however, would incorporate certain
special protections reminiscent of those formerly advocated for
"wild areas": the lands (both Eastern wilderness and study
areas) would be immediately withdrawn from all forms of ap-
propriation under the mining laws, grazing on wilderness land

81. At least one conservation group-the Izaak Walton League-has
supported the wild areas proposal on the assumption that in time these
areas will develop into wilderness. Id. at 19-20. Others have doubted
that this development will ever occur under Forest Service management.
Id. at 71. Another argument advanced in favor of the concept is that
wild areas will sustain greater recreational use than wilderness. Id. at
35. However, that argument seems to run counter to the intent of many
of the bills, which would expressly restrict public use to a level consist-
ent with the retention of the areas' primitive characteristics.

82. See, e.g., Hearings on H.R. 14392 and Related Bills Before the
Subcomm. on Forests of the House Comm. on Agriculture, 92d Cong.,
2d Sess. 46, 57, 122, 136 (1972) (comments of the Sierra Club, Wilderness
Society, and Friends of the Earth).

83. S. 316, 93d Cong., 1st Sess. 1973, introduced by Senator Jackson.
See Hearings on S. 316 and Related Bills, supra note 76.

84. S. 3433, 93d Cong., 2d Sess. (1974). See generally 120 CoNG.
ltxc, S 9383-99 (daily ed, May 31, 1974),
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in the East would be by permit only, and new water or power
projects would be banned on new lands protected as Eastern
wilderness. Unlike the wild-areas bill, there is no provision al-
lowing primitive public facilities, and, in fact, the new bill clearly
provides that except as otherwise mentioned the new Eastern
wilderness areas would be managed under the same standards
as existing components of the Wilderness System. Thus, timber
harvesting and the use of motorized vehicles and equipment
would be prohibited in new Eastern wilderness areas to the same
extent as in other components of the Wilderness System.

For quite some time, the Forest Service kept a discreet silence
in public concerning these various proposals, although in fact it
was widely known that it favored the wild-areas proposal. In
the face of vocal criticism from preservationists, however, the
Forest Service eventually threw its support behind a third pro-
posal submitted by the Administration to add to the existing Sys-
tem certain Eastern lands which had been "restored" to a wilder-
ness state. This support has been carefully limited to Eastern
(east of the 100th meridian) lands only,85 and, unlike the bill
recently passed by the Senate, the Administration's alternative
would require an amendment of the Wilderness Act changing the
definition of wilderness to expressly allow inclusion of Eastern
areas showing the imprint of man.8 6

Thus, the endorsement of a "Wilderness East" proposal by
the Forest Service represents only a small step back from its pur-
ity policy; apart from this compromise, the Forest Service has
continued to embrace the purity ideal and to insist that purity,
like virginity, cannot be restored. The traditional argument for
this position has been that the same standards which govern
protection of wilderness (after it is classified as such) should
govern the initial selection process. Otherwise the high level of
protection against demands for nonconforming uses cannot be
maintained. A former Chief of the Forest Service, Edward Cliff,
explained:

Personally I hope very much that we will not see a lowering
of quality standards to make acceptable some manmade intru-
sions or defects of other kinds simply for the sake of adding
acreage. If this is done, we will surely see an undermining of
our defense against similar intrusions on lands already in the
system.... Quality standards may be eroded and significantly
lowered in the future unless we keep our sights high.... The
quality we insist on in classification will shape the character and

85. Hearings on S. 316 and Related Bills, supra note 76, at 21-22.
86. Id. See also S. 938, 93d Cong., 1st Sess. (1973).
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quality of the environment that can be maintained in future
management of the resources.8 7

Preservationists have attacked this rationale as inconsistent
with the more flexible standard of the Act, which says that
the imprint of man's work need only be "substantially unnotice-
able". The Service's argument is, they contend, only an excuse
for opposing expansion of the Wilderness System.88 While this
view seems extreme, the agency's rationale does appear more re-
strictive than the Act commands and also a bit disingenuous, or
at least incomplete, in not elaborating a deeper reason for its
conservative approach. Contrary to the belief of the preserva-
tionists, however, there are practical reasons for high standards.
First, there is the problem of maintaining standards of preserva-
tion once an area is identified as wilderness. Clearly this prob-
lem is related somewhat to the character of the initial classifi-
cation. If land bearing visible signs of man's intrusions is in-
cluded in the wilderness, it will be more difficult to preclude fu-
ture nonconforming uses of that land. It is doubtful that the
problem is a major one, however, since it appears the difficul-
ties the Service has faced in this respect are only slightly re-
lated to whether the land was once "trammeled" 'by man. The
major problem of administration existing today principally
stems from the pressures of large numbers of users and demands
for incompatible uses, such as motorized equipment; the magni-
tude of both generally has little to do with how pristine the land
was when it was first designated a statutory wilderness.89 There

87. Cliff, supra note 53, at 9. See also Costley, An Enduring Re-
source, 78 Am. FoRSTS, June, 1972, at 8 (Costley was head of the Recrea-
tion Division under Cliff and one of the modern architects of the Service's
wilderness policy).

88. See, e.g., WmDEms-S REPORT, supra note 55, at 5: "No
agency policy is more clearly misconceived, nor more deliberate an effort
to frustrate the Wilderness Act."

89. This requires some qualification. Where the area is still exten-
sively used, the problem can be significant, as the Marion Lake example,
cited in note 76, supra, illustrates. The problem typically is not that the
offending man-made improvements cannot be removed, it is that the im-
provements may be necessary to prevent hordes of recreation users from
damaging the area. For example, an outdoor privy can be removed, but
where a large number of visitors use the area, removal of all privies can
only lead to toilet paper being strewn randomly around the forests, not
to mention possible pollution of the local water supply. Fire grates or
rudimentary campgrounds present a similar problem. To the person
who seeks pure wilderness, a fire grate or a cleared campground may
be an unwelcome reminder that he is still within the frontier of man's
dominion. But these are not conveniences for the visitor; they are in-
tended to limit the risk of "nonnatural" fires. At some point, however,
the density of use becomes so great that it is impossible to protect
the area without significantly altering the wilderness character. That,
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is, however, a more significant reason for maintaining high
standards. High standards of purity do not, as the preserva-
tionists claim, represent a simple opposition to wilderness expan-
sion, but rather a method of drawing a desirable limit to pres-
ervation. For many preservationists, the fact that an area may
have been subjected to use in the past is a matter of relatively
little concern, provided the natural condition and appearance
has been or can soon be restored. There is some practical appeal
to this; once the condition of the land is restored, who will know
whether at some time in the "distant" past (as we now gauge
time, a matter of a score of years or so) part of the land was
roaded, logged, or explored by miners? To paraphrase the Lady
Clairol advertisement, only the Forest Service will know for sure.
And who will care? To the extent people are responding to the
area as it is now, past use is unlikely to be of much consequence
to most of them.

The difficulty is that such a flexible approach leaves too few
limits on preservation. If any land can become wilderness
through either natural or artificial restoration to a primitive
condition, the potential expanse of wilderness becomes not only
great, but greatly elastic. What former Chief Cliff ought to have
said was not that we should keep the standards restrictive in
order to keep them high, but rather that we should keep them
high in order to keep them restrictive.

Though Cliff seems to have been chary of putting it in those
terms, his successor has been somewhat more candid. In urging
that any lowering of wilderness standards to accommodate "re-
stored" areas be confined to the East, Chief John McGuire ar-
gued:

There are several reasons for maintaining such a distinction.
If almost any of the restored eastern national forest lands ...
were deemed to meet present Wilderness Act criteria, it would
be extremely difficult to define a degree of disturbance that
would disqualify many millions of acres of Federal lands for wil-
derness consideration. These listed areas have almost all been
substantially altered by man's work. Should such areas be con-
sidered as "primeval," vast areas within the various Federal
land systems could also qualify. The uniqueness of the present
wilderness system would disappear.

The national forest system has been established for a multi-
plicity of land uses and services. These publicly owned lands
provide timber, wildlife habitat, water, forage, and developed
recreation sites and experiences. Just as it is important to as-
sure preservation of a portion of our Nation's land heritage for

of course, always leaves the option of simply closing the area to use, or
at least restricting it,
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wilderness purposes, it is necessary to have a relatively stable
base for providing these other resources and uses on a perma-
nent, sustained yield basis.

A "restored" lands definition of wilderness for all national
forest lands could markedly reduce the management options for
a great portion of the national forests in the West. Wilderness
designation means that a number of other resource values and
opportunities are foregone. For example, watershed improve-
ments, wildlife habitat improvement projects, timber harvesting,
range improvement, other vegetative alteration projects and de-
veloped recreation are not permitted within wilderness. Even
the development of limited "back-country" recreation facilities,
without road construction would be foreclosed.90

The ultimate question, of course, is why the standards should
be restrictive. What began as a question of environmental "suit-
ability" has become a question of what the Service calls "avail-
ability" and "need." Not how much land looks like wilderness,
but how much wilderness we can afford to preserve 'becomes
the focus of the issue.

C. EcoNoMIc CRITERIA

Casting the classification problem in the above form sug-
gests that, perhaps, the economic analysis proposed for judging
the suitability of individual areas may also be useful in gauging
the need for overall preservation. This tool has yet to gain ac-
ceptance, however. Thus, it is not surprising that, in express-
ing Forest Service policy on the extent of wilderness preserva-
tion, former Chief Cliff chose to avoid putting the issue in terms of
economic allocation but couched it rather in terms of maintain-
ing quality.91 Until recently the Forest Service has not made
much use of economic analysis in its primitive area review proc-
ess. Even now, one senses it is groping somewhat in deciding
just how and to what degree an economic analysis, beyond crude
thumbnail calculations, will aid in decision-making. For ex-
ample, the degree of enthusiasm for the kind of benefit-cost anal-
ysis used for preliminary assessment of roadless areas92 varies
depending on whom one talks to in the agency. Outside the
agency, however, no such uncertainty clouds the thinking of the
major factions in the wilderness debate. The timber industry is
quite certain economic analysis is necessary, while most preser-
vationists seem equally convinced such analysis is simply a tool
of the commodity-user interests.

90. Hearings on S. 316 and Related Bills, supra note 76, at 23-24.
91. See text accompanying note 87 supra.
92. See text accompanying notes 58-61 supra.
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The attitude of those who want to avoid considering the eco-
nomics of wilderness seems to me a strange one, but it is one
with which we need to reckon. To begin with, it is plain that
this is an economic problem insofar as it involves an allocation of
scarce resources. If it were not an economic problem, it would
not be a problem at all. To be sure, the issue is not merely an
economic one; it is also a political, social, and even a cultural
one. This is true of virtually all problems important enough to
discuss, however; an economic problem does not cease to be one
merely because of the presence of such other elements. All of
this is trivially true and would hardly warrant mention were it
not for the tendency of some preservationists to regard the is-
sue of wilderness as one somehow wholly removed from eco-
nomic considerations.

Characterizing the issue as an economic one does not itself
indicate the appropriate solution, but it does suggest a particular
way of analyzing the issues.93 Here, it would seem, is the real
explanation for resistance to defining the problem in economic
terms-it is not the economic characterization as such but rather
the calculus generally attending it that inspires opposition. In
short, it is argued that the problem may be an economic one but
economic analysis is inappropriate, or at least so inadequate that
it is not worth the bother.0 4 This attitude is hard to understand
as anything but a confusion as to what economic analysis claims
to accomplish, although perhaps, too, it reflects a confusion of
economic analysis in general with a particular economic situa-
tion. In its broadest sense economic analysis is simply the evalu-
ation of alternative choices under conditions of scarcity. Its dis-
tinctive contribution is its insistence on a careful and complete
valuation of the alternatives and on a choice of the alternative
with the greater value.

It is this valuation process that is most suspected 'by preser-
vationists. The notion appears to be widespread that wilderness
represents intangible values, impossible to measure; thus, no

93. The best single discussion is that of the ORRRC REPoRT No. 3,
supra note 1, at 203-64, which also contains a useful bibliography of the
pertinent theoretical literature. Other analyses include Hines, Wil-
derness: Economic Choice, Values and the Androscoggin, in WnmENmss
AND = QuALITY or L=, 74-80 (1969) (generally critical of economic
analysis, at least to the extent of formal benefit-cost analysis); Hughes,
Wilderness and Economics, 66 J. FOREsTRY 855 (1968).

94. See, e.g., Hines, supra note 93, who argues against benefit-cost
analysis because it too clearly simulates the private market choices that
he finds inadequate.
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equation between wilderness and competing uses is conceivable.
This view is -by no means confined to preservationists, since a
similar sentiment was recorded in interviews with Forest Service
officials. One official asked, "How can you put a price tag on sol-
itude and spiritual refreshment?" The question reflects a rather
basic misunderstanding of how a pricing system works, and so
mistakes the nature of the problem. There is nothing inherent
in wilderness land, however intangible, that prevents it from be-
ing priced. Wilderness is no different than any other scarce re-
source that produces intangible satisfaction. A rubber ball is
valued for the intangible thrill it produces when bounced, a Rem-
brandt painting for the intangible pleasure derived from viewing
it, a church for the spiritual uplift it affords. But we do not
give away rubber balls, Rembrandt paintings, or the building
materials with which churches are made. The problem is not
that the value of wilderness is immeasurable; it is simply that
here, in contrast to rubber balls, Rembrandt paintings, and
stained glass windows, the resource has not been left to market
forces but has been allocated by administrative and political deci-
sions.

The economic theory often raised in defense of this refusal
to value wilderness is that wilderness, like many other land
resources, is a "public good" for which private prices are an in-
appropriate measure of social value.95 We need not pause to
consider the concept of public goods, so exhaustively developed
by modern economic theory.96 I am willing to accept the reason-

95. A useful analysis of the concept of public goods as applied to
wilderness is given in the ORRRC REPoRT No. 3, supra note 1, at 205-
07.

96. See generally P. STEnE, PuBLic ExPENDrmURE BuDGEnG
(1969). The most restrictive concept of public goods is that of the so-

called "collective consumption" good, which is consumed "collectively"
by the public at large and cannot be withheld from individuals unwilling
to pay. See, e.g., Samuelson, The Pure Theory of Public Expenditure,
36 Rxv. EcoN. & STAT. 387 (1954). If one applies the concept rigorously,
there are few goods which qualify. Other than national defense, it is
difficult to think of goods the consumption of which is inherently indi-
visible and which cannot be withheld from "free riders." The fact that
most cases of actual government expenditure do not fully meet the cri-
teria suggests an apparent artificiality of this theory. See Margolis, A
Comment on the Pure Theory of Public Expenditure, 37 Rnv. EcoN. &
STAT. 347-48 (1955). The limited scope of the collective consumption
good concept has led some economists to develop a broader category of
public goods. These are "merit goods," goods provided by the private
market, but not in the amount which "society," through the political
process, deems appropriate. See R. MusRAv.E, TE THEORY or PuBIac FI-
NANCE ch. 1 (1960). Whether this concept is anything more than a de-
scription of those goods that are in fact provided by collective choice may
be debated. Certainly it seems to be an elastic concept.
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ableness of public choice.97 Public choice does not mean irra-
tional choice, however, and in any formulation of criteria for ra-
tional choice, it is difficult to see how economic factors-consid-
erations of economic costs and benefits-can be avoided. Even
a decision not specifically articulated in economic terms clearly
has an economic consequence. For example, a decision to opt for
wilderness preservation without considering the value of the
productive uses sacrificed is tantamount to a decision that the
value of wilderness exceeds any probable value of those re-
sources. That is an economic choice however it is rationalized.
The real question is whether, and to what extent, the economic
consequence will be clearly and rationally identified in the
choice.

It is one thing to identify the relevance and importance of
economic factors, but quite another to describe the methodology
and the detail of the analysis to be incorporated into the decision-
making process. Of course, if the choice were left to the mar-
ket, the interplay of market processes would take care of alloca-
tion. But since it has been decided that the market is inade-
quate to measure the full social values involved, the task be-
comes one of applying some kind of benefit-cost analysis.98

Calculating the benefits of wilderness preservation is obvi-
ously the difficult part of the task. As emphasized earlier, this
does not mean that wilderness value is intrinsically beyond the
measure of price, but only that in the absence of a market mech-
anism for pricing this resource there is no clear measure of its
value. One can describe in general terms some of the value, as at-
tempted at the outset of this Article, but that brings us no closer
to a solution of the problem. Alternatively, one might con-
struct an imputed demand schedule, based on the expenditures
persons incur in connection with visits to a particular area. This
has been suggested for calculating the demand for outdoor rec-
reation generally,99 and it could be applied to wilderness also.

97. I do not feel compelled to justify this in terms of economic the-
ories, such as Samuelson's collective consumption goods or Musgrave's
merit goods. I am content with Steiner's looser definition of collective
goods as those which "some segment of the public collectively wants and
is prepared to pay for.., other than what the unhampered market will
produce." Steiner, supra note 96, at 70. As he notes, collective goods
need not be always publicly provided; however, in the present case I
doubt that it could be otherwise; hence, collective goods equal public
goods.

98. A very helpful treatment (particularly for the lay reader) is E.
MISHAN, COST-BENEFIT AN&ALYsis (1971).

99. See M. CLAWSON & J. K/ mSc, TnE EcoNovircs OF OumooR
REcREATIox 64-77 (1966).
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However, there are a number of difficulties with this technique,
even as applied to ordinary recreation. Among them is the fact
that the needed information about such costs is difficult to ob-
tain, and even when obtained is not a complete measure of the
value that the visitor places upon the visit. In the case of wilder-
ness the difficulty is even greater in this latter respect. If it is
true that the primary value of wilderness goes beyond its enjoy-
ment by visitors, the use of an imputed demand for wilderness
based on visitor data will, of course, undervalue the wilderness
benefit. For example, one of the values that presumably cannot
be measured by visitor data is what has been described as the
"option demand" for the resource. 0 0 Many persons who have no
present intention of visiting a wilderness would value-and pay
for-the option of permitting themselves or their children to do
so in the future. Even the option-demand theory, however, does
not quite reach to the heart of the broader social value which
wilderness is commonly thought to have and which provides the
basic rationale for public, rather than private, market choice.
We might label this the "social-option" value-the value which
society at large places on having a refuge against civilization, a
place where, in Romain Garry's words, man "can feel safe from
his own cleverness."' 0'1 In part, this is an aggregate of the indi-
vidual option demand, but it also goes beyond it in the sense
that the value is one which requires a broad social perspective
specially commending itself to public choice rather than to
market determinations.

100. See Weisbrod, Collective-Consumption Services of Individual-
Consumption Goods, 78 Q.J. EcoN. 471 (1964).

101. Quoted in ORRRC RE.owr No. 3, supra note 1, at 31. See also
the general discussion of valuation, id. at 213-19. It is in valuation of
the benefits of wilderness that I am most disposed to Hines' critical view
of benefit-cost analysis, note 93, supra. It should be observed, however,
that difficult as it may be to calculate usefully the benefit of wilderness
under the circumstance of public choice, one can construct reasonable
means for comparing different areas in terms of this relative benefit. The
Forest Service has done this in its preliminary analysis of unclassified
roadless areas, evaluating the "effectiveness" of different areas according
to certain criteria: size, scenic quality, isolation (and likely dispersion
of visitors), and variety of experience available. See FAL ENvmoN-
1mNTaA STATEmENT, supra note 44 at 25-27. These criteria are com-
ponents of the "need" criterion which the Forest Service has at least in
theory applied in all of its wilderness-review processes. See FSM, supra
note 50, § 2321.13. However, the roadless area review program appears
to be the first instance of weighting and quantifying these components
to measure the relative "need" for particular areas. Notice, however,
that these factors still do not measure "benefit" as such; for that reason
they appear to have quite limited utility in benefit-cost analysis.
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If the benefits of wilderness are extremely difficult to meas-
ure, the costs are not, and they are really the more important
part of the benefit-cost analysis. Even if we could derive no
meaningful measure of the value of wilderness benefits, it is es-
sential to rational decision-making to have some notion of the
costs. An initial calculation of the costs may resolve the issue
without the necessity of becoming involved in the difficulties of
valuing benefits. If, for example, the cost of preserving a particu-
lar tract is trivially small, then no significant land-use conflict
exists and choice for preservation can be made without further
ado. At the other end of the spectrum, if the demonstrable
costs are determined to be extraordinarily high, it might be that
no conceivable wilderness benefits flowing from the preserva-
tion of, say, a marginal increment of land can override them.
As mentioned earlier, just such estimates seem to have character-
ized most of the economic analysis undertaken in the earlier
stages of the classification process. Conceptually, the determina-
tion of cost is simple: it is measured -by the value of the alterna-
tives foregone ("opportunity cost"). In the case of wilderness,
the cost would be the value of timber that cannot be cut, miner-
als that cannot be withdrawn, and other uses, such as devel-
oped recreation, that will be precluded by the wilderness status.
Unlike wilderness benefits, we can obtain price figures for at
least some of these preempted uses since they are sold in the
market.

It is sometimes argued that the protected resources are not
really sacrificed: since they are preserved for the future, they
should be considered more an investment than a current cost.
Quite apart from the dubious assumption that preservation sta-
tus is one which can be easily reversed when demand for the
resource arises, the notion that nothing is lost in foregoing
present consumption is simple nonsense. This assertion does
not imply that the future value of the resource should not be
considered; that, of course, is taken care of by capital budgeting
techniques that are a part of any efficient management. The
future economic value of the resource is part of the benefit-cost
analysis of resource investment and use. In such an analysis, the
period of investment ("preservation") of, say, a timber stand
will obviously vary, depending on such factors as expected future
yield and the interest (or discount) rate, which reflects the op-
portunity cost of capital tied up in the investment. But what-
ever that period would be, it would not correspond to the in-
definite preservation of the resource. This is apparent even on
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the most restrictive assumptions. Suppose, for example, that
the economic management objective were to maximize the physi-
cal annual productivity of a timber stand. Such an objective
might lead to a relatively long period of investment-up to per-
haps 120 years for Douglas fir timber-but it could not lead to
an indefinite preservation. 102  Allowing the stand to go uncut
(or unburned) beyond the period of maximum incremental
growth would yield diminishing physical productivity. If one
introduces more refined notions of capital budgeting, the period
of investment becomes even shorter. Thus, if one seeks not
maximum physical yield but rather maximum economic yield,
the age of the stand might be a fraction of the 120-year period
mentioned above. Depending on the discount rate, the maxi-
mum economic yield of a stand may occur at periods as short as
30 to 60 years.10 3

I am not suggesting that these maximization criteria should
in all cases govern. I cite them simply to demonstrate the
foolishness of the assumption that preservation can be justified
as an economic investment for the future. Not only does preser-
vation not correspond to economic criteria for efficient invest-
ment-that is, for efficient allocation of resources over time-
but it also is directly antithetical to such a purpose. It is not
just that preservation exceeds the period appropriate for effi-
cient utilization of resources; it also leads to a deterioration in
the economic resource as the forest matures into old age.
Though conservationists are constantly, and correctly, remind-
ing us that a forest left in a natural state can and does renew it-
self, no one would argue that the economic productivity of an
unmanaged forest is equal to that of a well-managed one. 0 4

102. The traditional standard for setting the "rotation age" of a tim-
ber stand (the age at which it is harvested) is its "biological maturity,"
defined as the culmination of its mean annual growth-the point where
the volume yield of the stand is maximized. The age at which this takes
place varies depending on the tree species, the climate, the soil, and the
management techniques. For Douglas fir (the leading commercial soft-
wood), a rotation age of 100-120 years has been fairly typical, though
under modern management techniques this age is probably beyond the
age at which annual volume yield is maximized. See REPORT OF THE
PRESIDENT'S ADvisoInZ PANEL ON TnmER AND THE ENVIRONMENT 172
(1973).

103. Forest Service, U.S. Dept of Agriculture, Forest Regulation
Study 43-44, 1973 (unpublished, draft report). On economic maximiza-
tion criteria generally, see K.P. DAvis, FOREST MANAGEMENT 234-42 (2d
ed. 1966); E. MsHA, supra note 98, at 194-97.

104. For illustrative data see, e.g., FOREST SERVIcE, U.S. DEP'T OF AG-
RICULTURE, FOREST RES. REP. No. 20, TnE OuTLooK FOR TInBER IN THE
UNrrED STATES 93-125 (1973), which estimates that selective manage-
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Whether or not the wilderness benefit exceeds the sacrifice in
economic productivity (capital value) has still to be resolved;
the point here is merely that capital value is sacrificed.

Many preservationists insist that refined cost calculations
are really pointless 'because the total amount of land-and re-
sources-that can become wilderness is a trivial portion of the
total land-and resources-of the nation. Thinking simply in
terms of acres, this is clearly true. Suppose, for example, one
were to take all the presently identified 'but unclassified road-
less areas (56 million acres), add them to existing wilderness
and primitive areas (about 15 million acres), add a half mil-
lion acres for Eastern wilderness proposals, and then add all Inte-
rior lands which have to date been proposed for wilderness
(about six million acres);1o5 all of this would come to only

about ten percent of all federal lands and something more than
three percent of the nation's lands.106 But this display of fig-
ures, like a parlor trick, hides more than it reveals. What we
are interested in is not gross acreage but productive land; and,
as anyone who drives across the Nevada desert quickly notes
(until he reaches Las Vegas), there is a great deal of land neither

productive nor wilderness. Just how much there is, I do not
know, nor do I see any reason to find out, unless one wants to
engage in the game of numbers, percentages, and ratios. What
really matters is the productive value of the proposed and pro-
spective wilderness, and how much of that value will be lost by
preservation. As to these figures, only partial and very crude
estimates are available now, and they may be all that will ever
be available. So far as the areas presently within the Wilderness

ment practices-only those justified by the condition that they will yield
at least five percent return for the investment-can increase yield three
percent by 1980 and 25 percent by 2020 above that which would be pro-
duced by present management practices. The latter already produce
more than unmanaged yield.

105. As of July, 1973, of the 28.5 million acres in the National Park
System scheduled for study, 200,000 acres had been classified as wilder-
ness and 5 million had been recommended for inclusion. Of 29.6 million
acres in the National Wildlife System, 100,000 acres had already been
designated as wilderness and another 900,000 proposed. Finally, the
Bureau of Land Management had classified approximately 154,000 acres
as primitive (these are not formally part of the wilderness system). FR-
NAL ENvmoNmNrAL STATE1MENT, supra note 44, at 10, 11, 13. Probably
more than 6 million acres will ultimately be proposed for wilderness, but
I think it unlikely that the figure will go very much higher.

106. The gross area of the United States, including Alaska and Ha-
wail, is 2.3 billion acres, of which about 762 million acres are owned or
managed by the federal government. U.S. DFP'T OF INTEIOR, PUB JC
L&ND STATisrECS 1 (1972).
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System (including primitive areas not yet reclassified as wilder-
ness) are concerned, there does not appear to be any reliable
calculation of the total productive value of such lands. Although
general mineral and timber surveys have been made in these
areas at some time in the past, many of them are old and
reflect neither current market values nor other present condi-
tions which bear on value (such things as the operability of
timber and the cost of gaining access). Thus, even if early stu-
dies had been done with exacting benefit-cost techniques-and
they were not-we would not have a very precise indication of
the current opportunity cost of this wilderness. However, it ap-
pears that most of the areas within the existing wilderness sys-
tem have little productive value.1' 7  As far as timber is con-
cerned, many of the areas are not even sufficiently productive to
be classified as "commercial forest,"' 08 and much of those areas
which do include commercial forest is only marginally produc-
tive. That is in fact why many of them have remained roadless
and "unexploited"; the timber was not worth the high cost of
access. To preserve such lands involves, then, little loss in tim-
ber value. When one further considers the very poor return on
investment from active management of marginal timber lands,
and then adds to that the unrecovered environmental costs (such
as soil erosion) of access to and removal of timber from lands of
low productivity, it is apparent that the opportunity cost of pre-
serving such lands as wilderness is close to zero.'0 9 Indeed, quite
apart from the question of wilderness preservation, it has been
argued that the low rate of return on investment makes it uneco-
nomic to manage such marginally productive lands for sustained-
yield timber production. 1 0

107. See M. Clawson, Conflicts, Strategies, and Possibility for Con-
sensus in Forest Land Use and Management 22-24 (unpublished paper
prepared for Resources for the Future Forum, May 8-9, 1974).

108. The Forest Service standard for commercial timberland requires
an annual yield of 20 cubic feet per acre. FSM, supra note 50, § 2412.14.

109. See M. CLAWSON & B. HELD, THE FEDERAL LANs 77 (1957).
110. This was the conclusion of the so-called Bolle Report on the Bit-

terroot National Forest in Idaho and Montana. SELEcr CoAvvnm OF T=
UNIVERSITY OF MONTANA, A UNIVERSITY VIEw OF r=s FOREST SERVICE, S.
Doc. No. 115, 91st Cong., 2d Sess. (1970). It should be noted that the
Northern Region and northern portions of the Intermountain Region, to
which the Report's conclusions were primarily directed, account for a
giant share of the current Wilderness System. For example, approxi-
mately one-half of the existing national forest wilderness and primitive
land is in four states: Idaho, Montana, Utah, and Wyoming. See U.S.
DEP'T OF AGRicULTuRE & U.S. DEP'T OF = INTERIOR, EIGHTH ANxuAL RE-
PORT ON THE STATUS OF THE NATIONAL WILDERNESs PRESERVATION SYSTEM,
H.R. Doc. No. 357, 92d Cong., 2d Sess., pt. 19, at Appendix V (1972)
[hereinafter cited as EIGHTH ANNuAL REPORT].

19741



MINNESOTA LAW REVIEW

Turning from existing primitive and wilderness areas to
other roadless areas, a first glance at the inventory of such
areas suggests that the generalizations that hold for the existing
System also hold for much of this land. Of a total inventory
of some 56 million acres, only about 18.6 million are commercial
forest and some of that is, again, in a region of low productivity
which may be uneconomic to harvest."' However, the first ap-
pearance may be deceptive. Forest Service estimates put the
total annual allowable cut for all of the 56 million acres at
some 2.3 billion board-feet, by no means an insignificant vol-
ume.1 2 More important (though also less reliable) are the es-
timates of total opportunity cost for the roadless areas, includ-
ing not only timber value but also the values of other major re-
source uses which preservation would foreclose and the cost
outlays for establishing and maintaining the wilderness. The
total opportunity cost for all 56 million acres is estimated at over
$2.5 billion.113

The above figures suggest merely the rough parameters
of what is involved in the unclassified roadless areas; they in-
dicate that the costs of preservation, while not overwhelming,
are not negligible either. Beyond that, it is not possible to be
more exact, for the specific calculations made .by the Forest
Service are not only preliminary but also ambiguous as to
some of the underlying assumptions. For example, it is unclear
in light of other investment opportunities whether all of the
timber for which value was calculated is operable, or in any

111. See DRAr ENVoNmsENTAL STATE1mNT, supra note 47, Appen-
dix A, at 2-a. It is particularly noteworthy that the Intermountain Re-
gion accounts for some 11.5 million acres of roadless area, one-fifth of
the total; however, the total annual allowable harvest from such lands
is a mere 172 million board-feet-less than the cut of some single forests
in the Pacific Northwest. The total annual allowable cut calculated for
the entire 18.6 million commercial forest acres within roadless areas is
2.3 billion board-feet, half of which ia in the Pacific Northwest (Oregon
and Washington) and Alaska.

112. Id. at 37; Appendix A, at 38-a. One difficulty here is that the
figure appears to include total inventory on the lands whether or not all
of the timber is operable. On the 12.3 million acres finally selected as
New Study Areas, the estimated annual allowable harvest is 299 million
board-feet, about two percent of the current total for the national for-
ests. FnAL EoNTr.AL STATEmENT, supra note 44, at 77, 90. Again
the estimate is at least ambiguous as to whether all of this is operable
timber.

113. DRAFT ENVIOmmNTAL STATEMENT, supra note 47, Appendix A,
at 37-a. The figure for the finally selected New Study Areas alone is ap-
proximately $238 million. FinAL ENVIONM NTAL STATEMENT, supra note
44, at 77.
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case economically sound to manage. It is doubtful, however,
whether it would be worthwhile to attempt a more precise and
detailed calculus for the entire roadless acreage, or even for the
12.3 million acres designated by the Forest Service as New Study
Areas. As discussed previously, it would greatly simplify mat-
ters if we could deal in nationwide terms, for then compromise
tradeoffs between preservation and, say, timber values, would be
much easier to make. Unfortunately, a nationwide approach
seems out of the question for the reason previously stated:
the controversy over wilderness is inevitably a local one. 1 4 It
seems inevitable that there is no alternative but to engage in a
case-by-tiresome-case appraisal of the costs and, if possible, the
benefits, until every acre of potential wilderness has been exam-
ined. It will be a long process.

V. PRESERVING WILDERNESS

To date, paramount public attention has been fixed on the
question of establishing wilderness while, outside of a few excep-
tional instances or matters of special local interest,"1 5 problems
of managing it have clearly been of secondary public interest.
To some it will no doubt appear strange even to talk of manag-
ing a wilderness-by common understanding as well as by ap-

114. See text accompanying note 66 supra.
115. Probably the most noteworthy example is the Boundary Waters

Canoe Area (BWCA), where controversy has raged for years over allow-
ing timber cutting, mineral exploration, and the use of motorboats and
snowmobiles in the wilderness. See, e.g., Izaak Walton League of Amer-
ica v. St. Clair, 353 F. Supp. 698 (D. Minn. 1973), rev'd, 497 F.2d 849 (8th
Cir.), cert. denied, 43 U.S.L.W. 3274 (U.S. Nov. 12, 1974) (mineral ex-
ploration); Minnesota Public Interest Research Group v. Butz, 358 F.
Supp. 584 (D. Minn. 1973), af-'d, 498 F.2d 1314 (8th Cir. 1974), prelim.
injunction granted n other grounds, No. 4-72-Civil-598 (D. Minn., Sept.
18, 1974) (timber cutting). See generally SIRRA CLUB, A WnaRaN.ss
n C-isis-THE BouNDAY WATRis CANOE AREA (1970). Recently the
BWCA controversy has escalated in response to the Forest Service's pro-
posed multiple-use plan, which, by steering a middle course between
preservationists on the one hand and users on the other, has resulted in
displeasing both sides equally. See FOREST SERVIcE, U.S. DEP'T oF AGRI-
CULTURE, BOUNDARY WATERS CANOE AREA MANAGEMENT PLAN AND ENw-
RONmNTAL STATEMENT (1974); Minnesota Public Interest Research
Group v. Butz, No. 4-72-Civil-598 (D. Minn., Sept. 18, 1974) (challenge,
inter alia, to adequacy of environmental statement); In re Boundary Wa-
ters Canoe Area Management Plan, Appeal of Sierra Club, North Star
Chapter (filed Oct. 16, 1974) (appeal of the management plan to Chief
of Forest Service). The BWCA, however, is an exceptional case; many
of the activities and uses (timber cutting, use of motors) have been per-
mitted in the area under special legislation unique to the BWCA. See
note 118 infra.
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parent congressional design,1 6 a wilderness is an area left to na-
ture's own devices. Unfortunately, the matter is not so simple.
Surrounded by an urban, industrialized civilization, even a wil-
derness cannot be preserved by declaration alone. At the very
least, administration is required to interpret-or establish-and
enforce restrictions on access and use." 7

Initially, the task is one of interpreting and enforcing statu-
tory restrictions on access to and activities within wilderness.
The basic statutory restrictions have been discussed earlier; es-
sentially, they forbid commercial uses such as timber harvest-
ing" 8 and livestock grazing (except where established prior to
the Act). As noted earlier, a special exception was provided
for mining and mineral exploration, which may continue until

116. For a Forest Service directive to the same effect, see FSM, supra
note 50, § 2320.

117. On the agency's management functions within wilderness areas,
see Cliff, supra note 53, at 10-11.

118. One exception is Minnesota's Boundary Waters Canoe Area
(BWCA). When the area was first set aside for special administrative
protection, timber harvesting in parts of the area (the portal zone, or
outer boundaries) was permitted to continue. In 1930, Congress-
prompted primarily by proposals to construct hydroelectric power proj-
ects in the area-enacted the Shipstead-Nolan Act which gave special
statutory protection to the area in order to conserve its natural beauty.
Act of July 10, 1930, ch. 881, 46 Stat. 1020 (codified at 16 U.S.C. §§ 577-
577b (1970)). As with the prior administrative scheme, the statute did
not establish the BWCA formally as a wilderness area, and it specifically
recognized continued logging in the area (logging, however, was prohib-
ited within 400 feet of lakeshores). The Wilderness Act specifically pro-
vides that the terms of the Shipstead-Nolan Act continue to apply to the
1BWCA, 16 U.S.C. § 1133(a) (2) (1970), and that, notwithstanding the
Wilderness Act, the management of the BWCA shall remain subject to
prior regulations of the Secretary of Agriculture "in accordance with the
general purpose of maintaining, without unnecessary restrictions on other
uses, including that of timber, the primitive character of the area." 16
U.S.C. § 1133(d) (5) (1970). The Forest Service has continued to permit
timber cutting in the portal zone, prompting challenges from local con-
servationists. At this time, a federal district court has enjoined the cut-
ting until it can determine the adequacy of an environmental impact
statement regarding a management plan for the BWCA which anticipates
continued cutting in that area, BouNDARY WATERS CANOE ARsA MAXAGE-
MENT PLAN AND ENVIRONMENTAL STATEMENT, supra note 115, and until
a determination of the plaintiff's claim that timber harvesting activities
are prohibited in the BWCA by provisions of the Wilderness Act. Minne-
sota Public Interest Research Group v. Butz, No. 4-72-civil-598 (I).
Minn., Sept. 18, 1974). For the previous history of this case, see Minne-
sota Public Interest Research Group v. Butz, 358 F. Supp. 584 (D. Minn.
1973), affd, 498 F.2d 1314 (8th Cir. 1974) (certain timber cutting activi-
ties in BWCA enjoined until completion of the environmental impact
statement). See also In T'e Boundary Waters Canoe Area Management
Plan, Appeal of Sierra Club, North Star Chapter (filed Oct. 16, 1974)
(appeal of the management plan to Chief of Foreat Service).
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1984.110 For the most part, these general statutory restrictions
on wilderness use do not impose on the agencies any signi-
ficant burden either of interpretation-the courts have taken
that out of their hands-or of administrative implementation-
the restrictions are self-enforcing. With some of the other re-
strictions, however, the administrative responsibility has been
more weighty.

The use of motorized equipment has caused special diffi-
culty. Although the Act generally bans the use of motorized
equipment (including vehicles) within wilderness areas, a num-
ber of exceptions are provided: (1) the use of motorboats or
aircraft established before the Act may continue subject to
agency restrictions; (2) the use of equipment for mining or min-
eral exploration is permitted; (3) the use of roads or motor trans-
port is impliedly authorized where it is necessary for obtaining
access to private land within the area; (4) the use of motor
vehicles or other equipment is permitted where they are neces-
sary either for handling emergencies or for administrative
purposes.

1 20

We can set aside the mineral exploration problem, for the

119. The exception was for a time eliminated by the federal district
court decision in Izaak Walton League of America v. St. Clair, 353 F.
Supp. 698 (D. Minn. 1973), which declared that mining and mineral ex-
ploration conflicted with the objectives of the Wilderness Act and that
the latter override the former. The decision was reversed by the court
of appeals, 497 F.2d 849 (8th Cir.), cert. denied, 43 U.S.L.W. 3274 (U.S.
Nov. 12, 1974), which found Congress' clear language to the contrary con-
trolling. Id. at 853. The decision of the court of appeals seems entirely
sound. While one might agree, as a matter of personal taste, that mining
and mineral exploration are incompatible with wilderness, it is surely
a remarkable piece of arrogance for a court to nullify Congress' very
clear decision to permit it nevertheless. If in fact the consequence is to
destroy the wilderness character, is this not within the power of Congress
to do? If Congress wishes to declare an area as a "wilderness, vacation,
and training ground for the 7th Cavalry Division," are we to suppose that
Congress could not do so because "wilderness," "vacation," and "training
ground for the 7th Cavalry" are, to all reasoning minds, inconsistent?

120. 16 U.S.C. §§ 1133(c), (d) (1970); see also FSM, supra note 50,
§ 2326.1; AmmumT'ATE POLICIES, supra note 54, at 42-43. Again an ex-
ception is made for the Minnesota Boundary Waters where the Act al-
lows the continuance of uses and activities previously authorized; fur-
ther, the Act specifically allows the continued use of motorboats within
areas where their use has already been established. 16 U.S.C. § 1133
(d) (5) (1970). The use of motorboats and snowmobiles is currently re-
stricted to certain routes, and the Forest Service has recently proposed
to restrict their use further. See BOUNDARY WATERS CANOE AaEA MAN-
AGEMENT PLAN AND ENVIRONMENTAL STATEMENT, supra note 115.

In the national parks, motor-powered craft are also banned except
where their use was established prior to an area's inclusion in wilderness.
AMnqIsTRATVE POLICIES, supra note 54K, at 43.
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use of particular equipment is an integral part of the larger
anomaly of mining and mineral exploration within wilderness
areas. Once that basic incongruity is accepted, the use of motor-
ized equipment poses no special problem. Conversely, if mining
and mineral exploration were to be prohibited, the problem of
motors would be solved.

The problem of access to private inholdings is a significant
one. Within the exterior boundaries of the nearly 15 million
acres of national forest wilderness and primitive areas are ex-
tensive private lands with the only access to many of these
lands being across wilderness. While the agencies can regulate
this access, they cannot restrict it to a point where it would be
in effect destroyed. 121 The problem of private inholdings is par-
ticularly acute in the case of the national forests; there the For-
est Service has attempted to diminish this problem of regulat-
ing access, together with the more general problem presented
'by nonconforming private uses within wilderness areas, through
gradual acquisition of the private lands by purchase or ex-
change. 2 2 However, given the funds at its disposal, it is not likely
that the Forest Service will be able to rid itself of this problem
within the immediate future. If anything, the problem is likely
to be compounded by the addition of the New Study Areas.12 3

More troublesome than the problem of restricting modes of
private access is that of determining means of access for emer-
gencies and administrative purposes. In conformance with its
approach to wilderness classification, the Forest Service has taken
a "purist" approach in regard to both its own activities and those
of other agencies (for example, agencies conducting scientific in-
vestigations). Motorized equipment or vehicles are authorized
only under very limited circumstances and only with the ap-

121. Quite apart from the provisions of the Act which preserve pri-
vate rights of access, any substantial curtailment of access would consti-
tute an impairment of the value of the private property and, thus, a "tak-
ing" for which the fifth amendment requires compensation.

122. Purchases are made under section 6 of the Land and Water Con-
servation Act of 1965, 16 U.S.C. § 4601-9 (1970). Exchanges are made
under authority of the General Exchange Act, 16 U.S.C. §§ 485-86 (1970)
and the Transfer Act of 1960, 7 U.S.C. § 2201 (1970).

The National Park Service, on the other hand, seeks to exclude in-
holdings from any area classified as wilderness. Such inholdings are ac-
quired by the agency if possible, and then if suitable they are proposed
for designation as wilderness. ADnmnsTRA=V PouciEs, supra note 54, at
43.:

123. This will depend in large measure on how much latitude is
given the agency in drawing the boundaries of wilderness to exclude
areas with substantial private inholdings.
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proval of the forest supervisor or a higher official. 124 As in the
case of wilderness classification, the restrictive policies of the
Forest Service have brought it criticism from various groups
such as outfitters and backpackers who want to use power saws
to cut fuel wood or to blaze trails; mining companies or agen-
cies such as the Geological Survey that want to use helicopters
to make mineral or other scientific surveys; and so on.125' For
example, when two students in an Outward Bound program were
killed in a wilderness area, a local Forest Service official refused
to permit the use of a helicopter to recover the bodies because
the students were already dead and therefore no emergency ex-
isted that would justify the use of a helicopter. The refusal was
later reversed by the Chief, who denied that the initial decision
reflected Forest Service policy. 12  The reversal, however, did not
prevent criticism of the initial action on the evident assumption
that it did indeed reflect the basic attitude of the agency to-
wards wilderness. That assumption seems to be accurate but the
criticism itself dubious. It is not at all obvious that helicopters
should be used in a case involving no question of actual rescue.
Indeed, even in many rescue cases the use of helicopters or other
motor vehicles might be reasonably debated. Suppose, for exam-
ple, a group of experienced, adult backpackers become lost in a

124. FSM, supra note 50, § 2326.11 permits use of motor vehicles or
equipment in four situations:

1. Where there is an inescapable urgency and need for speed be-
yond that available by primitive means (such as for fire sup-
pression, safety or law enforcement).

2. A problem exists the solution of which is necessary to meet
wilderness objectives, and which cannot reasonably be met
with the use of primitive methods.

3. Limitations of time, season, finance, etc., make use of primi-
tive methods for an essential wilderness administration ac-
tivity either impractical or impossible.

4. For continuance of an essential program established prior to
the Act.

In the first situation, the supervisor's approval is required. All others
require approval by the regional forester, and the Chief himself must
approve all use of heavy equipment. Requests by other government
agencies for such uses are considered in light of the same criteria; many
have been denied. EIGHTH ANNuAL REPORT, supra note 110, at 5.

The National Park Service policy is similar, banning the use of mo-
torized vehicles or equipment, but it provides only one exception of a
more general nature: "except as otherwise provided herein to meet the
needs of management." AmnnxsTRrTmE PoLicIEs, supra note 54, at 44.
Specific provision for the use of such devices is made elsewhere with re-
gard to fire control and rescue or emergency operations. Id. at 42.

125. See Cliff, supra note 53, at 11.
126. See Hearings on Eastern Wilderness Areas Before the Subcomm.

on Public Lands of the Senate Comm. n Interior and Insular Affairs,
93d Cong., 1st Sess. 29 (1973) (statement of Senator Hatfield).
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wilderness on a scheduled 10-day trip. After they have been
gone, say, three days past their scheduled return, their families
ask that helicopters be dispatched to search for them. On just
the facts recited it seems to me that the value of sending a heli-
copter or other mechanized vehicle into the area is genuinely
doubtful. If that seems harsh, it is so only because that is what
the wilderness condition implies. Even granted a sympathetic
instinct and an explicit congressional recognition that emergen-
cies justify some qualification of the wilderness condition, lines
must be drawn somewhere; and if wilderness is to mean any-
thing, the line must be a fairly severe one. Otherwise, why stop
at helicopter rescues? Why not construct permanent rescue
roads, aid stations, or telephone lines? At some point on this
slippery slope of logical "next steps," it becomes difficult to see
any real point to wilderness preservation. I am not suggesting
mechanical devices ought never to be permitted for emergency
or administrative purposes, but rather that any restriction giving
meaningful recognition to wilderness as an area of "primeval
character" will be regarded by many, particularly by those un-
sympathetic to the wilderness ideal, as unnecessary and harsh.

The use of mechanized equipment and vehicles for purposes
of meeting the needs of administrative management raises the
more general issue of what those needs are. A major problem in
this respect has been defining the proper scope of various pro-
tective activities such as fire control and disease prevention.
Taking a very purist view, the question of what measures to ap-
ply to protect wilderness against the depredations of fire, in-
sects, and disease would seem to-admit of but a single answer-
none. Whatever else a wilderness is supposed to be, the Wilder-
ness Act declares it an area "affected primarily by the forces of
nature." That would imply that at least natural fires127 ought
to be permitted to burn, and insects and disease to work their
destruction-in short, that natural ecological forces be given free
play. Such a laissez-faire policy is dictated not simply out of re-
spect for the wilderness ideal, but also because it is essential to
maintain the vitality of the natural environment. Control of

127. I am informed by Forest Service officials that in Western forests
lightning-caused fires greatly predominate over those caused by man.
This fact should be particularly true of wilderness areas where human
use is relatively slight and stands in contrast to the nationwide incidence
of wildfires, which were predominantly man-caused in the period 1966
to 1970. Glascock, Forces Shaping the Public Opinion Toward Fire and
the Environment, in Syvmosnum ON Fre n THE ENvmoumET 65-68
(Forest Service, U.S. Dep't of Agriculture, No. 276, 1972).
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insects, disease, and fire interferes with the process by which
the forest rejuvenates itself.128 With timber cutting banned
from wilderness, these natural processes become the only means
by which old timber is removed and forest regeneration is fos-
tered.

Unfortunately, a completely laissez-faire solution is ruled out
by the fact that these natural forces do not recognize wilderness,
or even public, boundaries. The fire that sweeps through a wil-
derness may sweep across adjoining public or private lands
as well. The problem has been to find a balance of protection
that reasonably meets both the needs of the wilderness and the
interests of adjacent land owners. The early response of the For-
est Service was one of vigorous prevention and control of fire in
particular. Since then, however, its policy has shifted towards
the giving of greater latitude to natural forces. Insect and dis-
ease control is normally not undertaken unless the danger threat-
ens to spread to other lands or unless the epidemic presents a
greater threat to wilderness values than does the control.' 29

The stated policy on fire is a bit vague, partly because it appears
to be still evolving; in general, however, this policy, like that
established for insect or disease control, appears to be one which
aims for a "less aggressive" control of fire in those wilderness
areas where life, private property, and lands outside the area will
not be endangered. 3 0

In recent years, many conservationists have urged that con-
trolled burning be used as a tool of forest management, particu-

128. See Minnesota Public Interest Research Group v. Butz, 358 F.
Supp. 584, 609-17 (D. Minn. 1973).

129. FSM, supra note 50, §§ 2324.1-.12. The Park Service follows a
similar policy. NATIONAL PARK SERVICE, U.S. DEP'T OF TsE INTERIOR, An-
wISTRATV POLICIES FOR NATURAL AREAS OF rE NATIONAL PAmR SYSTEM

56 (rev. ed. 1968). Insect and disease control seems contrary to the wil-
derness ideal, but it can perhaps be justified on the grounds that to the
extent fire is artificially controlled, it eliminates the natural check on the
spread of insects and disease.

130. See FSM, supra note 50, §§ 2324.2-.24. The quote is that of
former Chief Cliff in Hearings, "Clear-Cutting" Practices on Federal
Timber Lands, Before the Subcomm. on Public Lands of the Senate
Comm. on Interior and Insular Affairs, 92d Cong., 1st Sess. 866 (1971).
Cliff's statement is, incidentally, an indication of the vagueness on this
question. In one sentence he denied that the Service permits fires to
burn as an environmental control; in the very next he stated it uses a
less aggressive form of control-which would seem to be the same thing
as permissive burning. I was told by agency officials that present policy
is definitely one of permissive burning, subject to the two conditions
stated above. See text accompanying note 129 supra. Again, the Park
Service policy is similar, see AX flSmTRAV POLICIES FOR NATURAL AREAS
oF wiiE WATiOsAT, PA= Sysum, supra note 129, at 56,
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]arly in wilderness areas.'3 1 Although controlled burning to aid
wildlife and range management or as a means of clean-up and
site preparation in timber harvest areas has been employed, there
has been a reluctance to embrace this method of ecological con-
trol more generally. One problem is that of containing the
spread of the fire. Another is that controlled burning, while
emulating natural forces, is an artificial interference with those
forces, only slightly different than cutting trees. However, both
objections are at least partially countered by the fact that burn-
ing is required because of the agencies' own prior suppression
of natural fire, the effect of which has been to build up excessive
"fuel" in the forest to the point where the outbreak of any fire
creates the risk of a conflagration.13 2 In apparent recognition of
this, the Forest Service has now endorsed controlled burning in
wilderness areas, subject to approval by the Chief of the Forest
Service.1 33 Just how vigorously such a program should be pushed
at this time is debatable. Carefully implemented, there are bene-
fits to such a policy-not only in wilderness areas but in other
areas also. On the other hand there are at present substantial
gaps in our knowledge of the ecological and economic conse-
quences of controlled burning and of the techniques for burning
effectively and safely (with an acceptable risk of the burning
spreading out of control); all of these dangers counsel a cautious
approach to the use of this management tool.'3

The most serious threat to wilderness, however, is far more
subtle than commercial exploitation or natural depredations
such as fire, pests, or disease: it is excessive use by individ-
uals. The problem runs essentially parallel to that of recrea-
tional use of the forests in general; like the more general prob-
lem, indications are that it will become increasingy more trou-
blesome. In 1970, nearly six million visitor-days were reported
for areas in the wilderness system. 35 Even if this figure in-

131. See, e.g., Leopold, Ecological Requirements of the Wilderness
Act, in WnLERNESS AND THE QuATmr or L=F 188-97 (1969); Heinselman,
Preserving Nature in Forested Wilderness Areas and National Parks, 44
NAT. PARKs & CONSERV. MAG., Sept., 1970, at 8.

132. See Leopold, supra note 131.
133. FSM, supra note 50, § 2324.24. The National Park Service ap-

proves prescribed burning in genera], see ADiNSRATRVE PoLIcIs, supra
note 54, at 17, but makes no mention of its use in wilderness areas.

134. For an interesting discussion of some of the uncertainties in con-
trolled burning see Zivnuska, Economic Tradeoffs in Fire Management,
in Symposium oN FIE in THE ENVIRONMENT 69-74 (Forest Service, U.S.
Dep't of Agriculture, No. 276, 1972).

135. REPORT OF T PIJESIENT'S ADVSQRY PANEL, supra note 102, at
4.94,
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creased only at the same rate as general recreational use, the
danger to wilderness is evident. In fact, however, wilderness use
is expected to increase at a higher rate, 36 compounding an al-
ready serious future threat to wilderness preservation.

The problem of overcrowding is particularly acute for wil-
derness because of its very limited, and relatively fixed, carrying
capacity. In part, this limited capacity is a consequence of the
particularly fragile character of most wilderness. As noted ear-
lier, the very absence of exploitation typically attests to the rel-
atively low productivity of these areas. Soils are often shallow;
vegetation is insecure and can easily be damaged, even by soil
compaction. Once damaged, the land and vegetation recover
very slowly. The carrying capacity of a wilderness, however, is
set not only by the tolerance of which the physical environment
is capable, but also by the psychological impact which use has
upon the wilderness experience of the "users"'13 7 themselves. At
least in some areas, this latter aspect may 'be the controlling fac-
tor in determining the maximum capacity of the wilderness, call-
ing for a lower level of use than would considerations of envi-
ronmental protection. Thus, an area capable of tolerating, say,
1000 visitor-days a month without serious environmental impact
may in fact tolerate only a fraction of that when "psychologi-
cal congestion" effects are taken into account. A wilderness in
which one encounters two or three campers each hour over the
period of a 12-hour day may still retain its physical vitality, but
it would hardly seem like much of a wilderness. This would par-
ticularly be the case where, in order to protect the physical en-
vironment against those 24 to 36 persons, the Forest Service adds
outdoor privies.

This psychological aspect adds a most difficult dimension to
the problem of overuse. Unlike the physical constraints associ-
ated with maintaining the ecology, the wilderness experience
can hardly be defined, yet alone measured. We are back to the
conundrum raised earlier in regard to the initial decision whether
or not to preserve land: what is wilderness? Yet in a way
the problem here is more vexing, for it forces the agency
-and the public-to articulate more precisely the concept of

136. For example, Lucas, Wilderness Perception and Use: The Ex-
ample of the Boundary Waters Canoe Area, 3 NAT. REs. J. 394, 398 (1964),
estimates a tenfold increase in wilderness visitor days as against a three-
fold increase in general outdoor recreation visitor days.

137. I here use the term "users" in a broad sense, to include persons
who enjoy or appreciate wilderness vicariously or indirectly, as well as
those who actually enter wilderness areas.
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wilderness (and that of wilderness "experience"). Initial deci-
sions to remove land from economically productive use can
usually be made without any clear conception of what wilderness
means. Given a political decision to preserve some lands, a de-
termination of "suitability" (as distinct from "availability") can
be made on the basis of scenery, or a very gross judgment about
the capacity for solitude, and so on; but there is no occasion for
defining precisely what is meant by "solitude" or the other at-
tributes of wilderness. A decision to establish a limit on use,
however, requires just such a definition. It is a very difficult
one to make; not only is there no ready-made standard, but
there is no fully satisfactory process for setting one.

In several areas, visitors have been polled to see how they
define the wilderness experience. In general the results show
that most wilderness visitors seek a high degree of "purity";
they value solitude and react adversely to encounters with other
visitors or to evidence of other use (particularly in the form of
litter). 388 One difficulty with such surveys is that they test a
very selected sample because they are limited to actual, rather
than potential, users. Thus, the sample population is biased in
the direction of whatever expectations have been created for the
particular area. A very "pure" wilderness-with low visitor
density, no significant evidence of use, and few or no facilities
-is likely to attract primarily a very select population of visit-
ors who place high value on that purity. It follows that any
poll of such a group will produce a significant majority, at
least, in favor of purity. On the other hand, an area that has,
and shows, a high density of use will draw visitors from a
'broader, more "tolerant" (if that is the word) population. The
logic can be followed through the entire spectrum of recreational
experience, from a backpack adventure in the High Sierras to
an afternoon at Coney Island. If the latter seems far-fetched, con-
sider the proposal of one writer who, far from seeking solitude,
proposed the construction of aerial tramways into wilderness so
that it might be enjoyed by all.139 One wonders how the tram-
way rider would respond to the pollster's question, what is wil-
derness?

There is, of course, good reason for selecting as a bench-
mark the standards of the most discriminating wilderness visit-

138. See Stankey, A Strategy for the Definition and Management of
Wilderness Quality, in NATuRAL ENVmoiuETs 88 (J. Krutilla ed. 1972).

139. See Jubler, Let's Open Up (O4r Wilderness Areas, P.FmE' D -
VEST, May, 1972, at 125.
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ors, since those standards provide the foundation for achiev-
ing a high degree of purity. Indeed, for that reason recent sur-
veys have not been content with polling visitors in general but
have differentiated between the true purists and those less in-
sistent on purity. The underlying rationale is that wilderness
should serve the purists, and the rest should be accommodated
by other recreational lands.140 As a general proposition, this is
an appealing rationale. We can scarcely justify going to the op-
posite extreme and consulting everyone, for the very concept of
wilderness preservation cuts against the grain of popular, ma-
joritarian taste. If we simply counted noses, it is unlikely we
would have wilderness at all.

And yet, the visitor-sampling technique does not really solve
the specific problem of determining the level of purity to be
maintained. To define the level of purity by reference to an ad-
mittedly predetermined group of "purists" is evasive: by what
standards is the group to be defined? If we have standards by
which that group can be defined, there is no point in asking
them; the group-defining norm can itself simply be made the
standard of wilderness. Then, of course, the problem is how we
establish the suitability-or legitimacy-of those standards.
In short, reliance upon visitor perception would seem to be
meaningful only in obtaining some measure of the nature and
extent of acceptability of agency standards among those who are
perceived as the primary users (not necessarily beneficiaries-
since, as I have pointed out, the 'benefits of wilderness must be
supposed to extend beyond users).

It has been suggested that instead of merely asking visitors to
define their ideal of wilderness, visitors might be requested to
order their preferences according to how much they would be
willing to pay for varying conditions (whether they would be re-
quired to pay, assuming the responses to be candid, is a sepa-
rate issue). 141 This approach offers some advantages over the
simple poll: in particular, it permits the benefits associated with
a certain level of wilderness preservation/use to be measured in
terms which can thereby be compared with the costs of secur-

140. See Stankey, supra note 138, at 96-97.
141. See Fisher & Krutilla, Determination of Optimal Capacity of

Resource-Based Recreation Facilities, in NATURAL ENVR mvENTS 115 (J.
Krutilla ed. 1972>. It should be noted that, though the authors consider
the willingness to pay as being separate from actual payment, they do
propose a user charge to ration use. As noted below, such user charges
are now prohibited by statute.
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ing those benefits-for example, the cost of restricting or chan-
neling use to avoid encounters and the cost of additional land
acquisitions. However, this type of poll does not fully answer
the point raised above. Insofar as it is directed at an already se-
lected group, it still presupposes a certain basic standard of use.

Once a determination is made as to carrying capacity, there
remains the problem of deciding how use will be controlled. We
can quickly pass over the alternative of closing the wilderness
to all visitors. Although the Forest Service has indicated that
some of its areas might have to be closed in order to prevent
environmental damage,142 it is scarcely an appropriate solution
to the problem of overcrowding. Even if such a measure were
politically acceptable-a most dubious assumption-it could be
justified only in cases where no less drastic a solution would be
effective or practicable. It is difficult to imagine a situation
where no control shorb of a total ban would be effective.
Perhaps there could be cases where the environment itself is so
threatened that no further human use should be permitted.
However, as noted earlier, it is the psychological character of the
wilderness experience, not the physical environment, that will
generally set the maximum limit on use. Where this is the case,
to close the area in order to "preserve the wilderness" would
make no sense at all.143

On the basis of expected use, it is reasonable to predict that
even an efficient system for controlling concentration will
not be adequate without controlling the number of visitors.144

The crucial task, therefore, is to find an effective and acceptable
basis for rationing visitor use.

One major possibility, rationing by means of a pricing sys-
tem, has been forbidden by legislative fiat. Under amendments
to the Land and Water Conservation Fund Act, no fees may be
charged except for developed recreational areas where special
facilities or services are provided.145 The rationale of this legis-
lative prohibition is not entirely clear, since it has not been ar-
ticulated fully and carefully. In general, it appears to reflect a
common assumption that because wilderness is a "public good,"

142. FSM, supra note 50, § 2320.
143. In effect the "wilderness experience" would be preserved by de-

stroying it. One recalls the military's celebrated statement that it was
necessary to destroy a South Vietnamese village in order to save it.

144. On methods for dispersing visitors, see FSM, supra note 50, §
2323.12.

145. 16 U.S.C.A. § 4601-6a (1974).
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only the public at large, and not individual users, should be
charged whatever costs are involved in preserving and maintain-
ing it. At the risk of distraction, we need to digress here to con-
sider this notion more fully, for it has substantial importance to
wilderness management.

The notion reflects, I believe, a misunderstanding of the na-
ture of public goods and the uses of pricing. If wilderness were
a case of a "pure" collective-consumption good whose ben-
efits were enjoyed entirely by the public at large,146 then it would
make sense to spread the cost over the entire public in the form
of taxes. That is hardly the case here. While wilderness preserva-
tion does provide some such general public benefits-which is,
after all, the rationale of preservation-it does not follow that
these benefits flow equally to the user and nonuser. Surely it
must be supposed that the backpacker who hikes through the
High Sierras receives some benefit not realized by the Brook-
lyn cafeteria worker who merely contemplates the mountains
while slingin.g hash. Therefore, even if there were some undif-
ferentiated public benefit derived from wilderness beyond that
measured by the aggregation of individual users, it would not
support a policy of providing it at zero or minimal cost. At the
very most it would support provision at a price somewhere short
of recovery of the full cost of the resource, the deficit reflecting
the general social benefit. 41

The free provision of goods can often be explained not as an
allocation policy but as one of income distribution. In the area
of natural resources management, one encounters this notion
in the form of statements that user fees are inappropriate be-
cause they "discriminate" against the poor. But this is some-
thing that such fees have in common with all prices; what dis-
tinguishes wilderness enjoyment from other enjoyments? Al-
though I do not wish here to embark upon a general discussion of
the economic justice of prices, a couple of pertinent observa-
tions are in order.

While in some sense pricing obviously disadvantages the poor
in relation to the affluent, it is a mistake to suppose that a pricing
system reflects nothing more than relative endowments of
wealth; it also reflects relative preferences in the choice of goods.

146. See notes 95-97 supra and accompanying text.
147. See Mfliman, Beneficiary Charges and Efficient Public Ex-

penditure Decisions, in ANALYss AND EVALUATION OF PuBLIc ExPm'wi-
TuREs: THE PPB SYSTEM, 91st Cong., 1st Sess. 291, 310-11 (Joint Eco-
nomic Comm. Print 1969).
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For this reason, the common supposition that the rich would al-
ways outbid the poor in buying wilderness permits is foolish.
Whether they would do so would depend on their individual
preferences-their "utility functions," as the economists would
put it. Smith, whose income is $45,000, may be willing to pay
more for the sight of an eagle in the wilderness than Jones,
whose income is $15,000. But he may niot be. Perhaps he would
prefer to watch the Philadelphia Eagles at $6.00 per game rather
than to search for bald eagles at $6.00 a chance. Moreover,
to the extent any fee system does favor those who are rela-
tively well-to-do, this would be the case even without a fee sys-
tem because the nongovernment-controlled costs of making a
typical visit serve to exclude the poor from the wilderness.
Thus, a fee system would serve largely to ration demand among
a relatively affluent group. Seen in this light, it is not easy to
become excited about the ethical "problem" of charging the poor
for wilderness enjoyment.

This latter point bears emphasis in view of the sometimes
expressed notion that zero-priced goods are a means of redis-
tributing wealth to the poor. Passing over the general question
whether distributions in kind are a suitable way to accomplish
this aim,1 48 no possible justification can be found for them in
the context of allocation of wilderness use. To all appearances,
the effect of providing free access to wilderness lands is to shift
wealth from a majority of the public to a minority and from
relatively low-income groups to the well-to-do. 149 Even the
most casual observation should suffice to show the regressive
effect of free provision of outdoor recreational facilities. If the
wilderness backpacker typifies America's needy, we need to re-
think our "war on poverty." To talk about helping the needy
by not charging even a moderate charge for the use of this re-
source thus becomes a cruel hoax on the real poor whose taxes
help to provide the resource, but who cannot afford the travel
or other expenses of using it.

Thus, "equity" would seem not to favor zero or minimal pric-
ing. In any event, it must 'be emphasized that equity is not the
core concern. It is not conceivable that establishing even high

148. For contrasting views, compare, e.g., X. FRimmA, CAPITALISM
AND FREmoxV 190-95 (1962), with Thurow, Cash Versus In-Kind Trans-
fers, 64 Am. EcoN. REV. PAPER & PROC. 190 (1973).

149. Hearings on H.R. 6730 Before the Subcomm. on National Parks
and Recreation of the House Comm. on Interior and Insular Affairs, 92d
Cong., 1st Sess., ser. 11, at 58, 64-65, 106 (1971).
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user fees for wilderness areas will have any meaningful impact
on low, high, or middle-income persons; what is conceivable is
that user fees will have an impact on the use of the wilderness.
This brings us back to our point of departure: the use of prices
as a system of rationing demand. The degree of rationing which
a user-fee system would permit is impossible to estimate in the
absence of experience with such a system in this area. It may
be supposed that it would have little effect on overall wilderness
use, since any practicable (that is, acceptable) fee level would
constitute such a small part of the typical user's costs as to have
slight effect on his general demand. However, properly de-
signed user fees might be expected to affect choices at the mar-
gin, determining where or how long one visits an area. This sug-
gests the possibility of controlling some of the congestion in
heavily used areas by means of user fees.

The alternative to price rationing is, of course, administra-
tive rationing. The agencies are now in the process of develop-
ing and implementing a permit system, with a limited number of
permits being issued on a first-come-first-served basis. As this is
written, such a system has been implemented in two national
forest wilderness areas in California 5 ° and, I am informed by
Forest Service officials, is under active consideration in several
others; a similar system is currently used in five wilderness areas
administered by the Park Service. These systems provide for re-
serving permits in advance, and it is contemplated that eventu-
ally a national system for making reservations will be estab-
lished for all national forest wilderness areas for which permits
are required by regional directive, and perhaps even for the
entire Wilderness System.' 51 It is yet too early to know what

150. These are the San Gorgiono and San Jacinto areas in southern
California. The system went into effect in both areas in 1973, although
the use of permits began in 1971. The earlier permits, however, were
not used as restrictive devices but simply for keeping track of visitors
and obtaining visitor information.

151. Various possible methods for reservation have been suggested.
One is to use a well-known private communications system, such as
Western Union; another is to use the post office. A more sensible system
would simply be the establishment of a central federal reservation center
which would handle reservations essentially in the same manner as a
motel reservation system. The cost of such a system would not, of
course, be negligible, but a fee could be charged to cover this cost; in
fact, I am told that the Forest Service contemplates such a fee. This
fee would appear to be outside the restriction of the Land and Water
Conservation Fund Act, see text accompanying note 145 supra, since ac-
cording to Forest Service officials, it would be based not on use of the
resource but on the provision of the reeservation service.
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the public acceptance of this rationing will be, although informal
reports indicate that early returns are favorable.152 In any
event, as a practical matter there is no alternative likely to be
more acceptable if price rationing is eliminated.

Aside from a pricing system, the only possible basis for allo-
cation would be that of administrative selection based on "merit."
This is a rather vague basis of selection which can conceivably
encompass any number of desiderata, but in the plan suggested
by one noted conservationist, Garrett Hardin, the element of
merit is one of physical ability to withstand the rigor of true
wilderness. 53 On first hearing, the suggestion has a tone of rea-
sonableness and plausibility. Certainly it conforms to the basic
assumption that wilderness ought not to be modified to accom-
modate the "effete" with civilized comforts and aids. However,
if the system is to do no more than exclude those who could not
make the trip without an automobile, it is essentially pointless
because such persons would at present be excluded by a reason-
ably rigorous enforcement of wilderness quality standards. The
problem is what to do with the excessive number of visitors who
can still "make it" after we have banned vehicles, motors, and
other such aids.

Because it does not focus on the real problem, Hardin's pro-
posal gives no real answer, although we may suppose the logic
of his solution suggests some further standards of physical prow-
ess. These standards, however, would open up huge difficulties,
both practical and normative. The practical problems are fairly
obvious. Who should define the standards: the agencies or the
legislature? What criteria should be used: age, skill, physical
condition, mental alertness? What mechanisms should be avail-
able for supervising the exercise of administrative discretion,
either in setting the standards or in applying them to particular
cases? Would every decision be subject to judicial review?

The practical problems of establishing and administering
standards of merit also illuminate the very questionable, norma-
tive foundation of Hardin's merit proposal: what is the "merit"
of physical vigor? As mentioned above, we assume maintaining
rigorous standards of environmental purity will serve to exclude

152. I was so informed by Forest Service officials; their conclusions
were not based on formal surveys.

153. See Hearings on Effects of Population Growth on Natural Re-
sources and the Environment Before the Subcomm. on Conservation and
Natural Resources of the House Comm. on Government Operations, 91st
Cong., 1st Sess. 90, 95-96 (1969) (statement of Garrett Hardin).
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many persons not physically able to endure the wilderness on its
own terms. This exclusion is not specifically based on any no-
tion that these are, ethically, more deserving persons. How-
ever, to go beyond this incidental exclusion and select only the
most fit clearly assumes that the most fit are the "most deserv-
ing." Hardin explains that the physically fit are best able to ap-
preciate the true character of wilderness. Those who make it "on
their own," unaided by mechanical devices, are able to enjoy
not merely the experience of being in a wilderness, but also the
additional "experience of getting there"--that is, of self-achieve-
ment. That may be, but once one assumes all persons must min-
imally be able to make it "on their own," without any artificial
aids (radios, roads, vehicles), is there any basis for further selec-
tion on the basis of physical vigor? Is there any reason to sup-
pose that, for example, a 20-year old person for whom the rigors
of wilderness are only moderately challenging appreciates the
wilderness more than the 60-year old person who can. barely en-
dure it? If any generalizations are possible, I would be more in-
clined to say that just the reverse is likely to be true. But
more to the point, there is simply no real basis in psychology
for drawing any general inferences about the keenness of a per-
son's experience or appreciation from his physical condition.
Even if there were such findings, they would not provide a moral
basis for "merit awards" (in the form of permits to use the wil-
derness) to those with keener sensitivities.

Whether or not such a notion of merit positively offends
one's ethical sensibilities, it certainly is difficult to explain or
justify by reference to any widely accepted notion of distribu-
tive justice. It is curious, to say the least, that Hardin concludes
on the one hand that allocation of visitor permits through the
marketplace should be rejected as "unfair," and on the other that
allocation to those with the keenest physical abilities and mental
faculties should not be. Whatever inequities there may be in
the distribution of wealth that cause persons to be suspicious
about the marketplace, the inequity in the distribution of phys-
ical vigor or mental sensitivity is no less pervasive. If one
measures ethical merit independently of original endowment,
there is no a priori reason to prefer health over wealth in the
distribution of "merit goods.'1 54

154. Indeed, the contrary was once argued with some plausibility by
Henry Simons:

Let us imagine a competitive economy, without inheritance,
where all persons have substantially equal talents for straight
thinking, imagination, salesmanship, and chicanery, but are
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VI. CONCLUSION

The controversy over wilderness preservation has raised vir-
tually the entire range of basic issues confronted in federal land
management. For the land manager, all the questions concern-
ing land-use allocation policy are posed: should any large land
area be given over to a single use or to nonuse; by what criteria
should such lands be chosen; how should the trade-offs between
economic use and preservation be measured? The allocation
questions lead to other questions of administrative manage-
ment: how shall land use be regulated to conserve the resource;
should use of the resource be rationed by a pricing system or by
administrative controls? And underlying these substantive pol-
icy questions are the questions concerning the structure and
processes of decision: what should be the role of public partici-
pation in making decisions; what relative weights should be
given respectively to national and local public interests; should
decisions be aimed at achieving an optimal balance of resource
use within particular regions or over the nation as a whole?
Finally, there is the further question for decision-makers outside
the agencies, notably those in the legislature and in the courts:
how much discretion should the agency have in answering all of
the above questions?

Quite obviously none of these questions has produced any-
thing resembling a consensus among initerested parties. Perhaps
none ever will. Certainly there are some very substantial imped.
iments to be overcome, as I noted earlier. One of these is the
orientation of national forest policy generally, with its empha-
sis on regional and local interests and needs. Giving preeminent
consideration to regional and local land-use interests appears to
complicate land-use policy. For one thing, more individual deci-

enormously unequal in physical strength. Here, of course, the
millionaires will be the persons with strong backs; and the apol-
ogy of productivity ethics will be that they are entitled to share
in the social income according to their respective differential
contributions (productivity). A dose of Calvinist theology
would make this doctrine more palatable to the masses; but per-
sons of a critical temper might be led to restate the implications
and to revise the conclusions simply by reversing them. If a
person has been greatly favored by the Creator in the dispensa-
tion of rare physical blessings, it is hard to regard that initial
good fortune as a basis for preferential claims against his fellows
with respect to scarce goods whose distribution is amenable to
some deliberate, human control. Indeed, one is almost obliged
to admit the reasonableness of the opposite system of ethical
bookkeeping, whereby rare physical blessings would be debited
to the recipient's account with the universe.

H. SIMONS, PE~sNx INcqmp TAxA.TOx 12-13 (1938),
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sions must be made, not only adding to the burdens of land-use
administration, but also increasing the potential for conflict.
For another, a focus on local and regional interests precludes the
possibility of trade-offs across geographical regions. Specializa-
tion of land use is limited in favor of achieving balance within
each geographical area.

Such a policy of decentralized land use is not without its
political and social virtues, the same virtues that underlie the
federal structure of the nation. Whether these virtues require
the degree of balkanization that has characterized land-use pol-
icy-and wilderness policy in particular-is debatable. However,
as it is not possible to debate it here, I shall leave this as merely
a provocative assertion.

The other major impediment to consensus on wilderness
preservation is what I earlier termed the "holy war" aspect of
the controversy. The struggle over wilderness is not simply a
conflict of practical interests, but of basic social values as well.
Such conflicts are hard to resolve by consensus. The "naturalist"
who deeply believes the world is too preoccupied with material
goods is unlikely to be persuaded that wilderness should be sacri-
ficed to produce more of them, just as the "utilitarian" is un-
likely to be enchanted with the idea that utilitarian benefits
should be sacrificed to preserve the spiritual values of wilder-
ness.

What this suggests is that it is probably futile to seek con-
sensus on the broad issues of wilderness preservation. Atten-
tion to the general, abstract issues can only exacerbate the
conflict among partisans on both sides of the preservation con-
troversy and make compromise more difficult. Instead the gen-
eral issues must be broken down into the smallest components
and each of these examined as an individual problem, hopefully
with at least a modest degree of rationality and a minimum
amount of moralizing.
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