
Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 –)

1983

Thomas A. Dobrusky And Peggy M. Dobrusky v.
Victor K. Isbell, Celia A. Isbell, Mervin R. Iverson,
Sherrie Iverson, Dell Stewart Family Trust,
Southern Utah Title Company, Iron County,
Lockhart Finance Company, Roger C. Olson,
Carlene Ann Olson, Ruth Walker, Rodney Adams,
Thomas A. Dobrusky Pension Plan, And Eckhoff
Watson & Preator Engineer : Appellant's Brief

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.Harold D. Mitchell; Attorney for Appellant

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.

Recommended Citation
Brief of Appellant, Dobrusky v. Isbell, No. 19381 (1983).
https://digitalcommons.law.byu.edu/uofu_sc2/4244

CORE Metadata, citation and similar papers at core.ac.uk

Provided by Brigham Young University Law School

https://core.ac.uk/display/217133842?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1
https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4244&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4244&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4244&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/4244?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F4244&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu


IN THE SUPREME COURT 

OF THE STATE OF UTAH 

THOMAS A. DOBRUSKY and 
PEGGY M. DOBRUSKY, 

Plaintiffs-Appellants, 

vs. 

VICTOR K. ISBELL, CELIA A. 
ISBELL, MERVIN R. IVERSON, 
SHERRIE IVERSON, DELL STEWART 
FAMILY TRUST, SOUTHERN UTAH 
TITLE COMPANY, IRON COUNTY, 
LOCKHART FINANCE COMPANY, 
ROGER C. OLSON, CARLENE ANN 
OLSON, RUTH WALKER, RODNEY 
ADAMS, THOMAS A. DOBRUSKY 
PENSION PLAN, and ECKHOFF 
WATSON & PREATOR ENGINEERS, 

Defendants-Respondents. 

Case No. 19381 

APPELLANT'S BRIEF 

Appeal from Judgment of Fifth Judicial District Court 

of Iron County, 

Honorable J. Harlan Burns, District Judge, Presiding 

****************************** 

C:OWARD T. WELLS 
Attorney for Respondents 
420 Continental Bank Building 
Salt Lake City, Utah 84101 

HAROLD D. MITCHELL 
STRONG & MITCHELL 
Attorneys for Appellant 
197 South Main Street 
Springville, Utah 84663 
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The ,~1_'Jr~ 'rl'":.7-0 ' -,] 11;-] '1:-·-1t 'r T ...,, 1; 

defendants r ~;,rn:>·r t l l 

upon a 19~Y 

H.i 'CChel l • 

The :;la:'1t:1:_::;--

Pl a 1 n t l ~ ~ s ,_-in 1: i (-' c : " r. · 

~ocated in Iron ,,..ou:it· 

is the s u lJ J e:: t '11., t t,, r 

ori]i__nai~~~--

2 0~ T~12 \"1 2 s: 
;~1u 1· .. ;esL ,2 ccf lnr 
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l' 

1 r 1 l~J~ 'JIJO::,nt, 'i ci,~r:l'ied 

L>+ r' nr·r 11.1:=; (_ 1nstructerl b/ lhe 

n prur~rt~· on tl1e east 

: ' ,, L1 l 'l ~1~r 1,.;nc,J lJy Mi t~:ht-..: l. l 

,r "' tr,~ r r(Jf)i:-_'rl--:/ trl ~he> lJH.~>t. That fence ''1as 

j 1 .j C~ I • I r . f, 4' I 

,.1,· ,-.11;11.,rs J, t· r:n1r,, ·1 tc· part1t10n the 

1,11 i r i 1J n +:::I<:::' f- ( C°J (~ t o r : r . 4 5 ! • The 

·t t\JP ·'1rt1'-1<Jn 1.·.~r <e'1tu·1 ~ lj delivered in 

J ·~ r I (Ex :11 "l t f -·l i . ~r. ~itcneil was to receive 

' ~- <" r I, , ' 1 ·rf•s ·f ~he !~ron2rty wl1icl1 remained after 

I t 11 I C·tl r. n c;,;i t ·t:-' ;_ :id f-viams v..·us tu rece l 'J2 the 

·r. 1r1111 t;ldt '.;P,:-.ir, th<' mesh v.iirP fenc~ (the 

t: 11.-; i1·t l1;n 1 1);1 t;h .... ;·,!'Ot .side CJ[ t:ie Dobrusky 

,n~,tru.~t-, ·' r • ··11 t c' n P ' 1 . ( Tr • S ~ - 5 5 , 6 1- 6 2 ) 

:i t .-11 tr1 ·1 

fi'·o::tvll t~.:;t1mony at trial that he 

':d.,"s 111 ] 'J4S an:l discussed possible 

l t j ~' rt1t1()1 the ;_)rupt:rty. p, ft er being 

, 1 ;..; e.: , , r 3 1 , ' r 1 ) ;:;. ,J ·:; e d d l v 1 s l on s , th c y 

: t 1 t:_ ·1 r . "!it l ·lit'' ~ould r2cei·Je ~ strip 19 

l. i'~lt"\' ,"l'ci~:;lJl >d tn~' d1stanct:> ftOff' tt1e lOCJ 

r i I '(' i' l('n~-: ,, l Cl'l'l l t::; len,Jti1 clnJ marked the 

ch~" pdrl·l.:?1 which was to 



s ; - ) '1; \1 j - !, '1. ,.,,j t:, 

then '''l l t-],, 1, .. ;1 t j ,>:1 ' ll l 

t Ii 

cos t , ) f 1_· ( ! n ~; t r u · , '~ L n 

t- '~1 ~, ·,, i r 

1neusUt(:d, i-lr. i·J1t.·)1, ; l I• I' .'L· ::=l t I 

propt:-?tt)' l!C' :-;:.:i,1,_:. ti ~lel ·: in,~ t 11 'i'..--: j t ' ii l 

fence. Mr. r\ J.Jrn:-; ,J1' · ._ 11-JL'(J tij 11.1 1 -, I, r ';•' ~ ' I 

] , 

( 'i' r . ·., 

Since nn sur .'2~/ ·.,.;,:; ':l1de 1 1- 1 ·1,"' 1-_ 1 n1<'"", rt•' ,il I-

exact lc.1c·at1nn of ll1P sur '''/<:.:' ~ ,11u11(J--1r/ .J111.l lii··J 

p-ropert1c,s. \Tr. h~, ~]\l! 

Bast:' d , ) r: a ~> t r l 1~ t 1 ·a , d t l i)fl \ j iit· i r ~d ;f1J1'11 

L;t1,ll ·i,J., i 1,' b 

have recelV~'u 1'J cl('(t-'S pl\!S H I'' r c., I· ll(Jrlfl I· I• 

9artit1on. t I J ' t } 1"";!C::- (· ~I; I: f' '.,>.' 11.1 I ; J., 

September, L~?-±9 ('1'1 l i ;n ·; j j,J t:l1<1 t-_ l ; 1 ll' ,1J 1Jl1 t-il1 

· r, 

w o u l d no t .n i 11' s ,-) t- t • > iJ1 ;Jr >I] n1J,-l r I l ·' 

rlUfTih':-C't Of [CJCiS fr1 1,'I t-h~_' 't rJr't , 'r 

th,Jt he did n0t ,111 n, 'l'' ·>-· ·1 L t 1 Jr) 

d id n ·) t th l" n u r c_: 1.1 t • r r (_' 1·1 i 1 , /J 'l I 11·'' 11 

th-::.n a']tl-"Cd t 1l._i-C 11- ..,'(J1__;l(l rJ!t 

1r1 l 



t I 

j t ,I;/! 1 ; : 1 1 1 :· t , t , pr rJ f 1 , :, r e v i <.l ·::' n c e-

1,1 ;.1; J l I 1 i l rocedLJt~, tl1e trial court 

I,, Las1_~d upun its 

t hi' ': t_ l '-l 

;:i :::, j "·· • '.l l l" 1 -, • (Tr. 46-S3J. 

l r ·' 1 ' ' 11 ,_:-11r1.-:tr u -1-,.(J ri.t a lcc-1tirJn v;hich 

pn r . ._-, l Tr. 16, H, 54-551. The 

,•i 1 ( I ,- f • x l ._; r-_, l ' s~~~ locati0n since 

I 'Ir 2 8 t • The \·, l re 'n t :v' ~enc o · .. 11 s ] a id down 

~f' il frJ" \Vi.1t'=-'r snr·,.,_,_.-:: •''ld was wired up a1ain each 

. 1- J 11 1 cl 1; r in t :1 nt1.re f)l'tl ::-rr~1n constructil)n 0f the 

JC1~;; Gr 1'-171. (Tr. 30, 56-57, 71). 

1jj 1 I [ l Mr. ~1t~hell and his son used and 

'J t-,1 the hiire fence for 

? l ,J ' n -(, 11 1 u n · t l n n w· i t ! 1 1 .... -1:· ranchinJ orc?ration. (Tr. 

Ls r -_, (_l 1 

:, I' .S [': 

t ·· 1c..·t \" 1s cl· S~· uc.:;e1l fur 1J(C~Li11g purposes and 

) r t- )i .'l ~- r '--' r th) s '-' 

'lf' t n t 11, i,.,' l r 

l c: 4 (j. 

the \'3ti1Jus owners and 

'Tr. 88-89). 

Tl_ f ' , ' P-8) (Tr. 52-

i11t >t''·~r ir1 t-h1-· prcpt?rt:y was acquired by 

L1: 



·:' ',,., :· 1 , 

SubJi i.;lr))l. l •. ! I j l, l( 1.'d .'> 1 l ',L,.·t 

1~7~. 

In conJun,~t1•1ll \Vii,-. thd t l()'J, 11] : : t l :t 

a culinary w.1t,'r 

l)>' 

a large stor.1qP t..J n v. 1·lh 1 r 11 ,-1! I ~ S(i .• 1 t. 1 :1 t ]l'°J ,, 
l J ~ J 1-- ' 

are<J (Tr 28-2~) f .J l :1 t l : •,]1',] I ) ~_) l l r 

propc?rtj f Ul t-:hd t !) 1_i r J,)'»' .__:1,__, .1 r 1rr, I :· r " i 
i\ ~,urvt-:'i :ndJ<--, ,!j t:i<· dt_' ,,__,l t 'l • l r I .1 n,1 1lJ 

Est a t es .S u Ud i 'J l :-; i u n l n : .-:i t l' 

L d _c, k / fJ·J f I !-- I l l ' ',-J ~ I 

11. l '1 l ~ 1 ' 

as t:1e -llf\.-· '(1 1 in. ,, twc:(_·11 rvp,_,r t l r " - ~ j , 

[1 :l1> , ~-, :...:; r ;-:; l Cl 1 n r .. ··. t 

f r (, n ~ ,. t .,.,., •!_'fl I n h-· 

line and tht• s111 'v'L''.,/f'"1 int--> u·1 r 11 ·.1 I 1 1'1·' ';'r G4- I 

Plaint1tfs f1rst lJ·-:'.'('11 a war.· th•, ,J 1 t- It rt 'rl('t_' l i1 ,J tJ r1· 

July of 1'378 ·11h1'n th(~ su\1Ji-.i·;i,1:-1 p d.1.·~ SU l t_ t-' '•l tr J the 

Count'/ f"' l an111 n 1_J CcJm11 1
' .'->S l l!f; l ()I_ ,_it1pr, ·:Ji !Tr JI I IT) 

SeptPnwer 11, l ~ 71, t f)f f l 1'd 1-Jl l 11 r h,· r I 11 1 t] '.I l '/ ·,1; ,j, I 

a not i ·:e U1ar tilt...'' 1,1l1llt.'d i,'1( ] I] t "' ! r' 'U 

of the sulK1 i ·;i si vn l<J'. 1 c .:d (_',l :--; t' ,I ti1, ! !-'fl('( I vJ:lt '1· 

water tank dn.J 



·~111·? )(,1;r1J.:t/. (Tr. J?:1 (L:<. 

'J t r ! ~ 

J t J ' ') I i '' J t ~1 <-? ')·.it- iun rif the 

~ 111 : J·_" t ,; !( n t 'l\ ,,..;o 

1 Nl_,,J JL'-~:1ap 'l ur.='a., bounded 

:)cl II t : t:: !fL L)' ·rt l• ·-~ ' t'.1t:' t•-..:.'t1CE-:' ,_ind 

; :r l : ,·-: l'i 1! l'I_ ,J !)cl I t. (Tr 21 I The 

ol ,, I ' r U., ; ~ l t ~-ie nortnl.'r ly 

:;, ll>· r c L• : i 1r .. 1 t 'J l j 3 f '"et apart 

! l t l• 11 :1 t l,. '1 r ,. Ir I Plaintiffs ' 

1·1 ,:1 ' " t ·'1 I ( • ~ () .:: ri t E__ 111 the disputed 

I I 
" I - I'-

I :1 I l l\\ "l ·-;\ ·r1t_ i" t l 11,') t\) Jett' rm i ne 

LI' 'l 11 1l,·/l1· ! >CLlli 1111:..'.,, ,_jn.1 f,ir ..:it1 order 

lt' ) I 

) ~l ; -,n,·t:::: _ i n.-2 ·,,..;~ i ~~-1 

I <I t I(_, '' t ( ', '' · ~· t l !_"' _:; • 

:i r , Jc_: t 1: '' rl \'. 1 : l 

1- , r :1 i ·~ up i~ r·~i\·=ition ~,f the: judic1dl 

r 111+ i,eJ 0ndants <~lairn 

~ .'l . - l :...; 

1[ l' 

1[l,\t I ]1 11111•_,(J l,-in:=i_Jt'~.; ,"l9ainst on(.: 



d '.) It\ "j l.l 

11 t t fl, l 1 I rL l l I · ... · rt 

,-i r ·, 1 it •· I l • 

.-.:: u r ·.-l,,, .. ~ l 11 [l '" l 

1 r , ~ , · · · j t · 11, ' J 1 .I Ill l 'l 

( ~- :-1, i .~ l :i I It ,t 

.. I :11 u []l ll I ll 

r l II I I r l'l 

11 

T ~'/ c.; t i [Ill 1 l '.- l {l Tl t l• !" 1r tr id I I ;; ·.' ·~, I 

l l · '' L ·.;, 1 '"' 111 ;1 ;:'' l [l ~ l t 1 

an~: :._:1, ~011rt ",1t;,. f 1 :1, 1 Lr: : ~, ,; ' t :1 r, [ l ' I I • • j- l ~ I • ' ,,; l t _ \ ! 

t :1,, 1 1 rt_ i, 

1 • I i ::\ f.'' I r l '>.' l ' \ ' ' : f ' ~, j I 

... 1" I. j '),:\·; \,;. 
F 1:;,')' \',-1 s Ff'' T ·;, ; l~ I\! l v.:1. 

;·111 ,,. )-,'I! I I k Pl i t! 1,1· ; l t:::, l l .. I \J" )•' .!J I· 
:\[.[. [' l\..J .. l ·' /\ T' '! · .. :;. ·' : , I.' ! ' ' I ' j , ( ) i l ~~ f , 

l. \'-'LU·~·! -, L l l j 

[] l I 'J, -l ~- l_ 1 1 •./ t r ,~ 

i I 1 I ~ d ': 1 t i 1: : l" ·,:·_' 

I; 1t •I• 

I I ~ > 11 1 ''J t 

.. , 1 t I- .~ ~ 

t 'le 



; I ~(1:/t' 1 :1:,11r1r_1ff::; 1 

1, I: j ',,' 'It Ml t ·n1· L ! crJnct.:rnin,0 the 

_(1~·, th 1 • trial r~\Jurt r11Jed 

,_ x · 1 '-', J,, cl ll n d (--:- r t 11 t:> pro\' 1 s 1 on s u f 

t:: 'l t I] tL' (I l t::(J 1 l 

·t '.] ,, n l 1;1t~ in th1:-, ...._~,-jse f·)r two 

,11::-, (11 1·nE~ .·:>t1t1ite>, t)j... i'.::i ,·ery terms, does not apply 

1 r • Y!'l 

11 1 r1:); 1 i ,_., t -~s0s such as the case 

:_.; l". 

l; . .'ITS :11)'f l'C•Mf ·,;!THIN Tllr: LI ERAL 
"\ L'I ))'\' f, \~;(;~ 1 1\C;1 OF f!l 1 _l'f_~\:J DE1\:J~·1td·J Is 

;·111,:1·;1 l~ll"'f THI.I' AP! i<CiT 1 fFENUii~G ll.~ 
11 )'\\':1_·r1';1 \1!-' r)J< ,\r):·1I;-JJS'ftJ,\Tt 1 ;-;, liFIP, LL:~ATEE OR 
"'!Si 1·" ,,, l1H:IR l'l,'l-:;su1 l'R",:lf~Cr:SSUR IN 

I r i I' ) , ~) I· 1 ' • 

't \l•fj () - 2 4 - 2 ( ~) ·1:fli1~;1 lS at issue in this ctppeal, 

'\,]~ 111 Jt; r' 1---.t1rety: 

"11· I J,], 'dlll,J llt_'r~un~--:; ,·ar1nut be Wl tness1..;s: 
I /\ [! d i +- ·/ t ( i or i y c i \' l J d.,, t i on , s u i t or 

'-1_'d111,;, .. ind -in person J1rectly inter-
t :1 t-:h.: L' nt tht..--:rt....'Of, dnd ctn/ ~er son 

1 1 11 t.1r 1 '_1'._!tl ur ur1dcr 
i 1 , • t , 1 J i,' r ~;, 1 n , J "r i 

v..·th.rn sul·h party or 
, 1 '1 i ,; inter C? st or 

cJt· ny [>,-:rt lr1er, u., ·,..;he._'n th0 ad\.'erse 
j.1 _---;\J('h ,i,"'t-tnn, su1L JI procet:>d.1nq 

il1''':-> rJt '!l~)11S<..'~=>, ·..;uc s, (Jr dl:..'fc.nJs, as 
:rd1,in ,if l'l tn:;an(: .-:ir inL"'Omp(-::itent person, 

~:1 l x1.'.'Ut11r ()r CJdrriin1;-;tr.-1t11r, heir, 
it· /lSt'·' 1_1f ,lrl'f' J,-".'(::--is:::d P('rson, 

:.11,·-~: 1·1, i·:;:;1 ::it..-,~ c,r irant'-"'c~, directly 



.Jr rcmotc:l ~·, 1_, ! 
lit.:' l S<'l_:', l :, .' '-i I ,j I 

transa,"'tl'lfl 1..;1t:i1 cJUl'tl ,J, ! •--) f ' j f 1 ~ I l 'j < 

i ·1·-:ump.. tl l ~lc'r ,,1 r i![ 

1.-1hatt.:VL'L' wi1 l .. "'ll 1:1U.';t >l,i"l :l (_ · I ! ~ ] ' : : .. l ' 
t I 1 e k 11 .._-, w J ,, '· ~ 0 l_. 1 r '1 t 11 l :1. .·, •; ' I I I• 

insane, i n,·nrnp,'Lt~nt 1r 1:,ed p,_,r )1. 
u n 1 es s .~ l l 1 ·ii '1-' l t '1 t, .<.; l '.-> • d t 1 ; t 1 

thereto !J1· .'->ll<'l1 ~'d\'·~r:;,, :' 11 t.y sn t ... 1 a i·ni r1 ( r 

.lppos1n l, SUJrl.1 lJ[ J\-'f··111J 1 J '11 '.:.JIJ rl ·t t 

su1 t or procF<..:d l r i. ··t· ·Jt1 (',1,-J' .''d1n1,:~ 1 t"d, 
s 'fl- .C·l-2 I l •J .-. 'I 

J. Haro:c1 ''.1tchPl 1
, a0 t 11, ~)l't.':;·in fr,Jrn wh,1rn :i1.11·1'::.1"t.., 

r r 

test1fy1n0 un behc1.1 r -,1 ~)i_,J.<11t l t :-) ( (: \] , ] I j •Ji :to; 

- ~' 

'1 t P' l l j, wr1 l, ·r·1 ·..,· 1 

(Tr. 5 3) 

tt:;stify1q_, ::ur1c·~r111n·1 t~c,,c:;, r, 1' tt::rs '1 if th(\ '-11. t 

;; · .. :: t '1 l [,,. • I'' 

classes enurneratt·d in ti11-_::. .st,1tu1-::, 

i 1 J CJUa1cJ i ._i,J c_,i an i nc.;.1:1 1 1[ l [),'tJLllpett~fl 

I '\ ~ , CJ u .1 rd i d n , ,1 s s l , J :1 ~ .-. (_, r 1 t l n t 

remotely, uf such "'~'' LV" I<]!._, Gr J. - : i ,::;: , ,r· • 

: 1 t::°'fen(1dflt5 dn n )I-_ ~()'I_" ~)} '."- j ! ,l rln~,' !f t i11 c,,, Jt t_' 1 



1 '] J' ,,'it h 

f2nd~1nts is tne 

111 

·1 • :< '~ · Ll t-_ .) L , ..Jc; 'TI i n l -.:; tr 3 tor , 

', iat le.Jves 

i ~ i ·J at i .--:, n a;-.::; a (Ju 3rd i an , 

r re .-v_) t f? l ~·', ,) f an '.1 1 - i r , 

l .. ;~_1a1ns. 

1t-:::- _· l '~: -? '_' l 1; !;;:'I ires~nt~d at trial was that 
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I .J ,] ! ,,-J t11_JL t·112 petrtlt?S were uncertain 

t~1·· 11 !1.·1t-1u1~ uf ti1' tru·' ~Ju~;nJ1ry at the time of their 

'1• 

' ' t'l: 

' '" 
.111r1 

1';1 

·n 11n., t t,i1nt ',<l 

f- ]J •c n· :1lt)rJ, 

I l S \ l L~ t \_ ,] lJ•Jllll 1 

t:. th« ·ct t I: 

le1l]!l L1r y :n · J--;; t 
'.11]'_,, f ~ 1 ' , 1 I l 

ill) \.'IJ,•t 

pre ;u.r1~d from a lon9 

i:: "1 1 :-~ (: u u r 1_ 0 n t l 1'-' 

l r i t, :---; , t l 1 ·2 r ~ a r (~ 
t!1.11 the 1o•_'ation of 
u11c~··rtain, ur1k:1own 

lt c~t-:'o<'nt :Jr:-::t .. 1•::.'<_~,1 th·::' 

il 1 , 1 1 1 11 1 ~ r l 1) I 1 • H .-1, l l r=- y , sup r J. 

)1 1,(ii_ •. ,u,·11 ~t.1t-.~rnc--nt:~ shnuLJ 
1.1 ;p' 1 ,[ 1 11.-1 t ·,1 t 1 on (J ~ 



th,? tcu~- l1()LJn1"ldt/ l J nl •'"•JI] t I), 

,-'l.cl.J(Jin111 lan,J.; ; ), "' '111· " ' ' 
a Jr0(?!Tll'nt r_,;=.;t,1 1,: 'sf1 t: J()ll " i l r ~/ :)1·,-:)1, ! 

,1,5 ~), 111 t •, l 1; I L' l:iJ• ! L ':' :-,1]1'(] ,,, 
a 1r._:e1nc'nt 1·1, u:ll lil ;t I ·1 'll t l r,n t hl \ 
st1tut.::. JI r-i1Ll :1,1 [_)\t' ';' r l pp I I ) C' 

C)1)t (~',_JU l tc• C:l p.!r t" rf-'~ ~ 11,· IJ!l1J:l l1<1u n J -i r· ·,.. 
I ''ll I w!11 \~h IL1 ·" !1t_),_·r1 

pcr1ud r:f t1,n1' 
1,)\..-=-dtl•)n Llf -ht 

j( 'j J l ._._._,,_., ·d 
ti) [>t ( 1i1 ll ·-'l' 

l [ 1] ,-' \ ll 1 l 

u n kn o vJn , u 11 (_-.''' t a l n 1 r 
true :~uunrl1ry v:a:-, un,·,·.r' 
-that the p.Jrt i 0"1:-- n•j l c'•c" 
hou1ldat\~ ~1-St-11;;- -cl i··!IJ(il 
fr()~ t 1;e i2:3 r t_1~~ s 

, ,-1 r 1J r 
ldc:r, t I 1 •1 t 

,;r 
'; l1,1t· t'.1 

l n r 1 r l n J 1 -~l:'._1__;_ ~-~ ( ' ~ l ll 
n - tht:?~ r n i .> ·d 
ne wi 11 ~1~1~)~-~ r.-_, 1 

Hr .,\·ill ·;. 

ta ).)c;() 

[\'l ,] /1 

[l('!_- ,Jf'f)>' 1 ;· s t' 

iJ l) LJ [)Li c': t Y I - - !JU t t :1 d t n' ' ()'I'· 11 1 j il ,·ti 1 l ll j <1 l '1) u t l t 1 r ::. .') 

Fr":!ud~.; ,]oe~ n )t b,.:ir 

'.'-1 r . Mi t cl 1 ~ J i ' s test 1 T (' 11 "· 

Stalute of Fr.Ju(Js, lt -~:; sul lt'r11= if 0 1,-iJrit1~f (,',,/ 

loc·a.tion c1~ i.f1::-1r ;), ir1.;,1r t fl I_ l r 

(as lJ,, f i rJ.-_ .1 t f1 <, 'r . l1 rt 1 n ; , ;1 n \_: l', rl l K r I 

t I I ' l t ~ - l ' ~ ) t 



I l I 

I,. 

l 1\ I ,, ' 

I I ' I I 

': . ..;, ,, ,,, " 
1 r 1 .ii n· 

I :l •' iJ1' ':fl j 

'l t (Tr 

I II ·.,;i 1 

I 111 [, J J;'•'l?d U Id :·)1 t 

I ·1 c 

1.J l " I c· n ,-in,-· l 'J curn1non l•j' J 

t-·r ,_, I ,~. _).; •l 111 in t"'~res t ' 'lnd 

~) ,-- ' ·.J s '; -1 r in l r1 t' r <:::sf_ !11 

C<1 rt 1 t inn t Ill' 1 r 

· 11111 1 :1.:(l 111 :iept•_-'m!-)er, 1949. 

l 1 n t 

f, 11. 

tl1~~ ~:r~einent, Mr. 

,1llJn1J tl12 11n~ \~hich the 

i, thr:: :)c_)undorJ br_:tv1Pen 

1 - ;, 2) • 

[ l l 1 l1. , r l i r·i, J l ~ : ) u t c · 1 1 r l 1 1 t- a t t :1 e t i rn ~· 1J f tho 

)\ u 1] ,j ::lh· _;c·r\.-:._: dS '-.::l1c boundary, the 

,t t I 

j 1 ;1 ·;0 st1rvey was taker1, 

1'11tc·h,_•:l su(Jj~sJ-:e,J t'.1nt one be 1Jone. (Tr. 54) 

1 t 1· r p.311 ty Ktlt:V...' t_.1 it ~-·n2 :i2~~ w0s 11ot ~rec~t~ll on the 

1 1l~ d1.::;crepCtn-:1 was first 

1 ;1 'L'Ll·d Vllk"rl Jet 'hL1n1=.'~ ·-;11r 1Jt':,;eJ the property in 1977. 

Jl-'U!. 

.::>1:1~·,, tl1,_' 1)r1>f:'0rt1L::;; ·,·.rc·r i'·irtit1oned 1>Y properly 

1 1 1 •' :1('(_·'!.c~, th,, Jr.11 ,J 1rc'c1n1")11t '!t..'t'"H::.en 1 ~r. Mitchell and 

..• 1 '' ]r)L' ti~,_, L1t:e oi tile' pru1_--:i2rty, out 

T h,' ! ) 1 r t l t :-~ ,-/ ~ r t' 

(_!l- tl11:"' i_),1r::::ies 1 orul 



L : . ,_: 1 .·: '.. r :., ~ . ~, r ' n i 
! ,, '-' 

1~1! i.;~1 +-jJ,' 1.,ntl.11 t I: · r, 
i rt., ~ 

0

'](_' S 1 _' 

, r <1 n t, , ·-:; 

.i~~;<J, t:klJ1·r --r~'.-_t-:___:_,, I I' ,, I l d I ! ' : I 

\1 ti tel. :l • \), L' ~ ll ;- I j ' : ) _0__~ 

I d ; r l L2~~ ---

L t ~. ll 

,11, j l \ l_> 1 } I ;:- ]\_' I I t ,ci >:i t ,- l 

~:x:._·<-,t::: L1Jn l- ti:~ ~) ir(1I r ; 1 \ in rt L _, r_ r 1 t- i 

I t l .-, r 1; c , h, l r, · :1 1 L ·, ·, + 1 L ·d r 
t-" , j L l c._; JI t 't • "' 'J ::_, ~ ,;._ I j l f t Lt:_' 

tL_•s·.-r1,1•·11-i11 1> 1 •-;-,., 1r, i.~rt· l'-; c1.:.' 
:1n.J -rt.::i1:1. l..."' r,,J..._ t11.S ·1,_- .. :, 
hnlJ .' ir,1~ ~ .1 11lcn'- l'~ j ~-n1ssi!Jl · i1-1 ,·1 
d('~_... ~-ut r-_!_c>rm,1l... :::>h1·J 
w r i· t i rY1 cl l J n 1 1 t c 1, n f CJ rrTl t .> t 'l c=> l r ! t , r 1 L d 
th·~-" p 11 ~11_·s. Jen.:,t~~'._ ____ :·:2r~'!__-
i::._'orµ r,:~_1on ::._·,; tht" ''""';1r l~:1 ,f ,J(·.;u:., l't1r l :--,t 
iC~ ~Ll ~~-~~ -l~\~~~s~~ in ~i-;- !~ ;~~-T~f--t-1 ( 11 t cl j J 

• )_cJ ) I(_) ((-'ta 1] 1 'j - 1 ) ; 

:~·- Facr-->, 

+ 'lCl1'f ,)[<.._' / 

c' ACe~)t- l J t ~t:-? ': l": It-'! • r 1 t t I' 

Jl): '1(' 

l n (~ ,1 n :.:> l s l ·' r1 t- v..' 1 th t 1 L~ n a t lJ • , ~ 11· cl l l ,1 j ·,::---;(> l 

t-: 11 t:.: J ~ ~ ' ' '~ : ~ , r f 

I 1! L:.I 

"'1 



I- ~ 1 .~ t: <--" n s i 1) 1 _, to pr u t t-:> ::=.- t 

','J 1 r j I , :Tit fl ( 

, t- r ~ tl 1 • ) f 1 11;r11 ir/ rJ'' l(''J'llC:C:~", __ ·nri::.·. 

t llt l.'1' 1 S l:d Ii 11 :-; ;l, 

,t·Jn 11.'1'rl nJt: rc~1-:0Jrll7-t_,J, jt i:...; not 

:1 j t t ·-: 1-' r i 1 r , ' J L' n 1 • r:' r , i l ( ~ , 1? ·,i en l n 1 t s 

) r ! l i ! \- i ~l fl 1 tFl I L ( ~ 'l l ,- l d L !) \-__' r LS iJ 1 t t) r 0 ~) 0 U rl de cJ 

· l11 s ,-:,Juri_ s,,t nut thf: pt->rarneters of t'nE: 

] I 

,i\1-r,• [L-1r~jc.:; hJ.'t._' nt:::>qo+-iated. and reduce,j 
1 r: t , n t l < 1 n s to a w r i t i n 1 to 1d h i r: ~ 1 t :1 e y 
ti 1 ;'.)('nt,:J as (j c·1)1npl ,~to ,-1n,: ,-iecuratc-

: , r _,, , 11 -1 t l n n • \ ; t::_ he l r 'n d •l c stand i n _1 , 

1 J,-,ri,- rir1l,._.,_,:>dent _ r (',>nteinp0rc1:1c .. Jus 
.L '\··;1, :1t dr•" nClt ord1t1.11·1 L'! aUmi:-;s1l>l1~ to 
-Jr )t •"(i11tral31ct tlit-, 1 .. :rns.of tl1ul writintJ. 
,j ,jt: 1, I 0 

11 ;· 1, 1J I l j GY) • Howe'- ~-r, the C:oi_;rt caut i 1)ned 

t h ~: r u l e to e x ,_. 1 t 1 c_l e e v i de> n 21-=' when s u c h 

:11,-1p~irut'r i,1te in 1 ifJht 11 the p11r!Jose of the rule: 

.,iJ1:t- 1 11, ;)t't._':rls,, upu11 ,.;111,·h that ruJe i:; 
i~,. ,[--t- 1 pr<...!SC?tv'ation ,1f tf1e int2L_Jrity of 

,..;r J' l 'Jl. lnc.;trU,nt-:nts--is \la lid clS (~ 

·r1 r 1l it i_·_iutinn shr1ul1l ~°Je obser',·1-:d i 1 

,r +-h 1t- ·u:nt'-::~t,'nt cJnd rel .::'.'ant e,·1,lt:in:...'e is 
; 1, l,'ti 1:nd•_'r :->pec1,J11s '1rett:·xt.s '-1s to 

1 P:) l l ," _, ,_ i or1. r,-1. 

~,' l) 



Th.....: il.1.-.::t11ns or the' ~)(i/t-,L t' 

~ ) l \' 'i ' ] 1 ' l 

the (locu:r.ents 11 .1 _; 1r.[) 1 .111 1 1(· ·11r,1t._ 1 ,. 'lt 1 l 1 

\i j- I 

of the property. ~r. ~·liL,·nel-: tt•st1flt."ll .1.-; tJ i1:·; 

d is cuss l on v,' i th "'1 r • ,\ d d 11\ :~ D;) ( 1 ~: t- L h P tJ 1 . ...; c rt...' p ,1 n ". y , 1 s 

Q. 
f o r l 1 J ri ( · r P :-> ':' 

() • i\ 1 1 r i ']ht . '\ s I ,. c' ll 1 ,, l c! t 'n s l < t 2' - t 11 i r u r 
hundred and twenty, th.1t (~t'J:~h=--'.S to ni n·-'teo::_'n ·r· :11 
abnut S•-~·;cn and a. ha 11 s(!u.ir·' roJc-;. ; ·-; t ~1 1 l_ ,c·' 

,,. P·i LJ 11 t. 

1 .. 2. VJhy the di~-;.._·rep,-inl-:-y:i 

ha 1.le an2· discussi,)n o.l'1_)1: 
\·,t.•'. l, d1d you drH) 

dis··r\'rldnC/? 

A. ih7h<-.:') r·,i_:: i.)f.::-OSt_)ntt--•.J tiJ•_ .J,_~eJ hL) said, l "'1d:1 1 

thi:ik· 2·1...1u 1 J mind, tn,-it's ';u~·h d srnal! d1:11 1 unt. ·,,:_, 1·1,Jd 

approximately 19 rods :1;1d t)1at' s 1 C) deres, 0t ,·,)11r.-:;,--. 
I sa1d 1 

11 1 rlon't particul-;jr11 rnind, pru·.:id.~,J lt d.._1p_; 

not no\J or at any time in·J,Jl'Je any t•_·rh_'l:' clL_i111, 

said, 11 A.,JreeJ. 11 (Tr. r)~1-SrJ). 

The parties :i0rec1nent upon f?Jr:-:.1t1on nt +-it' !:_itupt_'rty, 

cleed. 

Fu r t I 1 e r 1111 ) 1 ,-::: , th, r ,_. l ("=-' '! 11 ~ 

cont e 1n r Or , l :1 e o U '..:3 .J, ~rt:~ 111 en ts 'v-.7 ~-1 i .__ · 1 '' cJ r y , , 1 ( · u 1-1 L r ~1 ( J i , · 

tprrns •, E tilt' writ ten d<i,_:-u .. •1 l t. · 1 <i · .. 1t..· ';·, r , r_ 11, · i 1 1 r, 



r, nt (L.i:::. c,n oral 

.·J,1.; '1n(1 r i al 1 /. tfh, dee is inn to 

'•Ir. i·:i tchel l 

I 1: ! c; ) l 'd 'v.e had 

' ,') e .-; t j L~ 1 ~ Sh 1 l S ( iun'l'-, cy. .SinC'e it ,;;:is a 

· l11L' 11 t ' 
t_ h,-:. fl<iI 

i in1 Jn~' lS ![I): 

( ·r) u r t 

'':11· t_l·-.;t i1n(1n1· (;[ J. tl,1r. 1J: J 'v11tchell, cor1cernin~ his 

,,1.,._,~.r1c·nt ·.,,;1th ~~·ill1ri1n L . .-\Ja:ns that the boundary 

t_ ~11' l l ~Jrup,'r tii._:s V.'ClU l °'l ;1"-· the w1 re fence, und which 

•J ,, ,j tn0 trial c0~rt, 13 ~rOf)er ~vidence and 

Li 

I J t ,; l t flt -; 

l l t 11.-:> 1 

Mr. Mitchell is a 

c'~)n,---.ernin'J t111 ...... a_1r":•(_;.ment, since tl1e teriTIS 

r ~-' I t '.l ~' 

apply to the defendants, who 

,d'--·r1:~1: Ji: the ora1 ,JJr....:ement 

i t':it_~r tl1e statLltt-" Jf fr;:-i,uds or 

.~~,1.tif_fs UtllE:~ this tionoral)lt: 

' .Jr1d rc:•rnc:J.nd thLc...; ::::'dSC? for 



J ne·w trtl.l 

'I] 'y' 

f I ,1 r ,-i 1 d '·1 l t I. h,_~ I l 
;\ t: t- ( ) t_ ~ 1 t' ;,)r I'L11nt1;1_'-;-
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