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IN THE SUPREME COURT

OF THE STATE OF UTAH

THOMAS A. DOBRUSKY and
PEGGY M. DOBRUSKY,

Plaintiffs-Appellants,

vVS. Case No. 19381
VICTOR K, ISBELL, CELIA A.
ISBELL, MERVIN R. IVERSON,
SHERRIE IVERSON, DELL STEWART
FAMILY TRUST, SOUTHERN UTAH
TITLE COMPANY, IRON COUNTY,
LOCKHART FINANCE COMPANY,
ROGER C. OLSON, CARLENE ANN
OLSON, RUTH WALKER, RODNEY
ADAMS, THOMAS A. DOBRUSKY
PENSION PLAN, and ECKHOFF
WATSON & PREATOR ENGINEERS,
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Defendants-Respondents.

APPELLANT'S BRIEF
Appeal from Judgment of Fifth Judicial District Court
of Iron County,

Honorable J. Harlan Burns, District Judge, Presiding
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HAROLD D. MITCHELL
STRONG & MITCHELL
Attorneys for Appellant
197 South Main Street
Springville, Utah 84663

EDWARD T. WELLS ? ( E? 5*3
Attorney for Respondents f N T J
420 Continental Bank Building

Salt Lake City, Utah 84101 . 9933
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s whereln the deoclsion sought by
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" First National Bank v. Fennemore, 655 P.2d
i “tan 19YB2) (The factual determination is whetnher "the

‘ness nad an interest adverse to the deceased or her

he ratoenals Tor such: a4 strict application of the rule

‘pressed by the Conrtoin Timpanogos Highlands, Inc.
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S Lo ,
I ¢ RS oo, o
T [ ol ! ! ' e
' .
[ P . .
Tt 1 Tl v L -
“ado1n v v Lo wro ! Bl Trust
410, co L 2a Cn, R :
S Tat o P U T S st
Ce Lo enton o R
R N R NS S R Y [T ot oy,
' Bl nar ey e oot

Contre o rsies RN R PTR N A A O A I'iiﬂ:

Stlie O e aoil ot o G sg b ottt

tne actien oy oEhoro 1o diree st csseutt

EEE 10 Lhls T par i

! e B L R L e S T 1
X ' Y s

. R S <

ru.nte
distribution

Al b eahats

revduoed or 10
tan ow b

IR B A . , T ATy,
TR A O B O A EI T E 4 S PRI TS S N LR GE NPT GO S ¥
Whers Une conti oL 0 Liisos . e i
meraly paos ERES I v et '

naded

Sl

t
t

-




. N ' SN Y tan
! ' . 1 ! L ! Ut ER SR IVE o SFEA
: r i 5 i B Leficn . ‘TS e
' Yo s EA IS curt o nas
R 1 .
W 1 Pt S0 NArCow application
wioan s Starat e 1s o doevonstrated by o the observation
CbsoUne o and arnose Ison L tavor with practically
NV pad ot o T Lf Jtah cises Clted
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comabrer ol poil oy, tals survival of oa
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claim herc 15 not asalnst too estate of willlam . Adams.
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ot T

TMAONT CONCEUNING HIS vial

Jo HAROLD MITUHELL 'S
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A iy L tweaon thelr
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gt s U el that at tne time the fencco
Tty IERESE determined the true line
[ERRRIUTE T e rEainty/ o neoessary vas not
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the true voundary line o Clown Y th
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Temphasis added) .
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it is clear that the Statute o Frauds does not bar
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Supra) .
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5 <o dni{UrLe S5y The deeds which memorialized
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P, s ;1n»d 17 thelr deeds. o survey was taken,
thtthiougn My Mitchell suggested that one be done. (Tr. 54).
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I Tine (Tr. 64, 10, llu). “me discrepanzy was first
sracoovered wnen defo ndants surveyed the property in 1977.
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since the properties were partitioned Ly properly
ot doeds, the oral agjreement between Mr. Mitchell and
HEENE does not o oo the citie of the proparty, but
Ptoe ot the estaolishment b the voundary between their
Ul Phe parties were clearty "uncertain” as to the
Cooon of the deed tine ana, therefore, the Statute of
f.oo3 ot oar the testinony of the partles’ oral
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finally exchanicd 1odlcabe thed vhey Jdia e’ ooy

the documents "as 1 comp che gl accuarate pesrosent s

their understanding." When tne aeeds werr oxehan

descriptlon in the deed represonted lTess tnan the
property Mr. Mitcohell was enti:loa bo recelio vipon o

of the property. Mr. Mitchell testifiled as to hiis

«

discussion with Mr., ~dams apout Uhe discrepancy as o

Q. (By Mr. Mitchell) ®hen you gt fhe deod it

for 19 acres?
A Right.

0. ALl right. as

1
hundred and twenty, that comes to ninsteon a-r
1

about seven and a halt! souar> rods., i othat o
A Right.
[ Why the discrepancy? well, did you and M

have any discussion avont the discrepancy?

AL When ae presented the deed he saild, "o ooid
think you'd mind, that's such a small anmount.
approximately 19 rods and that's 19 acres, of o
I said, "I don't particularly mind, provided 1t
not now or at any time involvue any fenve chante
said, "Agreed." (Tr, 595-56),.
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r S

.

tonable under clther the statute of frauds or

r

once rule. otatiffs urdge this Honorable

s the Jadgment ooic roand remand this case for



a

new trrat.,

Po o procr by =soe !

s oL
//NM{L,;/ @ /Z‘/ht/'fz\[/ﬁ

.
M1t ichet |

Hlarold
Antorney for Plalntlffs-




	Brigham Young University Law School
	BYU Law Digital Commons
	1983

	Thomas A. Dobrusky And Peggy M. Dobrusky v. Victor K. Isbell, Celia A. Isbell, Mervin R. Iverson, Sherrie Iverson, Dell Stewart Family Trust, Southern Utah Title Company, Iron County, Lockhart Finance Company, Roger C. Olson, Carlene Ann Olson, Ruth Walker, Rodney Adams, Thomas A. Dobrusky Pension Plan, And Eckhoff Watson & Preator Engineer : Appellant's Brief
	Recommended Citation

	tmp.1547753412.pdf.BJUD7

