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STATEMENT OF ISSUES PRESENTEb FOR REVIEW

The issues presented upon this appeal are as follows:

a. Was the Respondent’s action and the trial court’s judgment to
enforce the payment and personal property provisions of the Decree of
Divorce beyond the eight (8), year 'statuté of limitations provided by Utah
‘Code Annotated, Section 78-12-22? The issue was preserved at R.80-83,
and Tr. 1-3, 11, 61-65.

b. Was the Respondent guilty of laches preventing enforcement of the
Decree‘ of Divorce where the Petitioner’s evidence was lost or destroyed thus
prejudicing the Petitioner in presenting his proof at the evidentiary hearing?
The issue was preserved at R.80-85, and Tr. 1 -3,11, 43-51, 61-65, 70.

c. Was there msufficient evidence as to the value of the personal
property to justify a judgment against the Petitioner in the amount of
$8,172.00? The issue was preserved at 7r.1-2, 7-34, 37-41, 64-65, 66-67.

d. Is the Petitioner entitled to an award of his costs and attorney fees
mcurred in defense of the Respondent’s Motion for Order to Show Cause

and upon this appeal? The issue was preserved at R. 84, and Tr. 51-52.
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Court for Sanpete County within the State of Utah on November 15, 1994,
after over 18 years of marriage. R. /-3, 60-66.

The decree awarded the Respondent, Julie (Hansen) Kik, $4,000.00,
to be paid by the Petitioner, Greg Hansen, as consideration for her equity in
a trailer and real property. The decree also awarded the Respondent, Julie
(Hansen) Kik, certain items of personal property identified on Exhibit 1,
attached to the Decree of Divorce. R. 60-66.

‘Nearly ten (10), years later, on September 30, 2004, the Respondent,

- Julie Kik, filed her Motion for Order to Show Cause with the trial court

reeluesting that the Petitioner, Greg J. Hansen, be held in contempt for non-
compliance with the orders of the Decree of Divorce that he pay her
$4,000.00, for her equity in the marital residence and deliver certain
personal property to her. R. 67-79.

On October 20, 2004, the Respondent, Greg J. Hansen, filed his_
Affidavit of Greg J. Hansen asserting his payments to the Respondent and
the delivery of the personal property, the eight year statute of limitations
upon the enforcement of the decree, the equitable defense of laches,

prejudice because of the Respondent’s ten (10), year delay in bringing her
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properties. R. 81. Mr. Hansen asserted the equitable defénses of laches
bécause the Respondent had waited nearly ten (10), years to make her claims
prejudicing him in his proof because he could no longer obtain the records
from his credit union to prove his paymenfs to her. R. 82. Mr. Hansen
asserted payment and set offs and that he had delivered the Respondent’s
personal property to her. R. 80-84. Mr. Hansen requested costs and attorney
fees based upon the Respondent’s untimely action (beyond the eight year
statute of limitations) and thus meritless action against him. R. 8§4.

h. The Respondent’s hearing on her Motion for Order to Show Cause

was held before the Honorable Paul D. Lyman on October 22, 2004, and the

| parties and their daughter, Christie, testified at the hearing as to the claims

and defenses, including the statute of limitations, laches, and the delivery
and values of the personal property the Respondent claimed she had not
rgceived from Mr. Hansen. R.86-88; Tr. 1-71.

i.  The Respondent, Julie Hansen Kik, testified that she and the
Petitioner, Greg J. Hansen, were divorced on November 15, 1994. 77 4, 11.

She testified that she had called Mr. Hansen on the telephone and had once,
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p. The trial Court concluded that no judgment had been entered by
the Decree of Divorce and that no deadline had been set therein for the
payment of the Respondent’s equity. 7r. 67. The trial court made did not
make findings upon the values of the persoﬁal property the Respondent
claimed she had not recetved. 77. 66-69. The trial court made oral findings
on the issue of laches. 7r. 70.

g. On the 5™ day of May, 2005, the trial court entered it’s Amended
Order on Order to Show Cause and Judgment awarding judgment against the
. Petitioner, Greg J. Hansen, and for the Respondent in the amount of
$6,855.00, for the value of the personal préperty and the amount of
- $4,000.00, together with interest for the Respondent’s equity in the mobile.
home and real property. R. 125-129. .

| r. The Petitioner, Greg J. Hansen, filed his Notice of Appeal in the

trial court on the 18" day of May, 2005. R. 139.
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speculation and conjecture, ten years after the entry of the Decree of
Divorce. . o e

The trial court’s judgment for the Respoﬁdent, Ms. (Hansen) Kik and
against the Petitioner, Greg Hansen, should be reversed and vacated. The
Respondent’s claim for the value of the property should be dismissed.

The Respondent and her counsel had no reasonable factual or legal
- basis for pursuing their motion, nor to compel Mr. Hansen to pursue this
appeal in order to vacafe the judgment they obtained by their frivolous
motion. The motion was unwarranted under the law existing at the time of
the motion. The Respondent and her counsel have no reasonable factual or
legal basis to oppose the reversal of the trial court’s judgment arising out of
their frivolous motion for order to show cause and the pursuit of their claims
both before and after trial. O 'Brien v. Rush, 744 P.2d 306 (Utah Ct. App.
1987), Backstrom Family Ltd. Partership v. Hall, 751 P.2d 1157, (Utah Ct.
App. 1988), Maughan v. Mauéhan, 770 P.2d 156 (Utah Ct. App. 1989).

The Petitioner, Greg J. Hansen, shouid be awarded his damages, costs
and attorney fees suffereci by him in the trial court Below and upon this

appeal.
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In thls action, the Decree of Divorce was entered in the trial court on
November 15, 1994. R. 60-66. The case file reflects that no pleadings were
filed in the action folloWing the entry of the decree until September 30,
2004, when Julie Kik first filed her motion for}order to show cause
. requesting Mr. Hansen be held in confempt, requesting judgment for her
equity in the marital residence and the return of personal property awarded
to her or, in the alternative, a money judgment for the value of the personal
property. R. 67-75.

The statute of limitations expired on the claims of Julie (Hansen) Kik
for $4,000.00, equity in the marital residence .and upon her claim for
~ personal property on Exhibit 1, fo the Decree of Divorce, on November 14,

2002
Generally, “Statutes of limitation are intended to compel the exercise
~of aright of action within a reasonable time and to suppress stale and
fraudulent claims so that claims are advanced while evidence to rebut them

1s still fresh.” Horton v. Goldminer’s Daughter, 785 P.2d 1087, 1091 (Utah

! The Decree of Divorce does not have an Exhibit 1, attached to it in the trial court’s file, identifying items
of personal property which the Respondent can now enforce. The Exhibit 1, offered by the Respondent and
admitted at trial was “retyped” the day before the hearing and the Respondent “guessed” as to the value of
the personal property identified thereon. 7r. 7, 19, 14-31.
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was no deadline fo pay. It was not a judgment.” 7r. 67. Utah R. Civ. P.
'S4, id |

The trial court also incorrectly concluded that the Respondent, Julie
(Hansen) Kik, was entitled to judgment against the Petitioner, Greg Hansen,
. for the value of personal property awarded to her by the non-existent Exhibit
1, to the Decree of Divorce, entered nearly 10, years befofe on November
15, 1994.

Mr. Hansen, after the divorce, had stored his ex-wife’s personal
property at his trailer for four to five years, and then moved it to the
Universal Storage af a cost to him of $55.00, per month for almost two
years. He then moved it fo the parties’ daughter’s garage where Ms. Kik
apparently retrieved some of her personal property and took it to a yard sale. |
The personal property was well used and several years old at the time of the
divorce on November 15, 1994,

'I'hé reasons for the statute of limitations baﬁing enforcement of the
personal property provision df the decree are just as compelling as those for
barring enforcement of the paymeﬁt of the equity provision of the decree of

divorce. Personal property, such as clothing, coats, bibs, glasses, plates,
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Mr. Hansen had gone to the credit union attempting to acquire records
: . td prove his payments to the Respondent, after the Respondent filed her
motion, only to learn that the records do not exist and are only kept for seven
years. Tr. 42-47, 52-58. |

Mr. Hansen had gone to his employer to obtain records of his
payments to the Respondent almost ten years earlier and the records of his
direct deposits no longer existed. 7r. 42-47, 52-58.

The Petitioner, Greg Hansen, testified that he had been prejudiced by

IeoPo the Respondent’s failure to make her claims for nearly ten (10), years
because he could not acquire the records to prove that he had paid her. 77.
42-47, 50, 52-53.

The Petitioner, Greg HanSen, tesﬁﬁed as to the disposition and the
values of the personal property. Tr. 38-42, 47-51. Mr. Hansen testified that
he had stored the Respondent’s personal property at his trailer for four to
five years when he boxed the items up and put them in a storage unit at
Universal Storage in Mt. Pleasant, Utah. The cost of the storage unit to Mr.
Hansen was $55.00, each month. The Respondent’s persoﬁal property

remained in the storage unit for nearly two years. Tr. 47-48. Then the
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years. He was disadvantaged by her delay in bringing her claims because
his employer no longer had the documentary evidence of the direct deposits.
If M. (Hansen) Kik had been vigilant, and brought her claims within

a reasonable time, perhaps six years after the decree, Mr. Hansen would

. have been able to support his testimony that he had paid her with

- documentary proof of his payments. Mr. Hansen was prejudiced and
disadvantaged at the hearing because he could not produce his proof because
of the long passage of time between the entry of the Decree of Divorce and
Ms. (Hansen) Kik’s claims for the equity and personal property on
September 30, 2004. The memory of the witnesses had faded because the
events had taken place “too long ago,” as the parties’ daughter, Christy, had
: .. testified. Papanikolas Bros.v. Sugarhouse Shopping Center, 535 P.2d 1256
(Utah 1975). Moreover, precisely the eQents and difficulties contemplated
by Kessimakis, id., and Horton, id., and Lund, id., occurred in this case: lost
- evidence, faded memories, and stale claims.

Indeed, the Respondent’s claims to personal property were also stale.
No Exhibit 1, to the Deéfee of Divorce existed in the trial court’s file. The

Respondent, Ms. (Hansen) Kik, and her attorney “retyped” (created) their
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court’s orders and judgments and the Rule 54(a), of the Utah Rules of Civil

“ ' Procedure. Mr. Neeley certified by his signature on his motion “that to the

best of his knowledge, information, and belicf, formed after an inquiry
reasonable under the circumstances. the complaint is well grounded in fact
and is warranted by existing law.” Rule 1 1 , Utah R. Civ. P. |

On September 30, 2004, nearly ten years after the entry of the Decree
of Divorce, the Respondent and her counsel file a motion for order to show
causé demanding that the Petitioner, Greg Hansen, be held in contempt of

court, that Ms. (Hansen) Kik be awarded judgment of $4,000.00, together

- with interest, her personal property or a money judgment therefore, and that

she be awarded her costs and attorney fees incurred in the misguided effort

" to enforce the trial court’s order of November 15, 1994. R. 67-75.

Py

On October 20, 2004, the Petitioner, Greg J. Hansen, filed his
affidavit in the trial court, serving the Respondent and her counsel, asserting

the bar to the Respondent’s claims because of the eight year statute of

" limitations upon the enforcement of the trial court’s orders. R. 80-85.

Despite the Respondent’s and her counsel’s knowledge of the entry of

the Decree of Divorce ten years before, and the assertion by Greg Hansen of
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