
Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1987

Dale T. Smedley v. Leon Poulsen Construction :
Brief of Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1

Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
John E. Hansen; Morgan, Scalley & Reading; Attorneys for Respondent.
Frank S. Warner, Douglas J. Holmes; Attorneys for Appellant.

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

Recommended Citation
Brief of Appellant, Smedley v. Poulsen, No. 870545 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_ca1/742

https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F742&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F742&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F742&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F742&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/742?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F742&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html


BRIEF 
UTAH 
DOCUMENT 
K F U 
50 
.A10 
DOCKET NO. 

sno^te-cft 

IN THE UTAH COURT OF APPEALS FOR THE STATE OF UTAH 

DALE T. SMEDLEY, dba SMEDLEY 
DEVELOPMENT COMPANY, 

Plaintiff/Respondent, 

vs. 

LEON POULSEN CONSTRUCTION CO./ 
I N C . / a Utah C o r p o r a t i o n / 

Defendant/Appellant. 

Ap^pi eal No. 870545-CA 

BRIEF OF DEFENDANT/APPELLANT 
LEON POULSEN CONSTRUCTION CO./ INC. 

Appeal from the Second Judicial 
District Court of Weber County/ Utah 

Judge Ronald O. Hyde 

JOHN E. HANSEN 
MORGAN/ SCALLEY & READING 
261 East 300 South #200 
Salt Lake Cityf Utah 84111 
Telephone: (801) 531-7870 
Attorneys for 
Plaintiff-Respondent 

FRANK S. WARNER 
DOUGLAS J. HOLMES 
543 - 25th Street 
Ogden, Utah 84401 

Telephone: (801) 621-6540 
Attorneys for 

Defendant-Appellant 

Priority 14 b. 



TABLE OF CONTENTS 

STATEMENT OF JURISDICTION 1 

NATURE OF THE PROCEEDINGS 1 

STATEMENT OF ISSUES 1 

STATEMENT OF THE CASE 

A. NATURE OF THE CASE 2 

B. COURSE OF PROCEEDINGS 2 

C. RELEVANT FACTS 3 

i. Summary of Evidence . 3 

ii. Chain of Evidence • . •••• 4 

iii. Condition of Hydraulic Ram Immediately Prior 
to Accident Compaired to Condition of Ram 
Inspected at Repair Shop 4 

iv • Damage to Rod 5 

v. Damage to End of Cylinder 5 

vi . Damage to Feed Tube * . • 6 

ARGUMENT 

SUMMARY OF ARGUMENT 8 

DETAIL OF ARGUMENT 8 

CONCLUSION t 11 

APPENDIX * 12 

i 



TABLE OF AUTHORITIES 

Gases Cited 

Jackson v. Hicks, 60 Utah Adv. Rep. 11 (1987) 9 

Weber v. Springville City, Utah, 725 P.2d 1316, 1367 
(1986) t 9 

Williams v. Melby, Utah, 699 P.2d 723, 72^ (1985) 8 

Statutes, Cited 

Utah Code Ann. Sec. 78-2-2(i) ^ 1 

Other Authorities Cited 

Prosser and Keeton on the Lav of Torts, Sec 41, 
at 269 (5th Ed. 1984) ^ 9 

ii 



STATEMENT OF JURISDICTION 

This is an appeal from a final judgment of the Second 

Judicial District Court of Weber County, Utah/ entered on August 

25/ 1987/ in favor of plaintiff and against defendant. Pursuant 

to Utah Code Ann., Sec. 78-2-2 (i) (effective through Dec. 31/ 

1987) the Supreme Court has appellate jurisdiction. Pursuant to 

notice of the Clerk of the Supreme Court dated December 3/ 1987/ 

this case was " poured-ove r" to the CoUrt of Appeals for 

disposition. 

NATURE OF THE PROCEEDINGS 

This is an appeal by the defendant from the District 

Court's final judgment which awarded plaintiff damages in the sum 

of $4/154.56/ together with interest and costs for damage to a 

hydraulic ram attached to plaintiff's backijioe. The court below 

found that the damage was caused by defendant's negligence while 

defendant was transporting the backhoe on defendant's truck and 

trailer. 

STATEMENT OF ISSUES 

The only i ssued r a i s e d by defendant in t h i s appeal i s 

the i s sue of whether the evidence rece ived by the D i s t r i c t Court 

was s u f f i c i e n t t o e s t a b l i s h a c a u s a l c o n n e c t i o n b e t w e e n 

d e f e n d a n t ' s a l l e g e d n e g l i g e n c e and the c o s t of r e p a i r or 

replacement of th<a hydrau l i c ram as found fc^y the D i s t r i c t Court . 
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It is defendant's contention that the evidence received by the 

District Court totally failed to show that the hydraulic ram 

inspected by an appraiser and the owner of the repair shop and 

deemed beyond economic repair was the same hydraulic ram that was 

damaged and removed from the equipment. It is further the 

defendant's contention that the evidence conclusively established 

that the hydraulic ram inspected at the repair shop was not the 

same unit damaged in the accident which is the subject of the 

instant matter, 

STATEMENT OF THE CASE 

A. NATURE OF THE CASE. 

Plaintiff commenced this action on or about June 20, 

1985/ in the District Court alleging that defendant contracted to 

transport plaintiff's backhoe to one of plaintiff's job sites and 

that defendant breached its contract by failing to deliver said 

backhoe safely resulting in the damages complained of. In the 

alternative/ plaintiff alleged that defendant had undertaken to 

transport plaintiff's backhoe but that defendant was negligent in 

transporting the backhoe causing the damages complained of. The 

Court below granted plaintiff judgment in accordance with 

plaintiff's allegations of neligence. 

B. COURSE OF PROCEEDINGS. 

The case was tried before the Court sitting without a 

jury. The Court found that defendant's employee was negligent in 
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c a u s i n g t h e b a c k h o e t o s t r i k e a - .ao0 * wi.3 I •-

t r a n s p o r t e d on d e f e n d a n t ' *r-ic<. . m i : r ^ i h r r : i t . ^ ; . p l a i n * " . - : 

was i l o t n e g l i g e n t i n t h e m a t t e r . The C o u r t f u r t h e r found U 

t h e h y d r a u l i c ram u n i t on t h e b a c k h o e w h i c h s t r u c k t h e ove rp . j 

w a s d a m a g e d - s *i - r. * r> * \ *; - n t i 3 r e i 3 o n .-a ~> 1 / r e 7 u , r e 

*-»- : w - i m o r u e r t o r e s t o r e t n e e q u i p m e n t L.V_> 

o p e r : : r ; j c o n d i t i o n a n d t h a t t h e c o s t of r e p l a c i n g t h e damaged 

h y d r a u l i c r i m w a s $ 4 , 1 5 4 . 5 6 . The C o u r t a w a r d e d p l a i n t i f f 

judgmer 1. ,,4/ I J 4 , 4 - r > I<M n o r *n t h i 1 i t e r e s t and :: ::>sts. 

C. RELEVANT FACTS. 

UMMARi **. 

P l a i n t ; r f - ; r ^ d n r e * i '~:vree w i t n e s s e s : Kay L a n g s t o n 

( " : • - o p e r a t o r : o f t h e b a c k h o e ; ' r . H , \ \l h i s 1 e r 

( " W h i s 1 e 1 I* . n s u r a n c e a d j u s t e r who i n s p e c t e d a h y :3 r a i 1 ] I c 1: a 1 0 

a t F & H T r u c k S e r v i c e ; a n d Ky le Wayne F o l l e t ( " F o l l e t " ) • t h e 

o w 1 1 e 1: i) f F ' X I I T1: 1 1 :: k S e r < r 2 c e . A, s w i l l h e r e i n a £ t e r b e 

d e m o n s t r a t e d t h e r e c o r d c o n t a i n s no e v i d e n c e , t h a t t h e h y d r a u l i c 

r am w h i : h . *• ~* 1 ^ s o e --1.».] tf T r u c k S e r v i c e ( w h e r e I t wa.3 

d e t e r m i n e - : - .- run! ^conomif: r o o a i r ) .ml Lhe 

h y d r a u l i c ram damaged in t h e a c c i d e n t w i s one ind t h e s u i e . As 

w i l l f u r t h e r be h e r e : n a f t e r d e m o n s t r a t e d t h e t e s t i m o n y of t h e 

t h r e e w i t n e s s e s in d..-.-, ; r . L - H I I I C u n i t l i annqed in 1 HP 

a c c i d e n t a n d t h e o n e i n s p e c t e d a t F & H T r \ 1 c k ' : e r v i c e 

con r 1 u s i ve 1 y e s t :\ h i i s h t h a t t h e y w e r e d i f f e iren t u n i t s . 
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ii. CHAIN OF EVIDENCE. 

Although plaintiff argued in opposition to defendant's 

oral motion to dismiss at the conclusion of plaintiff's case that 

Langston testified that he "took that ram unit off of the backhoe 

[and] took it to the repair shop" (Transcript at 77)/ the fact is 

no such evidence exists anywhere in the record. The record is 

absolutely devoid of any evidence which identifies the hydraulic 

unit damaged in the accident as being the unit inspected at the 

repair shop. The only evidence of the amount of damage is in 

regard to the hydraulic unit inspected at the repair shop. 

iii. CONDITION OF HYDRAULIC RAM IMMEDIATELY PRIOR TO 
ACCIDENT COMPARED TO CONDITION OF RAM INSPECTED AT 
REPAIR SHOP. 

Plaintiff's witness Langston (the operator of the 

backhoe) testified that the hydraulic ram unit that was on the 

backhoe at the time of the accident on August 24/ 1984/ was only 

about two weeks old/ having been recently replaced as a result of 

an earlier accident of a similar type. Transcript at 5. He 

further testified that the new ram unit damaged in the accident 

in question had been freshly painted with paint primer. 

Transcript at 17. 

Plaintiff's witness Follet (the owner of the repair 

shop) admitted that because this particular hydraulic unit sits 

"right at the top" of the backhoe/ it seldom suffers much 

abrasion or wear. Transcript at 60 and 61; Exhibit P-5. 

Although Follet would not admit that the hydraulic unit examined 
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o- • . * aopeared t : * •> -^ * • • ?rn "ranscr i -, r ^ nl--;?: • -^ 

excellent r * + ::: : M. :,::i;:>-

shop sn:w ')?vo'ii ii' doubt that th- r *: inspected rv :r .: 

Whisler was n * -. hydraulic unit that had been recently painted 

with primer. -xnibit r- • •._ -: . r. e:e -̂  r i • J t ) 

1 DAMAGE 

L a n g s t o n t e s t i f i e d t h a t t h e r o d w h i c h moves i n and o u t 

of " e h y d r a u l : - - v i ' - i ^ r ^ - -- was damaged i- -*>> \-*r\ < ^ J : 

s c r -, - < l-'} : r : - "in- " - . -- s ^ . j e l o r u i e 

n e x " f ~ o t r ^ j . a ' *M*- s c r a p e m a r k s f o r . i : ! ^ ^ f ^oo*-

b e y o n d LfidL ^ u n i L . t r a n s c r i p t a t 2 2 , 

Whi s l e r a r 

i n s p e c t e d bv r.h-?^ a t : i I •* * s o had damage r r ^ r i • •>- ^ : ?r n-» 

p i i i a i i 3 - • l e n g t h u*" i r "wo f e e t b e y :~ ' * n*- ~- + 

of t h e p i ~ T r a n s c r i p t ^ A A an : . He w<*] . * * • : • - • 

p h o t o s o f *- 9 r e i , 1 r . " * : *" a ' * 9 c e ; " • ! 

s u b - 3 * r o a was a c Ltie c :~ 

c o n t i n u e d r ^ : '. f * .eyond that point. Exhibit 

pictures ^ , ^ , i # a n i j m 

v DAMAGE TO END OF CYLINDER. 

W h i l e t h e c o n f 1 i r f i n q e v i d e n c e a s t o t h e o v e r a l l 

c o n d i t i o n of t h e h y d r j u l i i " IIIM i mil ihn damage I * ^ he r nd n ^ t : 

moves * ' -V 1 •-•» c o m p e l l i n g / t h e c o n f l i c t i n 

t . ;-• ' . : e r n i n g damage LU t h e end of t h e c y l i n d e r * and t o 



the feed tube on top of the cylinder is overwhelming. Langston 

testified that the damage on the very end of the cylinder (where 

the rod moves in and out) showed damage to such an extent that 

"it was beveled ... like something had hit it and just shaved it 

right off" to such an extent that Langston didn't remember 

whether he could see right inside the cylinder. Transcript at 22 

and 23. 

Whisler was evasive and could not recall much detail 

concerning damage to the end of the cylinder. Transcript at 37/ 

38/ 45 and 46. Follet/ however/ admitted what the photographic 

evidence so vividly details (Exhibit 9, picture No. 2): that isf 

that there was no damage on the outside of the cylinder that was 

inspected in his repair shop. Transcript at 59. 

vi. DAMAGE TO FEED TUBE. 

The difference in the condition of the feed tube along 

the top of the hydraulic cylinder (See Exhibits P-5 and D-l) is 

the "clincher." Langston vividly testified as to the extensive 

damage to the feed tube on top of the cylinder (confusingly 

sometimes also referred to as a "tube"): "The silver rod is the 

ram/ and the black part is the tube/ and it's scraped along it/ 

and it hit the end of it/ and that tube that's on top of the 

tube/ it had taken the end of that off." Transcript at 13 and 

14; Exhibit P-5. Langston further testified: "It was along 

this silver shaft/ and then the end of the black tube — and you 

can see that little tube up at the tope [sic] — it had cut off 
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the too of m a t little tube *ni squashed ijt and hit the end of 

the black cylinder/ ** I rherfl va * a great big gouge ilonq the too 

of the silver." Tn:;. : . ' > - ? *r IIIH I i f f I ^ 

connection that comes back . , ;^r -is :onplete±y shaved right 

off " Transcript at 23. 

W h i s 1 e r , as in 11 t e c a s e . s o t h e r t: a s 1 1 in c: • i i ";r 1 a s 

evasive and woui-i n::. vim it the conditio- of the feed tube/ even 

whei i confron - • detailed color photographs. Transcript 

at 44 and 45; Exhibit P-9. 

Foll^*" J % = -o - >* . ~ issue. mor$ candid and openly-

admitted v s IQW: 

Q. What do you call this little fitting and 1ine 
that runs along the top of the unit? 

A. This i.C! "i feed tube. See. on this particular 
cylinder/ you have power both ways/ depending 
on which side you apply your pressure to/ and 
this one applies the pressure to this side of 
the piston/ which would force the \ram in/ and 
when they splice that on the otf)er end/ it 
forces the ram out. 

Q. And 1.. - m e such feed tube on the 
unit? 

A, No/ there's a feed tube that goes clear down/ 
and where the tube comes together here, 
you111 f ind t he o t her f i 11 i ng he r^. 

Q. But there's only one that runs on down to the 
end of the unit? 

A. That's right. 

Q. And the picture/ as I view the picturef shows 
no damage to that feed tube; does it? 

A • N O i 1 C d 11 ' 1. J H M in y i i i m i tj e f i i t • 

Transcript at 59-60. 
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ARGUMENT 

SUMMARY OF ARGUMENT 

Plaintiff has the burden of proving by a preponderance 

of the evidence that there is a causal connection between the 

legal wrong suffered and the damages claimed. In this case, the 

plaintiff totally failed to produce any evidence that the 

hydraulic unit that was damaged was the same hydraulic unit 

inspected by the appraiser and the repair shop owner and deemed 

to be damaged beyond economic repair. Rather, the evidence 

produced by the plaintiff conclusively established that the 

damages complained of were damages to a piece of equipment other 

than the piece of equipment damaged by defendant's alleged 

negligence. 

DETAIL OF ARGUMENT 

It is axiomatic that one of the essential elements of a 

negligence action is proof that there is a causal connection 

between the legal wrong suffered and the damages claimed. See 

Williams v. Melby, Utah, 699 P.2d 723, 726 (1985). As the Utah 

Supreme Court recently said: 

On the issue of the fact of causation, as 
on other issues essential to the cause of 
action for negligence, the plaintiff, in 
general, has the burden of proof. The 
plaintiff must introduce evidence which 
affords a reasonable basis for the conclusion 
that it is more likely than not that the 
conduct of the defendant was a cause in fact 
of the result. A mere possibility of such 
causation is not enough; and when the matter 
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remains one of pure speculation or 
conjecture, or the probabilities ^re at best 
evenly balanced/ it becomes the duty of the 
court to direct a verdict for the defendant. 

Weber v. Springville City/ Utah, 725 P.2d 1360, 1367 (1986) 

(quoting W. Keeton & W. Prosser; Prosser and Keeton on the Law of 

Torts/ Sec. 41, at 269 [5th Ed. 1984]). 

More recently the Utah Supreme Coulrt affirmed the lower 

court's order granting a new trial on the grounds that plaintiff 

failed to prove sufficient causation tying defendant's conduct to 

the damage suffered by the plaintiff. Jfackson v. Hicks/ 60 

Utah Adv. Reps. 11 (1987). As the court there stated: "The jury 

verdict was improper in that it imposed liability on defendant 

for injuries not shown by the evidence to have been proximately 

caused by defendant's conduct." !Ed. at 12. 

In the instant case/ the court's findings are improper 

in that they impose liability on the defendant for injuries not 

shown by the evidence to have been proximately caused by 

defendant's conduct. The plaintiff's evidence totally failed to 

identify the hydraulic ram inspected by the appraiser and the 

owner of the repair shop as being the same hydraulic ram that was 

damaged as a result of defendant's alleged negligence. There is 

no evidence in the record tracking the damaged unit from the time 

it was removed from the backhoe until it arrived at the repair 

shop. Lacking the necessary chain of Evidence/ it is pure 

speculation for the court to assume that tlhe units were one and 

the same. It is true that there is some evidence that the unit 

damaged as a result of the alleged negligence of the defendant 
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and the unit inspected at the repair shop were both owned by the 

plaintiff/ but who is to say that the plaintiff (who never 

testified) didn't substitute an old totally worthless hydraulic 

ram for the one only recently rebuilt. The failure of the 

plaintiff to offer any evidence tracking the damaged unit from 

the time of its removal from the backhoe until its inspection at 

the repair shop is, in and of itself, fatal to the plaintiff's 

case. 

However, in this case, we have even more compelling 

reasons why the court's decision should be reversed. The 

plaintiff's own witnesses conclusively demonstrated that the 

hydraulic ram damaged in the accident was not the same hydraulic 

ram inspected at the repair shop and determined to be damaged 

beyond economic repair. The two units were different in overall 

appearance. The two units suffered damage in different locations 

to the rod which moves in and out of the hydraulic cylinder. The 

unit damaged in the accident had the end of the cylinder scraped 

off at an angle to the extent that it may have opened the 

cylinder to the atmosphere, and the feed tube and fitting on the 

top of the cylinder was cut off and "squashed" whereas the unit 

inspected at the repair shop had no damage to the cylinder or the 

feed tube. Thus, the plaintiff through its own evidence 

conclusively proved that there were two different hydraulic rams 

involved between the time of the occurrence of the damage and 

until the inspection at the repair shop. 

10 



The plaintiff thus failed to prove that the damages 

complained of and awarded by the trial cour)t were caused by the 

defendant. 

CONCLUSION 

Plaintiff has the burden of proving by a preponderance 

of the evidence that there is a causal connection between the 

legal wrong suffered and the damages claime^. In this case/ the 

plaintiff totally failed to produce any evidence that the 

hydraulic unit that was damaged was the same hydraulic unit 

inspected by the appraiser and the repair shop owner and deemed 

to be damaged beyond economic repair. father/ the evidence 

produced by the plaintiff conclusively Established that the 

damages complained of were damages to a piece of equipment other 

than the piece of equipment damaged by defendant's alleged 

negligence. The trial court's judgment should be reversed and 

judgment should be entered for the defendant/ including 

defendant's costs. 

Respectfully submitted this day of April; 1988. 

FRANK S. WARNER 
Attorney for Defendant-Appellant 
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Q 

A 

they had 

Had the backhoe been damaged previously? 

Yes. It was roughly two months before that that 

-- the ram in question, they had hit a bridge at 

33rd South in Salt Lake City, transporting this same 

machine, 

ram. 

Q 

A 

unity the 

Q 

on August 

couple of 

A 

Q 

that ram 

A 

Q 

you know 

and it had damaged the same ram or the same type 

And what repair was done? 

They replaced it with a new ram, with the whole 

ram cylinder and everything. 

So, then, the ram unit that was on the backnoe 

24, 1984, that ram unit was approximately a 

months old? 

Well, it was actually only about two weeks old. 

And were you aware of any problems or damage to 

unit at that time? 

There was none. It was new. 

Ifd like to ask you now what you recall or what 

about the damage that was done to the backhoe on 

August 24th. First of all, where was the backhoe on that 

day? 

A 

Mesa. 

Q 

location? 

A 

It was in East Layton in a project called LaDonna 

And was the backhoe to be moved to another 

Yes. 
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1 you had directed him to take? 

2 A No. 

3 Q Did you have occasion to inspect the backhoe for 

4 damage that had been done by hitting the overpass? 

5 A Yes. 

6 Q Tell me what you did as far as your inspection 

7 of the backhoe? 

8 A Well, I unloaded it off the truck and pulled it 

9 off to the side out of the way so it wasn't impeding any 

10 of the construction work, and I tc}>ok it off. 

11 Q What do you mean you tocik it off? 

12 A I removed it from the machine. 

13 Q The ram unit? 

14 A Yes. 

15 Q What did you find as far as damage to the ram 

16 unit? 

17 A Well, the ram unit itself was scarred up, and 

18 then the outside of the tube had fyeen hit and part of it 

19 scraped off. 

20 Q Looking at Exhibit 5, cin you identify to the 

21 Court what exactly is the ram unilf: that we 1 re talking about? 

22 A The silver rod. The silver rod is the ram, and 

23 the black part is the tube, and it's scraped along it, and 

24 J it hit the end of it, and that tuipe that's on top of the 

25 I tube, it had taken the end of that off. 

13 
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7 

10 

13 

1 Q So essentially, the silver rod and the black tube 

2 had appeared to have been damaged? 

3 I A Yes. 

Q How much experience have you had in transporting 

5 | backhoes or other heavy equipment? 

A Well, since I went to worjk for Smedley' s and 

started running a backhoe, we always loaded our own on the 

8 transport. He had his own transport for a while, and then 

9 J if it was down, he'd use others. 

Q So had you been loading backhoes for Smedley 

ti j since probably ]975? 

12 I A Yes. 

Q Do you believe that you actted as a reasonably 

H J prudent backhoe operator would have ,acted in loading a 

15 backhoe? 

16 MR. WARNER: Objection. 

17 THE COURT: Sustained. 

s J Q (BY MR. HANSEN) Okay. After you had loaded the 

backhoe onto the transport, did you Ipelieve that you were 

fully responsible for making sure that the backhoe arrived 

safely at the project? Was that yout responsibility? 

A No. I discussed the route with the driver, and he 

23 said he understood right where he was going and understood 

24 j the roads. 

MR. HANSEN: Okay. No further questions. 

14 

19 

20 

22 



23 

24 

1 A Yes, 

2 Q Did you personally have anything to do with 

3 replacement of that ram unit two months prior to the incidenjb 

4 in question? 

5 A I would have been the on$ that put it back on the 

6 machine. I would have taken it oft -- in fact, I took it 

7 off and give it to Smedley's, and then when they got another 

8 ram, I put it £>ack on, 

9 Q When you say got another ram, did this new ram 

10 Y°u g°t, was it all factory fresh painted with names 

n imprinted on it and everything? 

12 A There's no names or nothing on it. They usually 

13 come — whenever they !ve got a ran exchange and through 

14 Rasmussen, it's come, but it's primered. They fll ]ust have 

5̂ a primered paint on it. It basically won't be painted the 

16 same color as the rest of the machijne 

17 Q Do you sometimes exchange rams, you take your 

18 damaged or worn ram in and get one that they have rebuilt, 

<I9 | and put back on the machine? 

20 I A Y e s 

21 j Q And this particular one that you put back on the 

22 I irachine, was it primered paint? 

A It was primered, yes. 

Q And you don't know for certain where it came from? 

25 A No, I don't. 

17 



1 

2 

3 

4 

5 

6 

7 

6 

9 

10 

11 

U 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes. 

Do you know whether or not for certain he followed 

your instructions? 

A 

Q 

No. 

No, you don't know whether he followed your 

instructions? 

A 

Q 

described 

done with 

0 

marked as 

No, I don't. 

I didn't have an opportunity to see where you 

the damage to the ram unit. Your Honor, if you're 

those photographs. 

THE COURT: Sure. 

(BY MR. WARNER) Showing you what has been 

Plaintiff's Exhibit 5, would you point out to me 

and the Court --

A 

of the blc 

It was along this silver shaft, and then the end 

ick tube — and you can see that little tube up 

at the tope — it had cut off the top of that little tube 

and squasned it and hit the end Of the black cylinder, 
1 ) 

and there 

Q 

i would you 

A 

Q 

A 

here, and 

was a great big gouge along the top of the silver. 

Was the gouge along the silver rod — how long 

say that gouge was? j 

It would have been two, two and a half feet. 

And at what location on the silver rod? 1 

Well, it would have been kind of a black area , 

it would have been thete about the point where it 

21 
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11 

12 

13 

14 

1 5 I 

16 

17 

18 

19 

20 

21 
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25 

hit the 

Q 

The far 

eye, or 

A 

black cylinder. 

So the damage — would you call this the eye? 

end of the extended rod, would you call that an 

what would you call that? 

Well, that's the pin cohnection. There's a pin 

that holds that there. Now, therk was — well, it wasn't 

what you could call damage. Therf* was marks on the end of 

this, but it didn't do any damage to this. It just looked 

like it 

Q 

rather 

A 

Q 

behind 

A 

Q 

A 

Q 

on the 

A 

was on 

just scraped there, too, but there wasn't no damage. 

And that was on the pin connection at the end 

than on the rod? 

Yes. 

And then the next damage started a foot or so 

that pin connection? 

Yes. 

And then extended for a couple of feet? 

Yes. 

And then there was damage — describe the damage 

very end of the cylinder, if you would. 

It's kind of flat, and ijt was beveled, like it 

the bevel right — like something had hit it, and 

just shaved it right off. 

Q 

A 

Q 

Like an abrasion? 

Yes. 

Had it opened the end up? 

22 I 



i A Well, I remember the little connection that comes 

2 back in, that was completely shaved right off, and it was 

3 going on an angle inwards, and the top of the tube was cut 

* on kind of the same angle, but I don't remember if I could 

5 see inside the head at all, no. 

6 Q Do you know how — once you had the hydro-unit 

7 backhoe loaded on the transport, do you know what the 

8 maximum height to the top of the unit was? 

9 A No, we never measured |t. 

10 Q Do you have an estimation of its height? 

11 A Around 14 and a half, n^aybe 15 feet. 

12 Q You do know the importance of controlling the 

13 height of that unit for transport as a result of your 

14 earlier experiences hitting bridges; do you not? 

15 A Yes. 

16 Q Do you know how high the bridge is that he would 

17 have had to have gone under on this 1-84 underpass? 

18 A It's a minimum of 16 feet, because it fs not 

19 marked. 

20 Q Do you recall a time when they lowered the 

21 surface of US 89 where it passes under that bridge? 

22 A Yes. 

23 Q A n d that was because of the lowness of that 

24 particular underpass; is that not true? 

25 A Yes. 

23 
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required to repair it. 

Q Did you take pictures of the rod? 

A Yes, I did. 

Q I'd like to show you what's been marked as 

Exhibit P-6. Tell me if you can Identify that document? 

A Yes. 

Q What is that document? 

A It's a photosheet of one — three pages containing 

five photographs. 

MR. HANSEN: And I would move for the admission 

of P-6. 

MR. WARNER: No objection. 

THE COURT: Admitted. 

Q (BY MR. HANSEN) And these pictures that you 

have, you have five pictures it appears, that you took? 

A Yes. 

Q Can you identify to us the damage that these 

pictures 

describe 

i A 

showed on the rod, or can 

tfhat these pictures show? 
1 

Photo 

1 rod extended out 

left side 

stainless 

hydraulic 

Q 

of the 

steel 

unit. 

And it 

No. 1 is a picture 
j 

, and was intended 

you 

of 

to 

picture at the end of 

rod. Picture No. £ is 

! 

was damaged there at 

briefly just 

the 

show 

the 

of 

the 

cylinder with the 

damage at the 

extended 

the seal for the 

seal; is that j 

37 j 



4 

1 No. 1 is a picture of tne hydraulic ram, the stainless 

2 steel rod damage- No. 2 is the damage seal of the hydraulic^ 

3 I unit. No. 3 is the stainless steel ram rod. No. 4 is the 

stainless metal rod gouged and scratched, and No. 5 is the 

5 closeup of the gouge and the stainless steel ram rod. 

6 Q Now, looking at all of those photographs, where 

7 would you say the damage on the rod itself occurs? 

8 A Out of the end of the Unit, extended. 

9 Q It's out at the end of the unit close to the 

10 pin on the end of the unit? 

11 A Uh-huh. 

12 Q Is there any damage, say, from two feet below 

13 the pin on in towards the cylinder? 

14 A I don't recall, but I don't believe so. 

15 Q Do the photographs show any? 

16 A I would think that there was not. 

17 Q What's your answer? 

18 A I would think that ther^ is not, but I do 

19 not recall. 

20 Q Was there any damage to the little hydraulic 

21 pipe cylinder that ran across the top of the main cylinder? 

22 A Are you referring to thfe little cylinder here? 

23 Q Yes. 

24 A I don't recall. 

25 Q Well, do you see any in the photograph that 

44 



1 you're looking at? 

2 A No, 

3 MR. WARNER: May I look at these? 

4 THE COURT: Sure, 

5 Q (BY MR. WARNER) Let me show you what has been 

6 marked as Exhibit P-5, and refer you to what appears to be 

7 a hydraulic unit on the top of th|e boom coming out from the 

8 ram unit. Does that appear to be the same type of 

9 hydraulic cylinder that you investigated? 

10 A Yes. 

11 Q And was it your understanding that that was a 

12 cylinder that came from a hydro-upit used in this applicaticfn 

13 A Yes. 

14 Q Is theremore than one stoall tube running — 

15 connected with the large tube on a unit of that kind? You 

16 can see in this photograph, P-5, Can you not, that there's 

17 a small tube that runs from where the rod comes out of the 

18 unit along the top of the unit? (Jan you see that? 

19 A Yes. 

20 Q Is that the same small tube that appears in this 

21 photograph, which is the second of the serie-s of photograph^' 

22 A I would imagine it is. 

23 Q Are there any other such tubes? 

24 A Not that I know of. 

25 Q Is there any damage to what I would refer to as 

45 



1 Q On the cylinder that y^u examined and tore down 

2 and disassembled, was there any damage on the rod other 

3 than in the area circled in picture No. 1? 

4 A As I recall, there was a lengtn of it. Here in 

5 picture No. 4, it shows about a two foot length here 

6 where the ram was damaged. 

7 Q And would that be all q>f the damage on the rod 

8 of the unit that you examined? 

9 A Yes. 

10 Q Was there any apparent damage to the cylinder 

It itself? 

12 A No, there wasn't on the outside. 

13 Q What do you call this little fitting and line tha|t 

14 runs along the top of the unit? 

15 A This is a feed tube. See. on this particular 

16 cylinder, you have power both wa^s, depending on which 

17 side you apply your pressure to, and this one applies the 

18 pressure to this side of the piston, which would force the 

19 ram in, and when tney splice that on the other end, it 

20 forces the ram out. 

2i 0 And is there only one such feed tube on the unit? 

22 A No, there's a feed tube that goes clear down, 

23 and where the tube comes together here, you'll find the 

24 other fitting here. 

25 Q But there's only one that runs on down to the 

59 



1 end of the unit? 

2 A That1s right, 

3 Q And the picture, as I view the picture, shows 

4 no damage to that feed tube; does it? 

5 A No, I can't see any damage to it. Of course, 

6 even if the tub is just damaged, the tube could be 

7 replaced, That would be cheaper than buying a new one. 

8 Q Does the unit look liki a unit that had just 

9 recently been new or replaced recently prior to this 

10 incident? 

11 A It looks like it's fairly new. If you notice 

12 here on the gland nut, when they work out with them in 

13 J the field, you'll find they round those all off. In fact, 

they'll get down here, and theyft not much of the 

15 i tank left on them where they've t&ken them apart and 

16 J repacked them. 

Q Did it appear to be a ur^it that had just, within 

the past month or so, been completlely reconditioned and 

19 I new primer on it? 

20 A It could be. 

21 I Q That particular unit in its location on the 

equipment, does not in the ordinary course of work, 

23 I suffer alot of abrasion on the out$ide? 

24 A No, because it sits right at the top. 

25 Q In fact, let me show you what has been marked as 

60 
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1 Exhibit P~5, showing the unit in p^ace on top of the arm. 

2 A It's this arm right up h^re. 

3 Q And I notice there's very little abrasion or 

4 j anything on that unit, whereas, the unit down closer to the 

bucket appears to be quite worn. 

A That's right. They catcl^ that in the trencn when 

7 I they*re digging. 

8 Q And that's typically the one that gets alot of 

wear? 

A That's right. 

Q So if this unit on top ha«3 been completely 

9 

10 

1 ) 

12 reconditioned, primered and replaced on the unit within the 

13 

16 

17 

8̂ 

19 

20 

21 

?2 

last month, would you expect it to look in as bad a condition! 
1 

14 I on the outside surface as these photographs in Exhibit P-9? 

5 MR. HANSEN: Objection as |to Counsel's 

characterizations. 

THE COURT: Overruled. 

THE WITNESS: It doesn't lpok that bad to me. 

Q (BY MR. WARNER) Okay. Is the brown stuff on 

there, would that be rust; do you recall? 

A I don't recall. It could pe rust or it could be 

sand that's wet, sticking on there. 

Q What about the black coloration in picture No, 2 

,4 t of Exhibit P-9? 

,5 j A I would suspect that would be paint. 

61 



1 Q And where the black material isn't there, would 

2 that be where paint had been worn off? 

3 A It could be that, or it could be just dirt on the 

4 unit. 

5 Q Let me show you what has £>een marked as Exhibit 

6 D-l, and ask you if you could identify what that might be 

7 a photocopy of? 

8 A This looks like it's a parts breakdown of the 

9 cylinder we're referring to. 

10 Q In fact, are you familiar with these kind of 

11 diagrams? 

12 A Yes. 

13 Q Do you have them in shop manuals in your shop? 

14 A Yis. 

15 Q And do you notice this particular one says Hein-

16 Werner on it? Is that a brand different from Hydro-unit? 

17 j A Hein-Werner builds alot of the rams for Hydro-unit, 

There's a number of different hydraulic units that just bid 

19 I on equipment and what the manufacturers specify they need, 

20 and whoever is the cheapest bidder is the one that builds 

21 the ram for them. 

22 MR, HANSEN: Your Honor, if Counsel would ask the 

23 witness to testify on this exhibit, I'd like an opportunity 

24 to review it. I think it ought to be admitted before he's 

25 questioned and interrogated as to that document. 
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1 damaged by defendant's employee. I think the testimony is 

2 sufficient to demonstrate that it was the same ram unit. 

3 Kay Langston testified that he loaded the backhoe of Smedley 

4 Development Company on the truck, tfyat defendant's employee 

5 took the truck, arrived at the job 3ite, and admitted to 

6 him that he had hit an overpass with the backhoe, with the 

7 ram unit. Mr. Langston testified th)at he, at that time, 

8 examined the unit, found that there was damage on the ram 

9 unit. He described the damage. It'Is consistent with the 

10 damage that was identified by the adjustor and also Mr. 

11 Follet, the mechanic. And Mr. Langston testified that he 

\2 took that ram unit off of the backhole, took it to the repair 

13 shop. Mr. Follet testified that he received that ram unit 

14 from Smedley Development Company, and that the damage on 

15 that unit was consistent with sustaining a blew, as opposed 

16 to simply wear and useage. So I don't think that there's 

17 any basis for defendant's motion to dismiss. 

18 Further, defendant argues that they're not 

19 liable on the theory of agency, that their employee was an 

20 agent of the plaintiff. Defendant has put on no evidence 

2i to demonstrate that there was an agency relationship. The 

22 only evidence we've heard to date is that the plaintiff's 

23 employee did point out a route that could safely be taken 

24 for the defendant driver to get the backhoe to the job site. 

25 Apparently, defendant's driver did not follow that route, 
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