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BRIEF OF APPELLANT

STATEMENT OF JURISDICTION
In this matter, jurisdiction is conferred on the Utah Court
of Appeals by § 78-2-2(3) (j) of the Utah Code. Utah Code

Annotated § 78-2-2(3) (j) (1953 as amended) .

STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW

ISSUE NO. 1: Whether material facts are in dispute
which preclude the granting of Summary
Judgment involving the failure of the
train to sound its whistle prior to a
grade crossing as 1s required by state
law?

STANDARD OF REVIEW: This issue is one of judicial
conclusion. The trail court found that there were no genuine
issues as to material fact in dispute, and consequently,
summarily judged for the defendant. However,
plaintiff/appellant asserts that there are genuine issues of
material fact in dispute. When reviewing an order granting
summary judgment, the Utah Supreme Court has held, “we view the
facts and all reasonable inferences therefrom that can be drawn
therefrom in a light most favorable to party opposing the
motion. The legal conclusions of the trial court are not

accorded deference, but are reviewed in stead for correctness.”



Baldwin v. Burton, 850 P.2d 207 (Utah 1993). The Court will

review a trial court’s interpretation of a statute for

correctness. Beyvnon v. St. George-Dixie Lodge #1743, 854 P.2d

513 (Utah 1993).

ISSUE NO. 2: Whether material facts are in dispute
which preclude the granting of summary
judgment involving a grade crossing
being more than ordinarily hazardous?

STANDARD OF REVIEW: Again an issue of judicial conclusion.

However, in a negligence action, summary judgement should be

used with great caution. Massey v. Utah Power & Light, 609 P.2d

723 (Utah 1985). And summary judgement is only appropriate in

the most clear-cut case. Ingram v. Salt Lake City, 733 P.2d 126

(Utah 1987). In addition, because summary judgement is a

matter of law, the Utah Supreme Court reviews the trial court’s

ruling for correctness. Christensen v. Swenson, 874 P.2d 125
(Utah 1994).
ISSUE NO. 3: Whether Union Pacific can be held

liable for the injuries to plaintiff

because the train was traveling in

excess of the authorized speed limit?
STANDARD OF REVIEW: This issue is a question of law which

the Court of Appeals reviews for correctness. Landes v. Capital

City Bank, 795 P.2d 1127, 1129 (Utah 1990). See Hurlevy v. Board

of Review of Indus. Comm'n, 767 P.2d 524, 526 (Utah 1988).




DETERMINATIVE OR IMPORTANT PROVISIONS
The following provisions are set forth in Addendum A to
this Brief:
Utah Code Annotated § 56-1-14 (1953 as amended).
49 C.F.R. § 213.9 (1992)

49 C. F. R. § 217 (1992)



STATEMENT OF THE CASE

Nature of the Case:

This appeal comes from Alecia Jensen. Ms. Jensen appeals
the order dismissing her claim against Union Pacific Railroad
Company entered on June 9, 1995 by the Fourth District Court,
County of Utah, State of Utah, by the Honorable Boyd L. Park.
Ms. Jensen’s claim arises from a train/auto accident which
occurred in Springville, Utah where Ms. Jensen was thrown from
her automobile upon impact with a Union Pacific locomotive. As
a result of the collision, Ms. Jensen suffered a broken neck
resulting in permanent paralysis.

Course of the Proceedings and Disposition Below:

On May 16, 1994, Alecia Jensen, by and through her attorney
Allen K. Young, filed a complaint and jury demand in the Fourth
District Court for the County of Utah, State of Utah.

On February 6, 1995, a motion for summary judgement was
filed by the Union Pacific Railroad company. Alleging that
there were no issues of genuine fact regarding the three claims
asserted by the plaintiff. The claims asserted by the
plaintiff were that the train was traveling in excess of its
federally agreed upon speed, that the operator of the train did
not properly sound the whistle as is required by Utah Code
Annotated § 56-1-14 (1953 as amended), and that the grade
crossing was more than ordinarily hazardous assigning the

railroad an additional duty of care.



On March 2, 1995, the plaintiff responded to the
defendant ‘s motion, averring that there were issues genuine
issues of material fact and attaching affidavits of experts who
would testify to the correctness of the plaintiff’s assertions.

On April 11, 1995, the defendant filed a supplemental reply
memorandum for summary judgement. This motion was only days
before oral argument was scheduled by the Fourth District Court
on the motion for summary judgement.

On May 15, 1995, the Honorable Boyd L. Park issued a
memorandum decision finding for the defendant. Consequently, on
June 9, 1995, Judge Park signed an order dismissing Ms. Jensen’s
complaint.

On July 5, 1995, Ms. Jensen filed her notice of appeal with
the Utah Supreme Court which was “poured-over” to the Utah Court

of Appeals on October 25, 1995.

STATEMENT OF FACTS

Alecia Jensen was riding as a passenger in her car, which
was being driven by Bruce Brinkmeier. Brinkmeier stopped
directly behind a truck with an attached camper at a railroad
crossing in Springville, Utah. Directly across the grade
crossing, a livestock auction was taking place as it does on
most Saturday mornings throughout the year. The livestock
auction leads to terrible congestion around the grade crossing
as cars, trucks, and livestock trailers are packed into every

available spot to park surrounding the grade crossing.



The truck proceeded across the grade crossing, and
Brinkmeier followed and was struck in the passenger door by a
Union Pacific Freight train. Brinkmeier escaped relatively
unharmed, yet Jensen suffered a broken neck.

The railroad’s speed graph shows that the train was
traveling at a speed of between 50 and 51.3 miles-per-hour.
(Affidavits of Reading, Andrews, and page 77 of the Union
Pacific time table attached to their affidavits). The maximum
speed limit for trains in the area of the collision according to
the Union Pacific timetable in force on the date of the
collision was 50 Miles per hour. (Affidavits of Reading,
Andrews, and page 77 of the Union Pacific time table attached to
their affidavits). According to the railroad’s time table and
pursuant to federal regulation, 50 miles per hour is the
Federally enforceable speed, and speeds in excess of 50 violate
Federal law. (Reading affidavit). Had the Defendants train
travelled at 50 miles per hour or less for the three minutes
immediately prior to the collision, the train would have been at
least 392.25 feet southwest of the intersection, and would have
been at least 5.35 seconds from the crossing, thereby avoiding a
collision with the vehicle in which the Plaintiff was a
passenger. (Affidavit of Andrews).

In addition, The Pulse Electronics, Inc. graph taken from
the train at the scene does not reflect that a horn was sounded
prior to the collision. (Pulse Electronic, Inc. graph attached

to affidavits of Andrews and Reading). Furthermore, the



plaintiff as well as the driver of the car, Bruce Brinkmeier,
did not remember hearing the horn being sounded. (Plaintiff’s
Memorandum in Opposition to Sum. Judgement--Jensen Affidavit;
Brinkmeier depo. p. 15).
SUMMARY OF THE ARGUMENT

The trial court improperly dismissed this case on summary
judgement because material facts are in controversy as to
whether the train sounded its warning devise, and with regard to
the grade crossing being more than ordinarily hazardous.

The trial court also made an erroneous judgement of law
regarding train speed.

ARGUMENT
POINT NO. 1

Summary Judgment Should Not Be Granted Because

Material Facts Are In Dispute

When a Motion for Summary Judgment is submitted, the moving
party must establish that there are no material facts in dispute
and that the moving party is entitled to judgment as a matter of

law. Atkinson v. IHC Hospitals, Inc., 798 P. 2d 733 (Utah

1990). The Supreme Court also relates the facts and all
reasonable inferences therefrom in the light most favorable to

the non moving party. Christensen v. Swenson, 874 P.2d 125

(Utah 1994). Furthermore, the Utah Supreme Court has held that
summary judgment is generally inappropriate to resolve
negligence claims and should be employed “only in the most

clear-cut case.” Ingram v. Salt Lake City, 733 P.2d 126 (1987).




The plaintiff has disputed relevant facts that the defendant has
set forth as uncontroverted. The Plaintiff and Bruce Brinkmeier
both deny hearing any warning bells or whistles prior to the
collision. The Pulse speed graph which has a line for the horn
and whistle does not show that a whistle was blown prior to the
collision. The railroad has made inconsistent statements in its
answers to interrogatories and its affidavits about the nature
and manner of whether the horn was sounded or not. All of these
facts are material to a finder of fact. The undisputed
affidavits of the experts retained by the Plaintiff show that
the Train was speeding at the time of the collision and had been
for at least three minutes prior to the collision. Had the
train not been speeding, the accident would not have occurred
according to expert Andrews.

If material facts are in dispute, summary judgment is
inappropriate and should not be granted by the trial court.
Therefore, on the factual basis alone, summary judgement in
favor of the defendant should be denied. Nevertheless, the
following argument establishes the reasons defendant is not
entitled to summary judgment as a matter of law.

POINT NO. 2

Union Pacific Can Be Held Liable For The Injuries

To Plaintiff Because The Train Was Traveling In Excess

Of The Authorized Speed Limit

The defendant lays most of its eggs in the basket of CS



Transportation, Inc. v. Easterwood, 113 S. Ct. 732; 123 L. Ed.

2d 387 (1993), which is an issue that has not been reconciled
with Utah jurisprudence regarding more than ordinarily hazardous
crossings regarding this factual matter. In that case, Lizzy
Easterwood sued CSX Transportation for the wrongful death of her
husband. Easterwood, 113 S.Ct. at 1736. Thomas Easterwood was
killed when one of CSX's trains struck Mr. Easterwood's truck as
he was proceeding across a grade crossing in Cartersville,
Georgia. Id. Mrs. Easterwood claimed that CSX Transportation
did not maintain adequate railroad grade crossings, and that the
train was being negligently operated at excessive speeds, of
which both claims were made pursuant to Georgia common law. The
facts in the case were undisputed that the Federal Railway
Administration had set a maximum authorized speed on the section
of track in question at 60 miles per hour and the train which
struck the plaintiffs' vehicle was going significantly slower
than these prescribed limits. Justice White delivered the 7-2
opinion of the Court, which affirmed the Eleventh Circuit.
Writing for the Court, Justice White held that the "speed limits
must be read as not only establishing a ceiling, but also
precluding additional State regulation of the sort which
respondent seeks to impose on petitioner." Id. at 1742.
Consequently, the Court held that Mrs. Eastwood’s state, common
law negligence claim regarding train speed was preempted by the
federal regulation, holding “We thus conclude that the

respondent’s excessive speed claim cannot stand in light of the



Secretary’s adoption of the regulations in § 213.9,” upholding
the motion for summary judgement. Id. At 1743.

The logic of the Supreme Court in Easterwood 1is that the
Court did not want states or municipalities to interfere with
Federal law, the Federal Railway administration, or interstate
commerce. In that case, the plaintiffs made claims under state
common law negligence issues and claims that the defendants
exceeded reasonable speeds.

Not only are the facts in this case are very different, but
so is the legal theory. In this case, the defendant Union
Pacific Railroad Co., pursuant to 49 C. F. R. 217, has filed
with the Federal Railway Administration its Timetable evidencing
that the MAXIMUM authorized speed at the intersection of this
collision is 50 miles per hour. See Exhibit 2, page 77 of the
Union Pacific Railroad System Timetable No. 9 attached to
Plaintiff’s Memorandum in Opposition to Motion for Summary
Judgement. The rules, regulations and Timetables filed with the
Federal Railway Administration are enforceable against the
defendant, and train speeds in excess of those Timetables
violate Federal law. See the Affidavit of Bruce
Reading, attached to his Affidavit contained within Plaintiff’'s
Memorandum in Opposition to Motion for Summary Judgement.

The undisputed fact is that the defendant's train was
traveling in excess of 50 miles per hour immediately prior to
the collision and had averaged, for three miles immediately

prior to the collision, a speed of 51.5 miles per hour. See the

10



Affidavit of J. Bruce Reading attached as Exhibit 1 contained
within Plaintiff’s Memorandum in Opposition to Motion for
Summary Judgement. See also the Affidavit of Dennis Andrews,
attached within Defendant’s Motion For Summary Judgement/Points
and Authorities.

The plaintiff in this case does not attempt to impose upon
the defendant Union Pacific Railroad Co. a state speed
regulation which is more stringent than its Federal counterpart.
Rather, the plaintiff claims that the defendants train was
exceeding its own maximum authorized Timetable speed (thereby
violating Federal law) and in so doing was negligent. Plaintiff
submits that this negligence was a cause in fact of the
collision which so horribly injured the plaintiff. Furthermore,

the trial court relied on Southern Pacific Transportation Co. Vv.

Public Util. Comm’n of Oregon, 9 F.3d 807 (9th Cir. 1993), which

also confuses this point of law. In that case, Oregon passed
a statute permitting authorities to ban the warning horns and
whistles of trains under certain conditions. The circuit court
held that because the Federal Railroad Administration did not
approve or adopt these specific rules the rules advocated by
Oregon did not have the force of law. However in this case 49
C.F.R. § 217 specifically provides for the registering of time
tables. Further, the § 217 is titled “Operating Rules.”

POINT NO. 3

Compliance With Requirements of U.C. A. § 56-1-14

Is An Issue of Genuine Material Fact

11



Whether Union Pacific fulfilled its duty to conduct the
proper procedure required by Utah law is a disputed issue of
genuine material fact. Utah Code Annotated § 56-1-14 requires:

Every locomotive shall be provided with a bell which
shall be rungcontinuously from a point not less than
eighty rods from any city or town street or public
grade crossing until such city or town street or
public highway grade crossing shall be crossed except
in towns and in terminal points, the sounding of the
locomotive whistle or siren at least one-fourth of a
mile before reaching any such grade crossing shall be
deemed eguivalent to ringing the bell as aforesaid.
U.C.A § 56-1-14 (Emphasis added).

§ 56-1-14 was clarified by Justice Maughan in Curtis v. Harmon

Electronics, Inc., 575 P.2d 1044, 1046 (Utah 1978); Justice

Maughan wrote for the Utah Supreme Court, “[t]lhe statute
requires a bell to be rung for 80 rods (one quarter mile) before
the crossing, for the purpose of warning approaching traffic of
the train's approach. The sounding of the whistle is a
substitute for the bell, but there is no reason to assume the
warning purpose is in anyway changed.” Justice Maughan also
held, “[t]lhe clear intent of the statute is to require either
the ringing of a bell or the sounding of a whistle for one
quarter of a mile before entering the crossing. Allowing the
sounding of a whistle at any point before reaching one quarter
of a mile from the crossing would produce obviously absurd
results. And in Footnote 1 of the opinion, Justice Maughan
wrote that it is “common knowledge” that railroads require four
blasts in a pattern of two long, one short, and another long

blast which continues through the grade crossing. Effectively

12



Justice Maughan clarified the standard of care for railroads
which must comply with §56-1-14 as sounding the warning at a
gquarter mile before the grade crossing and continuing through
the grade crossing.

The Plaintiff, nor the driver of the vehicle Bruce
Brinkmeier ever heard the train sound its horns or whistles.
(Defendant’s motion for summary judgment; Brinkmeier depo. p.
15). Train horns and whistles are historically very loud. The
failure of the plaintiff or her driver to hear them certainly
creates an issue of fact about whether the engineer ever or in
what manner sounded the horns or bells.

In the statements of witnesses Gerald and Whitney Hill, and
Ryan Puffer, the engineer, there is no mention of the train's
horn blowing or bell sounding as is required by law. See
Exhibit A to Defendant's Motion for Summary Judgment, the Utah
County Sheriff's Department Report, Voluntary Statements.
Gerald and Whitney Hill were occupants of the automobile which
proceeded across the grade crossing i1mmediately before the
defendant's train struck plaintiff's car as it started across
the grade crossing. The plaintiff argues that the Hills®
statements are not only proof that the whistle was not blown,
but also of the "more than ordinarily dangerous" nature of the
grade crossing, which is specifically addressed in section D of
this response.

Furthermore, the defendant's Statement of Fact varies from

its Answers to Plaintiff's First Set of Interrogatories. In its

13



answer to plaintiff's Interrogatory asking, "How many times, and
at what intervals, was the whistle of the defendant's train
activated in the minute prior to the collision with the vehicle
in which the plaintiff was a passenger?" the defendant
answered, "continuously from approximately one gquarter mile
prior to the crossing in a two long, one short, one long repeat
sequence." Yet according to Number 15 of Defendant's Memorandum
of Points and Authorities, "Puffer turned the bell on when he
started sounding the whistle for the 5950 South crossing. He
never turned the bell off until after the accident. Puffer
operated the whistle and bell continuously from more than one
gquarter mile away up to the point of accident." The first
account of the whistle blowing mentions a pattern or "sequence';
however, the second record does not mention any such pattern.

It merely states that the bell and whistle were operated
"continuously" (Defendant's Memorandum of Points and Authorities
in Support of Motion for Summary Judgment, page 5).

The Event Record taken from the train by the Utah County
Sheriff at the time of the collision indicates that no whistles
or bells were sounded by the train. See Defendant’s Motion for
Summary Judgement. It is a question of material fact as to
whether or not the recorder was working properly, or if the
train did not in fact sound any whistles or bells, and is a
question for a finder of fact, to be determined by evidence and
testimony at trial.

The plaintiff, Alicia Jensen, did not hear the train sound

14



its whistle or bells. See the Affidavit of Alicia Jensen. See
also, the taped statement of Bruce Brinkmeier, the driver of the
Jensen vehicle, taken by Lawrence Curley, Union Pacific Claims
Representative, wherein Mr. Brinkmeier stated that he did not
hear the train blow its whistle. See Brinkmeir Affidavit,
Defendant’s Motion for Summary Judgement. Whether Alicia Jensen
and Bruce Brinkmeier did not hear the train's whistle or bells
because they were not blown, or because the sound was muffled by
the sounds of the auction, is a question of material fact.
However, in their reply memorandum in support of motion for
summary judgment, defendant states that because there was no
witness specifically listening for the train’s horn, the
testimony is merely negative testimony and does not establish
fact. (Defendant’s Reply Motion for Summary Judgement p.6) As
to proof of the sounding a warning, the Utah Supreme Court has
held that witnesses do not have to be positively listening for

the whistle or the horn. Curtis v. Harmon Electronics, Inc.,

575 P.2d 1044, 1066 (Utah 1978); Hudson v. Union Pacific

Railroad Co., 20 Utah 245, 233 P.2d 357 (1951). In other words,

negative testimony is adequate to find a railroad at fault for
not sounding its warning horn.

In Curtis, the Court overruled a directed verdict for the
defense where the trial court held that the plaintiff had only
negative evidence. The Court argued that because the
plaintiff’s three witnesses were very near to the accident, they

could testify as to whether or not the warning was actually

15



sounded regardless of whether they were specifically listening
for the warning or not. Furthermore, whether the warning was
sounded or not is an issue of fact for the jury.

After proof one necessarily turns to damages. § 56-1-14
states, “Every person in charge of a locomotive violating the
provisions of this section is guilty of a misdemeanor, and the
railroad company shall be liable for all damages which any
person may sustain by reason of such violation.”

In sum, the issue of whether Union Pacific actually
operated its bell and whistle, as is required by law, is a
genuine issue of material fact to which a fact finder--jury--
needs to determine whether or not the horn was in fact blown and
apportion damages if they find that the horn was not blown.

POINT NO. 4

Plaintiff Is Claiming That Grade Crossing is More

than Ordinarily Dangerous, Which Is An Issue For Trial.

Plaintiff's Complaint avers that the crossing was "more
than ordinarily hazardous" (Plaintiff's Complaint, Paragraph 7).

Under the holding in English v. Southern Pacific Co., 13 Utah

407, 45 P.47 (1986), a crossing that is "more than ordinarily
hazardous" adds an additional duty of care to the railroad. The

English standard was recently applied in Gleave v. Denver & Rio

Grande Western Railroad Company, 749 P. 24 660 (1988), for

injuries caused in a grade crossing accident. In Gleave, the
Court held that the plaintiff could not argue any defect which

was the responsibility of UDOT, meaning any permanent warning

16



devices. However, if the plaintiff had proven that the crossing
was more than ordinarily dangerous, "it was a matter for the
jury to determine whether or not the railroad was at fault. Id.
at 633. The Gleave jury found Rio Grande at fault because trees
blocked the view of the train; the jury's verdict was upheld by
the Utah Supreme Court.

Recently, in Duncan v. Union Pacific Railroad, 842 P. 2d

832 (1992), a car containing a driver and three passengers was
struck by a train on Droubay Road in Tooele County. The Duncan

Court upheld precedent established in English v. Southern

Pacific Co., 13 Utah 407, 45 P. 47 (1896), that railroad

companies are not responsible for crossing conditions unless the
crossing is "more than ordinarily hazardous." Id at 833. The
Utah Supreme Court, in Duncan, held that the crossing was not
more than ordinarily hazardous as 'plaintiffs could not
demonstrate, or even suggest, what more Union Pacific could have
done to make this crossing safer, short of installing automatic
warning lights and signs and gates, which admittedly was not its
responsibility." Id. at 833. However, in Duncan, the
plaintiff's claim centered around the warning devices issue, to
which the Utah Court of Appeals held that "the plaintiffs could
not prove or claim that there were any other reasons for the
train company's negligence." Id. at 833.

As distinguished from Duncan, Plaintiff/Appellant has
suggested numerous recommendations which Union Pacific could

apply which would reduce the likelihood of a train/automobile

17



accident at this particular grade crossing. Some of which are:
1) slow the trains down, 2) post a flag man on Saturday mornings
when there are livestock auctions, 3) mail a copy of your time
table to the auction yard. If a jury found that this particular
grade crossing is in fact more than ordinarily dangerous, the
railroad could respond to its duty of heightened care by acting
in a responsible manner. Yet the railrocad cites, U.C.A. § 41-6-
19, which states that property owners have the duty to “remove
from his property any tree, plant, shrub, or other obstruction,
or part of it, which, by obstructing the view of any operator,
constitutes a traffic hazard.” Utah Code Annotated § 41-6-19
(1953 as amended). However, the auction yard does not own all
of the property which its participants park upon. Moreover, the
parked cars are not the only hazard, for the commotion,
atmosphere, and moving traffic also add to the heightened risk
at this grade crossing. This foreseeable risk has been
interpreted by Utah courts as imposing a heightened duty upon

the railroad. See Duncan v. Union Pacific Railroad, 842 P. 24

832 (1992); English v. Southern Pacific Co., 13 Utah 407, 45 P.

47 (1896); Bridges v. Union Pacific R.R., 488 P.2d 738 (1971);

Hobbs v. Denver & Rio Grande W. R.R., 677 P.2d 1128 (Utah 1984);

Gleave v. Denver & Rio Grande Western Railroad Company, 749 P.

2d 660 (1988).
So reading English in the light of Duncan, a plaintiff must
aver that the rail crossing was extra hazardous for reasons

other than warning devices, which the plaintiff has done,
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arguing that the auction barn accompanied by the busy nature of
a livestock auction, including trucks and trailers parked near
the crossing as well as accompanying traffic, creates all of the
elements of a more than ordinarily dangerous crossing
(plaintiff's Complaint, Paragraph 7). In Duncan, the Court
stated the criteria for a "more than ordinarily dangerous
crossing":

a crossing might be found to be more than ordinarily
hazardousif it was in a thickly populated portion of a
city; if the view of the tracks was obstructed because
of the railroad itself or because of the natural
objects; if the crossing was frequented by heavy
traffic so that approaching trains could not be heard;
or if, for any reason devices employed at the crossing
were rendered inadequate to warn the public of the
danger of an approaching train. . . Duncan v. Union
Pacific Railroad, 842 P. 2d 832 at 834 (1992)

[emphasis added].

This line of argument is directly in conflict with
Defendant's Motion for Summary Judgment (Defendant's Motion for
Summary Judgment, Section 2 p. 9). Union Pacific "denies that
the crossing was more than ordinarily dangerous", yet plaintiff
claims the auction barn as well as the traffic which accompanies
a livestock auction complies with the criteria established in
English and upheld in Duncan. The grade crossing which was the
scene of the accident is as busy during an auction as any
suburban city street; furthermore, the noise and commotion
resulting from a livestock auction created noise and commotion
so that a driver might not hear the train's whistle or bell when
properly operated. Defendant's photographs, taken on the sixth

of February, the Sunday following the accident, do not capture
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the full story of the grade crossing on an auction day.

CONCLUSION
Based upon there being material facts in dispute, facts
surrounding the sounding of the warning horn, and facts about
the nature of the grade crossing, summary judgement in this case
was inappropriate. Furthermore, the trail court made an error
in interpreting federal regulation, which mandates that a
railroad’s time table becomes law. In sum, the trial court

summarily dismissed a case which should have its day in court.
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REQUEST FOR ORAL ARGUMENT

The plaintiff respectfully requests this Court to hear oral

argument on this issue. The issue presents an issue of law

which has not been heard by an appellate court in Utah, making

the disposition of this case jurisprudentially important.

RESPECTFULLY SUBMITTED, this day of November, 1995.

ALLENYR/ YoupG

Attorney for Appellant
101 East 200 South
Springville, Utah 84663
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§216.13

(¢) A railroad freight car subject to
the notice prescribed in paragraph (a)
of this section may be moved from the
place where it was found to be unsafe
for further service to the nearest avail-
able point where the car can be re-
paired, if such movement is necessary
to make such repairs. However, the
movement is subject to the further re-
strictions of §215.9 of this chapter.

(41 FR 18657, May 6, 1976, as amended at 41
FR 43153, Sept. 30, 1976)

$216.13 Special notice for repairs—lo-
comotive.

(a) When an FRA Motive Power and
Equipment Inspector determines a lo-
comotive i8 not safe to ouperate in the
service to which it is put, whether by
reason of nonconformity with the FRA
Locomotive Inspection Regulations set
forth in part 230 of this chapter or by
reason of any other condition render-
ing the locomotive unsafe, he notifies
the railroad in writing that the loco-
motive {8 not in serviceable condition.
After receipt of the Special Notice, the
railroad shall remove the locomotive
from service until it is restored to serv-
iceable condition. The locomotive may
not be deemed to be in serviceable con-
dition until it complies with all appli-
cable requirements of part 230 of this
chapter and until all additional defi-
clencies identified in the Special No-
tice have been corrected.

(b) The carrier shall notify the FRA
Regional Director of Railroad Safety in
writing when the locomotive is re-
turned to service, specifying the re-
pairs completed. The carrier officer or
employee directly responsible for the
repairs shall subscribe this writing
under oath.

§$216.15 Special notice for repairs—
track cm.

(a) When an FRA Track Inspector or
State Track Inspector determines that
track does not comply with the re-
quirements for the class at which the
track Is being operated, as defined in
the Track Safety Standards (49 CFR
part 213), he notifies the railroad in
writing that the track is being lowered
in class and that operations over that
track must comply with the speed limi-
tations prescribed in part 213 of this
chapter. The notice describes the con-

49 CFR Ch. Il (10-1-94 Edition)

ditions requiring the track to be low-
ered in class, specifies the exact loca-
tion of the affected track segment, and
states the highest class and cor-
responding maximum speeds at which
trains may be operated over that
track. After receipt of such notice, the
speeds at which trains operate over
that track shall not exceed the stated
maximum permissible speeds, until
such time as the track conforms to ap-
plicable standards for a higher class.

(b) The railroad shall notify the Re-
gional Director in writing when the
track is restored to a condition permit-
ting operations at speeds authorized
for a higher class, specifying the re-
pairs completed.

[41 FR 43153, Sept. 30, 1976]

$216.17 Appeals.

(a) Upon receipt of a Special Notice
prescribed in §§216.11, 216.13, or 216.15, a
railroad may appeal the decision of the
Inspector to the FRA Regional Direc-
tor of Railroad Safety for the region in
which the notice was given. The appeal
shall be made by letter or telegram.
The FRA Regional Director assigns an
inspector, other than the inspector
from whose decision the appeal is being
taken, to reinspect the railroad freight
car, locomotive, or track. The rein-
spection will be made immediately. If
upon reinspection, the railroad freight
car or locomotive i8 found to be in
serviceable condition, or the track is
found to comply with the requirements
for the class at which it was previously
operated by the railroad, the FRA Re-
gional Director or his agent imme-
diately notifies the railroad, where-
upon the restrictions of the Special No-
tice cease to be effective. If on rein-
spection the decision of the original in-
spector is sustained, the FRA Regional
Director notifies the railroad that the
appeal has been denied.

(b) A rallroad whose appeal to the
FRA Regional Director for Railroad
Safety has been denied may, within
thirty (30) days from the denial, appeal
to the Administrator. After affording
an opportunity for informal oral hear-
ing, the Administrator may affirm, set
aside, or modify, in whole or in part,
the action of the FRA Regional Direc-
tor.
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(¢) The requirements of a Special No-
tices issued under this subpart shall re-
main in effect and be observed by rail-
roads pending appeal to a Regional Di-
rector for Railroad Safety or to the Ad-
ministrator.

Subpart C—Emoriency Order—
Trac

$216.21 Notice of track conditions.

(a) When an FRA Track Inspector or
State Track Inspector finds track con-
ditions which may require the issuance
of an Emergency order removing the
track from service under section 203,
Public Law No. 91-458, 84 Stat. 972 (45
U.S.C. 432), the Inspector may issue a
notice to the railroad owning the
track. The notice sets out and de-
scribes the conditions found by the In-
spector and specifies the location of de-
fects on the affected track segment.
The Inspector provides a copy to the
FRA Regional Track Engineer and the
FRA Regional Director for Railroad
Safety.

(b) In the event the railroad imme-
diately commences repairs on the af-
fected track and so advises the FRA
Regional Track Engineer, the Regional
Track Engineer assigns an Inspector to
reinspect the track immediately on the
completion of repairs. If upon reinspec-
tion the Inspector determines that nec-
essary repairs have been completed, he
withdraws the Notice of Track Condi-
tions.

$216.28 Consideration of recommenda-
tion.

Upon receipt of a Notice of Track
Conditions issued under §216.21, the
FRA Regional Director for Railroad
Safety prepares a recommendation to
the Administrator concerning the issu-
ance of an Emergency order removing
the affected track from service. In pre-
paring this recommendation, the FRA
Regional Director considers all written
or other material bearing on the condi-
tion of the track received from the
railroad within three (3) calendar days
of the issuance of the Notice of Track
Conditions and also considers the re-
port of the FRA Regional Track Engi-
neer.

§216.27

§216.25 Issuance and review of emer-
gency order.

(a) Upon recommendation of the FRA
Regional Director for Railroad Safety,
the Administrator may issue an Emer-
gency order removing from service
track identified in the notice issued
under §216.21.

(b) As specified in section 203, Public
Law No. 91458, 84 Stat. 972 (45 U.S.C.
432), opportunity for review of the
Emergency order is provided in accord-
ance with section 554 of title 5 of the
U.S.C. Petitions for such review must
be submitted in writing to the Office of
Chief Counsel, Federal Raillroad Ad-
ministration, Washington, DC 20590.
Upon receipt of a petition, FRA will
immediately contact the petitioner
and make the necessary arrangements
for a conference to be held at the earli-
est date acceptable to the petitioner.
At this conference, the petitioner will
be afforded an opportunity to submit
facts, arguments and proposals for
modification or withdrawal of the
Emergency order. If the controversy is
not resolved at this conference and a
hearing is desired, the petitioner must
submit a written request for a hearing
within fifteen (15) days after the con-
ference. The hearing will commence
within fourteen (14) calendar days of
receipt of the request and will be con-
ducted in accordance with sections 556
and 575, title 5, U.8.C.

(c) Unless stayed or modified by the
Administrator, the requirements of
each Emergency order issued under
this subpart shall remain in effect and
be observed pending decision on a peti-
tion for review.

$216.27 Reservation of authority and
discretion.

The FRA may issue Emergency or-
ders concerning track without regard
to the procedures prescribed in this
subpart whenever the Administrator
determines that immediate action is
required to assure the public safety.

PART 217—RAILROAD OPERATING
RULES

Subpart A—General
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§217.

BSec.
217.1 Purpose.
217.3 Application,
217.4 Definitions,
217.6 Penalty.
217.7 Operating rules;
079" Toas.
. rogram of o
2 8spections; reccord‘l,tear:x;»t‘llx‘l)g!'].‘ll rests and n-
"Jrlu lel:'ogrun of instruction on operating
l(“m.n;:.ecordkeeplng; electronic record-
317.13 Information collection.

APPENDIX A TO PART 217—
kel SCHEDULE OF CIviL

AUTHORITY: 49 U.S.C. 20103, 20

.8.C. , 20107, 20
20113, 21301, 21304, 21311 (1984) (formerly c;;}:
fled at 45 U.8.C. 431, 437, 433); Pub. L. 103.272
(1994); and 49 CFR 1.4%(m). o

SOURCE: 39 FR 4117
othorwise cott 6, Nov. 25, 1974, unless

Subpart A—~General
§217.1 Purpoee.

Through the requirements o

part, the Federal Railroad Admlrflsg“:
tion learns the condition of operating
rules and practices with respect to
trains and other rolling equipment in
the railroad industry, and each rail-
road is required to instruct its employ-
ees in operating practices,

§217.3 Application.

(a) Except as provided in
(b) of this section, this part mﬁr: 22
railroads that operate trains or other
rolling equipment on standard gage
track which 18 part of the general rail-
road system of transportation.
(b) This part does not apply to—
(1) A railroad that operates only on
:x;c:&::mltg:han Installation which is
o € general railro
of(;ransportatlon; or o syetem
) Rapid transit operations i
n an
:;:a:et:;ea]that{lare not connected with
ral railroad s -
porterier ystem of trans

[40 FR 2690, Jan. 15, 1975, as
FR 33229, Aug. 14, 1989) o onded et b4

§217.4 Deflinitions.

gs used in this part—
lass 1, Class II, and Class III ha
s ve the
;neanlng assigned by regulations of the
cnterstate Commerce Commission (49
FR part 1201; General Instructions 1-
1), as those regulations may be revised

filing and record-

49 CFR Ch. Il (10-1-94 Edition)

and applied by order of the

&mh;ndll?ig modifications Colxgml s(;l.o.n
resholds

Justrte based revenue deflator ad.
Division headquarters means th

tion designated by the railroad :h:or?;

high-level operating manager (e.g., a

superintendent, division manage} .'or

equivalent), who has Jjurisdiction ov;er

portion of the railroad, has an office y

. System headquarters means the ldc&-

lon designated by the railroad as the

general office for the railroad system

{59 FR 43070, Aug. 23, 1994)

EFFECTIVE DATE NOTE: At 50 F
: R 43070,
22, 1994, §217.4 was added effective Nover:b“:

§217.5 Penalty.

Any person (including a railro.

any manager, supervisor, ofﬁc;:dl u;c:
other employee or agent of a rallrc')ad)
who violates any requirement of this
part or causes the violation of any such
requirement is subject to a civil pen-
alty of at least $250 and not more than
$10,000 per violation, except that: Pen-
alties may be assessed against individ-
uals only for willful violations, and

where a grossly negligent violation ox:
& pattern of repeated violations hag
created an imminent hazard of death or
injury to persons, or has caused death
or injury, a penalty not to exceed
320,000 per violation may be assessed

Each day a violation continues shali
constitute a separate offense. See ap-
pendix A to this part for a statement of
agency civil penalty policy.

[53 FR 28509, July 28, 1988
FR 52027 Do 2. 1966) » &8 amended at 53

§217.7 Operati 5
ordkeep;lng.n‘ rules; filing and rec-
(&) On or before Decemb
each Class I railroad, Class ?f ri.li’lrt?;'
the National Railroad Passenger Cor-'
poration, and each railroad providing
commuter service in a metropolitan or
suburban area that is in operation on
November 21, 1994, shall flle with the
Federal Railroad Administrator, Wash-
ington, DC 20590, one copy of its code of
operating rules, timetables, and time-
table special instructions which were
in effect on November 21, 1994. Each
Class I railroad, each Class II railroad
and each railroad providing commut,ex:
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service in a metropolitan or suburban
area that commences operations after
November 21, 1994, shall file with the
Administrator one copy of its code of
operating rules, timetables, and time-
table special instructions before it
commences operations.

(b) After November 21, 1994, each
Class I raflroad, each Class II railroad,
the National Railroad Passenger Cor-
poration, and each railroad providing
commuter service in a metropolitan or
suburban area shall file each new
amendment to its code of operating
rules, each new timetable, and each
new timetable special instruction with
the Federal Railroad Administrator
within 30 days after it is issued.

(c) On or after November 21, 1994,
each Class III railroad and any other
railroad subject to this part but not
subject to paragraphs (a) and (b) of this
section shall keep one copy of its cur-
rent code of operating rules, time-
tables, and timetable special instruc-
tions and one copy of each subsequent
amendment to its code of operating
rules, each new timetable, and each
new timetable special instruction, at
its systemn headquarters, and shall
make such records available to rep-
resentatives of the Federal Railroad
Administration for {inspection and
copying during normal business hours.

(69 FR 43070, Aug. 22, 1994)

EFFECTIVE DATE NOTE: At 59 FR 43070, Aug.
22, 1994, §217.7 was revised effective Novem-
ber 21, 1994. For the convenience of the user,
the superseded text is set forth below.

$317.7 Filing of operating rules.

(a) Before February 1, 1975, each railroad
that is in operation on January 1, 1975, shall
file with the Federal Railroad Adminis-
trator, Washington, DC 20590, one copy of its
code of operating rules, timetables, and
timetable special instructions which were in
effect on January 1, 1975. Each railroad that
commences operation after January 1, 1975,
shall file with the Administrator one copy of
its code of operating rules, timetables, and
timetable instructions before it commences
operations.

(b) Each amendment to a railroad’'s code of
operating rules, each new timetable, and
each new timetable special instruction
which is issued after January 1, 1975, shall be
filed with the Federal Railroad Adminis-
trator within 30 days after it is issued.

§217.9

2179 Program of operational tests
s and inspections; reolz)erdkeeping.

(a) Reguirement to conduct operational
tests and inspections. Each railroad to
which this part applies shall periodi-
cally conduct operational tests and in-
spections to determine the extent of
compliance with its code of operating
rules, timetables, and timetable special
instructions in accordance with a writ-
ten programn retained at its system
headquarters and at the division head-
quarters for each division where the
tests are conducted.

(b) Written program of operational tests
and inspections. On or after November
21, 1994, or 30 days before commencing
operations, whichever is later, each
railroad to which this part applies
shall retain one copy of its current pro- -
gram for periodic performance of the
operational tests and inspections re-
quired by paragraph (a) of this section
and one copy of each subsequent
amendment to such program. These
records shall be retained at the system
headquarters of the railroad and at the
division headquarters for each division
where the tests are conducted, for
three calendar years after the end of
the calendar year to which they relate.
These records shall be made available
to representatives of the Federal Rail-
road Administration for inspection and
copying during normal business hours.
The program shall—

(1) Provide for operational testing
and inspection under the various oper-
ating conditions on the railroad;

(2) Describe each type of operational
test and inspection adopted, including
the means and procedures used to carry
it out;

(3) State the purpose of each type of
operational test and inspection;

(4) State, according to operating divi-
sions where applicable, the frequency
with which each type of operational
test and inspection is conducted;

(5) Begin within 30 days after Novem-
ber 21, 1994, or the date of commencing
operations, whichever is later; and

(6) Include a schedule for making the
program fully operative within 210 days
after it begins.

(¢c) Records of individual tests and in-
spections. Each railroad to which this
part applies shall keep a record of the
date, time, place, and result of each
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§217.1

Bec.

217.1 Purpose.

217.3 Application.

217.4 Definitions.

217.6 Penalty.

217.7 Operating rules; filing and record-
keeping.

217.9 Program of operational tests and in-
spections; recordkeeping.

317.11 Program of instruction on operating
rules; recordkeeping; electronic record-
keeping.

217.13 Information collection.

APPENDIX A TO PART 317—S8CHEDULE OF CIVIL
PENALTIES

AUTHORITY: 49 U.8.C. 20103, 20107, 20111,
20112, 21301, 21304, 21311 (1994) (formerly codi-
fled at 45 U.8.C. 431, 437, 438); Pub. L. 103-272
(1984); and 49 CFR 1.49(m).

BOURCE: 39 FR 41176, Nov. 26, 1974, unless
otherwise noted.

Subpart A—General

$217.1 Purpose.

Through the requirements of this
part, the Federal Railroad Administra-
tion learns the condition of operating
rules and practices with respect to
trains and other rolling equipment in
the railroad industry, and each rail-
road is required to instruct its employ-
ees in operating practices.

$217.3 Application.

(a) Except a8 provided in paragraph
(b) of this section, this part applies to
rallroads that operate trains or other
rolling equipment on standard gage
track which is part of the general rail-
road system of transportation.

(b) This part does not apply to—

(1) A railroad that operates only on
track inside an installation which is
not part of the general railroad system
of transportation; or

(2) Rapid transit operations in an
urban area that are not connected with
the general railroad system of trans-
portation.

[40 FR 2690, Jan. 15, 1975, as amended at 64
FR 33229, Aug. 14, 1989)

§217.4 Deflnitions.

As used in this part—

Class 1, Class 11, and Class 111 have the
meaning assigned by regulations of the
Interstate Commerce Commission (49
CFR part 1201; General Instructions 1-
1), as those regulations may be revised

49 CFR Ch. Il (10-1-94 Edition)

and applied by order of the Commission
(including modifications in class
thresholds based revenue deflator ad-
Justments).

Division headquarters means the loca-
tion designated by the railroad where a
high-level operating manager (e.g., a
superintendent, division manager, or
equivalent), who has jurisdiction over a
portion of the railroad, has an office.

System headquarters means the loca-
tion designated by the railroad as the
general office for the railroad system.

(58 FR 43070, Aug. 22, 1994)

EFFECTIVE DATE NOTE: At 50 FR 43070, Aug.
:f. 1&. §217.4 was added effective November
1, 1994.

§217.5 Penalty.

Any person (including a railroad and
any manager, supervisor, official, or
other employee or agent of a railroad)
who violates any requirement of this
part or causes the violation of any such
requirement is subject to a civil pen-
alty of at least $250 and not more than
$10,000 per violation, except that: Pen-
alties may be assessed against individ-
uals only for willful violations, and,
where a grossly negligent violation or
a pattern of repeated violations has
created an imminent hazard of death or
injury to persons, or has caused death
or injury, a penalty not to exceed
$20,000 per violation may be assessed.
Each day a violation continues shall
constitute a separate offense. See ap-
pendix A to this part for a statement of
agency civil penalty policy.

(63 FR 28509, July 28, 1988, as amended at 53
FR 52927, Dec. 29, 1968]

§217.7 Operating rules; filing and rec-
ordkeeping.

(a) On or before December 21, 1994,
each Class I railroad, Class II railroad,
the National Railroad Passenger Cor-
poration, and each railroad providing
commuter service in a metropolitan or
suburban area that is in operation on
November 21, 1994, shall file with the
Federal Railroad Administrator, Wash-
ington, DC 20590, one copy of its code of
operating rules, timetables, and time-
table special instructions which were
in effect on November 21, 1994. Each
Class I railroad, each Class II railroad,
and each railroad providing commuter
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service in a metropolitan or suburban
area that commences operations after
November 21, 1994, shall file with the
Administrator one copy of its code of
operating rules, timetables, and time-
table special instructions before it
commences operations.

(b) After November 21, 1994, each
Class I railroad, each Class II railroad,
the National Railroad Passenger Cor-
poration, and each railroad providing
commuter service in a metropolitan or
suburban area shall file each new
amendment to its code of operating
rules, each new timetable, and each
new timetable special instruction with
the Federal Railroad Administrator
within 30 days after it is issued.

(¢c) On or after November 21, 1994,
each Class III railroad and any other
railroad subject to this part but not
subject to paragraphs (a) and (b) of this
section shall keep one copy of its cur-
rent code of operating rules, time-
tables, and timetable special instruc-
tions and one copy of each subsequent
amendment to its code of operating
rules, each new timetable, and each
new timetable special instruction, at
its system headquarters, and shall
make such records available to rep-
resentatives of the Federal Railroad
Administration for inspection and
copying during normal business hours.

(69 FR 43070, Aug. 22, 1994)

EFFECTIVE DATE NOTE: At 59 FR 43070, Aug.
22, 1994, §217.7 was revised effective Novem-
ber 21, 1904. For the convenience of the user,
the superseded text is set forth below.

§317.7 Filing of operating rules.

(a) Before February 1, 1975, each railroad
that 18 in operation on January 1, 1975, shall
fille with the Federal Railroad Adminis-
trator, Washington, DC 20590, one copy of its
code of operating rules, timetables, and
timetable special instructions which were in
effect on January 1, 1975. Each rallroad that
commences operation after January 1, 1975,
shall file with the Administrator one copy of
its code of operating rules, timetables, and
timetable instructions before it commences
operations.

(b) Each amendment to a railroad’s code of
operating rules, each new timetable, and
each new timetable special {instruction
which is 1ssued after January 1, 1975, shall be
filed with the Federal Rallroad Adminis-
trator within 30 days after it is issued.

§217.9

§217.9 Program of operational tests
and inspections; recordkeeping.

(a) Requirement to conduct operational
tests and inspections. Each railroad to
which this part applies shall periodi-
cally conduct operational tests and in-
spections to determine the extent of
compliance with its code of operating
rules, timetables, and timetable special
instructions in accordance with a writ-
ten program retained at its system
headquarters and at the division head-
quarters for each division where the
tests are conducted.

(b) Written program of operational tests
and inspections. On or after November
21, 1994, or 30 days before commencing
operations, whichever is later, each
railroad to which this part applies
shall retain one copy of its current pro--
gram for periodic performance of the
operational tests and inspections re-
quired by paragraph (a) of this section
and one copy of each subsequent
amendment to such program. These
records shall be retained at the system
headquarters of the railroad and at the
division headquarters for each division
where the tests are conducted, for
three calendar years after the end of
the calendar year to which they relate.
These records shall be made available
to representatives of the Federal Rail-
road Administration for inspection and
copying during normal business hours.
The program shall—

(1) Provide for operational testing
and inspection under the various oper-
ating conditions on the railroad;

(2) Describe each type of operational
test and inspection adopted, including
the means and procedures used to carry
it out;

(3) State the purpose of each type of
operational test and inspection;

(4) State, according to operating divi-
sions where applicable, the frequency
with which each type of operational
test and inspection is conducted;

(5) Begin within 30 days after Novem-
ber 21, 1994, or the date of commencing
operations, whichever is later; and

(6) Include a schedule for making the
program fully operative within 210 days
after it begins.

(¢) Records of individual tests and in-
spections. Each railroad to which this
part applies shall keep a record of the
date, time, place, and result of each
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§217.9

operational test and inspection that
was performed in accordance with its
program. Each record shall specify the
officer administering the test and in-
spection and each employee tested.
These records shall be retained at the
system headquarters of the railroad
and at the division headquarters for
each division where the tests are con-
ducted for one calendar year after the
end of the calendar year to which they
relate. These records shall be made
available to representatives of the Fed-
eral Rallroad Administration for in-
spection and copying during normal
business hours.

(d) Annual summary on operational
tests and inspections. Before March 1 of
each calendar year, each railroad to
which this part applies, except for a
rajlroad with less than 400,000 total
manhours, shall retain, at each of its
division headquarters and at the sys-
tem headquarters of the railroad, one
copy of a written summary of the fol-
lowing with respect to its previous
year's activities: The number, type,
and result of each operational test and
inspection, stated according to operat-
ing divisions where applicable, that
was conducted as required by para-
graphs (a) and (b) of this section. These
records shall be retained for three cal-
endar years after the end of the cal-
endar year to which they relate and
shall be made available to representa-
tives of the Federal Railroad Adminis-
tration for inspection and copying dur-
ing normal business hours.

(e) Electronic recordkeeping. Each rail-
road to which this part applies is au-
thorized to retain by electronic record-
keeping the information prescribed in
paragraphs (b) through (d) of this sec-
tion, provided that all of the following
conditions are met:

(1) The rallroad adequately limits
and controls accessibility to such in-
formation retained in its electronic
database system and identifies those
individuals who have such access;

(2) The railroad has a terminal at the
system headquarters and at each divi-
sion headquarters;

(3) Each such terminal has a desk-top
computer (i.e., monitor, central proc-
essing unit, and keyboard) and either a
faceimile machine or a printer con-
nected to the computer to retrieve and
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produce information in a usable format
for immediate review by FRA rep-
resentatives;

(4) The railroad has a designated rep-
resentative who is authorized to au-
thenticate retrieved information from
the electronic system as true and accu-
rate copies of the electronically kept
records; and

(6) The railroad provides representa-
tives of the Federal Railroad Adminis-
tration with immediate access to these
records for inspection and copying dur-
ing normal business hours and provides
printouts of such records upon request.

[39 FR 41176, Nov. 25, 1974, as amended at 58
FR 43070, Aug. 22, 1994)

EFFECTIVE DATE NOTE: At 59 FR 43070, Aug.
22, 1994, §217.9 was amended by revising para-
graphs (a), (b) introductory text, (b)(5), (c),
and (d), and adding paragraph (e) effective
November 21, 1994. For the convenience of
the user, the superseded text 18 set forth
below.

§3217.9 Program of operational tests and in-
spections; recordkeeping.

(a) Each railroad to which this part applies
shall periodically conduct operational tests
and inspections to determine the extent of
compliance with {ts code of operating rules,
timetables, and timetables special instruc-
tions in accordance with a program filed
with the Federal Railroad Administrator.

(b) Before March 1, 1975, or 30 days before
commencing operations, whichever {8 later,
each railroad to which this part applies shall
file with the Federal Rallroad Adminis-
trator, Washington, DC 20590, three copies of
a program for periodic conduct of the oper-
ational tests and inspections required by
paragraph (a) of this section. The program
shall— * * »

(5) Begin within 30 days after it is filed
with the Federal Rallroad Administrator;
and

* ® ® * *

(c) Each amendment to a railroad’s pro-
gram for periodic conduct of operational
tests and inspections required under para-
graph (a) of this section shall be filed with
the Federal Railroad Administrator within
30 days after it is issued.

(d) Records. Each railroad shall keep a
record of the date and place of each oper-
ational test and inspection performed in ac-
cordance with its program. Each record must
provide a brief description of the operational
test or inspection, including the characteris-
tics of the operation tested or inspected, and
the results thereof. Records must be retained
for one year and made available to represent-
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atives of the Federal Railroad Administra-
tion for inspection and copying during regu-
lar business hours.

§217.11 Program of instruction on op-
erating rules; recordkeeping; elec-
tronic recordfseeping.

(a) To ensure that each railroad em-
ployee whose activities are governed by
the railroad’s operating rules under-
stands those rules, each railroad to
which this part applies shall periodi-
cally instruct each such employee on
the meaning and application of the
railroad’s operating rules in accord-
ance with a written program retained
at its system headquarters and at the
division headquarters for each division
where the employee is instructed.

(b) On or after November 21, 1994, or
30 days before commencing operations,
whichever is later, each railroad to
which this part applies shall retain one
copy of its current program for the
periodic instruction of its employees a8
required by paragraph (a) of this sec-
tion and one copy of each subsequent
amendment to that program. The sys-
tem headquarters of the railroad shall
retain one copy of all these records; the
division headquarters for each division
where the employees are instructed
shall retain one copy of all portions of
these records that the division applies
and enforces. These records shall be
made available to representatives of
the Federal Railroad Administration
for inspection and copying during nor-
mal business hours. This program
shall—

(1) Describe the means and proce-
dures used for instruction of the var-
ious classes of affected employees;

(2) State the frequency of instruction
and the basis for determining that fre-
quency,;

(3) Include a schedule for completing
the initial instruction of employees
who are already employed when the
program begins;

(4) Begin within 30 days after Novem-
ber 21, 1994, or the date of commencing
operations, whichever is later; and

(5) Provide for initial instruction of
each employee hired after the program
begins.

(¢) Bach railroad to which this part
applies is authorized to retain by elec-
tronic recordkeeping its program for
periodic instruction of its employees

§217.13

on operating rules provided that the re-
quirements stated in  §217.%(eX1)
through (5) of this part are satisfied.

(39 FR 41176, Nov. 25, 1974, as amended at 59
FR 43071, Aug. 22, 19%4)

EFFECTIVE DATE NOTE: At 59 FR 43071, Aug.
22, 1994, $217.11 was amended by revising the
section heading and paragraphs (a), (b) intro-
ductory text, (b)(4), and (c) effective Novem-
ber 21, 1994. For the convenience of the user,
the superseded text is set forth below.

$317.11 Program of instruction on operating
rules.

(a) To ensure that each rallroad employee
whose activities are governed by the rail-
road's operating rules understands those
rules, each railroad to which this part ap-
plies shall periodically instruct that em-
ployee on the meaning and application of the
railroad’s operating rules in accordance with
a program filed with the Federal Railroad
Administrator.

(b) Before March 1, 1975 or 30 days before
commencing operations, whichever is later,
each rallroad shall file with the Federal
Railroad Administrator, Washington, DC
20590, three coples of a program for the peri-
odic instruction of its employees as required
by paragraph (a) of this section. This pro-
gram shall—* * *

(4) Begin within 30 days after it is flled
with the Federal Railroad Administrator;

-~ * * * L ]

(c) Each amendment to a rallroad’s pro-
gram for the perlodic instruction of its em-
ployees required under paragraph (a) of this
section shall be filed with the Federal Rail-
road Administrator within 30 days after it is
issued.

$217.13 Information collection.

(a) The information collection re-
quirements in this part have been re-
viewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1980, Public Law 96-
511, and have been assigned OMB con-
trol number 2130-0035.

(b) The information collection re-
quirements are found in the following
sections:

(1) Section 217.7.

(2) Section 217.9.

(3) Section 217.11.

(4) Section 217.13.

[50 FR 7919, Feb. 27, 1985. Redesignated and
amended at 59 FR 43071, Aug. 22, 1994]

EFFECTIVE DATE NOTE: At 58 FR 43071, Aug.
22, 1994, §217.13 was removed and §217.15 was
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redesignated as §217 13 and amended b

Y re-
moving paragraph (b)4) effective November
21, 1994 For the convenience of the user, the
superseded text is set forth below ’

$217.13 Annual report.

Before March 1 of each year, ea
, each railroad
to which this part applies except for a rail-
road with fewer than 400 000 total manhours
shall file with the Federal Rallroad Admlnls:
;:?rt \Zastl.ungton, DC 20590 a written re-
of the following with respect to i -
vl:)u)s 'Iy%aar's actlvities pe e pre
a e total number of train mil
w:z;); xperated over {ts track °8 which
summary of the number, type, and re-
sult of each operational test and inspection,
:vt:::: a;l::lclor(;l)llng ht,o operating divisions
cable, that was
autrod Soioet) conducted as re
(c) The number of operational tests a
nd in
spections conducted as requi
10,000 train miles quired by $2179 per

(39 FR 41176, Nov 25, 1974, as amended

FR 7919, Feb 21, 1985, 50 FR 31578 Anagc Y

i)s:s. :73 fs%o 47131, Nov 21, 1988, 64 FR 53279,
c 27, 1989, 55 FR 22794, J s

66235, Dec 23, 1083] une 4. 19%0, 58 FR

APPENDIX A TO PART 217—SCHEDULE OF CiviL

PENALTIES !
Section Wiliful
Violaton violation
217 7 Operating rules
:;; $2500 | $5000
o) B
2179 Operational tests and inspec 35 000
tions
(a) Program
Sy - s n
(c) Record of tests and inspections | $5 000 $7 500
(d) Annual summary $5000 | $7500
217 11 Program of instruction on oper
ating rules
::; $5000 | $7500
$2500| $5000

alty may be assessed against an ind dual
S e, e Rl el B
cumstances warrant See 49 CFR pman w:?p“:n"am“ o

(69 FR 43071, Aug 22, 1994)
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APPENDIX A TO PART 217—SCHEDULE OF Civ
PENALTIES '—Continued

Section Vi Wiktul viole
olation tion
(b)
2179 Program of operational 250 S0
lests and inspections and rec
e
a
:g;md () gggg .’7,3
21711 Program of instruction 1000 200
m(o)poramgnﬁu
a)
5 000 7 500
:2)) 2500 5000
21713 Annual report 2600 800
(a) and (c) 1
(b) and (d) 2% :g
A
a withs vioigton” cserves Do roht i

T%.cAdm ists

inistrator reserves the right 1o as-
sess a penalty of up to $20 000 for violation
wmamumwmm'SquCFRpm.%O wr':.d

(63 FR 52827, Dec 29, 1988)

PART 218—RAILROAD OPERA
PRACTICES TING

Subpart A—General
Sec
2181
2183
2185

Purpose

Application

Definitions

218 7 Walvers

2189 Clvil penalty

21811 Filing, testing, and instruction

Subpart B—Blue Signal Protection of
Workers
218 21

218 22
218 23

Scope

Utllity employee

Blue signal display
21825 Workers on a main track

21827 Workers on track oth
2 er than main

21829 Alternate methods of
protection
218 30 Remotely controlled switches

Subpart C—Protection of Trains and

Locomotives
22E;:;‘sl-:::'rlvm DATE NOTE At 59 FR 43071, Aug 21831 Sc
ey . Ag)pendﬁx A to part 217 was revised 21835 Y, °§°
: ve November 21, 1994 For the conven 218 37 prd limits
fg:;:; l?:l s‘t:e user the superseded text is set 218 39 Eha,f,f ::,?“:f -
rations
21841 Noncompliance with hum
opera
APPENDIX A TO PART 217—SCHEDULE OF CiviL rule P opemions
PENALTIES ! Subpart D—Prohibition Against Tampering
—_ T
ocron Vokaton | Wi v With Safety Devices
218 51 Puipose
2177
. Filing of operating rules 250 218 53 Scope and definitions
$5000 218 55 Tampering prohibition
112

tederal Raliroad Administration, DOT

2857 Responsibilities of individuals

118 59 Responsibilities of railroads

21861 Authority to deactivate safety de-
vices

Subpart E—Profection of Occupled Camp
Cars

Purpose and scope
Warning signal display
Methods of protection for camp cars
Remotely controlled switches
21879 Alternative methods of protection
218 80 Movement of occupied camp cars
APPENDIX A TO PART 218—SCHEDULE OF CIVIL
PENALTIES
APPENDIX B TO PART 218—STATEMENT OF
AGLNCY ENFORCEMENT POLICYON BLUE
SIGNAL PROTECTION FOR UTILITY EMPLOY-
EES
APPENDIX C TO PART 218—STATEMENT OF
AGENCY ENFORCEMENT POLICY ON TAM
PERING
AUTHORITY 45 U S C 431 and 438 as amend-
ed, Pub L 100-342, and 49 CFR 1 4%(m)
SOURCE 44 FR 2175, Jan 10, 1979, unless
otherwise noted
EDITORIAL NOTE Nomenclature changes to
Part 218 appear at 58 FR 43292 Aug 16, 1993

Subpart A—General

§218.1 Purpose.

This part prescribes minimum re-
quirements for railroad operating rules
and practices Each railroad may pre-
scribe additional or more stringent re-
quirements in its operating rules, time-
tables, timetable special instructions,
and other special instructions

a8
28 73
1875
28T

$218.3 Application.

(a) Except as provided in paragraph
(b) of this section, this part applies to
railroads that operate rolling equip-
ment on standard gage track which is
part of the general railroad system of
transportation

(b) This part does not apply to—

(1) A railroad that operates only on
track inside an installation which is
not part of the general railroad system
of transportation, or

(2) Rapid transit operations in an
urban area that are not connected with
the general railroad system of trans-
portation

[44 FR 2175, Jan 10 1979 as amended at 53
FR 28599, July 28, 1988]

§218.5

§218.5 Definitions.

Absolute block means a block in which
no train is permitted to enter while it
is occupied by another train

Blue signal means a clearly distin-
guishable blue flag or blue light by day
and a blue light at night When at-
tached to the operating controls of a
locomotive, it need not be lighted if
the inside of the cab area of the loco-
motive is sufficiently lighted so as to
make the blue signal clearly distin-
guishable

Camp car means any on-track vehicle,
including outfit, camp, or bunk cars or
modular homes mounted on flat cars
used to house rail employees It does
not include wreck trains

Car shop repair track area means one
or more tracks within an area in which
the testing, servicing, repair, inspec-
tion, or rebuilding of railroad rolling

equipment is under the exclusive con-
trol of mechanical department person-
nel

Controling Locomotive means a loco-
motive arranged as having the only
controls over all electrical, mechanical
and pneumatic functions for one or
more locomotives, including controls
transmitted by radio signals if so
equipped It does not include two or
more locomotives coupled in multiple
which can be moved from more than
one set of locomotive controls

Effective locking device when used in
relation to a manually operated switch
or a derail means one which is

(1) Vandal resistant,

(2) Tamper resistant, and

(3) Capable of being locked and un-
locked only by the class, craft or group
of employees for whom the protection
is being provided

Flagman’s signals means a red flag by

day and a white light at night, and a

specified number of torpedoes and

fusees as prescribed in the railroad’s
operating rules

Group of workers means two or more
workers of the same or different crafts
assigned to work together as a unit
under a common authority and who are
in communication with each other
while the work is being done

Interlocking limits means the tracks
between the opposing home signals of
an interlocking
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§213.7

(6) A statement signed by the as-
signee acknowledging the assignment
to him of responsibility for purposes of
compliance with this part.

(d) If the Administrator is satisfied
that the assignee is competent and able
to carry out the duties and responsibil-
ities of the track owner under this
part, he may grant the petition subject
to any conditions he deems necessary.
If the Administrator grants a petition
under this section, he shall so notify
the owner and the assignee. After the
Administrator grants a petition, he
may hold the track owner or the as-
signee or both responsible for compli-
ance with this part and subject to pen-
alties under §213.15.

(¢) A common carrier by railroad
which is directed by the Interstate
Commerce Commission to provide serv-
ice over the track of another railroad
under 49 U.S.C. 11125 is considered the
owner of that track for the purposes of
the application of this part during the
period the directed service order re-
madins in effect.

[47 FR 39402, Sept. 7, 1982]

§213.7 Designation of qualified per-
sons to supervise certain renewals
and inspect track.

(a) Each track owner to which this
part applies shall designate qualified
persons to supervise restorations and
renewals of track under traffic condi-
tions. Each person designated must
have—

(1) At least—

(1) One year of supervisory experience
in railroad track maintenance; or

(i1) A combination of supervisory ex-
perience in track maintenance and
training from a course in track mainte-
nance or from a college level edu-
cational program related to track
maintenance;

(2) Demonstrated to the owner that
he—

(1) Knows and understands the re-
quirements of this part;

(11) Can detect deviations from those
requirements; and

(i1i) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Written authorization from the
track owner to prescribe remedial ac-
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tions to correct or safely compensate
for deviations from the requirements in
this part.

(b) Each track owner to which this
part applies shall designate qualified
persons to inspect track for defects.
Each person designated must have—

(1) At least—

(1) One year of experience in railroad
track inspection; or

(11) A combination of experience in
track inspection and training from a
course in track inspection or from a
college level educational program re-
lated to track inspection;

(2) Demonstrated to the owner that
he—

(1) Knows and understands the re-
quirements of this part;

(ii) Can detect deviations from those
requirements; and

(1ii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Written authorization from the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements of
this part, pending review by a qualified
person designated under paragraph (a)
of this section.

(c) With respect to designations
under paragraphs (a) and (b) of this sec-
tion, each track owner must maintain
written records of—

(1) Each designation in effect;

(2) The basis for each designation;
and

(3) Track inspections made by each
designated qualified person as required
by §213.241.

These records must be kept available
for inspection or copying by the Fed-
eral Rallroad Administrator during
regular business hours.

[36 FR 20336, Oct. 20, 1971, as amended at 38
FR 875, Jan. 5, 1973]

§213.9 Classes of track: t
speed limits. operating

(a) Except as provided in paragraphs
(b) and (¢) of this section and
§§213.57(b), 213.59(a), 213.113(a), and
213.137 (b) and (c), the following maxi-
mum allowable operating speeds apply:

Federal Railroad Administration, DOT

{in miles per hour}
The maxi- | The maxi-
mum al- mum al-
Over track that meets ali of the re- | lowable | lowable
qulmnmupr%crlb‘dln this part opuan'ng operating

(b) If a segment of track does not
meet all of the requirements for its in-
tended class, it is reclassified to the
next lowest class of track for which it
does meet all of the requirements of
this part. However, if the segment of
track does not at least meet the re-
quirements for Class 1 track, oper-
ations may continue at Class 1 speeds
for a period of not more than 30 days
without bringing the track into com-
pliance, under the authority of a per-
son designated under §213.7(a), who has
at least one year of supervisory experi-
ence in railroad track maintenance,
after that person determines that oper-
ations may safely continue and subject
to any limiting conditions specified by
such person.

(c) Maximum operating speed may
not exceed 110 m.p.h. without prior ap-
proval of the Federal Railroad Admin-
istrator. Petitions for approval must be
filed in the manner and contain the in-
formation required by §211.11 of this
chapter. Each petition must provide
sufficient information concerning the
performance characteristics of the
track, signaling, grade crossing protec-
tion, trespasser control where appro-
priate, and equipment involved and
also concerning maintenance and in-
spection practices and procedures to be
followed, to establish that the proposed
speed can be sustained in safety.

[36 FR 20336, Oct. 20, 1971, as amended at 38
FR 875, Jan. 5, 1973; 38 FR 23405, Aug. 30, 1973;
47 FR 39402, Sept. 7, 1982; 48 FR 35883, Aug. 8,
1983]

§$213.11 Restoration or renewal of
track under traffic conditions.

If during a period of restoration or
renewal, track is under traffic condi-
tions and does not meet all of the re-
quirements prescribed in this part, the
work on the track must be under the

§213.17

continuous supervision of a person des-
ignated under §213.7(a) who has at least
one year of supervisory experience in
railroad track maintenance. The term
“‘continuous supervision” as used in
this section means the physical pres-
ence of that person at a job site. How-
ever, since the work may be performed
over a large area, it is not necessary
that each phase of the work be done
under the visual supervision of that
person.

(47 FR 38402, Sept. 7, 1982}

§213.13 Measuring track not under
load.

When unloaded track is measured to
determine compliance with require-
ments of this part, the amount of rail
movement, if any, that occurs while
the track is loaded must be added to
the measurement of the unloaded
track.

(38 FR 875, Jan. b, 1973)

§213.15 Civil penalty.

Any person (including a railroad, any
manager, supervisor, official, or other
employee or agent of a railroad, any
owner of track on which a railroad op-
erates, or any person held by the Fed-
eral Railroad Administrator to be re-
sponsible under §213.5(d)) who violates
any requirement of this part or causes
the violation of any such requirement
is subject to a civil penalty of at least
$250 and not more than $10,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $20,000 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See appendix B to this
part for a statement of agency civil
penalty policy.

[36 FR 20336, Oct. 20, 1971, as amended at 53
FR 28598, July 28, 1988; 53 FR 52924, Dec. 29,
1988)

$213.17 Exemptions.

(a) Any owner of track to which this
part applies may petition the Federal
Railroad Administrator for exemption
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Every person willfully failing, neglecting or refusing to comply
with the provisions of this section is guilty of a misdemeanor
and shall be fined in any sum not exceeding $50. 1963

56-1-18. Fencing right of way — Gates.

Every railroad company shall erect and maintain a fence on
each side of its rights of way where the same passes through
lands owned and improved by private owners, and at all public
road crossings shall connect the same with cattle guards. Such
fence shall not be less than four and one-half feet in height and
may be constructed of barbed or other fencing wire with not
less than five wires, and good, substantial posts not more than
one rod apart with a stay midway between the posts attached
to the wires to keep said wires in place; and whenever such
railroad company shall provide gates for private crossings for
the convenience of the owners of the land through which such
railroad passes, such gates shall be so constructed that they
may be easily operated; and every railroad company shall be
liable for all damages sustained by the owner of any domestic
animal killed or injured by such railroad in consequence of the
failure to build or maintain such fence. The owner of such
lands shall keep such gate closed at all times when not in
actual use, and if such owner fails to keep such gates closed,
and in consequence thereof, any animal owned by him strays
upon such railroad, and is killed or injured, such owner shall
not be entitled to recover damages therefor. 1963

56-1-14. Procedures at grade crossings.

Every locomotive shall be provided with a bell which shall
be rung continuously from a point not less than eighty rods
from any city or town street or public highway grade crossing
until such city or town street or public highway grade crossing
shall be crossed, but, except in towns and at terminal points,
the sounding of the locomotive whistle or siren at least
one-fourth of a mile before reaching any such grade crossing
shall be deemed equivalent to ringing the bell as aforesaid;
during the prevalence of fogs, snow and dust storms, the
locomotive whistle shall be sounded before each street cross-
ing while passing through cities and towns. All locomotives
with or without trains before crossing the main track at grade
of any other railroad must come to a full stop at a distance not
exceeding 400 feet from the crossing, and must not proceed
until the way is known to be clear; two biasts of the whistle or
two sounds of the siren shall be sounded at the moment of
starting; provided, that whenever interlocking signal appara-
tus and derailing switches or any other crossing protective
device approved by the Department of Transportation is
adopted such stop shall not be required.

Provided, that local authorities in their respective jurisdic-
tion may by ordinance approved by the Department of Trans-
portation provide more restricted sounding of bells or whistles
or sirens than is provided herein and may prescribe points
different from those herein set forth at which such signals
shall be given and may further restrict such ringing of bells or
sounding of whistles or sirens so as to provide for either the
ringing of a bell or the sounding of a whistle or of a siren or the
elimination of the sounding of such bells or whistles or sirens
or either of them, except in case of emergency.

The term locomotive as used herein shall mean every
self-propelled steam engine, electrically propelled interurban
car and so-called diesel operated locomotive.

Every person in charge of a locomotive violating the provi-
sions of this section is guilty of a misdemeanor, and the
railroad company shall be liable for all damages which any
person may sustain by reason of such violation. 1975 (1st 8.8,

56-1-15. Fire caused by sparks emitted.

In any action for damages on account of fire caused by
sparks emitted from locomotive engines on a steam railroad
proof that the fire occurred and was caused by sparks emitted

from a locomotive engir
constitute prima facie e\
such railroad.

56-1-16. Time schedu]
delays.

Every railroad compan
transportation of persone
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the time of such depart
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required.
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dations for the transport
as shall, within a reason;
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siding or stopping place
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shall refuse to take and
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56-1-18.5. Railroad p:

(1) A person may not
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(2) A person may not
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no

J. CLARE WILLIAMS, #3490 TN
MORRIS O HAGGERTY, #5283

Attorneys for Defendant

UNION PACIFIC RAILROAD COMPANY

406 West 100 South

Salt Lake City, UT 84101-1151

IN THE FOURTH JUDICIAL DISTRICT IN AND FOR UTAH COUNTY

STATE OF UTAH
ALECIA JENSEN, )
) ORDER GRANTING SUMMARY JUDGMENT
Plaintiffs, )
)
vs. )
)
UNION PACIFIC RAILROAD )
COMPANY ) Civil No. 940400280
)
Defendant. ) Judge Boyd L. Park
)

Defendant, Union Pacific Railroad Company's Motion for Summary Judgment came on for
hearing by the Court on April 17, 1995; with defendant being represented by J. Clare Williams
and plaintiff, who was present in the courtroom, being represented by Allen K. Young; and with
the parties having filed written briefs and exhibits and having argued their respective positions to
the Court, and the Court being fully advised in the premises, now rules as follows:

The Court finds and concludes:

(1)  That the speed of defendant's train was not a proximate cause of the
accident;
(2)  That defendant was not responsible for any conditions which may have

been present at the time of the accident and created a "more than ordinarily hazardous"



crossing; and
(3)  That defendant did sound the train's bell and whistle as it approached the

crossing.

Therefore, the Court finds that there is no genuine issue as to any material fact to prevent
it from acting on defendant's motion as a matter of law.

Accordingly, the Court hereby grants defendant's Motion for Summary Judgment and
orders plaintiff's Complaint dismissed w'th prejudice, with each party to pay its own costs and
expenses.

DATED this 9_ day of June, 1995.

BY THE COURT:
GE BOYD Y. PARK
Approved as to form this day
of ., 1995,

Allen K. Young
Attcrney for Plaintiff
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

ALECIA JENSEN, MEMORANDUM DECISION
Plaintiff, | - ASE NO. 940400280

DATE May 15, 1995

vs: JUDGE BOYD L. PARK

UNION PACIFIC RAILROAD, INC.,
Defendant.

This matter came before the Court on April 17, 1995 for oral argument on
defendant’s Motion For Summary Judgment. The Court, having received and reviewed the
motion, memorandum in support, memorandum in opposition, reply memorandum, and
supplemental reply memorandum; having heard oral arguments; and having reviewed the
applicable law, now makes the following findings and conclusions:

1. This Court has jurisdiction to decide this case. Although plaintiff is a resident of
Salt Lake Counrty, State of Utah, defendant Union Pacific Railroad is a Utah corporation
authorized to do business in the State of Utah and in Utah County, State of Utah. The
accident which gave rise to this cause of action occurred in Utah County, State of Utah, and
therefore jurisdiction and venue are properly vested in this Court.

2. On February 5, 1994, the parties were involved in a collision between defendant’s
train and plaintiff’s automobile. Plaintiff was a passenger in her automobile, which was
crossing the railroad tracks at approximately 5950 South 650 West in Utah County when the
automobile was struck by a train owned and operated by defendant. Plaintiff alleges she
suffered severe and permanent injuries as a direct and proximate result of this collision.

3. On February 7, 1995 defendant filed with this Court a Motion For Summary
Judgment and an accompanying Memorandum of Points and Authorities in Support of Motion

For Summary Judgment. On March 2, 1995 plaintiff filed a Memorandum in Opposition to
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Defendant’s Motion For Summary Judgment and a Request for Hearing on Plaintiff’s
Memorandum in Opposition to Defendant’s Motion For Summary Judgment. On March 15,
1995 Defendant’s Reply Memorandum in Support of Motion For Summary Judgment was
filed. On April 12, 1995 Defendant’s Supplemental Reply Memorandum in Support of
Motion For Summary Judgment was filed with the Court. Oral arguments on this motion
were heard on April 17, 1995.

4. The accident giving rise to this cause of action occurred at approximately 12:10
p.m. on February 5, 1994 at a public railroad crossing of defendant’s Provo Subdivision
mainline trackage located near 650 West and 5950 South in Spanish Fork, Utah County. At
the time of the accident, plaintiff’s automobile was being driven by plaintiff’s boyfriend,
Bruce Brinkmeier, also a minor at the time of the accident. Brinkmeier was cited for driving
without a license. The train in question was an empty coal train with three locomotives and
46 trailing empty coal cars. The train weighed 1424 tons and was 2622 feet in length.

5. According to the train’s engineer, the train was traveling from Milford to Provo in
a southwest to northeast direction. See¢ Affidavit of Ryan Puffer, defendant’s Memorandum
in Support, Exhibit D. The trackage at that location is relatively straight and flat. See
Affidavit of Lawrence Curley, defendant’s Memorandum in Support, Exhibit B, at § 5(e).
Plaintiff’s automobile was traveling southbound on 650 West. The road (650 West) is
straight and flat for hundreds of feet before reaching the crossing. /4. The trackage and
road intersect at an angle greater than 90 degrees with reference to the directions of approach
of the train and car. Id. at  5(a).

6. The crossing is located in a rural farming area and is surrounded by open fields on
the approach side. A Utah Livestock Auction building and animal pens are located in the
southwest quadrant of the crossing intersection, which is on the opposite side of the tracks
from which plaintiff’s automobile approached. The northwest quadrant, which is the view
quadrant for the approaching train and car, is an open field. See Affidavit of Lawrence

Curley, defendant’s Memorandum in Support, Exhibit B. At the time of the accident, a

(3
1
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livestock auction was taking place. There was a considerable amount of traffic, and trucks
and trailers were parked near the crossing.

7. An advance stop sign warning sign was posted alongside 650 West approximately
572 feet north of the crossing. Also posted were an advance railroad crossing warning sign,
an advance railroad crossing sign painted on the road, railroad crossing "crossbuck" signs,
and a stop sign. See Affidavit of Lawrence Curley, defendant’s Memorandum in Support,
Exhibit B.

8. Defendant alleges that its engineer began sounding the locomotive whistle and bell
approximately 1/4 mile away from the 5950 South crossing and continued to sound them up
to the point of the accident at the 650 West crossing. See Affidavit of Ryan Puffer, 99 7-8,
defendant’s Memorandum in Support, Exhibit D. The distance between the 5950 South and
650 West crossings is approximately 1,100 feet. See Affidavit of Lawrence Curley,
defendant’s Memorandum in Support, Exhibit B, at ¢ 5(b).

S. At about the time the train passed over the 5950 South crossing, the engineer
noticed a truck pulling a horse trailer begin to drive over the tracks in a southbound
direction. Shortly after seeing the truck/horse trailer clear the crossing, the engineer noticed
plaintiff’s automobile rolling towards the crossing. The car was following a few seconds
behind the truck/horse trailer and moving past the stop sign. The engineer placed the train in
emergency braking immediately upon seeing the car. See Affidavit of Ryan Puffer, 19 9-
11, defendant’s Memorandum in Support, Exhibit D.

10. The train was a few hundred feet from the crossing when the engineer first saw
plaintiff’s car approaching the intersection. See Affidavit of Ryan Puffer, § 10, defendant’s
Memorandum in Support, Exhibit D. It took the train approximately 1,400 feet to stop after
emergency braking was initiated. See Affidavit of Lawrence Curley, defendant’s
Memorandum in Support, Exhibit B, at § 5(g). The left side of the snowplow of the leading
locomotive struck the right front portion of the car. See Affidavit of Ryan Puffer, § 10,

defendant’s Memorandum in Support, Exhibit D; Affidavit of Lawrence Curley, defendant’s
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Memorandum in Support, Exhibit B, at § 4(g)-(h). Both occupants were ejected from the car
and thrown in the same northeasterly direction. Neither occupant was wearing a seatbelt.

11. Defendant alleges that plaintiff and Brinkmeier played a "wish" game upon arrival
at the crossing, lifting their feet from the floor of the car and looking for something metallic
within the car to touch with their fingers while simultaneously making a wish and crossing
the tracks. Plaintiff admits this, but asserts that she has no recollection of doing so just prior
to the collision. The parties agree, for the purpose of the summary judgment motion, that
plaintiff and Brinkmeier never saw or heard the train prior to impact.

12. The parties agree that the "authorized speed limit" for the trackage in question was
set by the Federal Railroad Administration (FRA) at 60 m.p.h. for freight trains and 80
m.p.h. for passenger trains. However, defendant Union Pacific voluntarily filed with the
FRA a lower "timetable" speed of only 50 m.p.h. for its freight trains. Plaintiff argues that
it is this timetable speed that applies rather than the FRA's authorized speed limit of 60
m.p.h.

13. Defendant claims that the train was traveling between 49 and 51 m.p.h. for at least
the last three miles before the engineer initiated emergency braking. See Affidavit of Ryan
Puffer, € 5, defendant’s Memorandum in Support, Exhibit D; Affidavit of George E.
Ohlsson, § 7, defendant’s Memorandum in Support, Exhibit F. Plaintiff argues that the train
was traveling an average speed of 51.5 m.p.h. for the three minutes prior to the collision.
See Affidavit of Dennis Andrews, ¢ 8, Plaintiff’s Memorandum i Opposition, Exhibit 2.

14. Summary judgment is appropriate only when no genuine issue of material fact
exists and the moving party is entitled to judgment as a matter of law. See U.R.C.P. 56;
Ehlers & Ehlers Architects v. Carbon County, 805 P.2d 789 (Utah Ct. App. 1991).
Furthermore, "[a]lthough summary judgment may on occasion be appropriate in negligence
cases, it is appropriate only in the most clear-cut case.” Ingram v. Salt Lake City, 733 P.2d

126, 126 (1987) (citing Bowen v. Riverton City, 656 P.2d 434 (Utah 1982)).
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15. Defendant’s Motion For Summary Judgment addresses three areas of analysis: 1)
Union Pacific was not negligent in traveling in excess of the timetable speed limit; 2) Union
Pacific did not fail to reduce the speed of its train through what plaintiff alleged to be a
"more than ordinarily hazardous crossing”; and 3) Union Pacific complied with requirements
of U.C.A. § 56-1-14, which governs the use of whistles and bells when approaching railroad

crossings. The Court will analyze these issues individually.

Authorized Speed Limit
16. Although the FRA has set the speed limit for freight trains at 60 m.p.h., Union
Pacific has voluntarily chosen to set a lower "timetable" speed limit of 50 m.p.h. for its
freight trains, 10 m.p.h. below the speed limit mandated by the FRA. According to
plaintiff’s accident reconstructionist, the train was averaging a speed of 51.5 m.p.h. for the
three minutes prior to the collision. See Affidavit of Dennis Andrews (Plaintiff’s
Memorandum in Opposition to Defendant’s Motion For Summary Judgment, Exhibit 2). At
oral arguments. plaintiff presented a speed graph obtained from the train’s recorder. That
graph indicated variations in the train’s speed prior to the accident, and recorded the train’s
speed as varying from 50 m.p.h. to as much as 52.5 m.p.h.
17. Based on data retrieved from the train’s Pulse Electronics "speed recorder” device
which electronically recorded the train’s speed on tape prior to the accident, defendant claims
that the train was traveling between 49 and 51 m.p.h. for at least the last three miles before
emergency braking was initiated. See Affidavit of George Ohlsson (defendant’s
Memorandum of Points and Authorities in Support of Motion For Summary Judgment,
Exhibit F); see also Pulse Electronic printout (defendant’s Memorandum of Points and
Authorities in Support of Motion For Summary Judgment, Exhibit A). In the Affidavit of
George E. Ohlsson, Manager of Operating Practices for Union Pacific Railroad (see

defendant’s Memorandum in Support, Exhibit F), Mr. Ohlsson stated the following:
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It is difficult for even the most competent engineer to maintain a long and

heavy train at a certain and undeviating speed. The curvature and

undulation of the trackage will retard and increase the speed of a long and

heavy train even though an engineer is holding a steady throttle on the

locomotive. A train which travels for a number of miles at a speed which

does not deviate more than one or two miles an hour is, in my

professional opinion, going at a steady speed. It is simply not possible to

control a train’s speed any better than that.
Id. at 8.
18. Defendant argues that the FRA’s "authorized speed limit" of 60 m.p.h. for freight
trains preempts plaintiff’s claim of excessive speed. Defendant cites CSX Transportation,
Inc. v. Easterwood, 113 S.Ct. 1732 (1993) in support of its argument that plaintiff’s claims
of common law negligence are unfounded. In Easterwood, the plaintiff sued for the death of
her husband resulting from a railroad crossing accident, alleging that CSX was negligent
under Georgia law for failing to maintain adequate warning devices at the crossing and for
operating the train at an excessive speed. The authorized speed limit for the track in
Easterwood was set at 60 m.p.h. and, while conceding that the train was traveling at a speed
under 60 m.p.h., Easterwood nevertheless claimed that CSX breached its common-law duty
to operate its train at a moderate and safe rate of speed.
19. The federal regulations involved in Easterwood had been issued by the Secretary of
Transportation pursuant to the Federal Railroad Safety Act of 1970 (FRSA), which
established an authorized speed limit of 60 m.p.h. for freight trains. A clause of the FRSA
permits states to adopt or continue in force any state law, rule, regulation, order, or standard
relating to railroad safety until such time as the Secretary adopted a regulation covering the
subject matter of such state requirement. The preemption clause of the FRSA (45 U.S.C.S.
§ 434) confers on the Secretary of Transportation the power to preempt state common law.
Given the Secretary’s adoption of train-speed regulations pursuant to the FRSA (49 C.F.R. §

213.9(a)), a state’s common-law restrictions on train speed are not preserved by a saving

clause in 45 U.S.C.S. § 454, under which a state may continue in force an additional or
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more stringent law relating to railroad safety when necessary to eliminate or reduce an
essentially local safety hazard and when not incompatible with any federal law. Easrerwood,
113 S.Ct. at 1743 (1993).

20. The Court in Easterwood found for CSX, who had argued that Easterwood’s claim
was preempted because the federal speed limits are regulations covering the subject matter of
the common law of train speeds. The Court further stated that to hold otherwise would be to
deprive the Secretary of the power to preempt state common law, a power clearly conferred
by § 434. Therefore, the Court found that Easterwood’s reliance on the common law was
incompatible with both the FRSA and the Secretary’s regulations. Id. at 1743,

21. In the case now before this Court, defendant argues that its train was traveling well
below the federally imposed speed limit of 60 m.p.h. for freight trains. "The fact that the
Union Pacific had set a lower ’timetable’ speed limit than that specified by the FRA is
irrelevant since any claim based upon a violation of the railroad set limit would be but a
variation of plaintiff’s common law negligence claim of excessive or unreasonable speed.”
See Defendant’s Memorandum in Support at &, § 1.

22, Plaintiff argues that, because defendant filed its timetable with the FRA pursuant to
49 C.F.R. 217, the Court should consider that action as evidence that the maximum
authorized speed at the intersection of the collision is 50 m.p.h. and that timetables filed with
the FRA are therefore enforceable against the defendant, and train speeds in excess of those
timetables violate federal law. See Affidavit of Bruce Reading (plaintiff’s Memorandum in
Opposition, Exhibit 1). Furthermore, plaintff claims that this case is distinguishable from
Easterwood because there is no attempt to impose on Union Pacific a state-enforced speed
regulation which is more stringent than its federal counterpart. Instead, plaintiff claims that
defendant’s train was exceeding its own maximum authorized timetable speed, thus violating
federal law, and that defendant was therefore negligent.

23. Given the ruling in Easterwood and the parties’ arguments, the issue now before the

Court is (a) whether Union Pacific’s timetable speed of 50 m.p.h. for freight trains is a
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variation of plaintiff’s common law negligence claim of excessive speed and thus preempted
by federal law governing the"subject area,” or (b) whether the FRSA covers speed limits
self-imposed by Union Pacific and, if not, whether defendant was negligent in exceeding its
speed limit for freight trains.

24. The FRSA specifically permits states to adopt or continue in force any state law,
rule, regulation, order, or standard relating to railroad safety until such time as the Secretary
adopts a regulation covering the subject matter of such state requirement. This legislation
was designed to prevent states from interfering with regulations established by the FRA. In
this case, it is clear that the FRA had designated an "authorized speed limit" of 60 m.p.h.
for freight trains traveling along this stretch of track. However, the State of Utah has not
attemmpted to impose a more stringent law, rule, or regulation regarding authorized train
speed. Instead, Union Pacific has created its own timetable speed of 50 m.p.h. The Court
finds the present case to be distinguishable from Easterwood, where the State of Georgia
tried to impose law, rules, or regulations governing train speed. The Court in Easterwood
did not explain how the FRSA addresses the question of timetable speeds which are a) self-
imposed by railroad companies and not by States; and b) lower than the federally authorized
train speeds.

25. In his affidavit, plaintiff’s witness Bruce Reading alleges that, under federal law,
each railroad company is required to file a copy of its Operating Rules and Timetables with
the FRA, and concludes that the speed limits mandated in the Union Pacific Railroad
Company Operating Rules and Timetables thus become the federally mandated guidelines and
maximum speed limits for the railroad company and are enforceable by the FRA. See
Affidavit of Bruce Reading, {9 4-9, Plaintiff’s Memorandum in Opposition, Exhibit 1.
Accordingly, Union Pacific’s self-imposed timetable speed of 50 m.p.h. would become its
federally authorized speed and could not be preempted by the FRA.

26. Defendant argues that 49 C.F.R. § 217 does not authorize timetables to change the

federal speed limits set in 49 C.F.R. § 213.9 and that timetable filings therefore have no
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effect on the maximum speeds at which a railroad may operate its trains. According to
defendant, section 217 requires only the filing of operating rules and timetables, which may
or may not contain speed limits, and does not require that speed limit changes be filed with
the FRA. Defendant again turns to the Easterwood decision and argues that it is § 213.9
which sets the "ceiling” or "maximum" speed, not timetables, and asserts that "[ijmplicit in
such holding is the understanding that while a railroad may not exceed such limit, it may by
internal fiat voluntarily operate its trains at any slower speed deemed appropriate.” See
Defendant’s Reply Memorandum in Support at 4.

27. The Easterwood case does not provide any clear rule as to how one should address
the issue of timetable speeds within 49 C.F.R. §§ 217 and 213.9. However, plaintiff has
equally failed to provide any case law which would substantiate her claim that Union
Pacific’s timetable filing under § 217 has an effect on the maximum speed at which a
railroad may operate its train under § 213.9. Defendant has provided the Court with the
recent case of Southern Pacific Transp. Co. v. Public Util. Comm’n of Oregon, 9 F.3d 807
(Sth Cir. 1993), which supports defendant’s argument that the FRA, by requiring Union
Pacific to file its timetable speed limits, does not thereby adopt that timetable limit as a
federal law enforceable against the railroad and preemptive of the speed limits set forth in 49
C.F.R. § 213.9. In Southern Pacific, an Oregon law permirted local authorities to ban the
sounding of locomotive whistles under certain conditions. Southern Pacific Transportation
Company argued that the state law was preempted by three federal statutes and moved for
summary judgment. The state of Oregon made a cross-motion for summary judgment,
claiming that its regulations were not preempted as a matter of law. Following the Supreme
Court’s decision in Easterwood, the circuit court held that the state law and regulations were
not preempted by any of the three federal statutes cited by Southern Pacific and affirmed the
district court’s grant of partial summary judgment in favor of the State of Oregon.

28. In addressing Southern Pacific’s claim that the Oregon statute was also preempted

by 45 C.F.R. § 217, which requires railroads to keep their operating rules on file with the
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FRA, the circuit court stated that "[b]ecause the FRA neither approves nor adopts the
railroad’s rules in any manner, the rules do not have the force of law and therefore cannot
preempt the Oregon statute.” Southern Pacific, 9.F3d at 812 n.5. This statement is equally
applicable in the case now before this Court, in that it supports defendant’s argument that 49
C.F.R. § 217 does not authorize timetables to change the federal speed limits set in 49
C.F.R. § 213.9. The railroad’s rules and timetable filings submitted to the FRA in
accordance with section 217 are not approved or adopted by the FRA and therefore do not
have the force of law.

29. Even if defendant were bound by its timetable speed of 50 m.p.h., there still
remain the questions of (a) whether Union Pacific was negligent in exceeding that speed, and
(b) if the train’s speed was a proximate cause of the collision.

30. The train’s speed in this matter was not a causal factor unless the train could have
stopped, prior to collision, from the point at which plaintiff first saw the danger. The Court
agrees with the holding in Dombeck v. Chicago, Milwaukee, St. Paul & Pacific R. Co., 129
N.W.2d 185 (Wisc. 1964). In that case, the Wisconsin Supreme Court determined that, even
under an assumption that the train’s speed was negligent, such speed as a matter of law could
not be causal:

In order to be causal the train’s speed must either have misled . . . the

driver of the car or it must have interfered with the control and

management of the train to the extent of rendering it probable that such

control and management would have otherwise been effective to have

avoided the collision.
Id. at 192. As to the first prong of this test, whether Brinkmeier, as driver, or plaintiff, as
passenger, were misled as to the speed of the train, plaintiff stated in her affidavit that she
did not see the train prior to the collision, nor did she hear the train blow its whistle or
sound its horn prior to the collision. See Affidavit of Alicia Jensen, §§ 7-8, Plaintiff’s
Memorandum in Opposition, Exhibit 3. In his recorded statement, Mr. Brinkmeier also

stated that he did not hear the train or its horn. See the recorded statement of Bruce
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Brinkmeier at 15, Plaintiff’s Memorandum in Opposition, Exhibit 4. The Court finds that,
because both plaintiff and Brinkmeier admit that they were not looking or listening for a
train, and because both stated that they never saw or heard the train prior to impact, neither
could have been misled as to the speed of the train in estimating its time of arrival at the
crossing. As to the second prong of this test, whether the train’s speed interfered with the
control and management of the train to the extent of rendering it probable that such control
and management would have otherwise been effective to have avoided the collision, the
Court finds that plaintiff has made no argument or produced any evidence that the train could
have been stopped or sufficiently slowed to have allowed plaintiff’s automobile to safely
cross the tracks if the train had indeed been traveling 50 m.p.h. at the time the engineer
activated the emergency brakes. Defendant, however, provided the Court with the Affidavit
of Ryan Puffer, the engineer. See defendant’s Memorandum in Support, Exhibit D. In his
affidavit, Engineer Puffer stated that he placed the train into emergency braking as soon as
he saw plaintiff’s automobile, because it was his impression that the car was not going to
stop and was going to come onto the track directly in front of the train. He further stated
that "[a] long heavy train takes a number of seconds, after placing it into emergency braking,
before it even begins to slow down. On this occasion the train did not even begin to slow
down before the accident happened.” Id. at § 11. In addition, defendant provided the Court
with the affidavit of George E. Ohlsson, Manager of Operating Practices for Union Pacific
Railroad Company. See defendant’s Memorandum in Support, Exhibit F. In his affidavit,
Mr. Ohlsson stated that the small difference between the 50 m.p.h. timetable speed and an
actual speed of approximately 51 m.p.h. "would not have made any significant difference in
terms of how far the train would have gone before slowing down or stopping after the brakes
were applied. A matter of 1 m.p.h. is, in my opinion, insignificant in terms of stopping time

and distance.” Id. at § 10.
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31. For these reasons, the Court finds that, even if the train had been traveling one or
two miles above the timetable speed limit of 50 m.p.h., the train’s speed was not a

proximate cause of the accident.

Dangerous Crossing
32. According to the Utah Supreme court in English v. Southern Pacific Co., 45 P.47
(1896), a crossing that is "more than ordinarily hazardous" places an additional duty of care
on the railroad. Plaintff argues that several conditions existed at the time of the accident
which created a "more than ordinarily hazardous" crossing. These conditions include (a) an
auction barn near the tracks accompanied by the busy nature of a livestock auction; and (b)
trucks and trailers parked near the crossing which may have impeded vision or caused
plainuiff to not hear the train as it approached. According to plaintiff, the accident occurred
during a time when the commotion and noise of a livestock auction rendered the nearby
crossing "more than ordinarily hazardous."
33. More recently, the Utah Court of Appeals applied the English standard of "more
than ordinarily hazardous" in Gleave v. Denver & Rio Grande Western R.R. Co., 749 P.2d
660 (Utah App. 1988). In Gleave, the plaintiff was hit by an empty coal train at a crossing
in Springville, Utah. The court instructed the jury that "UDOT was statutorily given
ultimate responsibility for crossing design and warning and safety devices and that,
accordingly, [the jury] could not find Rio Grande negligent 'based upon any defects which
might exist with respect to the design of the 1600 South crossing or based upon any problems
you may perceive in the lack of traffic warning devices’ there." Id. at 663. The jury found
the crossing to be more than ordinarily hazardous and then further found that Rio Grande
failed to exercise reasonable care in driving the train across the roadway "given the
crossing’s design, its physical characteristics, and the existing warning signs." /d. at 664.
The conditions that contributed to this "hazardous" crossing in Gleave included a dangerous

crossing angle, a mound of earth, and a curving track.
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34, In Duncan v. Union Pacific R.R., 842 P.2d 832 (Utah 1992), a car containing a
driver and three passengers was struck by a freight train in Tooele County on Droubay Road.
While the road intersected the track at 43 degrees on the north and 136 degrees on the south,
nothing obstructed the motorist’s view of the tracks for several thousand feet. The Utah
Supreme court in Duncan affirmed the trial court’s finding that the "crossing was not 'more
than ordinarily hazardous’ because plaintiffs could not demonstrate, or even suggest, what
more Union Pacific could have done to make this crossing safer, short of installing automatic
warning lights and signs and gates, which admittedly was not its responsibility.” Id. at 833.
However, the Duncan court did reiterate the criteria used in the English case to determine
whether a crossing would be found to be more than ordinarily hazardous:

[A] crossing might be found to be more than ordinarily hazardous if it was

in a thickly populated portion of a city; if the view of the tracks was

obstructed because of the railroad itself or narural objects; if the crossing

was frequented by heavy traffic so that approaching trains could not be

heard; or if, for any reason, devices emploved at the crossing were

rendered inadequate to warn the public of the danger of an approaching

train.
Id. at 834 (quoting English, 13 Utah at 419-20, 45 P. at 50 (1896)).
35. In light of the criteria set forth in English and reiterated in Duncan, the plaintitff in
this case now argues that conditions present at the time of the accident, namely the auction
barn and the traffic and commotion which accompany a livestock auction, meet the criteria of
a "more than ordinarily hazardous" crossing. Plaintiff further argues that a factfinder should
therefore be allowed to determine if the crossing was hazardous and, if so, whether
defendant exercised reasonable care when driving the train across this particular railroad
crossing.
36. While not agreeing that the crossing was more than ordinarily hazardous, defendant
argues that, assuming arguendo, "such a scenario does not impose a duty upon Union Pacific
to reduce the train’s speed below the federally mandated limit." See defendant’s

Memorandum in Support at 9, § 1. Defendant argues that the plaintiff in Easterwood also
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alleged unsafe crossing conditions requiring additional warning devices. However, despite
the Easterwood court’s finding that plaintiff may have had a viable claim for an unsafe
crossing, the Court found that the railroad had no duty to reduce the train’s speed below the
federal limit. Defendant argues that its train was traveling 10 m.p.h. below the federal limit
and that because the FRA sets train speeds with crossing safety concerns already in mind,
plaintiff’s allegation of defendant’s failure to reduce the speed of its train through the "more
than ordinarily hazardous" crossing is unfounded.

37. Defendant further argues that, when a crossing is deemed to be extrahazardous, a
railroad’s duty of care is limited to those unsafe conditions which it created or over which it
has responsibility. See defendant’s Reply Memorandum at 13. Defendant cites Gleave v.
Denver & Rio Grande Western R.R., 749 P.2d 660 (Utah Ct. App. 1988), and Duncan v.
Union Pacific R. Co., 842 P.2d 832 (Utah 1990), in alleging that a railroad’s duty of care
extends only to obstructions to view or sound caused by the railroad or located on railroad
right of way or property. Defendant then cites Utah Code Ann. § 41-6-19, which places a
duty of care on property owners to remove vegetation or other obstructions on their property
which constitute a traffic hazard by obstructing the view of any motor vehicle operator, and
Utah Code Ann. § 54-4-14 er seq., which delegates to the Utah Department of Transportation
(UDOT) the responsibility for regulating the safe travel of motorists on roads and highways,
including those which pass over and across railroad tracks.

38. This Court finds that, even if a jury could determine the existence of conditions that
would make the accident site a "more than ordinarily hazardous" crossing, those conditions
were not the responsibility of defendant. The noise around the auction was not something
within defendant’s control. The fact that there were "No Parking" signs posted around the
area following the accident to prevent parked cars from obstructing drivers’ views of the
railroad track does not imply any lack of care on defendant’s part prior to the accident, since

such precautions are not the defendant’s responsibility.
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39. For these reasons, the Court finds that, even if the railroad crossing was a "more
than ordinarily hazardous" crossing when a livestock auction was in progress, any unusually

hazardous conditions resulting from the auction were not defendant’s responsibility.

U.C.A § 56-1-14 (Locomotive Bells & Whistles)

40. Utah Code Ann. § 56-1-14 governs the operation of locomotive whistle and bell
devices at public railroad crossings. It provides as follows:

Every locomotive shall be provided with a bell which shall be rung

continuously from a point not less than than 80 rods from any city or town

street or public highway grade crossing until such city or town street or

public highway grade shall be crossed, but, except in towns and at

terminal points, the sounding of the locomotive whistle or siren at least

1/4 of a mile before reaching any such grade crossing shall be deemed

equivalent to ringing the bell as aforesaid. . .
Id. According to defendant, where the grade crossing is in a rural area such as the one in
question, the requirement is that either the bell or the whistle must be operated beginning "at
least" 1320 feet from the crossing. Defendant argues that Engineer Puffer sounded both the
bell and the whistle approximately 1/4 of a mile from the crossing, well in excess of the
statutorily required distance of 1320 feet.
41. Plaintiff argues that neither the driver nor the passenger of the car ever heard the
train’s whistle or bells prior to the accident. See Affidavit of Alicia Jensen, Plaintiff’s
Memorandum in Opposition, Exhibit 3, and the recorded statement of Bruce Brinkmeier,
Plaintiff's Memorandum in Opposition, Exhibit 4. Plaintiff alleges that the Pulse Electronics
graph, attached to the Affidavit of Bruce Reading, indicates that no whistles or bells were
sounded by the train as it approached the crossing. Plaintiff points to the statements of
several witnesses who were near the crossing at the time of the accident. In their voluntary
statements to police, Gerald and Whitney Hill made no mention of the train’s whistle or bells

at the time of the accident. Other witnesses also made voluntary statements to police and

said nothing about hearing the train's whistle or bells at the time of the accident. However,
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plaintiff has not provided the Court with any such statements in affidavit form, as required
by Rule 4-501 of the Utah Code of Judicial Administration.

42, The failure of the Pulse Electronics graph to record the whistle or bells of the train
prior to the accident is explained by George E. Ohlsson in his Supplemental Affidavit. Mr.
Ohlsson stated that the event recorder device installed on the locomotive used only 8-track
cassettes, which do not have sufficient channels to record everything relative to the operation
of the train; specifically, the 8-track cassette does not have a channel for showing whether
the horn or whistle was being sounded. See Supplemental Affidavit of George E. Ohlsson, §
2. Mr. Ohlsson further stated that Union Pacific is beginning to replace the 8-track cassette
event recorders with solid state event recorders which are capable of recording the sounding
of a train’s whistle. Id. at §4. Furthermore, there is testimony in the police record to
support defendant’s claim that the train did sound its whistle and bells at some point before
reaching the crossing, and that there were witnesses to the accident who did hear the train’s
whistle and bells. See defendant’s Memorandum in Support, Exhibit A (Voluntary
Statements of Johnny Starks and Robert Craw). Ryan Puffer, engineer of the train, stated
that he began sounding the whistle and the bells approximately 1/4 mile away from the
crossing at 5950 South, and then continued operating the bells and whistle from 5950 South
for another 1100 feet until the train reached the crossing at 650 West where the accident
occurred. See defendant’s Memorandum in Support, Exhibit C.

43, The Court finds that, despite plaintiff’s reference to the voluntary statements of
witnesses who said nothing about having heard the train’s bells or whistle, plaintiff did not
submit any affidavits to that effect in accordance with the requirements of Rule 4-501 of the
Utah Code of Judicial Administration. Furthermore, there is no evidence to indicate that
those witnesses were in a position to hear the bells and whistles if they had in fact been
sounded. Conversely, defendant submitted the affidavit of the train’s engineer, Ryan Puffer,
who stated that he checked the train prior to ieaving Milford to verify that the brakes,

whistle, and headlights worked properly. Mr. Puffer also stated that he sounded the train’s
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bells and whistles for over 1/4 of a mile prior to reaching the crossing at 5950 South, and
continued to sound the whistle beyond that crossing because he knew there was another
crossing (the 650 West crossing) shortly beyond the 5950 South crossing. Finally, Mr.
Puffer stated that he was sounding the whistle continuously as he watched the truck and horse
trailer cross the tracks just ahead of plaintiff’s automobile.

44, The Court finds the affidavit evidence presented is uncontradicted and that

defendant did appropriately sound the train’s bells and whistle as warning.

Conclusion
45. The Court concludes (a) that the speed of defendant’s train was not a proximate
cause of the accident; (b) that defendant was not responsible for any conditions which may
have been present at the time of the accident and creating a "more than ordinarily hazardous"
crossing; and (c) that defendant did sound the train’s bells and whistle as it approached the
crossing. Therefore, the Court finds no genuine issues of material fact remain as to
defendant’s liability to plaintiff. Accordingly, the Court grants defendant’s Motion For
Summary Judgment.

Counsel for defendant is to prepare, within 15 days of the date hereof, an order
consistent with the terms of this decision and submit it to opposing counse! for approval as to
form prior to submission to the Court for signature.

Dated at Provo, Utah this 15th day of May, 1995.

M///fz

JUDGE BOYD L. PARK

cc: J. Clare Williams
Allen Young
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J. CLARE WILLIAMS, #3490 PR/ A 199§
MORRIS O HAGGERTY, #5283 Q:Q‘\v/ AR 9 19
Attorneys for Defendant

UNION PACIFIC RAILROAD COMPANY

406 West 100 South

Salt Lake City, UT 84101-1151

IN THE FOURTH JUDICIAL DISTRICT IN AND FOR UTAH COUNTY

STATE OF UTAH

ALECIA JENSEN,
DEFENDANT'S REPLY MEMORANDUM

IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

Plaintiffs,
vSs.

UNION PACIFIC RAILROAD

COMPANY, Civil No. 940400280

Defendant. Judge Boyd L. Park

Defendant, Union Pacific Railroad Company ("Union Pacific"),
submits the following Reply Memorandum in Support of its Motion for

Summary Judgment.

I. THERE IS NO GENUINE FACTUAL OR LEGAL DISPUTE REGARDING TRAIN
SPEED.

1. Plaintiff's Expert Witness Affidavits Are Incompetent,
Conclusionary And Leqally Insufficient Regarding What The
Event Recorder Shows The Speed To Be.

Plaintiff cannot raise a 'genuine issue . . . [of]
material fact" regarding train speed by means of affidavits from
incompetent expert witnesses making unsupported conclusionary
statements.

The only evidence of train speed on which plaintiff is relying
is defendant's locomotive event recorder printout which, according
to the Affidavit of George E. Ohlsson (Exhibit F to defendant's

initial brief), shows an appropriate speed of 49-51 m.p.h. The



Affidavits of J. Bruce Reading and Dennis Andrews do not raise any
genuine issue concerning whether the train was traveling at an
excessive speed because Reading and Andrews are not qualified to
testify regarding what speed the event recorder printout shows.
Rule 56(e) requires that opposing affidavits '"shall show affirma-
tively that the affiant is competent to testify to the matters
stated therein." As set forth in the Ohlsson Affidavit, Ohlsson has
special knowledge, experience and training which qualify him to
interpret event recorder printouts and determine whether they show
excessive speed. Reading and Andrews set forth no such qualifica-
tions.

Reading is an attorney and former UDOT civil engineer and
Andrews is a former police officer and an accident reconstruction-
ist. They know about intersections and collisions, not railroad
trains, train handling and locomotive event recorders. They profess
no expertise in these unique and specialized areas of knowledge.
Reading merely states that he reads the printout to show that the
train "was traveling in excess of 50 m.p.h." (1 12). Andrews
states little more, advising that he has "studied" the printout and
has "ascertained" and "determined" that the train's speed was '"in
excess of 50 m.p.h." (€ 7) and "was 51.5 m.p.h." (9 8). Without
some explanation of their familiarity with and understanding of
locomotive event recorders and train handling, Reading and Andrews
are incompetent to testify regarding interpretation of the event
recorder printout and whether the train was traveling at an

excessive speed. Furthermore, their testimony in this regard is
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unsupported and conclusionary. Accordingly, their affidavits are

insufficient and should be disregarded on this issue. Edwards v.

Didericksen, 597 P.2d 1328 (Utah 1979); Gaw v. State, 798 P.2d 1130

(Utah Ct. App. 1990); Northern v. Blackham, 669 P.2d 857 (Utah

1983).

2. 49 CFR § 217 Does Not Authorize Timetables To Change The
Federal Speed Limits Set In 49 CFR § 213.9.

Rule 704, Utah Rules of Evidence, was not intended to allow a

witness, expert or not, to give legal conclusions. Davidson v.

Prince, 813 P.2d 1225 (Utah Ct. App.) cert. denied, 826 P.2d 651
(Utah 1991). Bruce Reading's assertion at 99 7-9 of his affidavit,
to the effect that the federal speed limits set in 49 CFR § 213.9
are '"clarified and restricted" by 49 CFR § 217, is a legal
conclusion and should be disregarded.

Section 217 does not require speed limit changes be filed with
the Federal Railroad Administration ("FRA"). It requires only the
filing of railroad operating rules and timetables which may or may
not contain speed limits.' Section 217 makes no reference to train
speed limits and says nothing about timetable speeds modifying the
federal 1limits imposed by § 213.9. Neither does § 213.9 say
anything about the maximum speed limits set forth therein being
subject to modification by railroad timetables. As explained in CSX

Transportation, Inc. v. Easterwood, 113 S. Ct. 732; 123 L. Ed.2d 387

(1993), it is § 213.9 which sets the "ceiling" or "maximum" speed,

‘Although timetables contain system wide speed limits, speed
limits can also be set and adjusted by Superintendents' orders which
are not contained in the timetable.
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not timetables. Implicit in such holding is the understanding that
while a railroad may not exceed such limit, it may by internal fiat
voluntarily operate its trains at any slower speed deemed
appropriate. It would seem nonsensical to blame a railroad for
operating at a fraction over a self-imposed timetable speed limit
when it could have increased that limit at any time by substantially
more than the fractional amount without making any reference to the
timetable or filing the change with the FRA.

Timetable filings under § 217 have no effect on the maximum
speeds at which a railroad may operate its trains under § 213.9.
The Code of Federal Regulations does not authorize it and plaintiff
can cite no case law that supports such an argument. The only

authority on point is Easterwood which specifically holds that

§ 213.9 '"covers the subject matter" regarding train speed limits.
123 L.Ed.2d at 403. The Court should not rule otherwise.

3. The Train Was Traveling Within The Timetable Speed Limit.

49 CFR § 229.117 (copy attached as Exhibit K) requires every
locomotive operating in excess of 20 m.p.h. to be equipped with a
"speed indicator" (event recorder) accurate within +3 m.p.h. at
speeds of 10-30 m.p.h., and accurate within +5 m.p.h. at speeds
above 30 m.p.h. These federal accuracy standards recognize the
inherent variables in locomotive speed gauges and event recorders
referred to in the Ohlsson Affidavit, and preempt any argument of
excessive speed as long as the speed was within the variable
allowed. Accordingly, here any speed shown on the event recorder

printout up to and including 55 m.p.h. is an allowable variable
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under to 49 CFR § 229.117. Therefore, not only was the train
traveling within the federal speed limit, but it was also traveling
within the timetable limit as that limit must be interpreted by
factoring in the 5 m.p.h. variable allowed by § 229.117. To rule
otherwise would be to assume that the event recorder was precisely

accurate when in fact the actual speed may have been well below 50

m.p.h.

IT. PLAINTIFF HAS NOT RAISED A GENUINE ISSUE OF MATERIAL FACT
CONCERNING WHETHER DEFENDANT COMPLIED WITH UCA § 56-1-14.

1. Plaintiff's Affidavit Is Inconsistent With Her Previous
Testimony.

Plaintiff's statement in her affidavit that she "did not hear
the train blow its whistle or sound its horn anytime prior to the
collision" is inconsistent with her Answer to Interrogatory No. 26.
In response to the question of how the accident happened, plaintiff

answered simply:

I remember nothing of the accident and very

little, if anything, of what happened prior to

the accident.
Plaintiff's Answer to Interrogatory No. 26, copy attached as
Exhibit M. Since a party may not rely on a subsequent affidavit
that contradicts prior sworn testimony in order to create an issue

of fact, plaintiff's affidavit testimony that she did not hear the

whistle should be disregarded. Webster v. Sill, 675 P.2d 1170 (Utah

1983); Gaw v. State, 798 P.2d 1130 (Utah Ct. App. 1990).
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2. Plaintiff's Statement In Her Affidavit That She Did Not
Hear The Whistle Is Not Probative Evidence.

Plaintiff does not testify in her affidavit that the whistle
was not sounded--only that she did not hear it. Such a statement
is considered "negative'" testimony and, without more, is not suffi-
ciently probative to raise an issue of fact regarding whether the
whistle was blown, in the face of the positive testimony set forth
in the affidavit of Engineer Ryan Puffer (Exhibit D to defendant's
initial brief). 1In order for plaintiff's testimony to rise to the
level of positive testimony sufficient to raise a question of fact,
she must additionally testify that not only was she in a physical
position to hear the whistle, but also that she was paying
sufficient attention that she would have heard the whistle had it

been sounded. Hudson v. Union Pacific RR, 233 P.2d 357 (Utah 1951);

Seabold v. Union Pacific RR, 239 P.2d 175 (Utah 1951); Bebout v.

Norfolk & Western Rwy. Co., 982 F.2d 1178 (7th Cir. 1993).

laintiff has not laid this kind of foundation in her affidavit.
In view of her earlier testimony that she remembers 1little if
anything of the events leading up to the accident and her failure
to deny involvement in the "wish game" she was playing with Bruce
Brinkmeier, she cannot do so now. The fact that she did not hear
any whistle even though others did, including independent witnesses,
is supportive of the fact that plaintiff was not paying attention.

3. Bruce Brinkmeier's Statement Is Not Probative Evidence.

For the same reasons set forth in paragraph II.2. above, Bruce

Brinkmeier's negative statement that he did not hear the whistle
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does not raise an issue of fact concerning whether the whistle was
blown. As stated at p. 15 of his statement (attached as Exhibit 4
to plaintiff's Memorandum in Opposition):

CR--(Claim Representative) Did you hear any

trains coming?

I--(Interviewee) Nope, I didn't hear the train
or a horn.

CR--You weren't paying attention for any train
horns, do you know or .

I--Oh, I'm sure I was subconsciously, but not
paying attention.

CR--Right.

I--But the people, the witnesses at the
auction, said that he was blowing his horn from
a ways back.

CR--Right.

I--But I never heard anything.

Not only does Brinkmeier admit that he never heard the whistle,
but he also admits that he was not listening or paying attention.
Thus, he impliedly admits that the whistle could have been sounded--
he just didn't hear it. His statement is negative testimony and
cannot be changed into positive testimony since he cannot meet the
second portion of the two-pronged foundational test of paying
sufficient attention.

In any event, Brinkmeier's statement is not in affidavit form

and is not, therefore, competent to raise an issue of fact in the

face of Engineer Puffer's Affidavit testimony that the whistle was
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sounded. It is clear that when a motion for summary judgment is
filed and supported by Affidavit, the party opposing the motion has
an affirmative duty to respond with affidavits or other materials
allowed by Rule 56(e). This plaintiff has not done. Brinkmeler's
statement that he did not hear the whistle should be disregarded.

D & L Supply v. Saurini, 775 P.2d 420 (Utah 1989).

4. The Statements Of Gerald and Whitney Hill Are Not
Probative Evidence That Defendant Did Not Comply With The

Whistle Statute.

The Hills make no reference to the whistle one way or the
other--the subject simply was not addressed. A failure to make
mention that the whistle was sounded does not provide a basis for
arguing that it was not. If it did, by the same reasoning defendant
could argue that a failure to mention that the whistle was not
sounded gives rise to the implication that it was. For obvious
reasons, including their not being in affidavit form, these state-
ments are not evidence on the issue of whether the whistle was blown
for the statutory distance or at all. The statements should be
disregarded on this issue.

Defendant also notes that in mentioning the Hills' failure to
say that the whistle was sounded, plaintiff selectively overlooks
the statement from eyewitness Johnny Starks, which was also attached
to the Sheriff's Report, that: "I heard the train honking".

5. There Is No Material Variation Between Defendant's
Statement Of Facts And Its Answers To Interrogatories.

U.C.A. §56-1-14 does not require a particular 'sequence'" of

whistle sounds--only that the whistle or the bell be operated
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"continuously" from one-quarter (1/4) mile away on up to the
crossing. The continuous requirement could mean one constant blast
for the entire distance without any interruption--or it could mean
intermittent blasts of one length or another "continuously" for the
required distance. Statutorily, it does not matter which way the
engineer chooses to do it as long as he does it for the requisite
distance. Accordingly, it is irrelevant whether defendant's Answer
to Interrogatory No. 10 dated July 22, 1994, specified that the
whistle was sounded intermittently in a certain sequence of sounds
and that its Statement of Facts, based upon Engineer Puffer's later
Affidavit, specified that the whistle and bell were being operated
"continuously" for the required distance. In this regard, plaintiff
fails to mention that at the same time that Engineer Puffer provided
his Affidavit, defendant filed Supplemental Answers to Interrog-
atories dated February 3, 1995, which conformed its earlier Answer
to Interrogatory No. 10 to Engineer Puffer's testimony in his
Affidavit. (Defendant's Answer to Interrogatory No. 10 and
Supplemental Answer to Interrogatory No. 10 are attached hereto
collectively as Exhibit L). Accordingly, there is no inconsistency
or variation in defendant's facts regarding the sounding of the

whistle.

6. The Event Recorder Printout Is Not Evidence That The
Whistle Was Not Sounded.

As explained in the attached Supplemental Affidavit of George
E. Ohlsson (attached as Exhibit N), the event recorder printout

fails to show that the whistle was being sounded because the design
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of the recording device used on the locomotive is of the older type
which does not have a channel for recording a whistle. The event
recorder installed on the locomotive uses an 8 track cassette which
does not have a channel for hookup to record whether or not the
whistle was sounded. Accordingly, the reason why the event recorder
printout does not show a whistle is not that the whistle was not
being sounded. It was because the recorder was not designed or
installed on the locomotive to do so. The event recorder printout
is irrelevant on the issue of whether the whistle was sounded.

7. Defendant's Operation Of The Bell Alone Satisfies The
Requirements Of U.C.A. § 56-1-14.

As previously mentioned, U.C.A. § 56-1-14 allows either the
whistle or the bell to be operated for the statutory distance.
Engineer Puffer's affidavit testimony is that he operated both
warning devices for the requisite distance. Plaintiff has not
produced any probative evidence or made any argument to the effect
that defendant did not operate the bell. Accordingly, the Court may
find that defendant met the statutory requirements imposed by
§ 56-1-14 by sounding the bell regardless of whether the whistle was

also blown.

IITI. THE CONDITION OF THE CROSSING AT THE TIME OF THE ACCIDENT DID
NOT IMPOSE ADDITIONAL DUTIES OF CARE ON UNION PACIFIC.

1. Other Than As To Speed Plaintiff Does Not Complain That
Defendant Was Negligent Because Of The Extrahazardous
Nature Of The Crossing.

Paragraph 9 of plaintiff's Complaint contains her specific
allegations of negligence which include only (1) excessive train

speed; (2) excessive train speed through a more than ordinarily
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hazardous crossing; and (3) failure to blow the whistle in
accordance with U.C.A. § 56-1-14. Plaintiff's only allegation with
reference to an extrahazardous crossing was made in support of her
argument that the speed of defendant's train was excessive.
Defendant addressed that contention in § II, pp. 9-11 of its initial
brief. Plaintiff's Complaint does not state that the alleged
extrahazardous nature of the crossing imposed any additional duties
upon defendant with reference to either the crossing or its train

operations.

2. There Is No Probative Evidence That The Crossing Was More
Than Ordinarily Hazardous.

Apparently plaintiff's only basis for arguing a more than
ordinarily hazardous crossing is her allegation that the auction
held at the Utah Livestock Auction premises located in the southwest
quadrant of the crossing intersection, which is on the opposite side
of the tracks from which plaintiff's automobile approached, brought
additional traffic congestion and noise to the area sufficient to
obstruct the view of the approaching train and obscure or muffle the
warning sounds of the train's approach. Plaintiff, however, does
not present even a scintilla of probative evidence to the effect
that either such obstructions were present or that they made the

crossing more than ordinarily hazardous.

While plaintiff now testifies by affidavit that "I noticed that
there were a lot of trucks and trailers which obstructed our view
of the tracks in all directions", in earlier answers to interrogato-
ries plaintiff specifically testified that she did not remember
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whether the view at the crossing was obstructed. Defendant's
Interrogatories Nos. 25 and 26 and plaintiff's Answers thereto
(Copies attached as Exhibit M) are as follows:

25. Describe in detail any and all obstructions to

your vision of the train's approach and railroad
crossing where the accident occurred at the time of

the accident.

Answer: I do not recall if the view was
obstructed.

26. State in detail your version of how the
accident occurred.

Answer: I remember nothing of the accident and very
little, if anything, of what happened prior to the
accident.

As explained above under paragraph II.1. above, for purposes of
defeating a motion for summary judgment plaintiff is not allowed to
change previously sworn testimony in order to create an issue of
fact. Plaintiff's affidavit testimony that the train's approach was
obstructed should be disregarded.

There is no probative evidence regarding obstruction to view
and no evidence whatsoever, either in affidavit form or otherwise,
that the auction noise obscured the sound of the warning devices on
the train. Accordingly, in the face of the photographs attached to
defendant's initial brief, which speak for themselves, plaintiff's
bare allegation that the crossing was more than ordinarily hazardous
does not create an issue of fact for jury consideration, and the

Court should so rule as a matter of law. Duncan v. Union Pacific

R. Co., 790 P.2d 595 (Utah Ct. App. 1990), afield., 842 P.2d 832

(Utah 1992).
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3. The Law Imposes No Additional Duty On Defendant Because
Of The Nature Of The Crossing.

Plaintiff misstates the duty of care Utah law imposes on
railroads where crossings are or may be determined to be more than
ordinarily hazardous. Initially, a railroad cannot be held liable
for crossing conditions unless the crossing is more than ordinarily

hazardous. Duncan v. Union Pacific R. Co., 842 P.2d 832, 833 (Utah

1990). Where a crossing is or may be deemed to be extrahazardous,
a railroad's duty of care is limited to those unsafe conditions
which it created or over which it has responsibility. Thus,
obstructions to view or sound caused or created by the railroad or
located on railroad right of way or property would be the railroad's

responsibility to abate. Gleave v. Denver & Rio Grande Western

R.R., 749 P.2d 660 (Utah Ct. App. 1988); Duncan, supra. However,

adjacent property owners have responsibility to remove vegetation
or other obstructions on their property which constitute a "traffic
hazard," (UCA § 41-6-19); and UDOT has been delegated the
responsibility for regulating the safe travel of motorists on roads
and highways, including those which pass over and across railroad

tracks. UCA § 54-4-14 et seq.; Duncan, supra.

It is not enough for plaintiff to simply allege that the
crossing was more than ordinarily hazardous. Plaintiff must also
allege and prove the specific duty of care that was breached by the
Railroad, such as the "wild vegetation" the Railroad allowed to grow

on its right of way and which obstructed the motorist's view in the

Gleave case, supra.
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Here plaintiff makes a bare allegation of an extrahazardous
crossing but fails to allege how defendant was negligent with
respect to such condition. Under Duncan, defendant had no duty to
signalize the crossing. Under Easterwood, defendant had no duty to
reduce its speed (even though it did) below the federal limit (see
defendant's initial brief, pp. 9-11). And obviously, defendant was
not responsible for any problems that may have been caused by the
livestock action which was located entirely off the right of way.

As stated in Duncan:

Plaintiff has failed to "demonstrate, or even
suggest what more Union Pacific could [legally]
have done to make this crossing safer, short of
installing automatic warning lights and gates,
which admittedly was not its responsibility.
842 P.2d at 833-34. The Court should rule as a matter of law not
only that the crossing was not more than ordinarily hazardous, but

also that defendant breached no duty of care owed to the plaintiff.

CONCLUSION

As a matter of law the federally set speed limit for the
trackage where the crossing is located was 60 m.p.h. and there is
no factual dispute that defendant's train was traveling
substantially under that limit. There is no probative evidence that
the train whistle and bell were not sounded as prescribed by the
statute. There is no probative evidence that the crossing was more
than ordinarily hazardous or even assuming that it was, that
defendant breached any duty of care owed to the plaintiff with

respect to such alleged condition. Defendant submits that the
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undisputed probative facts and the law show that the accident was
not caused by any negligence on defendant's part, and that the Court
should grant defendant's Motion.

DATED this 8th day of March, 1995.
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I hereby certify that on the 8th day of March, 1995, a copy of the
foregoing was served in the manner indicated below upon the
following:

Young & Kester Hand Delivered

101 East 200 South Overnight

Springville, Utah 84663 Facsimile

Allen K. Young, Esqg. )4\ U.S. Mail
No Service

DC%MKMM CC Py

Secretary
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§229.113

water. The fill test valve may not dis-
crharge steam or hot water into the
steam generator comparstment.

$229.113 Warning notice.

Whenever any steam generator has
been shut down because of defects. a
distinctive warning notice giving rea-
sons for the shut-down shall be con-
spicuously attached near the steanx
generator starsing controls un:il the
necessary repairs have been made. The
locomotive in which the steam genera-
tor displaying a warning notice is lo-
cated may continue in service until the
next periodic inspection.

CABS AND CA3 EQUIPMENT

§229.115 Slip/slide alarms.

(a) Except for MU locomotives, each
locomotive used in road service shall
be equipped with a device that provides
an audizie or visua!l alarm in the cab of
either slipping or sliding wheels on
powered axles under power. When two
or more locomotives are coupled in
multiple or remote control. the wheel
siip/slide alarm of each locomotive
shall be shown in the cab of the con-
trolling locomotive.

(0) Except as provided in §229.9, an
equipred locomotive may not be dis-
pa:chad in road service, or continue in
road service following a daily inspec-
tion, unless the wheel slip/slide protec-
tive device of whatever type—

(1) Is functioning for each powered
axle under power; and

(2) Would function on each powered
axle if it were under power.

(c) Effective January 1, 1881, all new
locomotives cagpabie of being used in
road service shall be equipped with a
device that detects wheel slipsslide for
each powered axle when it is under
power. The device shall produce an au-
dible or visual alarm in the cab.

229.117

(a) After December 31, 1980, each lo-
comotive used as a controlling loco-
motive at speeds in excess of 20 miles
per hour shall be equipped with a speed
indicator which is—

(1) Accurate within =3 miles per hour
of actual speed at speeds of 10 to 30
miles per hour and accurate within =5

Speed indicators.

49 CFR Ch. Il (10-1-94 Ecition)

miles per hour at speeds above 30 miles
cer hour: and

2) Clearly readable from the engi-
neer's normal position under all light
conditions.

(9) Each speed indicator required
shaill be teszed as soon as possibie after
d2parture by means of speed test sec-
sions or equivalent procedures.

$229.119 Cabs, floors, and passage-
ways.
(a) Cab seats shall be securely

mounted and braced. Cab doers shall be
2quipped with a secure and orerable
.atching device.

() Cab windows oI the lead loco-
motive shall provide an undiscorted
ew of the right-of-way f{or the crew
‘rom their normal position in the cab.
See also, Salety Glazing Standards, 49
CZR pars 223, 44 FR 77348, Dec. 31, 1979.)

(¢) rloors of cabs, passageways, an
ccmparcmensts shall te kept free from
c:l, water, waste or any obstruction
that creactes a slipping, tripring or fire
nazard. Floors shall te properly treated
<0 provicde secure footing.

() The cadb shall be provided with
pooper vexntilation and with a heating
arrangemesnt that maintaizns a tem-
erature of at least 30 degrees Fahr-
nneit 6 inches alove the cexnter of
ach seact iz the cad.

) Sim:lar locormotives with oren
2nd platicrms coupled in multiple con-
trol and used iz road serwvice shall have
2 means ¢ safe passage between them;
20 passagaway is required tarough the
nose of car body locomotives. There
shall be a continuous barrier across the
Sull width of the end of a locomotive or
a continuous barrier between loco-
motives.

() Concainers shall be provided for
carrying Jusees azd torpedoes. A single
container may be used if it has a parti-
zion to serparate fusess from torpedoes.
Torredoes shall be kept in a closed
mezal container.

-

3

$229.121 Locomotive cab noise.

(a) Afrer August 31, 1980, the permis-
sibie exgesure to a continuous noise in
a lccomozive cab shall not exceed an
eighs-nour time-weighted average of
G0d3(A), with a doubling rate of 3dB(A)
as indica:zed in the table. Corntinuous
noise i3 any sound with a rse time of






ALLEN K. YOUNG (A3583)
YOUNG & KESTER
Attorneys for Plaintiff

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
: PLAINTIFF'S MEMORANDUM
ALICIA JENSEN, IN OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT
Plaintiff, :
V.

UNION PACIFIC RAILROAD, INC., : Civil No. 940400280

Defendant. : Judge: Boyd L. Park

--0000000--

COMES NOW the plaintiff, by and through counsel, Allen K. Young of Young &

Kester, and hereby responds to Defendant's Motion for Summary Judgment.

1.

2
3
4.
5
6

I.
PLAINTIFF'S RESPONSE TO DEFENDANT'S
"UNDISPUTED FACTS"
Admit.
Admit.
Admit.
Admit.
Admit.

Deny. Each Saturday morning, there is a livestock auction at the

intersection of 650 West 5950 South, Spanish Fork, Utah. Vehicles park all around and

obstruct the view in all directions. Shortly after the accident, the investigating officer



requested that "No Parking" signs be posted in the area of the tracks. See the report of the
investigating officer, C. J. Witney, attached as exhibit A to the Defendant's Memorandum
in support of its Motion for Summary Judgment. The photographs attached to the Affidavit
of Claims Adjustor Lawrence Curley were clearly not taken on a Saturday morning during
the busy auction.

7. The plaintiff has no knowledge sufficient at this time to deny the allegations
in Paragraph 7 and therefore admits the same at this time.

8. The plaintiff has no knowledge upon which to deny the allegations of
Paragraph 8 at this time, and therefore admits the same.

9. Deny. The Federally mandated speed limit for the area in question is 50
miles per hour. See the Affidavits of J. Bruce Reading and Dennis Andrews, attached
hereto as Exhibits 1 and 2. At the time of the collision, the train was traveling at a speed in
excess of 50 miles per hour, and had been averaging 51.5 miles per hour for the three
minutes immediately prior to the collision. See the Affidavit of Dennis Andrews, attached
hereto as Exhibit 2.

10. Deny. The train was traveling at a speed in excess of 50 miles per hour as
the train approached the intersection and had been for more than three minutes. Had the
train been traveling at no more than the 50 mile per hour speed limit, the collision would
never have occurred. See the Affidavit of Dennis Andrews, attached hereto as Exhibit 2.

11.  Admit.

12.  Deny. The plaintiff Alicia Jensen has no recollection of seeing the train or
its lights prior to the collision. See the Affidavit of Alicia Jensen, attached hereto as Exhibit
3.

13.  Deny. The plaintiff, Alicia Jensen, did not hear a train whistle prior to the
collision. See the Affidavit of Alicia Jensen, attached hereto as Exhibit 3. Bruce
Brinkmeier did not hear the train whistle prior to the collision. See the recorded statement

of Bruce Brinkmier, taken by Lawrence Curley, Union Pacific Claims Representative,



attached hereto as Exhibit 4. The Pulse Electronics chart taken from the train shows no
evidence of the train whistle blowing before the intersection. See the Pulse Electronics
chart attached to the Affidavit of J. Bruce Reading as Exhibit E. In Answers to
Interrogatories and in Affidavits, the defendant has made inconsistent statements with
regard to the train's whistle blowing prior to the collision. See Answers to Interrogatories
and the Affidavit of Puffer.

14.  Deny. See response to Paragraph 13.

15. Deny. See response to Paragraphs 12 and 13.

16. The plaintiff has no facts to dispute Mr. Puffer's statement about his
observations at this time, and therefore admits the same.

17.  The plaintiff has no facts to dispute Mr. Puffer's statement about his
observations at this time, and therefore admits the same.

18.  Generally admit.

19.  Generally admit. However, Alicia Jensen has no recollection of doing so
just prior to the collision. See the Affidavit of Alicia Jensen, attached hereto as Exhibit 3.

20.  Admit that they never saw or heard the train prior to impact. Deny the
remainder of the Allegation.

21.  Deny for lack of knowledge and failure of defendant to cite location of
citation in record.

22.  Admit the first four sentences. Deny allegation that Puffer did everything
within his power to warn, since both occupants of the vehicle deny seeing lights or hearing
the horn.

23.  Admit.



II.

PLAINTIFF'S STATEMENT OF UNCONTROVERTED FACTS

1. The maximum speed limit for trains in the area of the collision, according to
the Union Pacific Timetable in force on the date of the collision was 50 Miles per hour.
See the Affidavit of J. Bruce Reading, attached hereto as Exhibit 1, and the Union Pacific
Timetable attached to Mr. Reading's Affidavit as Exhibit C. See also the Affidavit of
Dennis Andrews, attached hereto as Exhibit 2.

2. 50 miles per hour is the Federally enforceable speed, and speeds in excess
of 50 violate Federal law. See the Affidavit of J. Bruce Reading, attached hereto as Exhibit
1.

3. Just prior to the collision, the train was traveling at a speed in excess of 50
miles per hour. See the Affidavit of J. Bruce Reading and and the Pulse Electronics speed

tape attached thereto as Exhibit E. See also the Affidavit of Dennis Andrews.

4. Had the defendant's train traveled at 50 miles per hour or less for the three
minutes immediately prior to the collision, the train would have been at least 392.25 feet
southwest of the intersection, and would have been at least 5.35 seconds from the
crossing, thereby avoiding a collision with the vehicle in which the plaintiff was a
passenger. See the Affidavit of Dennis Andrews, attached hereto as Exhibit 2.

5. The Pulse Electronics, Inc. graph taken from the train at the scene does not
reflect that a horn was sounded prior to the collision. See the Pulse Electronic, Inc. chart

attached to the Affidavit of J. Bruce Reading as Exhibit E.



III1.
MEMORANDUM OF POINTS AND AUTHORITIES

A. Summary Judgment Should Not Be Granted Because Material Facts

Are In Dispute.

When a Motion for Summary Judgment is submitted, the moving party must
establish that there are no material facts in dispute and that the moving party is entitled to
judgment as a matter of law. Atkinson v. IHC Hospitals, Inc., 798 P. 2d 733 (Utah
1990). The plaintiff has disputed relevant facts that the defendant has set forth as
uncontroverted. The plaintiff and Bruce Brinkmeier both deny hearing any warning bells
or whistles prior to the collision. The Pulse speed graph which has a line for the horn and
whistle does not show that a whistle was blown prior to the collision. The railroad has
made inconsistent statements in its Answers to Interrogatories and its Affidavits about the
nature and manner of warnings. All of these facts are material to a finder of fact. The
undisputed Affidavits of plaintiff's experts show that the train was speeding at the time of
the collision and had been for at least three minutes prior to the collision. Had the train not
been speeding, the accident would not have occurred, according to expert Dennis
Andrews. If material facts are in dispute, summary judgment is inappropriate and
should not be granted by the trial court. Therefore, on the factual basis alone, summary
judgment in favor of the defendant should be denied. Nevertheless, the following
argument establishes the reasons defendant is not entitled to summary judgment as a matter

of law.



B. Union Pacific Can Be Held Liable For The Injuries To Plaintiff
Because The Train Was Traveling In Excess Of The Authorized
Speed Limit.

The defendant lays most of its eggs in the basket of CSX Transportation, Inc. V.
Easterwood, 113 S. Ct. 732; 123 L. Ed. 2d 387. 1In that case, the plaintiffs made claims
under state common law negligence issues and claims that the defendants exceeded
reasonable speeds. The facts in the case were undisputed that the Federal Railway
Administration had set a maximum authorized speed on the section of track in question at
60 miles per hour and the train which struck the plaintiffs' vehicle was going significantly
slower. The Supreme Court, in a 7-2 opinion, ruled that the "speed limits must be read as
not only establishing a ceiling, but also precluding additional State regulation of the sort
which respondent seeks to impose on petitioner.” 123 L. Ed. 2d at 403. The logic of the
Supreme Court in the Easterwood case is that the Court did not want states or
municipalities to interfere with Federal law, the Federal Railway administration, or
interstate commerce.

The facts in this case are very different. In this case, the defendant Union Pacific
Railroad Co., pursuant to 49 C. F. R. 217, has filed with the Federal Railway
Administration its Timetable evidencing that the maximum authorized speed at the
intersection of this collision is 50 miles per hour. See page 77 of the Union Pacific
Railroad System Timetable No. 9, attached hereto as Exhibit C of the Affidavit of J. Bruce
Reading. The rules, regulations and Timetables filed with the Federal Railway
Administration are enforceable against the defendant, and train speeds in excess of those
Timetables violate Federal law. See the Affidavit of Bruce Reading, attached hereto as

Exhibit 1, and Exhibits A through E attached to his Affidavit.



The undisputed fact is that the defendant's train was traveling in excess of 50 miles
per hour immediately prior to the collision and had averaged, for three miles immediately
prior to the collision, a speed of 51.5 miles per hour. See the Affidavit of J. Bruce

Reading attached as Exhibit 1 hereto. See also the Affidavit of Dennis Andrews, attached

hereto as Exhibit 2.

The plaintiff in this case does not attempt to impose upon the defendant Union
Pacific Railroad Co. a State speed regulation which is more stringent than its Federal
counterpart. Rather, the plaintiff claims that the defendant's train was exceeding its own
maximum authorized Timetable speed (thereby violating Federal law) and in so doing was
negligent. Plaintiff submits that this negligence was a cause in fact of the collision which
so horribly injured the plaintiff.

The Supreme Court, in its decision in Easterwood, is careful to conclude that most
state law claims are not pre-empted by Federal statute. The issue of speed was pre-empted
because there was no allegation in the pleadings (in fact the parties agreed that the train was
traveling 40-45 miles per hour in a 60 mile per hour zone) that the train exceeded the
maximum authorized speed. It would be illogical to argue that the Federal Government
intended to pre-empt claims based on negligence where the train exceeds the maximum
authorized Federal speed; in other words to allow the defendant to operate its trains

unlawfuly and negligently, and then hide behind Federal pre-emption.

C. Compliance With Requirements of U.C. A. § 56-1-14 Is An Issue of
Genuine Material Fact.
Whether Union Pacific fulfilled its duty to conduct the proper procedure required by

Utah law is a disputed issue of genuine material fact. Utah Code Annotated § 56-1-14

requires:
Every locomotive shall be provided with a bell which shall be rung
continuously from a point not less than eighty rods from any city or
town street or public grade crossing until such city or town street or
public highway grade crossing shall be crossed except in towns and
in terminal points, the sounding of the locomotive whistle or siren at



least one-fourth of a mile before reaching any such grade crossing shall

be deemed equivalent to ringing the bell as aforesaid. . . U.C.A § 56-1-14
(Emphasis added).

Neither the plaintiff, nor the driver of the vehicle, Bruce Brinkmeier ever heard the
train sound its horns or whistles. Train horns and whistles are historically very loud. The
failure of the plaintiff or her driver to hear them certainly creates an issue of fact about
whether the engineer ever, or in what manner, sounded the horns or bells.

In the statements of witnesses Gerald and Whitney Hill, and Ryan Puffer, the
engineer, there is no mention of the train's horn blowing or bell sounding as is required by
law. See Exhibit A to Defendant's Motion for Summary Judgment, the Utah County
Sheriff's Department Report, Voluntary Statements. Gerald and Whitney Hill were
occupants of the automobile which proceeded across the grade crossing immediately before
the defendant's train struck plaintiff's car as it started across the grade crossing. The
plaintiff submits that the Hills' statements are not only proof that the whistle was not
blown, but also of the "more than ordinarily dangerous" nature of the grade crossing,
which is specifically addressed in Section D of this response.

Furthermore, the defendant's Statement of Fact varies from its Answers to
Plaintiff's First Set of Interrogatories. In its answer to plaintiff's Interrogatory asking,
"How many times, and at what intervals, was the whistle of the defendant's train activated
in the minute prior to the collision with the vehicle in which the plaintiff was a passenger?"
the defendant answered, "continuously from approximately one quarter mile prior to the
crossing in a two long, one short, one long repeat sequence." Yet according to Number 15
of Defendant's Memorandum of Points and Authorities, "Puffer turned the bell on when he
started sounding the whistle for the 5950 South crossing. He never turned the bell off until
after the accident. Puffer operated the whistle and bell continuously from more than one
quarter mile away up to the point of accident." The first account of the whistle blowing

mentions a pattern or "sequence"; however, the second record does not mention any such



pattern. It merely states that the bell and whistle were operated "continuously"
(Defendant's Memorandum of Points and Authorities in Support of Motion for Summary
Judgment, page 5).

The Pulse Electronics graph attached to the Affidavit of J. Bruce Reading as Exhibit
E, and taken from the train by the Utah County Sheriff at the time of the collision, indicates
that no whistles or bells were sounded by the train. It is a question of material fact as to
whether or not the recorder was working properly, or if the train did not in fact sound any
whistles or bells, and is a question for a finder of fact, to be determined by a jury, from
evidence and testimony at trial.

The plaintiff, Alicia Jensen, did not hear the train sound its whistle or bells. See the

Affidavit of Alicia Jensen, attached hereto as Exhibit 3. See also, the taped statement of

Bruce Brinkmeier, the driver of the Jensen vehicle, taken by Lawrence Curley, Union
Pacific Claims Representative, wherein Mr. Brinkmeier stated that he did not hear the train
blow its whistle. See Exhibit 4, at page 10. Whether Alicia Jensen and Bruce Brinkmeier
did not hear the train's whistle or bells because they were not blown, or because the sound
was muffled by the sounds of the auction, is a question of material fact.

In sum, the issue of whether Union Pacific actually operated its bell and whistle, as

is required by law, is a genuine issue of material fact.

D. Plaintiff Is Claiming That Grade Crossing is More than Ordinarily

Dangerous, Which Is An Issue For Trial.

Plaintiff's Complaint avers that the crossing was "more than ordinarily hazardous"

(Plaintiff's Complaint, Paragraph 7). Under the holding in English v. Southern Pacific

Co., 13 Utah 407, 45 P.47 (1986), a crossing that is "more than ordinarily hazardous"

adds an additional duty of care to the railroad. The English standard was recently applied
in Gleave v. Denver & Rio Grande Western Railroad Company, 749 P. 2d 660 (1988), for

injuries caused in a grade crossing accident. In Gleave, the Court held that the plaintiff




could not argue any defect which was the responsibility of UDOT, meaning any permanent
warning devices. However, if the plaintiff had proven that the crossing was "more than
ordinarily dangerous", it was a matter for the jury to determine whether or not the railroad
was at fault. The Gleave jury found Rio Grande at fault because trees blocked the view of
the train; the jury's verdict was upheld by the Utah Supreme Court.

Recently, in Duncan v. Union Pacific Railroad, 842 P. 2d 832 (1992), a car

containing a driver and three passengers was struck by a train on Droubay Road in Tooele

County. The Duncan Court upheld precedent established in English v. Southern Pacific
Co., 13 Utah 407, 45 P. 47 (1896), that railroad companies are not responsible for
crossing conditions unless the crossing is "more than ordinarily hazardous." Id at 833.

The Utah Supreme Court, in Duncan, held that the crossing was not more than ordinarily

hazardous as 'plaintiffs could not demonstrate, or even suggest, what more Union Pacific
could have done to make this crossing safer, short of installing automatic warning lights
and signs and gates, which admittedly was not its responsibility." Id, at 833. However, in
Duncan, the plaintiff's claim centered around the warning devices issue, to which the Utah
Court of Appeals held that "the plaintiffs could not prove or claim that there were any other

reasons for the train company's negligence." So reading English in the light of Duncan, a

plaintiff must aver that the rail crossing was extra hazardous for reasons other than warning
devices, which the plaintiff has done, arguing that the auction barn accompanied by the
busy nature of a livestock auction, including trucks and trailers parked near the crossing,

creates all of the elements of a more than ordinarily dangerous crossing (plaintiff's

Complaint, Paragraph 7). In Duncan, the Court stated the criteria for a "more than
ordinarily dangerous crossing":

a crossing might be found to be more than ordinarily hazardous

if it was in a thickly populated portion of a city: if the view of the
tracks was obstructed because of the railroad itself or because of the
natural objects; if the crossing was frequented by heavy traffic so

that approaching trains could not be heard; or if, for any reason
deviczs employed at the crossing were rendered inadequate to warn the

public of the danger of an approaching train. . . Duncan v. Union
Pacific Railroad, 842 P. 2d 832 at 834 (1992) [emphasis added].



This line of argument is directly in conflict with Defendant's Motion for Summary
Judgment (Defendant's Motion for Summary Judgment, Section 2, p. 9). Union Pacific
"denies that the crossing was more than ordinarily dangerous", yet plaintiff claims the
auction barn as well as the traffic which accompanies a livestock auction complies with the

criteria established in English and upheld in Duncan. The grade crossing which was the

scene of the accident is as busy during an auction as any suburban city street; furthermore,
the noise and commotion resulting from a livestock auction created noise and commotion so
that a driver might not hear the train's whistle or bell when properly operated. Defendant's
photographs, taken on the sixth of February, the Sunday following the accident, do not

capture the full story of the grade crossing on an auction day.

IV.
CONCLUSION
Summary Judgment is not appropriate where legitimate issues of fact exist. There
are clearly issues of fact about the negligent operation of the train in excess of Federally
protected speeds. Issues about warning and the extraordinarily hazardous nature of the
crossing as well preclude Summary Judgment in this case. The Court should deny this
Motion and let a jury decide these very important issues of fact, in addition to the damages

that the plaintiff has suffered.

DATED this j- day of ,ﬁl’})‘/ , 1995.
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I hereby certify that I mailed a true and correct copy of the foregoing, postage pre-
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J. Clare Williams, Esq.

Morris O. Haggerty, Esq.
406 West 100 South ’
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217—RAILROAD OPERATING
PART RULES

Subpart A—General

Purpose.

Application.

Penalty.

Filing of operating rules.

217.9 Program of operational tests and in-
spections; recordkeeping.

7111 Program of instruction on operating

rules.
917.13 Annual report.
717.15 Information collection.

APPENDIX A TO PART 217—SCHRDULE OF CIVIL
PENALTIES
AUTHORITY: 45 U.S.C. 431, 437 and 438, as
amended; Pub. L. No. 100-342; and 49 CFR
1.4(m).
SOURCE: 39 FR 41176, Nov. 25, 1974, unless
otherwise noted.

Subpart A—General

§217.1 Purpose.

Through the requirements of this
part, the Federal Railroad Administra-
tijon learns the condition of operating
rules and practices with respect to
trains and other rolling equipment in
the railroad industry, and each rail-
road 18 required to instruct its employ-
ses in operating practices.

}3173 Application.

(a) Except as provided in paragraph
'd) of this section, this part applies to
railroads that operate trains or other
rolling equipment on standard gage
track which is part of the general rail-
road system of transportation.

(b) This part does not apply to—

(1) A railroad that operates only on
wrack inside an installation which is
20t part of the general railroad system
){ transportation; or

(2) Rapid transit operations in an
rban area that are not connected with
:he general railroad system of trans-
portation.

40 FR 2690, Jan. 15, 1975, as amended at 54
7R 33229, Aug. 14, 1969)
}12317.5 Penalty.

Any person (including a railroad and
\ny manager, supervisor, official, or
)ther employee or agent of a railroad)

A

part or causes the violation of any such
requirement is subject to a civil pen-
alty of at least $250 and not more than
$10,000 per violation, except that: Pen-
alties may be assessed against individ-
uals only for willful violations, and,
where a grossly negligent violation or
a pattern of repeated violations has
created an imminent hazard of death or
injury to persons, or has caused death
or injury, a penalty not to exceed
$20,000 per violation may be assessed.
Each day a violation continues shall
constitute a separate offense. See ap-
pendix A to this part for a statement of
agency civil penalty policy.

{53 FR 285080, July 28, 1988, as amended at 53
FR 52927, Dec. 29, 1968]

§$217.7 Filing of operating rules.

(a) Before February 1, 1975, each rail-
road that is in operation on January 1,
1975, shall file with the Federal Rail-
road Administrator, Washington, DC
20590, one copy of its code of operating
rules, timetables, and timetable special
instructions which were in effect on
January 1, 1975. Each railroad that
commences operation after January 1,
1975, shall flle with the Administrator
one copy of ita code of operating rules,
timetables, and timetable instructions
before it commences operations.

(b) Each amendment to a railroad’s
code of operating rules, each new time-
table, and each new timetable special
instruction which is issued after Janu-
ary 1, 1975, shall be filed with the Fed-
eral Railroad Administrator within 30
days after it is issued.

§217.9 Program of operational tests
and inspections; rec?rd.keepi.ng.

(a) Each railroad to which this part
applies shall periodically conduct oper-
ational tests and inspections to deter-
mine the extent of compliance with its
code of operating rules, timetables, and
timetables special instructions in ac-
cordance with a program filed with the
Federal Railroad Administrator.

(b) Before March 1, 1975, or 30 days
before commencing operations, which-
ever is8 later, each railroad to which
this part applies shall file with the
Federal Railroad Administrator, Wash-
ington, DC 20590, three copies of a pro-
gram for periodic conduct of the oper-

EXHIBIT

§217.9
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3217.11

)y paragraph (a) of this section. The
~ogram shall—

1) Provide for operational testing
«nd inspection under the various oper-
.ting conditions on the railroad;

(2) Describe each type of operational
est and inspection adopted, including
he means and procedures used to carry
t out;

(3) State the purpose of each type of
jperational test and inspection;

(4) State, according to operating divi-
ions where applicable, the frequency
7ith which each type of operational
est and inspection is conducted;

(5) Begin within 30 days after it is
lled with the Federal Railroad Admin-
itrator; and

(6) Include a schedule for making the
rogram fully operative within 210 days
fter it begins.

(¢c) Each amendment to a railroad’s
rogram for periodic conduct of oper-
tional tests and inspections required
nder paragraph (a) of this section
1all be filed with the Federal Railroad
dministrator within 30 days after it is

wued. ’

.d) Records. Each railroad shall keep

record of the date and place of each
rerational test and inspection per-
rmed in accordance with its program.
ach record must provide a brief de-
:ription of the operational test or in-
)ection, including the characteristics
" the operation tested or inspected,
1d the results thereof. Records must
» retained for one year and made
railable to representatives of the Fed-
al Railroad Administration for in-
rection and copying during regular
18iness hours.

117.11 Program of instruction on op-
erating rules.

(a) To ensure that each railroad em-
oyee whose activities are governed by
.e rallroad’s operating rules under-
ands those rules, each railroad to
aich this part applies shall periodi-
1ly instruct that employee on the
eaning and application of the rail-
ad's operating rules in accordance
th a program filled with the Federal
ulroad Administrator.

(b) Before March 1, 1975 or 30 days be-
re commencing operations, which-
er is later, each railroad shall file
th the Federal Railroad Adminis-

49 CFR Ch. Il (10-1-93 Edition

trator, Washington, DC 20590, t
copies of a program for the periodic in.
struction of its employees as requi
by paragraph (a) of this section. Thy,
program shall—

(1) Describe the means and progs,
dures used for instruction of the vy,
ious classes of affected employees;

(2) State the frequency of instmction
and the basis for determining that fre.
quency;

(3) Include a schedule for completi
the initial instruction of employee,
who are already employed when th,
program begins;

(4) Begin within 30 days after it i,
filled with the Federal Railroad Admip.
istrator;

(5) Provide for initial instruction o
each employee hired after the program
begins.

(c) Each amendment to a railroad
program for the periodic instruction of
its employees required under paragraph
(a) of this section shall be flled with
the Federal Railroad Administrator
within 30 days after it is issued.

$217.13 Annual report.

Before March 1 of each year, each
railroad to which this part applies, ex-
cept for a railroad with fewer than
400,000 total manhours, shall flle with
the Federal Rallroad Administrator,
Washington, DC 20690, a written report
of the following with respect to its pre-
vious year’s activities.

(a) The total number of train miles
which were operated over its track.

(b) A summary of the number, type,
and result of each operational test and
inspection, stated according to operat-
ing divisions where applicable, that
was conducted as required by §217.9.

(c) The number of operational tests

-and inspections conducted as required

by §217.9 per 10,000 train miles.

(d) The number, type and result of
each test and inspection related to en-
forcement of part 219 of this subchapter
and the railroad’s rule on alcohol and
drug use (‘‘Rule G’’). This information
shall be reported on Form FRA 6180.77,
shall be provided separately for em-
ployees covered by the Hours of Service
Act and other employees subject to the
railroad’'s code of operating rules and
operational testing program, and shall
include the following:
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tal number of observations of
kY, ng.l employees (including obser-

vid for which breath, blood or
tests were included and observa-
wrll® “er accidents/incidents and rule
tio jons) and total number of em-
violﬁts charged with violation of Rule
ploYe imilar rule.

G o Number of breath tests conducted

@) N e authority of §219.301 of this
“nderwd pumber of such tests that
uele sitive; number of breath tests
'eﬁucwd under railroad authority for
ﬁo ific cause and not relying on
§ 219.301 and number that were positive.

(3) Number of urine tests conducted
upder the authority of §219.301 of this
(tle and number of such tests that
were positive; number of urine tests
conducted under railroad authority for
gpecific cause and not relying on
§219.301 and number that were positive.
For positive tests indicate number for
alcohol and for each of the following
controlled substance drug groupe:
marijuana, cocaine, phencyclidine, opi-
ates, amphetamines, and other con-
trolled substances.

(4) Number of employees who refused
to cooperate in testing under §219.301;
pumber of employees who refused to
cooperate in testing under railroad au-
thority for specific cause and not rely-
ing on §219.301.

(5) Number of blood tests demanded
by employees in connection with such
observations and results by subsetance
(alcohol, controlled substance drug
group) (separated as to blood tests de-
manded under subpart D of this part
and blood tests conducted under rail-
road authority).

(6) Number and results of random
drug tests conducted under the author-
ity of §219.601 of this chapter. For posi-
tive tests indicate the number for each
controlled substance by drug group,
and the following information: number
and type of disciplinary actions taken,
number of employees referred for eval-
uation, number of employees evaluated
as not requiring formal treatment,
number of employees evaluated as re-
quiring outpatient treatment, number
of employees evaluated as requiring in-
patient treatment, number of employ-
ees failing to complete abatement or
rehabilitation, number of employees
who completed abatement or rehabili-

Pt. 217, App. A

tation determined after investigation
to have been involved in subsequent al-
cohol/drug disciplinary offenses, and
number of follow-up tests and results
by drug group (including refusals). Also
indicate number of refusals to cooper-
ate in random and follow-up testing.

(7) Number of test results reported by
the laboratory as positive that are de-
clared negative by the Medical Review
Officer due to scientific insufficiency,
as provided in 49 CFR 40.33.

{39 FR 41176, Nov. 25, 1974, as amended at 50
FR 7919, Feb. 27, 1985; 50 FR 31578, Aug. 2,
1985; 53 FR 47131, Nov. 21, 1988; 54 FR 53279,
Dec. 27, 1989; 55 FR 22794, June 4, 1990]

§217.15 Information collection.

(a) The information collection re-
quirements in this part have been re-
viewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1380, Public Law 96-
511, and have been assigned OMB con-
trol number 2130-0035.

(b) The information collection re-
quirements are found in the following
sections:

(1) Section 217.7.
(2) Section 217.9.

(3) Section 217.11.
(4) S8ection 217.13.

(50 FR 7919, Feb. 27, 1985]

" APPENDIX A TO PART 217—SCHEDULE OF CiviL

PENALTIES !
Wi -
Section Violation mum“
217.7 Fiing of cperating rules:
(a) $2.500 $5,000
®) 2,500 5,000
2179 Progam of operational
testz and inspections and
recordkeeping:
(a) 5,000 7,500
@) and (c) S 2,500 5,000
(d) 1,000 2,000
217.11 Program ol instruction
on aperating rules:
(a) 5,000 7,500
®) 2,500 5,000
© 2,500 5,000
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(@) and (€) —— oo 1,000 2,000
®) and () e ee. 2,500 5,000
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sess a penalty of up to $20,000 for
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wartant. See 49 CFR part

(53 FR 52927, Dec. 29, 1988]



iroad Administration, DOT
rocierdl Ral

{stency of the conditions

() Thgr%c{);zed disqualification with
of the ification orders issued against

her employees for the same or simi-

ons;

l”g?%éfiteither the respondent was on
(ice of any safety regulations that
pot violated or whether the respond-
W::ehg,d been warned about the conduct
y n;
1n(_c71)ue%t11: respondent’s past record of
committing violations of safety regula-
tjons, including previous FRA
warnings issued, disqualifications im-

sed, civil penalties assessed, railroad
disciplinary. actions, and criminal con-
victions therefor;

(8) The civil penalty scheduled for
the violation of the safety regulation
ip question;

(9) Mitigating circumstances sur-
rounding the violation, such as the ex-
fstence of an emergency situation en-
dangering persons or property and the
peed for the respondent to take imme-
diate action; and

(10) Such other factors as may be
warranted in the public interest.

§209.331 Enforcement of disqualifica-
tion order.

(a) A railroad that employs or for-
merly employed an individual serving
under a disqualification order shall in-
form prospective or actual employers
of the terms and conditions of the
order upon receiving notice that the
disqualified employee is being consid-
ered for employment with or is em-
ployed by another railroad to perform
any of the safety-sensitive functions
described in §209.303.

(b) A rallroad that is considering hir-
ing an individual to perform the safety-
sensitive functions described in §209.303
shall ascertain from the individual’'s
previous employer, if such employer
was a railroad, whether the individual
is subject to a disqualification order.

(c) An individual subject to a dis-
qualification order shall inform his or
her employer of the order and provide a
copy thereof within 5 days after receipt
of the order. Such an individual shall
likewise inform any prospective em-
ployer who is considering hiring the in-
dividual to perform any of the safety-
sensitive functions described in §209.303

ar A - PR 1
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within 5 days after receipt of the order
or upon application for the position,
whichever first occurs.

§209.333 Prohibitions.

(a) An individual subject to a dis-
qualification order shall not work for
any railroad in any manner inconsist-
ent with the order.

(b) A railroad shall not employ any
individual subject to a disqualification
order in any manner inconsistent with
the order.

§209.335 Penalties.

(a) Any individual who violates
§209.331(c) or §209.333(a) may be perma-
nently disqualified from performing
the safety-sensitive functions described
in §209.303. Any individual who will-
fully violates §209.331(c) or §209.333(a)
may also be assessed a civil penalty of
at least $1,000 and not more than $5,000
per violation.

(b) Any railroad that violates §209.331
(a) or (b) or §209.333(b) may be assessed
a civil penalty of at least $5,000 and not
more than $10,000 per violation.

(¢c) Each day a violation continues
shall constitute a separate offense.

$ 209.337 Information collection.

The information collection require-
ments in §209.331 of this part have been
reviewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1980, (44 U.S.C. 3501 et
seq.) and have been assigned OMB con-
trol number 2130-0529.

(56 FR 66791, Dec. 26, 1991]

APPENDIX A TO PART 209—STATEMENT
OF AGENCY PoOLICY CONCERNING EN-
FORCEMENT OF THE FEDERAL RATL-
ROAD SAFETY LAWS

The Federal Ralilroad Administration
(““FRA") enforces the federal railroad safety
statutes under delegation from the Secretary
of Transportation. See 49 CFR 1.49 (c), (4),
(D, (8), and (m). Those statutes include the
Federal Railroad Safety Act of 1970 (*‘Safety
Act’), 45 U.S.C. 421 et seg., and a group of
statutes enacted prior to 1970 referred to col-
lectively herein as the ‘‘older safety stat-
utes'': The Safety Appliance Acts, 45 U.S.C.
1-16; the Locomotive Inspection Act, 45
U.S.C. 22-34; the Accident Reports Act, 45
U.S.C. 3843; the Hours of Service Act, 45
U.S.C. 61-64b; and the Signal Inspection Act,
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- UNION
_PACIFIC

UNION PACIFIC
RAILROAD CO.

SYSTEM

TIMETABLE

No. 9

Effective 0001 Sunday,
OCTOBER 25, 1992

CENTRAL TIME EAST OF NORTH PLATTE, NE,,
HORACE, KS., OAKLEY, KS., EL PASO, TX,,
AND ON PLAINVILLE BRANCH

MOUNTAIN TIME WEST OF NORTH PLATTE, NE,,
HORACE, KS., OAKLEY, KS., AND EL PASO, TX.
TO SMELTER, UT., LAS VEGAS, NV., AND
LA GRANDE, OR.

PACIFIC TIME WEST OF SMELTER, UT,,
LAS VEGAS, NV,, AND LA GRANDE, OR.

FOR THE GUIDANCE AND USE OF
EMPLOYEES AFFECTED.

L. SHOENER, Executive Vice President — Operation.

F. KELLY, Vice Presideat — Field Operations.

S. HAWLEY, Vice President — Transportation Services.

J. McCLAUGHLIN, Vice President — Engineering Services.

WAGENSEIL, Vice President — Supply & Maintenance
Operations.

EXHIBIT__C




ALLEN K. YOUNG (A3583)
YOUNG & KESTER
Attorneys for Plaintiff

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
: AFFIDAVIT OF
ALICIA JENSEN, J. BRUCE READING, P.E.
Plaintiff,
V.
UNION PACIFIC RAILROAD, INC,, : Civil No.: 940400280
Defendant. : Judge: Boyd L. Park P “
N
--0000000-- P /_:’ 7
A "‘\ - ’j 7 ..)
STATE OF UTAH ) Nl A
:sS. . @17/
COUNTY OF UTAH ) \) ;

J. Bruce Reading, P.E., being first duly sworn on oath and based on his

knowledge, information and belief, deposes and says:

1. I received a degree in Civil Engineering from the University of Utah in
1969. Ireceived a Juris Doctorate degree from the University of Utah, and am a practicing
attorney in the State of Utah. I am a registered professional Engineer for the State of Utah.
I have been employed by the Utah Department of Transportation. While employed, I was a
principal engineer on the development of the Utah Railroad Grade Crossing Index and
prioritization list. I have qualified as an expert in the Federal and State Courts of Utah with

regard to Railroad grade crossings. In that regard, I have become familiar with the Union



Pacific Timetable and Operating Rules and the Code of Federal Regulations as it deals with
the Railroad.

2. I have been retained by the law firm of Young & Kester to look at the
records, charts and files of the above entitled matter, and based on my experience and
education, render opinions thereon.

3. In particular, I have studied the Investigating Officer's Report, witness
statements, and the Union Pacific System Operating Rules and Timetable in effect for the
area of the accident, at 5950 South 650 West, and 49 C.F.R. Sections 209, 217 and 240.

4. By Federal law, each Railroad is required to file a copy of its Operating
Rules and Timetables with the Federal Railway Administration. See the Federal Railroad
Administration 49 C.F.R., § 217 attached hereto as Exhibit A.

5. In addition, each year, the Railroad must file an Annual Report with regard
to its Operating Rules. See 49 C.F.R. § 217.13.

6. The Federal Railway Administration enforces the Federal Railroad safety
statutes and the Operating Rules and Timetables under delegation from the Secretary of
Transportation. See 49 C.F.R. § 209.A attached hereto as Exhibit B.

7. The speed limits mandated in the Union Pacific Railroad Co. Operating
Rules and Timetables thus become the Federally mandated guidelinesgv and maximum
speed limuts for the Railroad, and are enforceable by the Federal Railway Administration.

8. 49 C.F.R. § 213.9, with all of its exceptions, is therefore clarified and
restricted by the Operating Rules and Timetable.

9. The maximum speed for freight trains on the Provo Subdivision of the
Union Pacific Railroad as identified on page 77 of Union Pacific Railroad Co. Timetable
No. 9 is 50 miles per hour. See page 77 of the Operating Rules and Timetable, attached

hereto as Exhibit C.



10.  The maximum speed for all trains, therefore, at the intersection of 5950
South 650 West Spanish Fork, Utah, is 50 miles per hour, according to the Union Pacific
Railroad Co. Timetable No. 9.

11.  If the Railroad or its employees violate the Operating Rules, they are subject
to civil penalties as set forth in 49 C.F.R. § 240. See C.F.R. § 240 attached hereto as

Exhibit D.

12. By observation of the Event Recorder Graph, attached hereto as Exhibit E,
and reading Defendant's Supplemental Answer to Plaintiff's Interrogatory No. 2, the train,
immediately prior to impact, was traveling in excess of 50 m.p.h., a speed in excess of its

maximum authorized speed, and therefore in violation of the Federal law.

DATED this__ [ dayof __ LlavUb. 1995

On this 4/‘5‘[ day of —//;//7 '/'/ , 1995, personally appeared

before me, J. Bruce Reading, P.E., who being first duly sworn, states that he is the person
who executed the foregoing instrument, that he has read the same and knows the contents
thereof, that the matters stated therein are true of his own knowledge, except such matters

as stated to be upon information and belief, and as to those matters, he believes them to be

true.
UFE READING, PE
SUBSCRIBED AND SWORN to before me, this /~ * ____day of
— .
e el f/;él'Aﬂ. 1995. ,
[ i S .
\ S .
NOTARY PUBLIC
My Commission Expires: Residing in: S GTARTPUBLIC

MARSHA L. QGIBLER
291 €28t 200 8o, 20d rl""
Sait Laks City, Utsh 84!
My Commission Expwes
Aprit 1, 1907

STATE OF UTAH




ALLEN K. YOUNG (A3383)
YOUNG & KESTER

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
: ANSWERS TO
ALICIA JENSEN, INTERROGATORIES
Plaintiff,
v.
UNION PACIFIC RAILROAD, INC,, : Civil No.: 940400280
Defendants. : Judge: Bovd L. Park
--0000000--

COMES NOW the plaintiff, by and through counsel. Allen K. Young, and hereby
answers Defendant's First Set of Interrogatories as follows:

1. State the names and addresses of all persons of whom you are aware who
witnessed the accident referred to in your Complaint.

ANSWER:  Bruce Brinkmeier, the Union Pacific engineer, and Gerald Hill.

2. State the names and addresses of any and all persons of whom you are
aware having knowledge of any relevant facts regarding the accident referred to in your
Complaint, other than those referred to in Interrogatory No. [.

ANSWER: None.



(b) The nature of the offenses for which you were arrested and the
charges that were filed against you; and

(c) The ultimate disposition of each of the offenses with which you was
(sic) charged.

ANSWER: No.

22.  Have you ever been a party to any civil litigation either as a plaintiff or a
defendant? If the answer is yes, please state specifically and in detail the following:

(a) The title of each case you or you (sic) have been involved in:

(b) The civil number of each such case and the name of the court in
which it was filed;

(c) The date when each such case was filed;

(d) The nature of each of the claims and counterclaims in each such
case; and

(e) The ultimate disposition of each of the claims and counterclaims of
each of such cases.

ANSWER: No.

23.  State whether or not you were experiencing any difficulty in operating the
vehicle at the time of the accident and, if so, state in detail the nature of the difficulty
experienced.

ANSWER:  No problems with the vehicle.

24.  State the name of your spouse, including birth date, and the names and ages
of your children, if any.

ANSWER:  Single/not married.

25.  Describe in detail any and all obstructions to the (sic) your vision of the
train's approach and railroad crossing where the accident occurred at the time of the
accident.

ANSWER: I do not recall if the view was obstructed.!



26.  State in detail your version of how the accident occurred.

ANSWER: Iremember nothing of the accident and very little, if anything, of
what happened prior to the accident.

27.  State whether at the time of the accident you were on any particular errand
or mission for someone and, if so, specify the particular errand or mission you was (sic)
on and the name and address of the person for which you was (sic) acting.

ANSWER:  We were not on an errand.

28.  State whether or not you filed an accident report with the State of Utah
concerning this accident.

ANSWER:  An accident report was filed.

29.  State the exact speed of your vehicle immediately preceding the accident at
the following distances away from the point of impact:

(a) One-half mile;

(b) One-quarter mile;
©) 1,000 feet;

(d) 500 feet;

(e) 250 feet;

€3] 100 feet;

(2) 50 feet;

(h) 25 feet; and

(1) The point of impact.

ANSWER:  Idonotrecall. Iwas notdriving.

30.  What was the posted speed limit for your vehicle as it crossed over the
railroad crossing intersection?

ANSWER: Idon't know. I was not driving.



ALLEN K. YOUNG (A3583)
YOUNG & KESTER
Attorneys for Plaintiff

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
ALICIA JENSEN, AFFIDAVIT OF ROBERT HITSON
Plaintiff, :
V.
UNION PACIFIC RAILROAD, INC,, : Civil No.: 940400280
Defendant. : Judge: Boyd L. Park
--0000000--
STATE OF UTAH )
COUNTY OF UTAH .

ROBERT HITSON, being first duly sworn on oath and based upon his
knowledge, education, experience, information and belief, deposes and says:
L. I was born on September 8, 1928, and graduated from Rogue River High

School in 1946.

2. 1 was a Locomotive Fireman from November, 1948 through April, 1957
on the Portland Division, Shasta Division and Salt Lake Division.
3. [ was a Locomotive Engineer from April, 1957 through August, 1979 on

the Portland Division and Los Angeles Division.
4. I was Road Foreman of Engines from August, 1979 to November, 1986 on

the San Joaquin Division and the Los Angeles Division.
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5. 1 have been self employed as a consultant and expert witness on Railroad
operations and locomotive and train handling from December, 1986 to the present.

6. I have additional specialized education in General Code of Operating
Rules, Railway Engineers Annual Certification, Train Handling Principles and Practices,
Locomotive Maintenance Practices, Design and Operation of Pulse Company
Locomotive Event Recorders, Principles and Operation of Diesel Electric Locomotives,
Principles and Operation of Doppler Radar, Accident Prevention and Safety, and
Accident Investigation.

7. I'have been retained by the law firm of Young & Kester. Based upon my
educaticn, experience in Railroading and the material furnished to me with regard to the
above entitled matter, when a class is placed on a section of track (such as Class 1, 2, 3,
4) that establishes a maximum allowablc speed subject to a number of exceptions, such as
signal spacing, track quality, angle of curve, inside rail height, etc. In other words, the
class of track establishes the minimum standard set by the Federa! Railway
Administration. When other speeds are set by the Railroad in their Timetables, trains
must not operate in excess of those Timetable speeds.

8. Mr, Dick Clairmont, an officer of the F.R.A., has informed me that the
F.R.A. will not interfere with the Railroad's rules were so long as the Timetable speed
does not exceed the F.R.A. minimum standards. Mr. Clairmont also informed me that the
F.R.A. would ensure that the Railroad enforces its own rule or rules. Mr. Clairmont can
be reached in Billings, Montana, 406-657-6642.

9. I have personal knowledge and experience of operating a train when an
rom service for six months for operating a train

/RL
speed. The Brotherhood of Locomotive

engineer and fireman were dismiss

two and one half M.P.H. over the
Engineers appealed the decision to the Federal Labor Board. The Board's decision was in

favor of the Railroad, and the discipline stood.

P.3
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10.  When a speed is placed on a track by the Railroad, as long as that speed is

not in excess of F.R.A. minimum standards, the F.R. A. insists that the Railroad enforce

that speed.
DATED this _/ O _day of ___#lereh , 1995,
ROBERT HITSON
s__/Oo% 4 Mool
On this = dayof ___ Here , 1995, personally appeared

before me, Robert Hitson, who being first duly sworn, states that he is the person who
executed the foregoing instrument, that he has read the same and knows the contents
thereaf, that the matters stated therein are true of his own knowledge, except such matters
as stated to be upon information and belief, and as to those matters, he believes them to
be true,

OBERT HITSON

SUBSCRIBED AND SWORN to before me, this __/D day of
Moee , 1995,

oR

€. HOGAN
NOTARY PUBLIC - OREGON
COMMISSION NO. 008750
MY COMMISSION EXPIRES AUG. 6, 1. .-







J. CLARE WILLIAMS, #3490 )
MORRIS O HAGGERTY, #5283 1995
Attorneys for Defendant

UNION PACIFIC RAILROAD COMPANY

406 West 100 South

Salt Lake City, UT 84101-1151

IN THE FOURTH JUDICIAL DISTRICT IN AND FOR UTAH COUNTY

STATE OF UTAH

ALECIA JENSEN,
MOTION FOR SUMMARY

Plaintiffs, JUDGMENT
vs.

UNION PACIFIC RAILROAD,

INC., Civil No. 940400280

Defendant. Judge Boyd L. Park

Defendant, Union Pacific Railroad Company, moves the Court for
an order of summary judgment with respect to the following claims
of negligence as set forth in paragraph 9 of plaintiff's Complaint:

1. Defendant's train was "traveling in excess of

the authorized speed limit."
2. Defendant failed "to reduce the speed of its
train through the more than ordinarily
hazardous crossing."
3. Defendant failed "to comply with Section
56-1-14, Utah Code Annotated, by failing to
blow train whistles in the manner required
therein."
The motion is being made for the reason that defendant believes

there is no genuine issue as to any material fact that defendant was



J. CLARE WILLIAMS, #3490

MORRIS O HAGGERTY, #5283 v
Attorneys for Defendant FEB 7 139
UNION PACIFIC RAILROAD COMPANY

406 West 100 South

salt Lake City, UT  84101-1151

IN THE FOURTH JUDICIAL DISTRICT IN AND FOR UTAH COUNTY

STATE OF UTAH

ALECIA JENSEN,
MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF

Plaintiffs,
MOTION FOR SUMMARY JUDGMENT

vSs.

UNION PACIFIC RAILROAD

COMPANY, Civil No. 940400280

Defendant. Judge Boyd L. Park

Defendant, Union Pacific Railroad Company ('"Union Pacific"),
submits the following Memorandum of Points and Authorities in
Support of its Motion for Summary Judgment.

UNDISPUTED MATERIAL FACTS

1. Alecia Jensen, age 17, was seriously injured when the
automobile in which she was riding as a passenger drove in front of
and was struck by a Union Pacific train. (Utah County Sheriff's
Case File for the accident (21 pp.), collectively attached as
Exhibit A).

2. The accident occurred at approximately 12:10 p.m. on
February 5, 1994, at a public railroad crossing of Union Pacific's
Provo Subdivision mainline trackage located near 650 West and 5950
South in Spanish Fork. (Sheriff's File, Exhibit A).

3. The car, a 1982 Honda Civic, had been purchased and was
owned by Danny Jensen, Alecia Jensen's father, for Alecia Jensen's

personal use. (Plaintiff's Answers to Interrogatories, No. 14).



The car was being driven at the time of the accident by Jensen's
boyfriend, Bruce Brinkmeier, age 17. (Sheriff's File, Exhibit A;

Plaintiff's Answers to Interrogatories, No. 52).

4. Brinkmeier was not licensed to drive an automobile, and
received a citation for same. (Sheriff's File, Exhibit A).
5. The train was traveling from Milford to Provo in a

southwest to northeast direction. The trackage at this location is
relatively straight and flat. The road (650 West) travels in a
north/south direction and the car was traveling southbound. The
road is straight and flat for hundreds of feet before reaching the
crossing. The trackage and road intersect at a greater than 90°
angle with reference to the directions of approach of the train and
car. (Sheriff's File, Exhibit A; Lawrence Curley Affidavit with
appended diagram and photographs, attached as Exhibit B; Olympus
Aerial Surveys Aerial Photograph of the crossing, attached as
Exhibit C).

6. The crossing is located in a rural farming area and is
surrounded by open fields on the approach side. A Utah Livestock
Auction building and animal pens are located in the southwest
quadrant of the crossing intersection, which is on the opposite side
of the tracks from which Jensen's automobile approached. The
northwest quadrant, which is the view quadrant for the approaching
train and car, is an open field. (Curley Affidavit, Exhibit B;
Aerial Photograph, Exhibit C).

7. 650 West is an asphalted road and the railroad crossing

was planked and asphalted. An advance stop sign warning sign was
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posted along side 650 West at approximately 572 feet north of the
crossing. An advance railroad crossing warning sign was posted
along side the road at approximately 332 feet north of the crossing.
An advance railroad crossing warning sign was painted on the road
surface at approximately 281 feet north of the crossing. Another
railroad crossing warning sign, somewhat faded but still observable,
was painted on the road surface at approximately 175 feet north of
the crossing. Stop signs and railroad crossing "crossbuck" signs
were located on both sides of the crossing. The stop and crossbuck
signs on the north side were located approximately 17 and 9 1/2
feet, respectively, away from the tracks. White stop sign stop
lines were painted on the roadway surface on both sides of the
crossing approximately 22 feet away from the tracks. All of these
signs, with the possible exception of the second painted road sign,
were 1in excellent condition and easily visible to motorists
approaching the crossing in a southbound direction. (Curley
Affidavit, Exhibit B).

8. The train was an empty coal train with three locomotives
and 46 trailing empty coal cars. The train weighed 1424 tons and
was 2622 feet in length. The locomotives were painted yellow and
ranged in height from 15 1/2 feet to a little over 16 feet. The
total length of the three locomotives which were coupled back to
back was approximately 200 feet. (Curley Affidavit, Exhibit B;
Affidavit of Engineer Ryan Puffer, attached as Exhibit D).

9. The federally set speed limit for the trackage in question

was 60 m.p.h. for freight trains and 80 m.p.h. for passenger trains.
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Union Pacific had voluntarily imposed a 50 m.p.h. speed limit for
freight trains. (Affidavit of William E. Van Trump, attached as
Exhibit E; Puffer Affidavit, Exhibit D).

10. Ryan Puffer was the engineer of the train and was
controlling the train's movements from the cab of the leading
locomotive. He was operating the train at approximately 50 m.p.h.
as the train approached the crossing and at the time he placed the
train into emergency braking just before the accident. He monitored
the train speed by means of a speedometer in the cab of the leading
locomotive. (Puffer Affidavit, Exhibit D; Affidavit of George E.
Ohlsson, attached as Exhibit F).

11. One of the locomotives (No. 3799) was equipped with a
Pulse Electronics '"Speed Recorder'" device which electronically
recorded the train's speed on tape. The tape shows the train to be
traveling between 49 and 51 m.p.h. for at least the last three miles
before braking was initiated. (Ohlsson Affidavit, Exhibit F).

12. The leading locomotive (No. 9390) was equipped with two
headlights which were operating on high beam as the train approached
the crossing. (Puffer Affidavit, Exhibit D); Curley Affidavit,
Exhibit B).

13. Engineer Puffer was sounding the locomotive whistle and
bell as the train approached the crossing. He began sounding the
whistle and bell approximately 1/4 mile away from the 5950 South
crossing and continued to sound them from the 5950 South crossing
on up to the point of the accident at 650 West. The distance

between the 5950 South and 650 West crossings is approximately 1,100
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feet (Puffer Affidavit, Exhibit D; Sheriff's File, Exhibit A; Curley
Affidavit, Exhibit B).

14. At about the time the train passed over the 5950 South
crossing, Puffer noticed a truck pulling a horse trailer begin to
drive over the tracks in a southbound direction. Puffer focused his
attention on the truck/horse trailer to make certain that it would
get out of the way. Puffer was sounding the whistle and bell as he
watched the truck/horse trailer drive over the crossing. (Puffer
Affidavit, Exhibit D; Sheriff's File, Exhibit A).

15. The whistle and bell were operating properly and the
whistle was a particularly loud whistle. The locomotive bell was
also ringing. Puffer turned the bell on when he started sounding
the whistle for the 5950 South crossing. He never turned the bell
off until after the accident. Puffer operated the whistle and bell
continuously from more than 1/4 mile away up to the point of the
accident. (Puffer Affidavit, Exhibit D; Sheriff's File, Exhibit Aj.

16. Shortly after seeing the truck/horse trailer clear the
crossing, Puffer noticed the Jensen car rolling towards the
crossing. The car was following a few seconds behind the
truck/horse trailer and moving past the stop sign. Puffer had the
impression that the car never fully stopped for the stop sign. The
car rolled onto the track directly in front of the train (Puffer
Affidavit, Exhibit D; Sheriff's File, Exhibit A).

17. The train was a few hundred feet from the crossing when

Puffer first saw the Jensen car approaching the crossing. Puffer
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placed the train into emergency braking immediately upon seeing the
car. (Puffer Affidavit, Exhibit D).

18. Brinkmeier and Jensen had come from Brinkmeier's home in
Salt Lake City, with Brinkmeier driving, to the place of the
accident. The purpose of the drive was to visit Brinkmeier's foster
parents who lived in the area and to see where Brinkmeier used to
work just north of the crossing. (Plaintiff's Answers to Interroga-
tories, Nos. 15 and 35).

19. Brinkmeier and Jensen played a "wish'" game upon arrival
at the crossing. They did so by lifting their feet up off the floor
of the car and touching something metallic with their fingers while
at the same time making a wish and crossing the tracks.

20. Brinkmeier and Jensen never saw or heard the train at
anytime before impact. They were discussing and playing the game
and looking in a forward and/or upward direction to try and find a
metal screw to touch as the car was at or near the stop sign. They
did not look or listen for train traffic because of being preoccu-
pied with playing the game. (Sheriff's File, Exhibit A).

21. In addition to not having a driver's license, Brinkmeier
was also cited for "Failure to Stop at Stop Sign." (Sheriff's File,
Exhibit A).

22. Emergency braking is the quickest way to stop a train, but
because the car was so close, it was not possible to slow the train
before impact. It took the train approximately 1,400 feet to stop
after emergency braking was initiated. The brakes operated normally

and the stop was a good one under the circumstances. It was not
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possible for Puffer to stop the train any quicker. Puffer did
everything within his power to warn of the train's approach and to
stop the train after perceiving that the car may not stop. (Puffer
Affidavit, Exhibit D; Curley Affidavit, Exhibit B).

23. The left side of the snowplow of the leading locomotive
struck the right front portion of the Jensen car, throwing it in a
northeasterly direction. Both occupants were ejected from the car
and thrown in the same northeasterly direction. Neither occupant
was wearing a seat belt. (Sheriff's File, Exhibit A; Curley

Affidavit, Exhibit B; Puffer Affidavit, Exhibit D).

POINTS AND AUTHORITIES

1. Union Pacific Was Not Neqligent "In Traveling In Excess Of The
Authorize Speed Limit."

The "authorized speed limit" for the trackage in question was
set by the Federal Railroad Administration (FRA) at 60 m.p.h. for
freight trains and 80 m.p.h. for passenger trains, and such limit
preempts plaintiff's claim of excessive speed. 49 C.F.R. § 213.9(a)
(copy attached as Exhibit G). The U. S. Supreme Court case of CSX

Transportation, Inc. v. Easterwood, 113 S.Ct. 732; 123 L.Ed.2d 387

(1993) (copy attached as Exhibit H), is directly in point. 1In that
case the plaintiff sued for the death of her husband caused in a
railroad crossing accident, alleging the same common law negligence
claims made here, of a crossing that was unsafe and excessive train
speed. The railroad argued, inter alia, that plaintiff's claim of

excessive train speed was preempted under 49 C.F.R. § 213.9(a), and
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the Supreme Court agreed. In rendering its decision, the Supreme
Court clarified the extent to which federal railroad safety laws and
regulations preempt state laws concerning train movements. The
Court held that federal regulations implemented pursuant to 45
U.S.C.A. § 434 (Federal Rail Safety Act of 1970), may preempt any
state law, rule, etc., including "legal duties imposed on railroads
by the common law," 123 L.Ed.2d at 396; and that the plaintiff's
common law negligence allegation of excessive train speed was

preempted by the maximum speed limits established by the FRA. The

court stated:

On their face, the provisions of § 213.9(a)
address only the maximum speeds at which trains
are permitted to travel given the nature of the
track on which they operate. Nevertheless,
related safety regulations adopted by the
Secretary reveal that the limits were adopted
only after the hazards posed by track condi-
tions were taken into account. Understood in
the context of the overall structure of the
regulations, the speed limits must be read as
not only establishing a ceiling, but also
precluding additional state requlation of the
sort which respondent seeks to impose on

petitioner.
123 L.Ed.2d at 402 (emphasis added).

In the present case it 1is undisputed that the train was
operating within the federally set track speed limit of 60 m.p.h.
The fact that the Union Pacific had set a lower "timetable" speed
limit than that specified by the FRA is irrelevant since any claim
based upon a violation of the railroad set limit would be but a
variation of plaintiff's common law negligence claim of excessive

or unreasonable speed. Bowman v. Norfolk Southern.Ry. Co., 832 F.

Supp. 1014, 1017 (D.S.C. 1993) (copy attached as Exhibit I). Such
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a claim should be treated no differently than any other similar
excess speed claim since the FRA speed limits '"cover the subject
matter" of such claims, even those based on state statutes or local

ordinances. Id.; Landrum v. Norfolk Southern Corp., 836 F. Supp.

373, 375 (S.D. Miss 1993). Accordingly, since the issue of speed
limits has been specifically preempted by federal law and the train
was operating within the federal 1limit, the jury would not be
entitled to second guess the FRA by considering the question of
whether the speed of the train was reasonable. Therefore, the

train's speed, whether it be 49, 50 or 51 m.p.h., cannot provide a

basis for arguing common law negligence. Easterwood is directly in

point on this issue.

2. Union Pacific Did Not "Fail To Reduce The Speed Of Its Train
Through The More Than Ordinarily Hazardous Crossing".

Assuming, arquendo, but not agreeing that the crossing was more
than ordinarily hazardous!, such a scenario does not impose a duty
upon Union Pacific to reduce the train's speed below the federally

mandated limit. As in this case, the plaintiff in Easterwood also

alleged, in addition to excessive train speed, unsafe crossing

conditions requiring additional warning devices. Nevertheless, in

'Union Pacific denies that the crossing was more than ordinarily
hazardous. The photographs attached to the Curley Affidavit clearly
show otherwise and the crossing does not meet the criteria needed
to support such a finding as set forth in Duncan v. Union Pacific
R. Co., 842 P.2d 832, 834 (Utah 1992) (copy attached as Exhibit J).
However, the issue is irrelevant since, as explained below, the
Easterwood train speed preemption rule applies even through unsafe
conditions may have existed at the crossing.
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spite of the fact the Court found that plaintiff may have a viable
claim for an unsafe crossing,? the Court still held that the railroad
had no duty to reduce the train's speed below the federal limit, and

dismissed that portion of plaintiff's Complaint. The Court

specifically ruled that:

§ 213.9(a) should be understood as cover-
ing the subject matter of train speed with
respect to track conditions, including the
conditions posed by grade crossings.

123 L. Ed.2d at 403 (Emphasis added).

The rationale for the ruling is found in the court's explana-
tions that "the limits were adopted only after the hazards posed by
track conditions were taken into account," and that "the limits in
§ 213.9(a) were set with [crossing] safety concerns already in mind

", 123 L.Ed.2d at 402, 403, and in the fact that train speeds

usually play a less significant role (than the actions of drivers)

in causing crossing accidents. As set forth in the footnote at page

403:

(Nearly all grade crossing accidents can be
said to be attributable to some degree of
"driver error." Thus, any effective program
for improving [crossing] safety should be
oriented around the driver and his needs in
approaching, traversing, and 1leaving the
crossing site as safely and efficiently as
possible); . . . (the most influential predic-
tors of train-vehicle accidents at rail-highway
crossings are type of warning devices in-

‘The plaintiff is not claiming here that Union Pacific is liable
for the alleged unsafe crossing conditions or for failing to install
automatic train warning devices at the crossing, such as flashing
lights and gates. Under the Duncan case, supra, and the statutory
scheme set forth at U.C.A. § 54-4-14, et seqg., the State of Utah
(UDOT) has exclusive responsibility to determine the need for and
install such devices.
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stalled, highway traffic volumes, and train
volumes. Less influential, but sometimes
significant [is] maximum train speed . . .)

123 L.Ed.2d at 403 (emphasis added).

In any event, as explained above, the undisputed evidence is
that Union Pacific did, in fact, reduce the speed of its train some
10 m.p.h. below the federal limit at which the train could have been
lawfully operated. Accordingly, plaintiff's allegation in this
respect is not only without legal support but is also factually

incorrect.

3. Union Pacific Complied With Requirements of U.C.A. § 56-1-14.

Utah Code Annotated § 56-1-14 governs the operation of
locomotive whistle and bell devices at public railroad crossings.

It provides as follows:

Every locomotive shall be provided with a bell
which shall be rung continuously from a point
not less than 80 rods from any city or town
street or public highway grade crossing until
such city or town street or public highway
grade crossing shall be crossed, but, except in
towns and at terminal points, the sounding of
the locomotive whistle or siren at least 1/4 of
a mile before reaching any such grade crossing
shall be deemed equivalent to ringing the bell
as aforesaid; . .

Unless the crossing is located in a town or at a terminal
point, the statute does not require the operation of both the bell
and the whistle simultaneously. Where the grade crossing is in a
rural area such as the one in question, the requirement is in the
alternative--either the bell or the whistle must be operated

beginning "at least" 1320 feet away from the crossing.
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In this case, the evidence is that Engineer Puffer sounded both
the bell and the whistle beginning at a point well in excess of 1320
feet away from the crossing. Puffer's testimony is that he began
sounding the whistle and the bell at approximately 1/4 mile away
from the crossing at 5950, South and then continued operating the
bell and whistle from 5950 South for another approximately 1100 feet
to the crossing at 650 West where the accident happened. Other
witnesses in the vicinity support such testimony. There is no
probative evidence to the contrary. Accordingly, Union Pacific
clearly complied with the statutory requirements of sounding either

the whistle or the bell for a minimum of 1320 feet before the

crossing.

CONCLUSION

Based upon the foregoing, Union Pacific submits that its Motion
for Summary Judgment should be granted on the grounds that there are
no genuine issues of material fact which should keep the Court from
ruling as a matter of law that the train was not traveling in excess
of the authorized speed limit; that Union Pacific was not negligent
in failing to reduce the speed of the train over the crossing; and
that the locomotive's signaling devices were operated in accordance
with statutory requirements.

DATED this [£7l/day of February,
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CERTIFICATE OF SERVICE

I hereby certify that on the XA day of February, 1995, a copy

of the foregoing was served in the manner indicated below upon the
following:

Allen K. Young, Esq. Z: U.S. Mail
Young & Kester Hand Delivered

101 East 200 South Overnight
Springville, Utah 84663 Facsimile

No Service
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Utah County Sheriff

MISDEMEANOR FACT SHEET

SCA ACA DATE April 6, 1994
APPROVED_________ PR YES( ) No ()  INCIDENT NO- 94-150235
DEFENDANT NO- 1 OF 1
DEFENDANT
NAME__Bruce Brinkmeier ALIAS

ADDRESS____ 1950 East 100 South; Salt Lake City

DOB 9-16-76 SEX Male RACE white
OFFENSE

COUNT 1__No Drivers License CLASS

STATUTE__41-2-104 __DATE oF OFFENSE___2-5-94

COUNT Z__Failure to Stop at Stop Sian CLASS

STATUTE DATE OF OFFENSE___2-5-94

ALcoHOL TEST RESULTS - BREATH REFUSAL BLOOD

TYPE OF VEHICLE

INCIDENT LOCATION 5950 South 650 West

ARRESTING DEPUTY C.J. Witney

AGENCY/ADDRESS UCSO: 75 South 200 East, Suite 201; Provo /\

COURT____Utah County Justice Precinct WARRANT  IN CusTODY SUMMONS\
KITNESSES

NAME ADDRESS PHONE

- Deputy C.J. Witney UCSO 370-8887
Sgt. Jens Horn v M

"

. Deputy Robert Eyre "

Ryan Puffer P.O. Box 822; Beaver 438-5460

. Johnny Starks 3701 S. 8235 W.; Magna 250-7039

1
2
3. Robert L. Craw P.0. Box 53; Minersville 386-2318
4
5
R
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UTAH COUNTY SHERIFF
OFFENSE REPORT

PRINTED: 02/14
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CLASSIFICATION: 50PI INCID NO: 0150235
SUB CLASS:

ADDRESS OF OCCUR: 5906 S 650 W CITY: 01 RM/APT:
DIST: S BEAT: 12 GRID: 0900 SHIFT: 2

DATE REPORTED: 02/05/94 TIME REPORTED: 1210

DATE OCCURED: 02/05/94 TIME OCCURED: 1210

DAMAGED PROP AMT: STOLEN PROP AMT: PREMISE:
COMPL/BUSN: DOB: SEX: RACE:

ADDR: CTY: ST: ZIP:

REPORTING DEPUTY: WITNEY, CARLA

COMMENTS:

INITIAL INVESTG UNIT: PATROL

CAR TRAIN ACCIDENT. GO DOWN BY LONGVIEW FIBRE AND MEET CLYDE ARGYLE
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INCIDENT NAMES
hkkkkhkhkhkkhhhhkhhhhhkhhhhkhdhhhkhkdhhhhhkkhdhhhhkhkhhhhhhhkkhhhhkhkhhkkkkkkhkkkhkkkkkkkkkk*

INCID NO: 0150235-
CRAW, ROBERT L PASS DOB: 02/07/55 SEX: M RACE: W
ADDR: PO 53 CTY: MINERSVILLE ST: UT ZIP:
ID NO: MISC ID: RES PHONE: 8013862318
BUSN/SCHOOL: UNION PACIFIC CONDUCTOR BUSN PHONE:

INCID NO: 0150235-
PUFFER, RYAN PASS DOB: 03/26/70 SEX: M RACE: W
ADDR: PO 822 CTY: BEAVER ST: UT ZzIP:
ID NO: MISC ID: RES PHONE: 8014385460
BUSN/SCHOOL: UNION PACIFIC ENGINEER BUSN PHONE:

INCID NO: 0150235-(
STARKS, JOHNNY WITN DOB: 10/31/77 SEX: M RACE: W
ADDR: 3701 S 8235 W CTY: MAGNA ST: UT zIP:
ID NO: MISC ID: RES PHONE: 8012507039
BUSN/SCHOOL: BUSN PHONE:

INCID NO: 0150235-(
HILL, GERALD WITN DOB: 01/02/44 SEX: M RACE: W
ADDR: 5851 S DEPOT RD CTY: SPANISH FORK ST: UT 2ZIP: 84601
ID NO: MISC ID: RES PHONE: 8017986547
BUSN/SCHOOL: BUSN PHONE: .

e 1S x9943J§\
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GO 4o A L nc Mike, Petry, pthy., as



INCID NO: 0150235-
WHITNEY, HILL WITN DOB: 12/18/73 SEX: M RACE: W
ADDR: 5851 SO DEPOT RD CTY: SPANISH FORK ST: UT ZIP:
ID NO: MISC ID: RES PHONE: 798-6547
BUSN/SCHOOL: BUSN PHONE:
INCID NO: 0150235-
UNION, PACIFIC RAILROAD BUSN DOB: SEX: RACE:
ADDR: 1000 SOUTH 400 EAST CTY: PROVO ST: UT ZIP:
ID NO: MISC ID: RES PHONE:
BUSN/SCHOOL: BUSN PHONE: 373-1780
INCID NO: 0150235-1
JENSEN, ALECIA PASS DOB: SEX: F RACE: W
ADDR: 3948 W ZODIAC DR CTY: SALT LAKE CITY ST: UT 2ZIP:
ID NO: MISC ID: RES PHONE:
BUSN/SCHOOL: BUSN PHONE:
INCID NO: 0150235-(
BRINKMEIER, BRUCE DRIV DOB: 09/16/76 SEX: M RACE: W
ADDR: 1950 EAST 100 SOUTH CTY: SALT LAKE CITY ST: UT ZIP:
ID NO: MISC ID: SSN529278513 RES PHONE: 485-4567
BUSN/SCHOOL: BUSN PHONE:
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PROPERTY
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RECOVERED STATUS: SAFEKEEP
I'YPE ARTICLE: FILM/PHOTO BRAND:
SERIAL NO:

35MM

DATE REPORTED: 02/05/94
RECOVERED/RECEIVED: 02/14/94
ZOMMENTS: PHOTOS OF CAR-TRAIN CRASH

RECOVERED STATUS: SAFEKEEP
YPE ARTICLE: FILM/PHOTO BRAND:
SERIAL NO:

35MM

JATE REPORTED: 02/05/94
\ECOVERED/RECEIVED: 02/14/94
‘OMMENTS: PHOTOS OF CAR-TRAIN ACCIDENT

INCID NO: 0150235-0
BIN/TAG NO: EVIDENCE FILE
MODEL: PRINTS
OWNER APPLIED NO:
PROPERTY VALUE:
RECOVERED VALUE:
INCID NO: 0150235-0

BIN/TAG NO: EVIDENCE FILE
MODEL: SLIDES

OWNER APPLIED NO:

PROPERTY VALUE:

RECOVERED VALUE:
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OFFENSE NARRATIVE
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INCID NO: 0150235

SUMMARY ;

THIS IS A REPORT OF A TRAFFIC ACCIDENT INVOLVING A MOTOR VEHICLE AND A
UNION PACIFIC TRAIN.

DATE AND LOCATION;

THIS ACCIDENT OCCURRED ON FEBRUARY 5TH 1994 AT SATURDAY AT APROX 1210 HRS.
THE LOCATION OF THE ACCIDENT WAS ON 5950 SOUTH 650 WEST, WHERE IT
INTERSECTS WITH THE RAIL ROAD TRACKS.

CONTACT;

WE WERE CONTACTED BY DISPATCH AND SENT TO THE SCENE OF THE ACCIDENT.
SPANISH FORK POLICE HAD ARRIVED AT THE SCENE. SPANISH FORK AMBULANCE WAS
RESPONDING TO THE ACCIDENT ALSO. SPANISH FORK POLICE WAS FIRST ON SCENE.
BRUCE BRINKMEIER WAS IDENTIFIED AS THE DRIVER OF THE VEHICLE.

ACTIONS;

JEPUTY ROBERT EYER AND SGT JENS HORN WERE RESPONDING TO THE SCENE ALSO. SGT
HORN MADE CONTACT WITH THE ENGINEER AND THE CONDUCTOR OF THE TRAIN. DEPUTY
EYER WORKED ON THE DIAGRAM AND MEASUREMENTS. DEPUTY EYER CALLED FOR A
FORENSIC NURSE TO DRAW BLOOD AT THE HOSPITAL.

THE SCENE WAS MARKED FOR EVIDENCE. PHOTOS WERE TAKEN OF THE ACCIDENT SCENE.
A DIAGRAM WAS DRAWN AND MEASUREMENTS TAKEN.

TRAIN EMPLOYEES RESPONDED FOR THEIR INVESTIGATION. THE TRAIN ENGINEER AND
CONDUCTOR WERE TESTED FOR ALCOHOL WITH A PROTABLE INTOXIMETER AND RELEASED.
ARRANGEMENTS WERE MADE TO RECOVER A COPY OF THE TRAIN COMPUTER SPEED TAPE.

ELEMENTS;

THE UNION PACIFIC TRAIN WAS EAST BOUND ON THE TRACKS AT ABOUT 48 MPH. THE
DRIVER OF THE HONDA WAS SOUTH BOUND ON 650 WEST. THE HONDA WAS MOVING AT
APROXIMATELY 5 MPH WHEN IT DROVE UP TO THE TRACKS. DRIVER AND PASSENGER
DIDN’T SEE THE TRAIN.

THE HONDA WAS STRUCK IN THE FRONT ENGINE COMPARTMENT, THE RIGHT QUARTER
PANEL, AND THE PASSENGER COMPATRMENT. THE HONDA WAS FORCED OVER TO THE
SOUTH EAST SIDE OF THE TRACKS. BOTH THE DRIVER AND THE PASSENGER WERE
EJECTED. THE DRIVER WAS FOUND JUST WEST OF WHERE THE VEHICLE CAME TO REST.
HE PASSENGER WAS FOUND EAST OF THE VEHICLE.

NJURIES;

3RUCE BRINKMEYER HAD SEVERAL LASERATIONS AND SCRAPES ALL OVER HIS BODY.



ALECIA JENSEN, WHEN THE OFFICER HAD CAME OVER TO CHECK HER, WAS TOLD THAT
SHE WASN’T BREATHING AND HER CHIN WAS ON HER CHEST. OFFICER SNOW HAD GONE
OVER AND RE-ESTABLISHED AN AIR WAY. SHE STARTED TO BREATH ON HER OWN.
ALECIA WAS REPORTED TO HAVE HAD C-5 AND C-6 DISLOCATED AND ONE POSSIBLE
FRACTURE ALSO IN THE NECK. ALECIA WAS TAKEN TO THE ICU UNIT IN CRITICAL

CONDITION.

WITNESS SUMMARY;

THERE WERE THREE WITNESSES IN ADDITION TO THE EDITION TO THE CONDUCTOR AND
ENGINEER.

WITNESSES STATED THAT THE VEHICLE SLOWED DOWN BUT DIDN’T STOP BEFORE
ENTERING THE TRAIN TRACK AREA. THEY STATED THAT HE DIDN’T LOOK EITHER WAY
BEFORE ENTERING THE TRACK AREA. WITNESSES STATED THAT WHEN THE VEHICLE HAD
ENTERED THE TRACK AREA, THEY WERN’T SURE IF HE HAD STOPPED OR MOVING VERY
SLOW. WITNESSES ALSO STATED THAT THEY CLEARLY HEARD THE TRAIN AIR HORN

BLOWING JUST PRYOR TO THE IMPACT.

WITNESSES STATE THAT WHEN THE TRAIN HAD IMPACTED WITH THE HONDA, THEY
CLEARLY SAW THE DRIVER AND PASSENGER EJECTED FROM THE VEHICLE. JOHNNY
STARKS THEN RAN TO THE AUCTION AND CALLED 911 FOR AN AMBULANCE. OTHER
WITNESSES HAD STARTED TO RENDER AID TO THE VICTIMS TILL THE AMBULANCE

ARRIVED.
EXTRA PATROL;

I WOULD LIKE TO HAVE AN EXTRA PATROL IN THIS AREA. I HAD BEEN ADVISED BY
SEVERAL OF THE PEOPLE IN THE AREA THAT IT IS A FREQUENT OCCURANCE THAT THE
ORIVERS FAIL TO STOP AT THE STOP SIGN.

OTHER ACTIONS TAKEN;

I REQUESTED NO PARKING SIGNS BE POSTED IN THE AREA OF THE TRACKS. THESE
WILL BE PUT UP AND REGUARLY PATROLED.
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CASE MANAGEMENT
dkkkkhkkhhkkhkkhkhhkkhhhkkdkhhdkdhhkhhhhkdkhhkhkhhhhhrhdhhhhkkdkdhhkkhkhkhkkhkhhkrdhhkkkdrkkrrxx

INCID NO: 0150235

REPORTING DEPUTY: WITNEY, CARLA INITIAL REPORTING UNIT: PATROL
FOLLOWUP INVESTIGATOR: FOLLOWUP INVESTG UNIT:
CASE STATUS/DISPO: OPEN PATROL STATUS/DISPO DATE: 02/05/94
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END OF REPORT
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o asotal oee Bureau of Emergency Medical Services, Utah Department of Health

Servicq Bl *‘3_.'%1: ,—;:,"ai Distnct Code _ j émbgmze 3,, ; lnc?w i
mgn’?BZlL tion (ag w,LTAt i i 7 /S/QD /é‘;fr ({’L E§£/Coc.1: |
,ﬁo-a%— 2}3 ‘/ Incident Reported Time -s;zatzch, & ime tspal gg‘ e .f;rlouti ,"'"702

WHITE_Provoe UTAH EMS INCIDENT REPORT
m_,,..sw

Latt Scene Time Badf In Service Time ﬁM)umbe ﬁV_EMTNq EMT Number. ... | PWEMT.
-/ '71«-‘th27‘%'1‘ iy 2:3”5 5 Gl 752128 Thiaszio TP s PHLID s
"Response / Transport Bodlly Fluids Exposure CPR information / Safety Equipment Usage Alcohol’'Drug Usage - - |~
To Sggne: Exposyre: Was CPR Initiated prior Satety equipment usage? |Suspicion of alcohol/drug
Lights / Siren Yes to EMS Arrival? (Seat belt, heimgt, gtc.) use? .
O Silent Run O No O Yes O Yes XNO O Yes -
From Scene: Ty| { O No Types: Reason: - -
Lights / Siren p%/() By Whom? S
O Silent Run [ Citizen [ 1st Responder

L ML RTS nsiple Party

;%d' Wm ;l RS i e | | 1P BV“" kmc,cr ;v

tr d ress

Ciéfﬁf Fast /00 Sp : _ c/egA Enst sop SB

i tate i .
S L[ U# <410 TSl

Tele;;» ée Number 7 éc jl S%cu j %m?r 5_/ .3 Ra?-(;ode -} Primary Insurance Number :

’f}:,g 1. % y&mmlﬂ Age;/v i Medicare Number o

Chnef ﬁTPlal l d{ Tt’QL[ Wit Current Medications IR

Past Medical History Aliergies .

Y7 Yo ,/Mw,&, .4 é,w%ow 'Z{?/Z/f/um 51/(,&7‘ %
/9959 .Q/z e bt ed - I 2 i feom, it - C«t’é& /'_

L4 AUt ,4{ A (A—é‘ﬁ,( /(’ ATl Tz éz,»—, «":)' /’c’fmn 1L

"
y ?\

CRAMS Score Components . -""GLASGOW COMA Scale - Vitals | Time : PuloL
Circulation - : SRR et R : - 6
A~ 2 Blood Pressure 2 100 - Initial -7
O 1 Biood Pressure 285 < 100
O 0 Blood Pressure < 85~ - Repeat
LT '“-CmesryRoﬂll“,\_{E?gj’ e
2 “&* —{Repeat T BV
& :"‘H " | Skin Condition | Skin Color | L. Motor Function - * R. |-
7 Enter Least value af the Moist 427 Pale ,g/ . Moves Amms .- Q
Above Boxes Checked Dry O Cyanotic " Moveslegs ~ 0 |7
Respiration -} wam O Red - 3 Distal To Injury
_Z 2 Rate <35 O Cool O Nommal.: " | Sensory... O Yes, [} No.
01 Rate 235 |, Pulse: % O Yes' 00 No-.
Oo Rate-O- ECG : Medications Given :
¢ _‘j, éi’k u‘l’
Inltial RIs .f}‘?,“ kY
: = % - | Repeat
Enter Least Value of the g
Above Boxes Checked
R
Abdomen+ Thorax _ epeat
J 2 Abd./ Thor. Non-Tender s
O 1 Abd./ Thor. Tender -{Repeat
0 0 Abd. Rigid or Penetrating Injury
. . . Repeat
Enter Value Box Checked ]
... Motor * | Repeat
ﬂ 2 Normal, Obeys Command - . - i
at gesponds Only to Pain, No - - = O At Scene
ostunng 2 trol Ph
0O 0 Postures or No Response ‘ < adé,c{n © ys'c'a/')’
Enter Value Box Checked <
Speach - MeM n:rol NursE - .
4o Nomal Orignted =~ " : e ANy
D 1 Conlused o Inabropriate . .Tn'z';,z'.;":::'.:z:.".:' 3.':'.";.':’%‘:"‘“ ‘81,'&"""”"7""’3““ o R matag, From i
e ambuisnce servige, ks . ol
° ggf;,i’,?‘?f’ o Un ‘Blhglble mpom}bllhy WMC"Y""'Y rasull from tma pcuon.rv 9' r"mF W fi § !'\'I’Gf!*.rpm
e o RN HAE 20,0 i
Enter Value Bm; Chéckod A
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WHITE  Provige
CANARY - £MS Othee
PINK - Hosp'tat

UTAH EMS INCIDENTR ORT

Bureau of Emergency Medical Services, Utah Department of Health

Service Numbe& 5% District Code Unit Pmﬁumﬁ’w 9 & a\ uﬂnmj

YN r . 50 “diat Ho Sr BT I

N2 60

& N

0 incident Reported Time | Dispateh Natiied Time — r:
R S i 27 S A~ Yl W X 5

LeH Amved Time | Back In Service Time P, T — |P P PMWEMT Numt

sy [OE8 PRI > ?ﬁﬁaé ST

Response / Transport Bodily Fluids Exposure CPR information Satety Equipment Usage Alcohol/Drug Usage omoluﬁh.

To Scene Exposure Was CPR inlitiated prior Safety equipment usage? |Suspiclon of alcohol/drug ‘/\

B Lights / Siren Z7Yes to EMS Arnval? (Seat belt helmet, etc ) use? Begmnning ¥

O Sient Run C No O Yes O Yes O No OYes ONo At Scene R

From Scené Types. /X -/,\_Q O No Types* Reason* ez

[Lights / Siren LA By Whom? W‘ﬁ L _—/C s g/L.(\-q-Endlng —

O Silent Run O Citizen O 1st Responder Billable Miles E:

Patient Laﬁﬁme M . Mi Responsible P%w/f
—J 1D o~ /(//

Telephone Number

Street Addrﬁ%z#f VW Mu_hldlw%

sy
Street Address 3 4 74 fv ZZ} W /&

LA P " s U BLY)

Telep mber 1 Social Secunity Number Race Code Primary Insurance Number Group Insurance Number
z Z; a5
Date of Bith  (MM/DD/YYYY) Age /7 Medicare Number Medicaid Number
Chiet Complaint Current Medications ¢~ /
ALy a bt Cola Al _tu chn

Past Medica! History WM‘/ Allergies
— Canr AP L

Narrative

“UAAADC Ot Kl AL j/t(,'i/(w P4 (,&A LA—&J\_,«,

oL W Lﬂuo@/éﬁz MVMW

ClA i L,

Asp oI, Ny /{%bd—e/ AAh 40 bt AJALjZ,‘*—r

i@_@gﬁ-&u-é/ MMW/ ZI“A,/};[W A

A_AJ#

CRAMS Score Components GLASGOW COMA Scale Vitals Time | Pulse Blood Pressure | Respiration | Temp
Circuiation Eye Open
T 2 Blood Pressure 2 100 21 None Initial 7/,&‘/&/@)
C 1 Blood Pressure > 85 < 100 O 2  ToPan -
o B iy Ret 03 e Repest
ntaneously 3 —=
02 Noma = Revest_ fkaepl F2 62/l —
2 1 Delayed Verbal Response —
10 Absent e None SkinCondttion | Skin Color | L Motor Function R | L Puplis
Enter Least Value of the / O 2  Incomprehensible O Morst Pale ) Moves Arms 0O|0 Reactive
Above Boxes Checked 3 3 Inappropnate =Ory O Cvanotic Moves Legs o & Unreactive
4 Contused Distal To Injury oot Dilated
Respiration g 0 warm O Red
0O 2 Rate <35 00 5  Onented >Cool O Normal Sensory [ Yes O No | O Midrange
C 1 Rate >35 " Pulse C Yes ONo | O Constricted
Oo Rateﬁ: 0 = ‘;'.‘;;2;5’”""’ ECG Rhythm | Code Medications Given Time | Dose | (
espiratory Etort 0 2  Extendsto Pain
U 2 Nommal 0 3 Flexesto Pam Inttial / J/ /é//‘g Za %““/
A2 1 Laboted or Shatow D s YWohodaws
O o Absent O 5  Locahzes Pain Repeat
Enter Least Value of the [ O s Obeys Commands
Above Boxes Checked
Abdomen / Thorax Repea
ZZ Abd / Thor Non Tender GLASGOW é
J 1 Abd /Thor Tender TOTAL Repeat
0 0 Abd Rigid or Penetrating Injury]
} Enter Injury / lliness Codes Repeat
Enter Value Box Checked (Most to Least Significant)
Motor Repeat
C 2 Normal Obeys Command 1 2 3 Medical Control Contact o
O 1 Responds Only to Pain No -
Posturing U At Scene O In Transit () _Standing Ordegr C
- T
ZO Postures or(qa Response ) 4 5 6 Med)éé DGWSNW 5.
Enter Value Box Checked

Speech
0 2 Normal Onented
D 3~ Conlused or Inappropriate
0 No Speech or Uninteligible
Sounds
Enter Value Box Checked

b o%mo sition
AN

Enter Treatment Codes

RS

AL

1

(Most to Least Signlficant) This'is to certity {hat | am retusing treatment / transport | have been informed of the

Involved, and hereby reiease the ambuiance service, Its attendants, and its altiliates, lr
g 2 3 responaibility which may reslil}3rom thik action

al 1 1 . He Sionaturd” T o~ —=F T _—
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County of Utah --- Sheriff's Depz  ‘ent
COMPLAINT REPORT CONTINUATION — STATEMENT

Case No. Page of
[ VOLUNTARY STATEMENT
@ NOT UNDER ARREST
Name: #M 44(// / Date: % LS~ /7 7y

Address MWK/C Time.

D.0.B. l 7 - Y ‘7‘
a&%%d /ul// am not under arrest for, nor am | being detained for any criminal offenses concerning

the events | am about to make know to . I volunteer the following information of my

own free will,

Wb (e 71’/’%%{4{/*9; Swwsl  E Yo /T
L rvotrcrd o véf%//v Mm//t-q o cfivge k. Z= L e
—ar copr ek L for . .ZA//-'%cz/ LM
i /M oax Méco( tcte g 4y /) Cana ity N
A /WMAA froconze Zolochd
ALrte ctrtie ez h<, ﬂé? y2Zi // ZC oz L %/L[

T AR 7 - { ;
g:/jgz ZQ %C_/Q-:ﬁ (’szé Z cn ﬁ’_‘GZ"é Qif:z: éééé {‘z,;s

Cerul 740 AN E i~ / & Q e /;-,MA—Z/ - S -.%,A . ]
A_.,L )%,L 7L/m/ % PW é pa )%/ %/‘& i
pt/;é /) ”L 7= %M/ j 0744 7%/ %@Kz{

M%Wk J%wn/ P >‘/‘7WG/C7‘.

Tma— —_ —_.',_—_ - ——— e

4

“J) &S %Arm,u/u "Jéq//vLAzA_ /f& mé—) ALy 7% 74’6?,//(_/'
Qe A g#*f_/e Ce?fm

M Wct to the best of my knowledge.
(Witness)

>|gr)§'rure)



Utah County Sheriff

VOLUNTARY STATEMENT
CASE NO. PAGE ¢

Name \S@Lmvn‘; S INA S Date 9\7/5/7"71'
address ¥ 70/ 5. BADE w. Wo\jmaﬁ, Ut , RyoYY Time JQ:1HO
250-7039 DOB )0/3//77
1. (ny _SBanko . do give this statement to !

of the (tah C(?{mty Sheriff's Department, of my own free will. [ understand that | have the right to remain

silent, that anything I say can be used against me in a court of law, that | have the right to talk to an

attorney, and to have him present while I make this statement, that if I cannot afford an attorney one will be

appointed for me if | so desire. I understand that I have the right to stop answering questions at any time.
Fully understanding the above rights, I make the following statement.

L seen A oty Cor” o\ﬁppfoacA\'nj fouﬂqbow/\c) jo/'n? -,%fe,lzg <foul awnd Z~

heard +he Fratn tonKing bt T kep? my eyes pn Fhe car he agpeare d

Fo be {nychm%)7 the +vain an\f theil dhen L seen the car go 5oum'éw/<

ofT 4he Froia art o Fhe bviush. T vever secin e ppeg/aé becounge L
LJos 04, The other side of F4x Fmin but T seen jﬂ/&{'ﬁ’c ‘2(/5/:4;,'
cuer dha  Fratn g0 T fom Tnside pmd tol) e 4o call on ambulance.

The %em% and correct to the best of my knowledge.

4
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Utah County Sheriff

VOLUNTARY STATEMENT

CASE NO. PAGE F
Name %A@/#szw Dateﬁnf’iy (so 222
Address Time_/2 50

]

I, , do give this statement to
of the Utah County Sheriff's Department, of my own free will. 1 understand that [ have the right to remain
silent, that anything | say can be used against me in a court of law, that [ have the right to talk to an
attorney, and to have him present while | make this statement, that if I cannot afford an attorney one will be
appointed for me if I so desire. [ understand that I have the right to stop answering questions at any time.

Fully understanding the above rights, I make the following statement.

008 7 /,7;?/

/%Z [/ AL S—MAJ/SZ %/é Zz&(§///9 at / Qe ém)
//?4//?) /0§ LS-03 %w/w £l f/éom/c/ _

7 SA«w) o Freg /,r 2t //"0§§//U9 v L/ (570
%mcf,% Q0,0/{ //1/ ﬁﬁ‘f’ <fdme0/ Ly J @70 ]
ﬁmra’bn}@ Frr i [/)/)157% (2 A//M? COCUUAGJ QA/LA/
A)’)Qé@, [ A J/"/IUK,‘/IDQ/ FM//VCCW 7D/QC€Q/ SZ;@Q//L) /N
ﬂxvtuc&uq— Y, 4 7[4 erd S#raoé e Car

Thmmtement is true and correct to the best of my knowledge.
N ) ig, /WA AQLL4//

(Qimrmabiiem~ oY




Utah County Sheriff £ Js015*

VOLUNTARY STATEMENT
CASE NO.  PAGE | &F
Name //77/4/\/ Gl Date__ 2 /B8
address__Fp. Rox g2 Time_ /324~

Beater vL, €47/3 Y355k D0B__ 3 -26-70
I, %{ M , do give this statement to 5974. /#0/‘/7

of the Ufah County SREriff's Department, of my own free will. |1 und¥fstand that | have the right to remain

silent, that anything I say can be used against me in a court of law, that 1 have the right to talk to an

attorney, and to have him present while 1 make this statement, that if I cannot afford an attorney one will be

appointed for me if I so desire. | understand that I have the right to stop answering gquestions at any time.
Fully understanding the above rights, I make the following statement.

I was A‘“’j’hv9 = CaLS7L on TAC' f/bu‘/’ L/ were.
A S zachin e He CloSSiAs  aned o (rvels wifh

a horce FraJer  wienf in  Cront o€ S,  aned a  Smal/

Carl  llvens West Fo cast o //a el +he horSe  Fre //’e-,

A7 57[0,//)7\51 or lep Aing o wn Fhe  FyuchkS anot

We At TAe f/‘pﬂ/ ol  Fhe Cetf  on 24 <
/‘iz.Ji57:;73§¢:zﬂ Lo A .

The above atement is true and correct to the best Y knowledge
77 =7 / -vW\

(Siona(nro\



Utah County Sheriff

VOLUNTARY STATEMENT

CASE NO. PAGE F

Name /7[//]{&/ /‘/// Date Z’éf '73

Address (ff/ /fa ﬁ%/f /)/J Time /2 7 /,/%/
?/4/4/% 6»'/ . V/“/\ pAmu#/‘ff-a/fV/ooa /7S

I, , do give this statement to
of the Utah County Sheriff's Department, of my own free will. | understand that I have the right to remain
silent, that anything I say can be used against me in a court of law, that I have the right to talk to an
attorney, and to have him present while | make this statement, that if I cannot afford an attorney one will be
appointed for me if I so desire. [ understand that | have the right to stop answering questions at any time.
Fully understanding the above rights, | make the following statement.

7 sus //4«4 S th and  tbad  cppssed A

77/04/45 = faked /%/ wl  and  Srw o gry (o

0////w Foru vl Fi 74—/4&/44 A }z/ﬂ’lﬁj dcc’/ U/
M(/\/ OL/(A(//C A;//\r/ s D‘/ﬁ- orasn /lz 7L 7%/ Véfr’ﬂz

7

Zu % Tt Lo w%/sz iy ot ﬂd s %xwe/s P
#L rI[Ya///l <v4/77n0:! T ps J‘]%L— vZ)//sj\ gl 7’7/04/(-
7%'» ¢ / /a’?L/M S d‘/[& 2 Q/ Hhoptan /4 [ /c_xm/

d//l(\/ /Aa ( Uﬂ (onscious  am J % fdgpre S //c//cmz,

&aﬂ—/// é/ﬁa?%/z/wz dcYM [/\)A((}L T we/d T2/
Izieo [l {hppepest

The atztjésftement 1ZZz/a)d correct to the best of my knowledge.
/. L //O/ Fr x /ﬁ/: /{
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PULSE Electronics, inc.

Detailed Analysis Plot (c
Time bas

Location: SPANISH FORK
Remarks: CRSDS-04 02/05/94

Scan ID: 43-1-0018

0-
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Speed %:_i‘_,__Lh~J_i~_r—_l
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Horn
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Brake
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6——[
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1
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STATE OF UTAH

Michael O. Leavatt DEPARTMENT OF HEALTH

Governor

DIVISION OF LABORATORY SERVICES
PUBLIC SAFETY TOXICOLOGY SECTION
46 North Medical Drive « Salt Lake City, Utah 84113 « (801) 584-8400 » FAX S584-8486

SR
LS
TOXICOLOGY REPORT
Agency: UTAH COUNTY S. 0. Laboratory No. L94-0211
Suspect(s): BRINKMEIER, BRUCE Your Agency Case No. 180235

Officer: CARLA WHITNEY

LABORATORY FINDINGS:

Blood Alcohol: Negative
Analyzed by Bruce Beck . %U&C&( &L ..

Analyzed by Barbara Jepson .. ﬁa"’@“""v KW

NOTARY PUBHIC

EVA D. S:NCLAIR
48 Medcical Duve
san Lake City, Utat, 84113
v Commission Expiras
August 8, 1884
STATE OF UlAaf

Sworn and Subscribed to before me this 25 dayof February 19 94
\7,:64 P7aN {/,\"_/‘,,,_, 4,//< < 4

Notary Public

- - Final Report

~ - Amended Report
_ - Supplemental Report
T - Addinonal Results 10 Follow

Tox Lab LLE 2 12M2
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Incident No.

ACCIDENT INVESTICATORS FILE

Date FEtl 5 Q4 Time 1210 Day Of Week SAT Highway b5¢ W
investigating Officer WiTnzZY Badge # 4107
Assisting Officer EARE f pofw Badge # AV} — Od
Drivers Involved (Name/Address) Vehicle #

BRve BRI AEIE R )

ACCIDENT CHECK LIST

DIAGCRAM AND MEASUREMENTS PHOTOGRAPHS

Skidmarks /Approach Path of Each Vehicle
—/Gouge Marks 7‘-Any View Obstructions

Debris kidmarks

Location of Bodies _/ Gouge Marks

Probable Point of Impact ~/Debris

Distance Traveled After Impact éfbamage Sustained by Each Vehicle

Vehicle's Final Position at Rest Vehicle's Final Position

Width of Highway _/ Probable Point of impact

74VUd th of Traffic Lanes Position of Bodies

_____Obv ous Vehicle Defects
—{nterior of Vehicle

WRITTEN WITNESS STATEMENTS 14 Sides of Each Vehicle
___Drivers __Z_Bystanders
__Passengers ___Other Motorists

MISCELLANEQUS

_iBl'ood Alcoho! on all Drivers and Pedestrians Within Two Hours
__Cather any Other Physical Evidence (Especially in Hit and Run Cases)
___Examination of Lights (Headlights, Brake Lights, Turn Signals, Etc.)
___Examination of Brakes, Speedometer, Tires, Etc.
___Check Traffic Signal for Proper Operation and Timing in all Directions
_[_Make Detailed Notes Regarding Observations: Who did what during the

investigation.

Notification of Next of Kin

Notification of Staff Duty Officer

/ Notification of News Media

1PF-86 (P-720)
0-83



4 1 VEHICLE

Make LU) N A

License # ‘597 GP’ m

Color  (fim

Condition: Brakes 7
Tires /
Class 7/
Lights ’
Mech. /

¢ 2 VEHICLE

VEHICLE DAMAGE

Make

License #

Color

Condition: Brakes
Tires
Glass
Lights
Mech.

TOP

)

FRONT

RIGHT

LEFT

REAR

RIGHT
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STATE O

AH INVESTIGATING CFFICER S REPORT Ol

WFFIC ACCIDENT

- - CASE NUMBER
T MONTF DAY  YEAR, DAY | 2 f 3/4/5|6]|7 ]
M -— 4) x| M l T lW TI{F wam| Py /
: S we E 5o K
FOR AGENCY USE
PLACE WHERE M 6/
ACCIDENT OCCURRED COUNTY { CITY OR TOWN |=
ORTH
Accident was outside city hmits / N A DLD USE ON.Y
l [ wmees BB D B OF
indicate distance from city imits of nearest town ‘_/_l_ o OR o L
i
ROAD ON WHICH 2 Nz ;] z 5’0 A/ | |
L ACCIDENT OCCURRED GIVE RAK OF STREET O WGHWAY NUMBER INTERSECTION L
o ! TYPE | l ‘
C | 1 AT (TS INTERSECTION WITH i [e)
: NORTH S /7 /{/)[ ST’ATE / LOCAL
| | 2 1F NOT AT INTERSECTION et [J D D of 440, ' | I 4
D m ;?ér INTERSECTION sr:gf HOUSE NO (ANDMARK | i I L —
0 OF MILE POST BE SURE TO COMPLETE IF ROAD HAS MILE POST | !
N | TENTHOF A MILE ' ,(
! !  —
VEHICLE ' YE, MAKE BODY STYLE / TYPE CODE |VEHICLE CO.OR REG WEIGHT | DESC OF CARGO | COMMERCIAL VEHICLE (Reg 12.000 bs or rm;
d //f l /?L/JJ//’ lp / 2 fZ/ / | CODE INTERSTATE D INTRASTATE
VERICLE Y‘JENT:F:CATIdN NUMBER DISPOSITION OF VEHICLE NO OF AXELS DIR OF TRA /
NCLUDING ALL TRAILERS)
/Y M ST-3H 2005 02 7345 |cone | Sl A
NSURANCE APPEARS VALID | LICENSE | YEAR MONTH STATE | NUMBER PARTS DAMAGED 3 :@ COST OF REPAIR
w2 s g3
YES D NO Z} INFO 4 ) ﬂ 7 4,4 /) | s/_/
INSURANCE COMPANY EFFECTIVE DATE EXPIRATION DATE POLICY NUMBER

S e

FARA

/4 /

7/781 78F 2344 %

AGENCY THAT SOLD POLICY,

4/

Kodler

ADDRESS

£Y3 =908 54%%&

v
_{.
I
OWNCH,:FIRST INITIAL / LAST STREET, CITY, STATE, 2P, PHONE NO /
VD 2 Y. nen |3 B 7, 7/2 ol It |
TFIRST INITIAL (AST STREET, CITY, STATE znp puous NO
DRIVE
Boss Btk e 1050 1 2o s Solloke dostasl/
I STA UM DATE | MONTH DAY INJURY 5 p——
DRVERS|™ __ oF aceSEX| a7 &3] £ THROUGH WHAT
il Nerer senl? /& 7{ sur| e &| |85 | & | AREA EJECTED?
DAVER S| 7 LICENSE CLASS RESTRICTIONS 3 < % 5SS _Zé
1 PUBLIC 3 NONET YEARS
ENUTN, comL 4 UNKN@ DRIVE EXP (7 X 17|M 4 B@O—? P T
l VEHICLE I YEAR D%DEL BODY STYLE / iwos EHICLE COLOR REG WEIGHT | DESC OF CARGO | COMMERCIAL ve%.s (Fag 12,000 b ox mory) /
? n o Fanyle / o el /) rrl CoDE rerstate L iNTRASTATE
VEHICLE mENTsFi:;noDN;Nzaaga g DISPOSITION OF v/smcx.z NO QFAXIES DIR OF TRAVEL 02
) -
(/P\S > ‘ CODE D oprwr [0 A A7 P
INSURAKCE APPEARS VALID Lgﬁb_:ée YEAR MONTH ,snmz NUQMBER PAR}'S DAMAGED 3 v, COST OF REPA]R 2
YES f_l NO [ INFO . 3G 1@?37 s (929- —
T I"INSURANCE COMPANY EFFECTIVE DATE EXPIRATION DATE POUCY NUMBER /
Lf
<
) AGENCY THAT SOLD POUCY ADORESS ,
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B i e f e Fotid Ko s r b Ll s v
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DRIVER |
b ﬁA%ng Crea }/ PO B
ISTATE'[NUMBER DATE MONTH ;§3 ﬂn a IUN"é/h'Y /{/f -
DAVERS AT s e3| £| THROUGH WHAT
LCENSE ﬂ/ /A BRTH| 9 7 GG SEX|E85e] v | & | £F| £ | AREA EVECTED? /
DRIVER S LICENSE y@ RESTRICTIONS l
PUBLIC ¥ NONE YEARS
eowmo«]z COM'L 4 UNKN DRIVE EXP >( X 3?/{4“ X /( 0 / /
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J. CLARE WILLIAMS, #3490
MORRIS O HAGGERTY, #5283
Attorneys for Defendant

UNION PACIFIC RAILROAD COMPANY
406 West 100 South

Salt Lake City, UT 84101-1151

IN THE FOURTH JUDICIAL DISTRICT IN AND FOR UTAH COUNTY

STATE OF UTAH

ALECIA JENSEN,

Plaintiffs, AFFIDAVIT OF LAWRENCE CURLEY

vSs.

UNION PACIFIC RAILROAD

COMPANY, Civil No. 940400280

Defendant. Judge Boyd L. Park

STATE OF UTAH )

: Ss

COUNTY OF SALT LAKE )
Lawrence Curley, being first duly sworn, deposes and says:

1. I am a Senior Claims Representative employed with Union
Pacific Railroad Company at Salt Lake City, Utah. Part of my work
responsibilities include investigating railroad crossing accidents
involving Union Pacific trains and equipment.

2. I investigated the accident in question which occurred at
approximately 12:10 p.m. on February 5, 1994, at a public railroad
crossing in Spanish Fork. The crossing is located near the
intersection of 650 West and 5950 South, Spanish Fork.

3. As part of the work that I did investigating this accident
I took photographs of the crossing vicinity, the locomotives

involved in the accident, and the automobile involved in the

accident.



4. I took the photographs of 650 West and the crossing on
February 6, 1994, the day following the accident. The weather was
the same on this date as it was on the previous day when the
accident happened. These photographs show 650 West as it approaches
the crossing from the north, including the roadway signs and what
a driver could see approaching the crossing from this direction.
These photographs are attached to "Photo Sheets" which are appended
to my Affidavit as follow:

a. The first Photo Sheet contains three panorama photo-
graphs taken from 600 feet, 500 feet, and 450 feet
respectively north of the crossing. The photographs
show the advance stop sign and railroad crossing
warning signs posted along side the road and painted
on the surface of the road. The locations of these
signs are described in the attached diagram referred
to below. The photographs also show the open field
in the northwest quadrant of the crossing across
which the motorists could have looked to see the ap-
proaching train. The stop and crossbuck signs
located at the crossing can also be seen.

b. Photo Sheet No. 2 contains three panorama photo-
graphs taken from 400 feet, 350 feet, and 300 feet
north of the crossing. These photographs show
essentially the same things as described in

paragraph 4.a. above except closer to the crossing.
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c. Photo Sheet No. 3 contains three panorama photo-
graphs taken from 250 feet, 200 feet, and 150 feet
north of the crossing. These photographs show the
same as Photo Sheets 1 and 2 except closer to the
crossing. In addition, you can see a second advance
railroad crossing warning sign painted on the
roadway surface.

d. Photo Sheet No. 4 contains three panorama photo-
graphs taken from 100 feet, 50 feet, and 25 feet
from the crossing. The photographs show the view
the motorists would have had to the right down the
tracks when in close proximity to the crossing. The
first and second panorama photographs also show the
white stop sign stop line painted on the roadway
surface. The third panorama photograph shows the
motorist's view to the right down the tracks frem
this stop line.

e. Photo Sheet No. 5 contains three panorama photo-
graphs. The first panorama photograph shows the
view the engineer would have had approximately 72
feet from the crossing. The second is taken from
the trackage northeast of the crossing looking down
the tracks in the direction from which the train
came. This photograph shows another view of the
open field in the northwest quadrant of the

crossing. The second panorama photograph is taken
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from the south side of the crossing on the westerly
edge of 650 West. It shows this same field in the
northwest quadrant of the crossing, the trackage in
the direction from which the train approached, and
650 West going north from the crossing.

f. Photo Sheet No. 6 contains seven photographs of the
locomotives involved in the accident. The photo-
graphs show the locomotives in the exact order where
they were positioned at the head end of the train at
the time the accident happened. Locomotive No. 9390
was the leading locomotive. The second unit was
Locomotive No. 2492. The third engine in the
consist was Locomotive No. 3799.

g. Photo Sheet No. 7 contains five photographs which
show the damage to the lead locomotive caused by the
accident. The top two photographs show the place on
the leading locomotive where the Jensen car was
struck. The photographs indicate that the left
front portion of the snowplow on Locomotive No. 9390
made contact with the Jensen automobile.

h. Photo Sheet No. 8 contains six photographs of the
damaged Jensen automobile. These photographs were
taken on the same day of the accident at approxi-
mately 4:30 p.m. The photographs show that the
Jensen vehicle was first struck by the train in the

right front portion of the car.
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All of the above-mentioned photographs were taken by me
personally and show accurately what I saw with my eyes through the
camera's viewfinder at the time I was taking the photographs. 1In
my opinion the photographs are accurate depictions of the scenes and
objects portrayed and seen in the photographs.

5. In addition to taking the above-mentioned photographs I
also prepared a rough, hand drawn diagram of the accident scene.
I made this diagram on February 7, 1994, based upon notes that I
took when I visited the accident scene on February 5, 1994, after
the accident occurred. A copy of this diagram is attached hereto.
It contains the following information:

a. The approach angle for the crossing is greater than
90°, meaning that a motorist southbound on 650 West
should not have to look as far to the right to see
a train approaching from that direction as would be
required at a 909 angled crossing.

b. There is another public railroad crossing situated
approximately 1100 feet southwest of the 650 West
crossing. This crossing is located at 5950 South.

c. The Utah Livestock Auction building and animal pens
are located on the south side of the tracks between
5950 South and 650 West.

d. There is an open field located in the northwest
quadrant of the crossing. This is the area through
which a southbound motorist on 650 West would have

to look to be able to see a train coming from the
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southwest to the northeast, which is the direction
of travel for the train in question. There is no
obstruction in this field to block the view of an
oncoming train.

e. The tracks are straight and flat as they travel
towards the crossing from the southwest. 650 West
is also straight and flat as it travels towards the
crossing from the north.

f. A number of traffic regulatory signs are located on
650 West as it approaches the crossing from the
north. These are the signs shown in the attached
photographs. An advance stop sign warning sign was
located along the west side of 650 West at approxi-
mately 572 feet north of the crossing. An advance
railroad crossing warning sign was posted along side
the road at approximately 332 feet north of the
crossing. An advance railroad crossing warning sign
was painted on the roadway at approximately 281 feet
north of the crossing. This appeared to be a newly
painted sign. Another advance railroad crossing
warning sign, somewhat faded but still observeable,
was painted on the roadway at approximately 175 feet
north of the crossing. Stop signs and railroad
crossbuck warning signs were located on both sides
of the crossing and could be clearly seen for

hundreds of feet north of the crossing. The stop
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sign and railroad crossbuck sign on the north side
of the tracks were located 17 feet and 9 1/2 feet,
respectively, from the tracks. A white stop sign
stop line was painted on the roadway 22 feet north
of the tracks.

g. The front end of the leading engine unit came to a
stop approximately 1399 feet north of the crossing.

DATED this 1lst day of February, 1995.

Lawrence Curley

Subscribed and sworn to before me this 1lst day of February,

1995. -

— ’ A Y .
M e e C(/,Z/‘myg

Notary Public
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BRUCE CONRAD BRINKMEIER

I’m Lawrence Curley, Union Pacific Claims Representative.
The following is a recorded interview with Bruce
Brinkmeier, which is taking place at Salt Lake City, Utah
on February 8, 1994, at approximately 11:39 a.m.,
regarding a accident involving Bruce Brinkmeier at
Spanish Fork, Utah on February 5th, 1994. Bruce, do you
understand that this interview is being recorded?

Yeah.

OK. 1Is this being done with your permission?

Yes.

OK. And is this being done voluntarily?

Yes.

OK. Bruce, could you please state your full name and
spell your last name?

Uh, Bruce Conrad Brinkmeier, B-R-I-N-K-M-E-I-E-R.

OK, and what is your address?

1950 East 3000 South, Salt Lake.

And your zip code?

84106.

And what'’s your phone number?

485-4568

OK. Also uh, here at the interview is uh, Monica
Morrison. Monica could you please state your full name?

Monica Ann Morrison.

et A
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Bruce Conrad Brinkmeier
Page 2

And could you spell your last name please?
M-O-R-R-I-S-0O-N.

OK, and you’re a friend of uh, Bruce?

Yeah, I’m his best friend’s girl friend.

OK. And you reside at the same place, too?
Yeah.

OK. Bruce, how old are you right now?
Seventeen.

And your birthdate?

9-16-76.

9-16? And are you on any medication right now?
botagan. — /40,040 5

And did you take any today by chance?

Not since last night.

Uh, would you be able to answer the questions uh, without
any problems?

Yes.

Bruce, what is, what’s your mother’s name?
Vicki Brinkmeier, V-I-C-K-I.

And where does she live at?

848 North 600 West, Apartment A, Provo, Utah.
And do you have her phone number?

374-1529.
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And are you working right now?

No.

OK, and uh, are you a student, or ...

Yeah, I’m a student.

And where are you a student at?

Central High.

And what grade are you in?

Senior.

Do you plan on graduating this summer or this spring?
Oh probably this August.

And how long have you lived here?

Six months.

About six months. And who do you live with?

I live with myself, Monica and Joshua Wilkerson.
Cursen?

Wilkerson

Wilkerson. And prior to the six months, where did you
live at?

I lived at a foster home in Spanish Fork. Joe and Chris
Kelly.

And how long did you live there?

Four months this time.

And how about before that?
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Before them I lived with my mom for a period of time but
we didn’t get along so I moved out.

Bruce, on the day of the accident, uh, what date was
that, do you remember?

It was uh, February 5, ‘94.

And what time was that?

Uh, approximately 12:30.

Can you basically tell me uh, what you did, uh, when you
started driving with uh, there was another passenger in
the car, Alicia Jensen? Alicia Jensen. Can you tell me
basically what your day consisted of?

Well, we were going down to visit my foster parents, and
when I was going to school, I used to work with horses
that were out in a pasture on that road, and I drove by
and showed her where that was and what I was doing and
stuff, and I started going on this road and there’s a, a
big truck with a camper in the back of the bed, it was in
front of us and he pulls up to the stop sign in front of
the tracks and the truck went and I pulled up and stopped
and then it just hit.

Do you remember what road you were on?

No, I don’t know the exact address.

And uh ...
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It was the lower auction at Spanish Fork on Saturday
afternoon.

You had uh, worked there or with a school there, or what
was that?

Well I went, I was going to the Parkview School
previously and I was on the work crew and I helped out
the horses almost every day. We had horses out in that
pasture about a half mile up the road.

To the south? Is that where you were headed? South?
You were traveling ...

Oh, I was traveling from Springville to Spanish on the
back road, actually Palmyra.

Palmyra to Spanish Fork?

Yeah.

And uh, whose vehicle was that?

It was Alicia’s.

Is she your girlfriend, or friend, or ...

Girlfriend.

And at what point did you start driving her vehicle?
When we left here.

Did you leave here in Salt Lake, or did you leave from

her house, ces

o N pe
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Did she pick you up at this address then, or ...?

Yeah, she drove over here and picked me up.

And you started driving from here then, is that correct?
Yeah.

Bruce, do you have a driver’s license?

I don‘t.

Did you ever get one, or ...?

Oh, I passed the course, but my mom wouldn’t sign for it,
so I couldn’t get one until I‘m 18.

Is that a high school course?

Sure.

And had you been driving prior to that before?

Oh yeah. I drive all over the place.

What age were you when you started driving?

The first time I drove, 14.

And you’ve been driving ever since?

Umhum.

OK, and uh, what kind of car was you guys ...

It was a Honda Civic.

And what year was it, do you remember?

adrsa? T Thivlh £4

Was it a 4-door?

Yeah.
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What color was it?
Gray.
And was it a stick shift or an automatic?
Automatic.
Have you driven that car before then?

forA /
Umhum. I drove that car around Z-est%t month.
OK, and about what time do you think you left from here?
We left here around $539-.<7. (D) Ve 4
Was there any other occupants in the vehicle besides
yourself and Alicia?
And where was she sitting at in the car?
Front passenger seat.
So did you take I-15 Southbound, then to ...
Yeah, we took I-15 Southbound down to Provo, stopped off
at my mom’s house. We went on the freeway and visited my
foster mom for a minute, my foster dad was there, so we
went up and visited a couple of other friends, went and
got something to eat, and then went back down to Provo to
see another friend, but they weren’t home, then I decided
to show her where the horses were, so we took the back

road.

Have you been on that road before, Bruce?



CR

-

-

CR

CR

CR

Bruce Conrad Brinkmeier
Page 8

Many times. I used to ride my bike on that road five
times a week because I fed the horses down there.

Is that when you were staying with your foster family?

Yeah.

In Spanish Fork? And are you aware of the uh, railroad
crossing at that location?

Umhum.

In what direction were you traveling and was it
southbound at that time?

Uhhh, yeah. I think it was southbound. Spanish Fork is
south.

Right. And those previous times you went on the
crossing, have you ever seen trains go through that area?
I’'ve seen one train on those tracks, the whole time I’ve
drove across.

And uh, y’know, as you were driving towards the uh,
railroad crossing, did you notice the uh, the signs,
there’s a couple of signs on the side of the road, do you
remember seeing them?

I remember seeing the stop sign.

The one right at the crossing?

Yeah.
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Oor, how about before that? Did you notice any signs
before that?

Uh uh, I wasn’t paying attention until I got near the
tracks.

And when you came on that road, there’s a curve right
before you go on that stretch ... what’s the speed limit
through that area, do you know?

Unh, 25 or 30.

Twenty-five or thirty?

I’d say it’s 30.

OK. And how fast were you going when you came out of
that curve?

I was going real slow because I was behind a truck, I
don’t know, like that speed, but it was approximately 30.
Were you behind that truck all the way then, or ...?
No, I came up on it.

And when did you catch up with the truck, or was it,
where was it at at the time?

Well, if I remember right, I stopped right behind it at
the stop sign.

And uh, when you stopped at the stop sign, did that truck
go across the crossing?

Umhum.
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And where did it pull to, do you know?

It pulled into the auction.

Was it on the east, or west side when it pulled into the
auction? In other words, the auction there on the ...
The auction was on my right.

Right, then there’s ...

West.

Right, and then there’s a parking lot on the east side.
That would be your left side.

‘ggé:hq:/there's a field over there, there’s 3just that
narrow road, you can park on both sides of the road and
then they have a parking lot that you can park in.

OK. Say this is the road, uh ...

Let’s see ... the auction house itself is about right
here, and then there’s like the pens and stuff that go
like that, and then there’s parking here, and you can
park here, and then ... these are the train tracks?
Right, uh huh.

OK, there’s about, there’s a dirt road and sometime
diesels will park right in here along the tracks, and the

entrance is right here, and I think he pulled in there

OK, were you watching him, or did ...
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I really wasn’t paying attention to him.

Uh huh. And when you stopped at the stop sign, what did
you do then?

Ummm, well Alicia like jokes, like if you touch a screw
and lift your feet over train tracks you get a wish, and

she goes, Oh cool! Train tracks, touch a screw. And all I remember

doing is looking up and seeing this screw up above the
windshield and then that was it.

"Touch a screw” ... I don’t get it, is this ...

If you touch, touch a screw and lift your feet up ...
In the car?

Yeah, touch a ... it’s just a little thing she’s done all
her life, I guess.

OK, so you ...

Superstitious stuff.

OK, you touch a screw and then you lift your feet up?
Yeah. And then you’re supposed to get a wish.

As you’re on the train tracks or ...?

Well, if you have your feeéqand touching a screw as you
go across the train tracks, you’ll get a wish.

OK, so that’s what you were doing?
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Well, I was contemplating trying it, but then I said Well,
I guess I can’t do that and push the gas to keep us going, but I looked up

at the screw for a second, and I guess my foot slipped
off the brake. That could be the only thing I think
could have happened.

What screw was it, was it on the rear view mirror, or

It was close to the rear view mirror.

OK. Did you look down the tracks or anything when you
stopped at the stop sign?

I hadn’t yet.

Were you guys talking at that time, Bruce, when you were
talking about the, the wish?

Umm, yeah, we were talking, but I was looking forward.
And uh, was there a speed limit on that, speed limit sign
on that road that you were traveling on? Do you
remember?

Uh, yeah, I think it’s 40? Until you get to the turn.
OK, and uh, how about the uh, the weather conditions?
What was it like that day?

Sunny, clear, it was a nice day.

OK. Were the pavements uh, dry?
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Yeah, it was dry.

So, Bruce, when you stopped at the stop sign, is that
when you quys started talking about it or ... when did,
when did you start looking for the screw, right when you
were ...?

When I stopped, she said Oh, a train track, and I looked up.

At the stop, you stopped at the stop sign, then you ...
Yeah, behind the tracks, I thought ... I may not have
done, I may have been on them, I’m really not sure.

OK.

I stopped, came to a complete stop.

OK, and you don’t remember if you were stopped on the
tracks at that time, or if you stopped at the stop sign?
I don’t know. I’'m pretty sure it was behind the stop
sign, but I’m not sure.

OK, and then, then you briefly looked for the screw and
you let your foot off the brake, you rolled, may have
rolled onto the tracks.

I didn’t notice any movement.

And uh, what else did ... Alicia, is that what it is?
Did she say anything to you besides that conversation

about looking for the screw or ...?
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Not that I, not there.

OK. Did you have uh, your radio on in the car?

Yeah but it wasn’t very loud at all.

About how high ... midway, or low or high or ...?

It was fairly low.

Was that the uh, tape deck, or was that the radio?

It was the radio.

Do you remember what station it was by chance?

It was KBER. I don’t know the name of the song.

And how about your heater? Did you have your heater on
at that time?

Nope. No heater, but the windows were up.

The windows were up?

Windows were up, but there was no heater or air
conditioning on.

As far as the vehicle that you were driving, was there
anything wrong with the car or anything like that?

No. Except that it accelerated really slow.

From prior ... why’s that?

Well, Jjust because it’s that gutless, it’s a gutless
vehicle.

Is it a 4-cylinder by chance, or ...?



I

g~g8"8"

9

H

)

CR

Bruce Conrad Brinkmeier
Page 15

I think so. 1It’s really a gutless car, and it’s =%pse
slowea® of the line.A%

As you were traveling down the road, approaching the
railroad crossing, say when you came out of that curve,
you were aware of the railroad tracks down there?

Yup.

Did you ever notice any trains coming or anything or ...?
Nope.

Did you hear any trains coming?

Nope, I didn’t hear the train or a horn.

You weren’t paying attention for any train horns, do you
know or ...?

Oh, I’m sure I was s‘e}sa\-)cc>§zc3:iously, but not paying
attention.

Right.

But the people, the witnesses at the auction said that he
was- blowing his horn from a ways back.

Right.

But I never heard anything.

Bruce, as far as uh, this may be a hard question for you
to answer but, was there any consumption of any drugs or

alcohol?

No §L§*"‘ Rdj\— Q%rw (indecipherable).
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OK. And when was the first time you noticed the train,
or did you ever even notice a train there?

I'’ve seen them go by occasionally when I was at the
auction.

OK. How about at the time of the accident? Were you
aware that a train was there?

I was not.

OK, and you don’t wear glasses or anything do you?

I do. But I broke thenmn.

Were you wearing eyeglasses at the time?

No. I broke them like a week before.

OK. What kind of vision do you have, Bruce?

4
0y lstigmatism.

OK. Near sightedness, far sightedness?

I can’t see things real far, but I can’t see things real
close, either.

OK. Do you know if it’s like 20/40 or 20/60, or do you

have a rough idea?

I have A 1;lﬂq —/5é (indecipherable).

And how about your hearing? 1Is that pretty good?

My hearing’s perfect, tr=mgH< %f
OK. What happened after the, when did you notice that

you got hit by a train, or were you even aware of %+hat?
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Umm, I wasn’t ... I kinda, see we were stopped, then all
of a sudden the car started vibrating really bad, and I
was, y’know, going through my mind like, what the heck is
this, and then it hit me that we were getting hit by a
train, and then it stopped and I was laying in the ditch
or whatever and was haviﬁg trouble breathing because I
had the wind knocked out of me.

OK. Did you look up and see the train or anything, or
was it ... you just felt the vibration?

I didn’t even hear a train when I was 1lying on the
ground.

When it was going by?

Yeah, I didn’t hear anything. I tried to open my eyes,
but I couldn’t move my head, and all I could see was the
black rocks, that rock ...

The ballast?

Yeah.

Do you know about how long you were maybe sitting on that
track, or rolled onto the track when you were looking for
the screw and had your foot off the brake?

I’d say it was about 2 or 3 seconds.

OK. Were there any cars alongside that road?

Oh, yeah, it was packed, it was full.
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Was that in the auction parking lot or ...?

No, that was right here on the side of the road, both
sides.

On the other side of the tracks?

Yeah, they were over here on the other side of the
tracks, they parked up and down this road. Their parking
lot is pretty small, it gets filled quickly.

So on the east and west side on the south side of the
crossing is where all the cars were parked at?

Umhum.

OK. How about on the road that you came from? Was there
any, any cars?

That*s*a—gooé—questicn:/VO'*ioff weft NVory /%2%?
OK. And uh, did you receive a citation or anything?

I didn’t. Well, I mean, that I haven’t as of now.

OK.

They’re looking into it.

And uh, where were you treated at for your injuries?
Mountain View Hospital, in Payson.

And what kind of injuries did you get, Bruce?

Uh, severe lacerations all over my body, bruised bones,
head trauma.

Did you have stitches?
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I do.

Where are those stitches at?

I have one on the right side of my, on my right cheek, on
the right side of my forehead, I have some behind my
right ear, I have some holding my right ear on. I got
uh, two different sets of stitches on my right arm, one
on my wrist and one up by the elbow, and I’ve got some
stitches on the left side of my back.

Left wrist and left elbow, was that?

Right.

Right, OK. And uh, when were you released from the
hospital?

On Sunday afternoon, around 1.

Did you remember seeing any other cars out there, too,
that were maybe stopped on the other side of the
crossing?

(indecipherable) parked the truck,

there were no cars around.

OK. Did you know that there was an auction going on at

that time?
Yeah, I saw people walking down ... uh, yeah, I know

there’s an auction goes on every Saturday there.
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OK. And do you remember which way you came out of the,
the vehicle? How you fell out or ...?

Don’t know.

OK. Were you wearing seat belts by chance?

Nope. Which is probably a good thing.

Why'’s that?

Uh, well a friend went down and saw the car and he said
it was pretty much turned inside out.

Right. And the transmission was in drive, right, at that
time when you were stopped?

Yes.

Do you think when you let your foot off the brake, the
car rolled? I think I asked you that before. Do you
remember that, or ...

Ummm, it probably did because when you, unless you’‘re on
a hill, which we weren’t, the car does roll slowly
forward.

OK.

And I'm pretty sure that’s what happened, but I didn’t,
I didn’t uh, recognize the movement.

OK. Bruce, I don’t have any other questions to ask you,

uh, I just want to ask if this is a true and complete

account of what you reczll?
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I Yeah.
CR On the day of the accident. OK, and you understand that

this interview was recorded?

H

Yeah.

CR And this interview was done voluntarily?

—

Yes.
CR OK. And uh, Bruce, with your permission, I’d like to

turn the tape recorder off at this time.

-

OK.

CR OK, thanks.

I have read the foregoing and believe it to be a true and
correct copy of the statement I have given and includes any
and all of the changes I have made.

N i,M 2 Pt Pt

(Signature)

W)_@M& Bovcr Briadk<Lier
(PRINT Name)




ALLEN K. YOUNG (A3583)
YOUNG & KESTER
Attorneys for Plaintiff

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
REQUEST FOR HEARING
ALICIA JENSEN,
Plaintiff,
V.
UNION PACIFIC RAILROAD, INC., : Civil No. 940400280
Defendant. : Judge: Boyd L. Park
--0000000--

Plaintiff Alicia Jensen, by and through counsel, Allen K. Young of Young &
Kester, hereby requests a Hearing on Plaintiff's Memorandum in Opposition to

Defendant's Motion for Summary Judgment, pursuant to Rule 4501 (3) of the Utah Code

of Judicial Administration.
DATED this __ 77 of _ZYe / , 1995.




Federal Railroad Administration, DOT

the owner and the assignee. After the
Administrator grants a petition, he
may hold the track owner or the as-
signee or both responsible for compli-
ance with this part and subject to pen-
alties under §213.15.

(e) A common carrier by railroad
which is directed by the Interstate
Commerce Commission to provide serv-
ice over the track of another railroad
under 49 U.S.C. 11125 is considered the
owner of that track for the purposes of
the application of this part during the
period the directed service order re-
mains in effect.

[47 FR 39402, Sept. 7, 1982]

$213.7 Designation of qualified per-
sons to supervise certain renewals
and inspect track.

(a) Each track owner to which this
part applies shall designate qualified
persons to supervise restorations and
renewals of track under traffic condi-
tions. Each person designated must
have—

(1) At least—

(i) One year of supervisory experience
in railroad track maintenance; or

(ii) A combination of supervisory ex-
perience in track maintenance and
training from a course in track mainte-
nance or from a college level edu-
cational program related to track
maintenance;

(2) Demonstrated to the owner that
he— ’

(1) Knows and understands the re-
quirements of this part;

(ii) Can detect deviations from those
requirements; and

(1ii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Written authorization from the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements in
this part.

(b) Each track owner to which this
part applies shall designate qualified
persons to inspect track for defects.
Each person designated must have—

(1) At least—

(1) One year of experience in railroad
track inspection; or

(11) A combination of experience in
track inspection and training from a
course in track inspection or from a
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college level educational program re-
lated to track inspection;

(2) Demonstrated to the owner that
he—

(i) Knows and understands the re-
quirements of this part;

(ii) Can detect deviations from those
requirements; and

(iii) Can prescribe appropriate reme-
dial action to correct or safely com-
pensate for those deviations; and

(3) Written authorization from the
track owner to prescribe remedial ac-
tions to correct or safely compensate
for deviations from the requirements of
this part, pending review by a qualified
person designated under paragraph (a)
of this section.

(c) With respect to designations
under paragraphs (a) and (b) of this sec-
tion, each track owner must maintain
written records of—

(1) Each designation in effect;

(2) The basis for each designation;
and

(3) Track inspections made by each
designated qualified person as required
by §213.241.

These records must be kept available
for inspection or copying by the Fed-
eral Railroad Administrator during
regular business hours.

{36 FR 20336, Oct. 20, 1971, as amended at 38
FR 875, Jan. 5, 1973]

§213.9 Classes
speed limits.

(a) Except as provided in paragraphs
(b) and (¢) of this section and
§§213.57(b), 213.59(a), 213.113(a), and
213.137 (b) and (c), the following maxi-
mum allowable operating speeds apply:

[In miles per hour]

of track: operating

The max~ | The maxi-

mum allow- | mum allow-

Over track that meets all of the re- | able oper- | able oper-
quirements prescribed in this part ating ating

for— speed for speed for

fresght passenger

trains is— | traing is—

Class 1 track 10 15

Class 2 track 25 30

Class 3 track 40 60

Class 4 track 60 80

Class 5 track 80 90

Class 6 track 110 110

(b) If a segment of track does not
meet all of the requirements for its in-
tended class, it is reclassified to the
next lowest class of track for which it



§213.11

does meet all of the requirements of
this part. However, if the segment of
track does not at least meet the re-
quirements for Class 1 track, oper-
ations may continue at Class 1 speeds
for a period of not more than 30 days
without bringing the track into com-
pliance, under the authority of a per-
son designated under §213.7(a), who has
at least one year of supervisory experi-
ence in railroad track maintenance,
after that person determines that oper-
ations may safely continue and subject
to any limiting conditions specified by
such person.

(¢) Maximum operating speed may
not exceed 110 m.p.h. without prior ap-
proval of the Federal Railroad Admin-
istrator. Petitions for approval must be
filed in the manner and contain the in-
formation required by §211.11 of this
chapter. Each petition must provide
sufficient information concerning the
performance characteristics of the
track, signaling, grade crossing protec-
tion, trespasser control where appro-
priate, and equipment involved and
also concerning maintenance and in-
spection practices and procedures to be
followed, to establish that the proposed
speed can be sustained in safety.

(36 FR 20336, Oct. 20, 1971, as amended at 38
FR 875, Jan. §, 1973; 38 FR 23405, Aug. 30, 1973;
47 FR 39402, Sept. 7, 1982; 48 FR 35883, Aug. 8,
1983]

§213.11 Restoration or renewal of
track under traffic conditions.

If during a period of restoration or
renewal, track is under traffic condi-
tions and does not meet all of the re-
quirements prescribed in this part, the
work on the track must be under the
continuous supervision of a person des-
ignated under §213.7(a) who has at least
one year of supervisory experience in
rallroad track maintenance. The term
‘‘continuous supervision’ as used in
this section means the physical pres-
ence of that person at a job site. How-
ever, since the work may be performed
over a large area, it is not necessary
that each phase of the work be done
under the visual supervision of that
person.

(47 FR 39402, Sept. 7, 1982]
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§213.13 Measuring track not under
load.

When unloaded track is measured to
determine compliance with require-
ments of this part, the amount of rail
movement, if any, that occurs while
the track is loaded must be added to
the measurement of the unloaded
track.

(38 FR 875, Jan. 5, 1973]

§213.15 Civil penalty.

Any person (including a railroad, any
manager, supervisor, official, or other
employee or agent of a railroad, any
owner of track on which a railroad op-
erates, or any person held by the Fed-
eral Railroad Administrator to be re-
sponsible under §213.5(d)) who violates
any requirement of this part or causes
the violation cf any such requirement
is subject to a civil penalty of at least
$250 and not more than $10,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $20,000 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See appendix B to this
part for a statement of agency civil
penalty policy.

[36 FR 20336, Oct. 20, 1971, as amended at 53
FR 28598, July 28, 1988; 53 FR 52924, Dec. 29,
1988]

$213.17 Exemptions.

(a) Any owner of track to which this
part applies may petition the Federal
Raijlroad Administrator for exemption
from any or all requirements pre-
scribed in this part.

(b) Each petition for exemption under
this section must be filed in the man-
ner and contain the information re-
quired by §§211.7 and 211.9 of this chap-
ter.

(c) If the Administrator finds that an
exemption is in the public interest and
is consistent with railroad safety, he
may grant the exemption subject to
any conditions he deems necessary. No-
tice of each exemption granted is pub-
lished in the FEDERAL REGISTER to-



ALLEN K. YOUNG (A3583)
YOUNG & KESTER
Attorneys for Plaintiff

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
AFFIDAVIT OF ALICIA JENSEN
ALICIA JENSEN,
Plaintiff,
v.
UNION PACIFIC RAILROAD, INC., : Civil No.: 940400280
Defendant. : Judge: Boyd L. Park
--0000000--
STATE OF UTAH )
COUNTY OF UTAH 335'

ALICIA JENSEN, being first duly sworn on oath and based on her knowledge,
information and belief, deposes and says:

1. I am the plaintiff in the above entitled action.

2. On the day of the accident, I was a passenger in my own car. Bruce
Brinkmeier was driving.

3. As we approached the intersection of 5950 South 650 West, Spanish Fork,
Utah, I noticed that were a lot of trucks and trailers which obstructed our view of the tracks
in all directions.

4. I have since learned that each Saturday, there is a stock auction at the
intersection of 5950 South 650 West, Spanish Fork, Utah, which causes great traffic

congestion at the intersection.



5. Ever since I was a child, when I have been in a vehicle approaching a
railroad track, I have raised my feet off the ground and touched a screw and made a wish,
as we crossed the tracks. Bruce Brinkmeier and I have done this a number of times
together.

6. I have no independant recollection of raising my feet, touching a screw, or
making a wish at this intersection, but I may have.

7. I did not ever see the train prior to the collision.

8. I did not hear the train blow its whistle or sound its horn anytime prior to

the collision.

] .
DATED this __J day of // A YA , 1995.

A~ .
T orirr oy
ALICIA JENSEN -~

On this ‘f day of Al odn , 1995, personally appeared

/

before me, Alicia Jensen, who being first duly sworn, states that she is the person who
executed the foregoing instrument, that she has read the same and knows the contents
thereof, that the matters stated therein are true of her own knowledge, except such matters

as stated to be upon information and belief, and as to those matters, she believes them to be

-~ e

true. : /\ R \‘-r—\ﬁu,? ' “*;,q '
T} L AL AN
ALICTIA JENSEN

SUBSCRIBED AND SWORN to before me, this o day of

Ll L , 1995.
:I;‘ -7 & R
Crc e 00 0T
NOTA \-@’BUBLICC o {15&‘: ?

§ , A 4 .

- . 3 TATEOF UTAN
_ ) o
My Commission Expires: S a7 -






ALLEN K. YOUNG (A3583)
YOUNG & KESTER

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
ALECIA JENSEN, ' COMPLAINT AND
JURY DEMAND
Plaintiff,
V.
UNION PACIFIC RAILROAD, INC., : Civil No.:
Defendants. : Judge:
--0000000--

Plaintiff complains of defendant and for causes of action alleges as follows:

1. Plaintiff is a resident of Salt Lake County, State of Utah.

2. Defendant Union Pacific Railroad is a Utah corporation authorized to do
business in the State of Utah, and in Utah County, Utah, and in connection with such
business maintains a crossing, a right of way and line of tracks in Utah County, over
which crossing, tracks and right of way Defendant operates its trains.

3. The accident which is the subject of the present action occurred in Utah
County, State of Utah, and therefore jurisdiction and venue are properly vested in this
Court.

4. The amount in controversy in this action, exclusive of interest and costs,
exceeds the sum or value of $100,000.00.

5. On or about February 5, 1994, at approximately 12:10 p.m., Alecia Jensen

was a passenger in a vehicle being driven by Bruce Brinkmeier which was traveling in a



southerly direction on 650 West, approaching the railroad crossing at approximately 5950
South, in Utah County, State of Utah.

6. As the automobile in which Alecia Jensen was a passenger was crossing the
tracks at the above mentioned location, the vehicle was struck by an eastbound train owned
and operated by the defendant, Union Pacific Railroad, and Alecia Jensen was severely and
permanently injured as a direct and proximate result of this collision.

7. At all times relevant hereto, the subject railroad crossing was more than
ordinarily hazardous because of, but not limited to, the following factors:

a. Traffic congestion and other distractions caused by a nearby
livestock auction,;

b. The curve and angle of the tracks as they approach 5950 South
creates sight distance difficulties;

c. Obstructing vehicles and sound of a nearby livestock auction muffle
the whistle, bell and other warning noises of an approaching train;

8. At or about the time of the collision, the defendant’s train had been traveling
in excess of the authorized speed limit for several miles, which excessive speed was a
direct cause of the collision and resultant injuries to Alecia Jensen.

9. Defendant, Union Pacific Railroad, breached its duty of care and was
negligent in the following respects:
a. Traveling in excess of the authorized speed;
b. Failing to reduce the speed of its trains through the more than
ordinarily hazardous crossing;
C. Failing to comply with § 56-1-4, Utah Code Annotated, by failing to
blow train whistles in the manner required therein;

d. Such other acts of negligence as will be proven at trial.



10.  The foregoing acts of negligence were a direct and proximate cavse of the
collision between said defendant's train and the vehicle in which Alecia Jensen was a
passenger, resulting in severe and permanent injuries to Alecia Jensen.

11.  The medical bills for Alecia Jensen have far exceeded $10,000, and are
continuing at this time.

WHEREFORE, plaintiff prays for judgment against the defendant as follows:

1. For special damages in such sum as is proven at trial;

2 For an award of general damages for such sums as are proven at trial;

4. For interest on special damages;

5 For costs of this action, and such other and further relief as the court deems

just and proper.

DATED this___[ {2 day of May, 1994.
A y y, 199 ////{/Xﬂ

ALLENK. YOUNG
Attorney for Plaintiff

DEMAND FOR TRIAL BY JURY

Plaintiff demand that all of the issues in the above counts be tried by jury.

DATED this [z day of May, 1994,
/// / M

ALLEN K7YOUNG
Attorney for Plaintiff



ALLEN K. YOUNG (A3583)
YOUNG & KESTER

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--
ALECIA JENSEN,
SUMMONS
Plaintiff,
V.
UNION PACIFIC RAILROAD, INC., : Civil No.:
Defendants. : Judge:
--0000000--

TO THE ABOVE NAMED DEFENDANT:

You are hereby summoned and required to file an answer in writing to the attached
Complaint with the Clerk of the above-entitled Court. and to serve upon or mail to
plaintiff's attorney a copy of said answer at the address shown above within 30 days after
service of this Summons upon you.

If you fail to do so, judgment by default will be taken against you for the relief
demanded in said Complaint which has been filed with the Clerk of the Court, a copy of

which is hereto annexed and herewith served upon you.

DATED this /£ _day Ofﬂ%;?y/ﬁ?

NKYOURNG

Attomey for Plaintiffs




not negligent as alleged and that defendant is entitled to judgment
as a matter of law.

The motion is being made pursuant to Rule 56 of the Utah Rules
of Civil Procedure, and is based upon the supporting Memorandum of
Points and Authorities with attached exhibits, together with the
pleadings on file herein.

DATED this /jﬁ day of February, 199

Attorneys for Defendant Union
Pacific Railroad

CERTIFICATE OF SERVICE

I hereby certify that on the 2707day of February, 1995, a copy

of the foregoing was served in the manner indicated below upon the

following:
Allen K. Young, Esq. \/ U.S. Mail
Young & Kester Hand Delivered
101 East 200 South Overnight
Springville, Utah 84663 Facsimile
_____  No service

%Z//ﬂ/ Wﬂém

\Sébretary

MOTION FOR SUMMARY JUDGMENT -2 -



ALLEN K. YOUNG (A3583)
YOUNG & KESTER
Attorneys for Plaintiff

101 East 200 South
Springville, Utah 84663
Telephone: (801) 489-3294

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

--0000000--

AFFIDAVIT OF DENNIS ANDREWS

ALICIA JENSEN,
Plaintiff,
v.
UNION PACIFIC RAILROAD, INC,, : Civil No.: 940400280
Defendant. : Judge: Boyd L. Park
--0000000--
STATE OF UTAH )
:SS.
COUNTY OF UTAH )

DENNIS ANDREWS, being first duly sworn on oath and based on his knowledge,

information and belief, deposes and says:

1. I am an accident reconstructionist.
2. I have investigated over 600 accidents in the past fourteen years.
3. I have been qualified as an accident reconstruction expert in the Federal and

State Courts in Utah for twelve years.

4. I have investigated the accident scene at the intersection of 650 West in
Spanish Fork, Utah.

5. I have studied the Utah County Sheriffiff's accident report, Answers to

Interrogatories from the Defendant Union Pacific Railroad, and the Union Pacific Timetable

o e 2
e frd.t 13 —



Number 9, which indicates that the maximum allowable speed in the area of the intersection
is 50 miles per hour.
6. In particular, I have studied the speed record device from Locomotive 3799.
7. From the speed graph I was able to ascertain that prior to the collision, the

train was traveling in excess of 50 miles per hour.

8. I have studied the speed record device for a distance of three minutes
immediately prior to the collision, and have determined that the average speed of the train

for three minutes prior to the collision was 51.5 miles per hour.

9. I have assumed in my accident reconstruction that the Jensen vehicle, which
was driven by Bruce Brinkmeier, was going to cross the intersection at 650 West at the
instant in time that it did, regardless of an approaching train.

10.  From my study, I have determined that if the Union Pacific train would
have been traveling at the maximum allowable speed for the three minutes prior to the
accident, the train would have been 392.25 feet southwest of the intersection at the point in
time that Mr. Brinkmeier crossed the tracks. The engine would have been 5.35 seconds
from the crossing, and no collision would have occurred.

11.  Thave determined, therefore, that the excessive speed of the train was a

cause in fact of the collision.

DATED this _/ day of é&c Z , 1995.

/ 4
IS ANDREWS
On this ! day of {«(\6{ V /’\ , 1995, personally appeared

before me, Dennis Andrews, who being first duly sworn, states that he is the person who
executed the foregoing instrument, that he has read the same and knows the contents

thereof, that the matters stated therein are true of his own knowledge, except such matters



as stated to be upon information and belief, and as to those matters, he believes them to be

true. /
?

DENNIS S
SUBSCRIBED AND SWORN to before me, this ___Z— day of
L)/l s oA , 1995.

/
U /m® oo o [/(‘./

NO"‘ARY PUBLIC / —— 9

c)L.L(/

\_s;Edemg iniAt f Cv/J/

2 MG 14, 1967
ELETON

My Commission Expires: f /-7 7;
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APPENDIX A TO PART 240—SCHEDULE OF CiviL PENALTIES '—Continued

Secton Violation w',l:.:’o:"'
(b) Program that fails to accress a subject 2,500 5.000
240 103—Fasiure to
(a) follow Appendix B 1,000 2,000
(d) 1o resubmit, when directed by FRA 1,000 2,000
240 105—Failure to have adequate procedure for selechon of supervisors 2.500 5.0C0
240 107—<lasses of Service
(a) Failure to designate classes of service 2.000 4,000
240 108—L:mrtatons on considenng pnor conduct records
(a) Failure to have procedure for determinng eligibility 2.500 5,000
(e) Consxdenng excluded data 2.000 4,000
(f,g) Failure to provide timely review opportuniy 2,000 4,200
240.111—Fumishing Motor Vehcle Records
(a) Failure to action required to make nformabon avaitable 1,000 2,000
(b) Failure 10 request:
(1) local record 1,000 2,000
(2) NCR record 1,000 2.000
(f) Fallure to request addmional record 1,000 2.000
(e) Failure to notify of absence of kcense 750 1,500
(h) Failure to submt request in tmely manner 750 1,500
240 113—Fumishing pnor employment nformabon
(a) Failure to take action required to make nformabon avalable 1,000 2,000
(b) Failure to request record 1,000 2,000
240.115—Crtena for considenng pnor motor vetucie conduct
(b) Considenng excluded data 2,000 4,000
(c) Failure to
(1) consxter data 5,000 7.500
(3.4) property act in response to data 2,500 5,000
240.117—Consideration of operational nies comphiance records
(a) Failure to have program and procecures 5,000 10,000
(b—d) Falure to have adequate program or procedcure 2.500 5,000
240 119—Consideration of substance abuse fules comphance records
(a) Faidure to have program and procedures 5.000 10.000
(b—e) Faslure 10 have adequate program or procedure 2,500 5.00C
240.121—Failure to have adeguate procedure for determining acurty 2,500 5.00C
240 123—Failure to have
(a) adequate procedures for contmung educabon 2,500 5.000
(b) acequate procedures for raining new engneers 2.500 5,000
240.125—Faslure to have
(a) adequate procedures for testing knowiedge 2.500 5,000
(d) acecuate procedures for documentng tesbng 2.500 5,000
240 127—Falure 10 have
(a) adequate procedures for evaluabng skil performance 2,500 5,000
(c) acequate procedures for documentnq skilis testing 2.500 5,000
240.129—Faiiure to have
(a~b) acequate procedures for mondonng performance 2.500 5,000
Supbpart C—implementaton of the Process
240.201—~Schedule for Implementabon
(a) Failure to select supervisors by specfied date 1,000 2,000
(b) Failure to 1dentrfy grandtathered engneers 2.000 4,000
(c) Failure to issue certificate to engineer 1,000 2,00C
(a) Allowing uncertified person to operate 5,000 10.000
{e—g) Certifying without compiying with subpart C 2,500 5,000
(h—) Failure to 18sue certificate to engneer 1,000 2,000
() Allowming person to continue 1o operats after 12/31/32 without testing or evaluation ..........ccceeeeeee. 2.500 5,000
240203 (a) Designating a person as a supervisor without determining that
(1) person knows and understandas this part; 2,500 5,000
(2) person can test and evaluate engineers; 5,000 7.500
(3) person has expenence 10 prescribe remedes 2,500 5,000
(b) Certifying a person without determining that
(1) person meets the sigibiity cntena; 5,000 7.500
(2) person meets the medical critena; 2,500 5,000
(3) person has demonstrated knowiedge 2,500 5,000
(4) person has demonstrated skills 2,500 5,000
(c) Cerutying a person without determuning that
(1) person has completed training program 2,500 5.000
(2) person meets the eligibiity cntena 2,500 5,000
(3) ime nas elapsed 2,500 5,000
240 205—Procedures for determining eisgrberty based on prior safety conduct
(a) Selecting person lacking ehgibility 5,000 7.500
(d) Failure to nave bas:s for taking acbon 2,500 5,000
240 207——neligibilty based on medical condition
(3) Setecuing person lacking proper acurty 2,000 4,000
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APPENDIX A TO PART 240—SCHEDULE OF CiviL PENALTIES '—Continued

49 CFR Ch. 1l (10-1-93 Edition)

Section Violaticn M::;‘;;nm
(b) Failure to have basis for finding of proper acuity 1,000 2.000
(c) Acuity exarminations performed by unauthorized person 1,000 2.000
(d) Failure 10 note need for device to achieve acuity 1,000 2,000
(e) Failure t0 use device needed for proper acuity 1,000 2,000
240.209—Demonstrating knowledge
(b) Failure to property determine knowledge 2,500 5,000
(c) Improper test procedure 2,000 4,000
(d) Failure to document test results 1.000 2.000
(e) Aliowing person to operate despite test failure 2,500 5,000
240.211—Demonstrating skills
(b) Failure to property determine knowledge 2,500 5,000
(c) improper test procedure 2,000 4,000
(d) Failure to document test results 1,000 2.000
(e) Allowing person 10 operate despite test failure 2,500 5,000
240.213—Completion of approved training program
(a) Failure to property determine 2,500 5,000
(b) Failure to document successful program completion 2,000 4,000
240.215—Supporting information
(a, t~h) Failure to have a record 1,000 2,000
(b) Failure to have complete record 500 1.000
(i) Falsification of record =) 10,000
240.217—Time limits for making determinations
(a, ¢) Exceeding time limit 2.000 4,000
240.219—Denial of certification
(a) Failure to notify or provide opportunity for comment 2,000 4,000
(c) Failure to notify, provide data, or untimely notification 2,000 4,000
240.221—{dentification of persons
(a—b) Failure to have record 2,000 4,000
(c) Failure to update record 2,000 4,000
(b) Failure 10 issue certificate 1,000 2,000
(e—f) Failure to make record available 1,000 2,000
240.223—Cenificate crteria
(a) Improper certificate 500 1,000
(b) Failure to designate those with signatory authority 500 1,000
(d) Fatsification of certificate (=) 10,000
240.225—Railroad Relying on Determination of Ancther
(a) Reance ON BXPITOO CEIMIMCAMION .......ccecereeeeeacceearecscsosmesesssnsesssrsnsossssssmssstesasserssesnsenssnsasssssnsanaessasesnse 2,500 5,000
(b) Reliance on wrong class of servics 2,500 5.000
(c) Faiure to familiarize person with new operational temritory 2,000 4,000
(d) Failure to determine knowledge 2,000 4,000
240.227—Railrcad Relying on Requirements of a Different Country
(a) Joint operator reliance
(1) on person nat employed 1,000 2,000
(2) on person who fails to meet Canadian requirements 1,000 2,000
(b) Canadian railroad reliance
(1) on person not employed 1,000 2,000
(2) on person who fails to meet Canadian requirements 1,000 2,000
240.229—HRailroad Controlling Joim Operation Territory
(a) Allowing uncertified person to operate 2,000 4,000
(b) Certitying without making determinations or relying on ancther railroad 2,500 5,000
(c) Certifying without determining:
(1) certification status 2,500 5,000
(2) knowledge 2,500 5,000
(3) skills 2,500 5,000
(4) tamiliarity with physical characteristics 2,000 4.200
(d) Failure to provide qualified person 2,000 4,000
Subpart D—Program Administration
240.301—Failure to have system for certificate replacement 2,000 4,000
240.303—Monrtoring operations
(a) Failure to have program 5,000 10,000
(b) Failure to cbserve each person annually 1,000 2,000
() Failure to test each person annually 1,000 2,000
(d) Failure to test property 1,000 2,000
240.305—Certfied engineer conduct
(a) Failure of engineer to
(1) property control speed 2,500 5,000
(2) stop at signal 2,500 5,000
(3) cbey rules for track occupancy authority 2,500 5,000
(b) Failure of engineer to
(1) carry certificate 1,000 2,000
1,000 2,000

(2) display certificate when requested
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