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STATE OF UTAH )
COUNTY OF SALT LAKE jss.

Peggy A. Tomsic, being first duly sworn, states as follows:

1. | am the owner of Tomsic Law Firm and a member in good standing of the
Utah State Bar. | am one of the lawyers who represents the plaintiffs in this action.

2. Some deposition exhibits that were cited in the oppositions to the various
motions for summary judgment were inadvertently omitted from the record [ filed in
opposition to the defendants’ motions for summary judgment. These documents are
attached to this Supplemental Affidavit, and are described in paragraphs 3-13.

3. Attached is a true and accurate copy of Deposition Exhibit 5.

4. Attached is a true and accurate copy of Deposition Exhibit 10, P148.

5. Attached is a true and accurate copy of Deposition Exhibit 11, P192-196,
P198-203, P218-221.

6. Attached is a true and accurate copy of Deposition Exhibit 20.

7. Attached is a true and accurate copy of Deposition Exhibit 110, pgs. 4,
110-111.

8. Attached is a true and accurate copy of Deposition Exhibit 121.

9. Attached is a true and accurate copy of Deposition Exhibit 157.

10.  Attached is a true and accurate copy of Deposition Exhibit 158.

11.  Attached is a true and accurate copy of Depaosition Exhibit 356.

12.  Attached is a true and accurate copy of Deposition Exhibit 357.
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13.  Attached is a true and accurate copy of Deposition Exhibit 426.

DATED:  July 23, 2007.

V@y%\. Tomsic
SUBSCRIBED and sworn to before me this 23rd day of July, 2007.

Notary Public
Residing at: /é‘%ﬂ/w& M

r---————nmmm-m_
. Ny & bl

LOLLEEM PETERSHN
Ju Sauh Malk, Suk, 269
8at Lake Cig.‘;)mh 84144

L riagion
hibar 26, 2008
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CERTIFICATE OF SERVICE
| hereby certify that on thezi day of July, 2007, a true and correct copy of
SUPPLEMENT TO AFFIDAVIT NO. 2A OF PEGGY A. TOMSIC IN OPPOSITION TO
PACIFICORP’S AND WILLIAMS/HRO’S MOTIONS RE: SUMMARY JUDGMENT
(DEPOSITION EXHIBITS) was hand delivered to the following:

Thomas R. Karrenberg, Esq.
ANDERSON & KARRENBERG
50 West Broadway, #700

Salt Lake City, Utah 84101

P. Bruce Badger

Fabian & Clendenin

215 South State Street, 12th Floor
P. O. Box 510210

Salt Lake City, Utah 84151

and mailed, postage prepaid, to:
Michael G. Jenkins
Assistant General Counsel

PacifiCorp
1407 West North Temple, Suite 310

Salt Lake City, Utah 84116
N
/ IIA/// %/
© VAV
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24 201 South Man
Suate 2100
Salt Lake City, UT 84140-0021
(801) 220-2000

¢ PACIFICORP

PACFIC POWER UTAH POWER

July 22, 2003

Theodore T. Banasiewicz, Principal
USA Power

PO Box 774000-359

31 585 Runaway Place

Steamboat Spring, CO 80477

Dear Ted:

As you recall when we returned the materials we had received from you folks a couple of months
ago, we could not find Volume 2 of the materials that you had sent us. While checking some
other files this moring, I found the document, which had been improperly filed and am now
returning it to you. I apologize for any inconvenience this may have caused you.

Sincerely yours,

J. Rand Thurgood
Managing Director, Resource Development

JRT

Enclosure

EXHIBIT
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“Development of Procurement Guidelines for Air-Cooled Condensers”
By
Karl R. Wilber, PE
Kent Zammit, Program Manager, EPRI

1 Abstract

The use of Air-Cooled Condensers (ACCs) for steam electric power plants has been
historically been very limited, especially in the United States. However, with increased
focus on water conservation, combined with continued concern over the environmental
effects of both once-through and evaporative cooling, the application of ACC’s to power
plants condenser heat rejection is expected to increase. Indeed, particularly in the
Southwestern United States, this has already happened.

As a result of limited operating experience with ACC's and proprietary and evolving dry-
cooling technologies, there is no single depository of performance and operations and
maintenance experience. Recognizing the increased interest in ACC’s and the
aforementioned limitations in available data, the Electric Power Research has
commissioned Project EPP-P10612/C5386 to develop “procurement guidelines” for
ACC’s.

This paper presents the results of this work in progress and includes the following areas:
A. An assessment of operating and performance issues with ACC'’s,
B. The development of information that should be included in and solicited via
procurement specifications for ACC’s,
C. An example procedures for evaluation and comparisons of bids, and
D. Guidelines for Performance and Acceptance Testing of ACC’s.

Particular emphasis is placed on observations of the effects of winds on the performance
of ACC’s. Recommendations for language which might be incorporated into
procurement specifications, in this regard, are also included. Finally, a summary of a
proposed test guideline for ACC’s is included as Codes for these tests are under
development by both the American Society of Mechanical Engineers and the Cooling
Technology Institute, and are not expected to be published in the foreseeable future.



2 Introduction

2.1 EPRI Project Overview

With increased focus on water conservation, combined with continued concern over the
cnvironmental effects of both once-through and evaporative cooling, the application of
ACC'’s to pawer plants condenser heat rejection is expected to increase. Evidence of this
trend is apparent in the Southwestern United States, where population growth and
development initiatives solicit increased power generation, while competing for limited
supplics of water.

As a result of limited operating experience with ACC’s and proprietary and evolving dry-
cooling technologies, there is no single depository of performance and operations and
maintenance experience. Recognizing the increased interest in ACC’'s and the
aforementioned limitations in available data, the Electric Power Research has
commissioned Project EPP-P10612/C5386 to develop “procurement guidelines” for
ACC’s. This paper summarizes some of the key products of that project.

2.2 Site Assessments and Potential Areas of Focus

Numerous specifications, technical papers and books [1,2], have been developed for
ACC’s both internationally and in the United Statcs. The specifications, for the most
part, cover the design conditions, scope of supply, codes and standards, contract terms
and conditions, etc. In most cases, these specifications have not addressed areas that
might be problematic, in terms of ACC performance, operation and maintenance. In
developing information that was felt important to ACC specifications, a number of sites
were visited as part of the specification development process. Interviews with both plant
personnel and suppliers were conducted, in order to gain a balanced viewpoint on key
issues. The following areas surfaced as ones which deserved additional attention, beyond
the historical level that they have received:

2.2.1 Wind Effects

Prevailing winds can be significant at many sites, especially given the typical height of
air inlets and fans (e.g. 50-100ft (15-30 m)) on an ACC. High winds can cause reduced
inlet pressures on upwind fans of an ACC leading to reduced airflow rates and cell
thermal performance. Prevailing winds can also lead to recirculation of the heated
exhaust air from the ACC, also leading to reduced performance of the ACC. This area,
i.c. wind effects (which includes issues such as fan performance impacts, recirculation
effects, tube bundle exhaust air flow, and interference), represents a major challenge
associated with ACC specification, design and performance.



2.2.2 Range of Operating Conditions

ACC’s may be required to operate over ambient temperatures ranging from less than 0°F
to over 110 °F Further, they may also be required to undergo “cold starts” (1e mtial
operation without a heat load) and operate successfully over a full range of heat loads In
doing so, particular attention in the design and operation of the ACC to prevent freezing
of condensate as well as proper removal of non-condensables 1s critical

2.2.3 Fouling of ACC Coils

Many ACC'’s operate 1n areas with high ambient dust loadings This 1s particularly true
in the desert Southwest portion of the U S, where a number of ACC’s have recently been
commuissioned  In some situations, beyond ambient dusts, pollen, insects, etc can foul
heat exchange surfaces Further, leaky gear boxes lead to carryover of gear box grease to
the heat exchange surfaces It may also be the case that nearby fuel piles, including coal,
hog fuel (1e wood waste) etc can contribute to the inlet air dust loadings to the ACC and
resultant fouling As a result of site visits, incorporation of potential dust loadings, fin-
tube cleaning systems and performance degradation trends warrant additional
consideration

2.2.4 Inlet Air Conditioning

A number of ACC Owner/Operators have expenmented with and/or are using methods
for inlet air cooling of the ACC The notion of reducing the inlet air dry-bulb
temperature, particularly during periods of elevated temperatures 1s obviously important
when power output requirements are highest Inlet air cooling typically involves
evaporative cooling of the air via either film or spray cooling In the case of film
cooling, additional pressure drop on the inlet air side can be a challenge In the case of
spray cooling, carry over of sprayed droplets can also be problematic Indeed, spray
cooling via atormized sprays, has resulted in degradation of finned tube surfaces at a
number of sites The main reason for this 1s felt to be improper selection, positioning
and/or orientation of atomizing technologies Accordingly, one should not write off the
prospect for 1nlet air cooling via sprays

(g2
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3 ACC Specification Development

3.1 Development of Design Conditions

The minimum amount of information required to establish the simplest design point for
an ACC is:

¢ Steam flow, W (Ib/hr)

* Turbine exhaust team quality, x (Ib dry steam/Ib turbine exhaust flow)
* Turbine backpressure, p, (in Hga)

e Ambient temperature, Tamp (deg F)

* Site elevation, (ft---above sea level)

“Steam flow” refers to the total flow passing through the steam turbine exhaust flange
and consists of both dry steam and entrained liquid water droplets.

“Steam quality” refers to the fraction of the steam flow which is dry steam and is
expressed as a decimal fraction or a percent. All dry steam at saturation conditions has a
quality of 100% (x = 1.). An equivalent description sometimes used is “steam moisture”
(&) defined as the percent of liquid water in the “steam flow”. Therefore,

E=1.- x {1

These quantities are used, along with the thermodynamic properties of steam and water
including the latent heat of vaporization, hg, (Btu/lb), at the design condensing pressure,
to determine the heat load, Q (Btu/hr), which must be handled by the ACC. Since the
heat load is determined by the total steam flow times the difference between the enthalpy
of the inlet steam, hsieam wie (Btu/lb) and the enthalpy of the leaving condensate, hcond
(Btw/Ib), it can be shown that

Q(Btu/hr) = W(lb/hr) * x(Ib/Ib) * he(Btudb) {2}

The turbine steam flow and quality at the plant design load are obtained from information
provided by the turbine vendor.

In addition to these basic quantities, the ACC design (and cost) may be affected by a
number of plant and site characteristics which are listed below.

* Site characteristics
o Meteorology
* Annual temperature duration curves
= Prevailing wind speeds and directions
= Extreme conditions (hottest day; freezing conditions)
* Topography and obstructions
o Nearby hills, valleys, etc.
o Nearby structures, coal pilcs, etc.

_4.
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o Nearby heat sources---aux. coolers, plant vents, etc.

e Other
o Noise limitations
s AtACC
* At some specified distance---neighbors, sanctuaries,
etc.

o Maximum height restrictions
o “Footprint” constraints (length, width)
o Location restrictions---distance from turbine exhaust

3.2 Basic Design Determination

Specification of the quantities and characteristics above are sufficient to obtain a
“budget” estimate from ACC vendors. The following example illustrates the
considerations in selecting an appropriate design point.

An ACC for installation at a 500 MW (nominal), gas-fired combined-cycle plant located
in an arid, desert region might select the following design values:

*  Steam flow, W (Ib/hr): 1.1 x10°

*  Quality, x (Ib/lb) 0.95

* Backpressure, p; (in Hga) 4.0

* Ambient temperature, Tumy (F) 80

* Site elevation Sea level (pamy = 29.92 in Hga)

The values were selected as follows:
Steam flow:

As derived from Figure 1, the design steam flow for a number of modem plants plotted
against steam turbine output can be reasonably correlated by:

W(Ib/hr) = 17,459 * (MWytcam) " (3}

LiA1%
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3.21.1  Figure I- Correlation of Steam Flow vs. Turbine Qutput

For a nominal 500 MW, 2 x 1 combined-cycle plant, the steam-side capacity 1s
approximately one-third of the plant total or about 170 MW with a corresponding steam
flow of approximately 1.1 x 10 Ib/hr.

Steam quality-

Turbine steam exit quality (or enthalpy) must be obtained from the specific turbine
design information or be determined from full-scale turbine tests. Typical values range
from 092 to 0.98 For estimating purposes, a quality of 095 (5% moisture) is a
reasonable value. Additional insights are provided in the section on performance testing.



Turbine backpressure and ambient temperature:

For a given heat load, the combination of turbine backpressure and ambient temperature
at the design pomnt essentially determines the size, fan power, cost and off-design
performance of the ACC.

Backpressure—Over the normal operating range, the turbine efficiency improves (heat
rate decreases) as the backpressure is lowered Figure 2 displays a typical Load Correction
vs. Backpressure curve for a turbine selected for use on a combined-cycle plant with an
ACC. Below about 2.0 to 2.5 in Hga, no further reduction in heat rate is achieved and,
in some instances, a slight increase occurs. Most turbines are restricted to operating at
backpressures below 8. in Hga (typical guidelines are: “alarm” @ 7. in Hga; “trip” @ 8.
in Hga).

Ambient temperature---At the desert site chosen for this example, the ambient
temperature varies widely during the year. Figure 3 shows a temperature duration curve
based on 30-year average data from El Paso, Texas. Other Southwestern sites are
comparable.

Load Correction vs. Backpressure
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Temperature Juration Curve
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3.2.1.3 Figure 3 - Example Temperature Duration Curve

Typical ambient temperature points selected for the design ambient temperature might
include the annual average temperature, the summer (June through September) average
temperature and the 1% ambient dry bulb (the temperature exceeded only 1% of the
year). For this site, these temperatures are:

¢ Annual average: 65F

* Summer average: 80F

* 1% Dry bulb: 99 F
-

-,
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Table 1 Lsts the Initial Temperature Differences (ITD) for a few combinations of ambient
temperatures and condensing pressures

3214 Tablel- ITD Examples for Varying Ambient Temperatures

Initial Temperature Difference (ITD), F

Condensing| Condensing Ambient Temperature, F
Pressure | Temperature 65 80 99
in Hga F F F F
25 108.5 43.5 28.5 9.5

3.5 121.1 56.1 41.1 22 1

4.0 126.1 61.1 46.1 27.1

6.0 140.8 75.8 60.8 41.8

8.0 151.8 86 8 71.8 52.8

As can be seen from Table 1, the pairing of a high ambient design temperature with a low
design condensing pressure results in a low ITD and, correspondingly, a large and
expensive ACC, which would be oversized for most of the year. Conversely, a low
design ambient temperature paired with a high design condensing pressure yields a high
ITD, a small, inexpensive ACC, but one that would perform poorly during much of the
year and severely limit plant output during the hotter periods.

3.2.2 Industry Trends

Over the past twenty years the chosen ITD’s for ACC’s have gradually decreased and are
now typically in the mid-40°F’s or lower. This suggests that the balance of market forces
and operating experience over that time have led to the selection of larger units, (having
higher capital cost) in order to reduce the performance penalties throughout the year, and
particularly during the hotter prevailing ambient conditions. Umits with ITD’s as low as
50 F were chosen n the early 1980’s and as high as 62 F in the late 1990’s Plants whose
busincss strategy and returns depend on selling high priced power during the hottest peak
load periods, may well opt for a large unit with a design ITD well below the typical “mid-
40’s”  Further, specification of lower ITD’s may reflect greater sensitivity to wind
effects on performance and the fact that this is at least one avenue to compensate for
these impacts

k
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4 General Verification of Performance Requirements

General verification of performance of an ACC can generally be conducted by
solicitation and evaluation of some of the following information.

4.1 General Requirements Overview

4.1.1 Initial Temperature Difference (ITD)

The ITD will typically be in the range of 25°F (14°C) to 60°F (33.3°). Note that ITD’s
approaching the low end of this range will result in equipment sizing that may be
uneconomical for a specific plant, notwithstanding the obvious benefits to the turbine
efficiency. On the other hand, high ITD’s, especially in the event of wind-induced
performance deficiencies may well result in derating of the power generation unit or a

steam turbine trip.

4.1.2 Steam Quality

Steam quality is the weight fraction of steam or percentage of steam at the turbine
exhaust. It is typical to have some moisture in the exhaust steam. Typical values of
steam quality are 90-95percent, but may be lower depending upon operating conditions
of the system. If steam quality were to exceed 100 percent, it would suggest superheated
steam still exists at the turbine exhaust. As air-cooled condensers are designed to
condense steam and not cool superheated steam, steam quality values at or above 160
percent are not appropriate.

4.1.3 Steam Turbine Exhaust Pressure

Steam turbine exhaust pressure, commonly referred to as “back pressure”, will typically
be in the range of 2.5 to 7.5 inch Hga. Pressures above this level will typically exceed
steam turbine manufacturers’ warranties. Accordingly, this high level may be set as a
“trip pownt” (i.e. automatic shut down) for the unit.

4.1.4 Verification of Supplier Performance Requirements of the Air-
Cooled Condenser

This section focuses on the Single Row Condenser (SRC) design as it is the most widely
offered in response to current air-cooled condenser bid solicitations.

-10-

Y



Number of Cells- The number of cells (also referred to as modules) is clearly an
important part of the supplier data. Obviously, the number of cells dictates the amount of
mechanical equipment (i.e. fans, motors, gear boxes). Further, many current large-scale
SRC designs use components, whose dimensions are optimized for shipping and erection.
For instance, use of 33 ft (10 meter) diameter fans and individual tube bundle sections of
approximately 36 ft (~11m) and with 8 fi (~2.5m)/bundle and S bundles per cell per side
for a plan area of 36ft by 40ft per cell per side. As a result, the number of cells often
dictates a number of features of the air-cooled condenser, including the mechanical
equipment as well as the amount of heat transfer surface.

The total number of cells or modules is the sum of the Primary and Secondary Modules.
The Primary Modules are responsible for the majority of the heat transfer and
condensing, while the Secondary Cells are responsible for residual heat transfer and
condensables collection and evacuation.

Number of Primary Modules — The number of Primary Modules is typically about 80
percent of the total number of modules.

Length of Primary Modules - The length of the primary modules is typically on the
order of 33ft-40ft (10-13 m) for a Single Row Condenser type system.

Number Of Secondary Modules — The number of Secondary Modules is typically about
20 percent of the total number of modules and there is typically one module per row (or
street).

Length of the Secondary Modules — these modules are typically shorter than the
primaries by about 3-5 ft (~1 — 1.5 m).

Primary Module Dimensions — (Width) — Obviously the width of the primary modules
must be greater than the fan diameter and typically run on the order of 15-25 percent
larger than the fan diameter.

Fan Characteristics — Fan diameters for ACC’s used on most recent power plant
applications are typically 30-37 ft (10-12m). The number of blades per fan will minimally
be 5 but may be as many as 8-10 depending upon the fan supplier and the performance

requirements.

Motor Characteristics — Fan motor power must be equal to that required by the fan shaft
power divided by the motor and gear box efficiencies. Often a margin of 5-10 percent if
provided, in addition to service factor margins.

4.1.5 Additional Vendor-Supplied Data

A bid specification should also solicit the following information.

Overall Heat Transfer coefficient, U, (based on air-side surface area)

o1l -
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b. Total Air-Side Surface Area, A

c. Total Mass Flow Rate of Air at Each Design Condition, m'
d. Fan Static Pressure (Psadic) or the total system pressure drop.
e. Log Mean Temperature Difference (LMTD)

f. Steam Duct Pressure Drop

g. Heat Exchanger Bundle Pressure Drop (Steam Side)

4.1.6 Important Items for Verification

Thermal Duty — It is important to verify that the thermal duty solicited (i.e. the
amount of heat to be rejected) is matched or exceeded by the supplier’s offering.

Qrequrcd .= m‘stcam X (h steams (turbuwe exhaust) — h (candensate)

Q rejected = Ux Ax LMTD

Heat transfer Area — This is calculated knowing the total heat transfer area of
the tubes in the ACC’s. For a Single Row Condenser (SRC), the ratio of the air-
side surface area and the total “face™ area is approximately 124.

Outlet Air Temperature — The outlet air temperature is obviously less than the
steam temperature and can be calculated from the following equation:
Qr:quired =m X Cp air X (Tair.aul - Tair, in)

Face Velocity of the Air - The face velocity of the air, while not typically
provided by the supplier, can be calculated from the mass of air flow rate, the air
density, and the total face area of the ACC. Typical values will run from about 2
ft/sec (~1m/s) to as much as 8-10 ft/sec (~3 m/s) with the average being about
midway between those limits. (Those who have performed velocity
measurements at the exit plane of an ACC know that, while the average velocity
may be in those limits, variations of a factor of 5 can occur at the outlet).

Fan Static Pressure - Fan Static Pressures will vary depending upon whether the
fan is a low-noise or more standard design. Fan Static Pressure, which in essence
is the force required to overcome the system resistance (with the required design
air flow rate), will run on the order of 0.3 - 0.5 inches of water (~100 Pa +/-
20%) for a standard fan and system design.

Fan Shaft Power or Brake Horsepower - Depending upon the fan static
efficiency, one can calculate whether the fan system will deliver the appropriate

amount of air.

Power Requirements - Total fan power can be calculated using the
aforementioned information and assuming nominal gear box efficiencies of ~97%
and motor efficiencies ~92-94%.
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5 ACC Performance Test Code Development

Having reviewed some of the key items to solicit in a Specification, as well as those
items to check in the bid evaluation stage, the “rubber truly meets the road” with a
thermal acceptance test of the equipment.

The American Society of Mechanical Engineers (ASME) and the Cooling Technology
Institute (CTI) are currently developing Performance Test Codes for Air Cooled
Condensers (ACC). In some respects, development of these Codes may solicit additional
caveats for its users.

When test codes are employed for both specification and performance testing of
equipment, those who reference them have an inherent confidence that the equipment
designed, delivered and successfully tested in accordance with the Code should
adequately perform in a plant environment. This is typically the case for components
such as turbines, pumps, condensers, and even, for the most part, evaporative cooling
towers. Having said that, it is recognized that the performance of evaporative cooling
towers can deteriorate under certain wind conditions. Indeed, the impacts of and
responsibility for plume recirculation on evaporative cooling towers were key issues for
the rewriting of ASME’s PTC 23 Atmospheric Water Cooling Equipment. [3,4]. For the
ACC Code Committees at ASME and CTI, it would appear that the challenges are greater
yet. The key issues are:

* ACCs, which perform adequately under the limits of Test Code conditions, may
not perform adequately, at all, under normal and prevailing site conditions.

* The available knowledge base on wind and performance effects is comparatively
limited as the population of and operating experience on larger power plant
ACC's, at least in the United States, is limited,

*  The purchase of ACC's, like most other plant equipment, is cost driven and there
are typically no incentives for equipment suppliers to build margin into the design
and performance of their offerings.

5.1 Examples of Performance Impacts

Recognized impacts on ACC performance include:

5.1.1 Wind Effects

Prevailing ambient winds can be high (>10-20 mph) at some sites, leading to:
a. flow separation at the fan inlet and poor fan performance,
b. recirculation of the hot exit air into the air inlet of the ACC, and
c. mal-distribution of the air in the plenum and across the heat exchange
surfaces. (additional detail can be found in Reference [2].)
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5.1.2 Local Interferences

The location of the ACC is necessarily closer to heat sources such as service water

cooling systems, turbine exhaust piping, etc. than evaporative cooling towers typically
are from the Plant. The entrained air from adjacent sources is very likely to be warmer
than design or ambient conditions and therefore the performance of the ACC is

negatively impacted.

The net affect of these conditions is that an ACC that appears to meet performance
guarantees under the limits of a Test Code, may perform poorly under conditions that
prevail at the site. Those who specify, design and own/operate ACCs should be aware of

this. Example situations follow:

5.1.3 Example 1 - Waste to Energy Plant

The 3 cell ACC at this site serves a small wood waste power plant. Significant
recirculation of the exhaust plume, with localized inlet temperatures exceeding 125F,
occurred at this site prior to installation of “wings™” down both longitudinal sides of the
ACC. Further, a wind screen was installed to reduce wind affects and minimize the
entrainment of saw dust in the ACC inlet air. The impact on ACC performance, due to
recirculation and flow separation was not anticipated and therefore retrofits of the ACC
were made. Inlet air spray cooling is also used at this site.

5.1.3.1 Figure4 - “Wing" Extensions to Reduce Recirculation
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5.1.3.2 Figure5 - Wind Wall Adjacent to ACC

5.1.4 Example 2 - Small Combined-Cycle Plant ACC

As is the case with many sites employing ACCs, this 20Mwe Plant is located in a water
short area. The service water cooling system for this site is an adjacent air-cooled heat
exchanger, the exhaust from which enters the inlet of the ACC, when the winds are from
the northwest. During a site visit to this plant, localized air temperatures from the service
water heat exchanger were 90-92F while the prevailing ambient temperatures ranged
from 63-67F. The impact of this on the performance of the ACC was not taken into
account during the initial system design and inlet air spray cooling is being considered for
peak temperature and load conditions.

5.1.5 Example 3 - Combined-Cycle Power Plant

This plant, located in the desert southwest, has prevailing winds that often exceed 15-20
mph. Impacts of plume recirculation and flow separation have been significant, leading,
at times, to de-rating of the plant by nearly 10 percent of its capacity. Retrofits on the
ACC included wind walls around the ACC finned tubes to reduce recirculation and
perpendicular wind screens below the ACC to reduce wind effects on fan and ACC
performance. While the equipment may have met its original performance guarantees,
the impacts of prevailing winds have resulted in performance shortfalls that were
unanticipated in the original specifications and design process.

- 15-
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5.1.6 Example 4 - ESKOM’s Matimba Power Station — South Africa

The Matimba Plant consists of six 680MWe coal-fired power plants. The turbine exhaust
is condensed via air-cooled condensers, an aerial view of which is shown in the figure
below (courtesy of J. Cuchens, Southern Company).

3.1.6.1 Figure 6 - ESKOM's 680Mwe Matimba Power Station

The ACCs at Matimba are positioned adjacent to the turbine hall on the north side of the
Plant. Even though efforts have been made to modify the area, the inlet air path between
the turbine hall and ACC’s is substantially restricted as a result of the Plant buildings.
Prevailing winds are from the Northeast.

Goldshagg [S] reported that turbine performance at the Plant was measurably reduced
during certain windy periods and that turbine trips had occurred during gusty conditions.
This is not to suggest that turbine back pressures often exceed manufacturer’s or plant
limits, however, the rate of change of back pressure was significant enough, on more than
one occasion, to trigger a Unit trip. The plant has now installed a computer screen, which
displays instantaneous wind speed and direction and provides operator guidance on
conditions which may impact unit operation. Further, the site has initiated a number of
evaluations of inlet air cooling via use of localized spray nozzles.

S16-
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Those who develop specifications as well as Test Code committee members should
consider additional guidance, to those that use the code, calling to their attention the fact
that actual operating performance of ACC’s may be substantially lower than that
determined by a test conducted under the limitations currently contemplated by the

Code.

5.2 Testing Guidelines

This section excerpts (in italics) portions of the test procedures that are planned for
incorporation into the EPRI ACC Specification.

5.2.1 Scope

“1.1 Scope

This document details the measured test parameters, instrumentation, lest measurements
and data reduction procedure required for determination of the thermal capability of a
dry, air-cooled steam condenser (ACC). The procedure focuses on contractual
acceptance testing of a new unit, but the same procedure may be used for performance
testing of an existing unit.

1.2 Basis

As of this writing there is no American test code for air-cooled condensers. Both the
Cooling Technology Institute (CTI) and the ASME are currently working on performance
test codes for this major plant component. In the absence of a controlling test code,
several resources have been used in the preparation of this guideline. These are:

*  VGB Guideline for Acceptance Test Measurements and Operation Monitoring
Sor Air Cooled Condensers (1997)

¢ Code of Practice for Acceptance and Operating Tests of Air Cooled Steam
Condensers (published by the Association of German Electricity Supply
Authorities in 1965)

* ASME PTC 12.2 Steam Surface Condensers

* CTIATC-105 Acceptance Test Code for Water Cooling Towers (2000)

¢ ASME PCT-23 Atmospheric Water Cooling Equipment (2003)

1.3 Test Plan

A test plan is a convenient vehicle for specification of responsible test participants
required preparations, measurement locations, test instrumentation, acceptable test
conditions, anticipated deviations to the governing test code, required adjustments to
plant operations, calculation procedures, and expected test uncertainty. As an example,
the measurement of steam flow and the estimation of steam quality will require the use of
plant instruments, particularly flow elements. It is vital that such instruments be
identified prior to the test so that any necessary calibrations can be performed. In
addition, measurement of condensing pressure requires the installation of basket tips
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which may be different in number and location than those used by the plant for
monitoring purposes. The preparation of a test plan, approved by manufacturer and the
ACC purchaser prior to the test, is highly recommended.” ..............................

Again — as excerpted from the EPRI ACC Draft Specification.........

5.2.2 Conditions of Test

“2.1 Test Witnesses
For acceptance testing, representatives of the owner and condenser manufacturer shall

be given adequate notice prior to the test. The manufacturer shall be given permission,
opportunity and adequate notice to inspect the ACC and prepare the ACC for the test. In
no case shall any directly involved party be barred from the test site.

2.2 Conditions of the Equipment
At the time of the test, the ACC shall be in good operating condition. Steam duct and

condensate piping systems shall be essentially clear and free of foreign materials that
may impede the normal flow of steam and condensate.

Mechanical equipment, including fans, gear, motors, pumps, air ejectors, etc., shall be
clean and in good working order. Fans shall be rotating in the correct direction, with
proper orientation of the leading and trailing edges. Fan blade pitch shall be set to a
uniform angle that will yield within +10% of the specified fan driver input power load as
measured at the motor switchgear.

Air in-leakage must be such that the vacuum equipment has 50% excess holding capacity
during the test.

ACC air inlet perimeter area and discharge area shall be essentially clear and free from
temporary obstructions that may impede normal airflow.

The air side of the ACC fin tube bundles shall be essentially free of foreign material, such
as pollen, dust, oil, scale, paper, animal droppings, etc.

Water level in the condensate hotwell tank shall be at the normal operating level.

Representatives of the ACC purchaser and manufacturer shall agree prior to
commencement of testing that the cleanliness and condition of the equipment is within the
tolerance specified by the manufacturer. Prior establishment of cleanliness and condition
criteria is recommended.

h) All emergency drain lines which have the potential for delivering superheated
steam to the condenser shall be isolated. A closed valve shall be considered adequate

isolation.

S

')

W,

P



5.2.3 Operating Conditions

The test shall be conducted while operating as close to the operation/guarantee point(s)
as possible In any event, the test shall be conducted within the following limitations

231 The test dry-bulb temperature shall be the inlet value, measured in accordance
with paragraph 3 3 of this test procedure.. . ... ... ... "

{Note The following wind limitations are simiar to what 1s being considered by ASME
and CTI — however, the performance of the ACC under higher wind conditions will

undoubtedly suffer }

232 The wind velocity shall be measured in accordance with Paragraph 3 7 of this test
procedure and shall not exceed the following*

Average wind velocity shall be less than or equal to 5 m/s (11 miles per hour)
One munute duration velocity shall be less than 7 m/s (15.6 muiles per hour).

Owner/Operators should realize that Air-Cooled Condensers whose performance
appears satisfactory under low-wind conditions will fall short of expectations under
higher wind conditions. (See Figure 7, below).

Impact of Winds on Fan Air Flow Rate
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5231 Figure 7 — Potential Impact of Winds on Fan Performance

It 1s noted here that Kroger {1] suggests the prospect for even greater wind penalties in
his example on heat exchanger fan performance

233 The following variations from design conditions shall not be exceeded
Dry-bulb temperature - +10°C from design (18°F) but greater than 5°C (41°F)

219 -



Condensate Mass Flow - +10% of the design value.
Fan Motor Input Power - *10% of the design value after air density correction.
(Eq. 4-7)

2.3.4 Steam turbine exhaust steam shall be distributed to all modules as recommended
by the manufacturer. For the purposes of this Code, a "module” is defined as the
smallest subdivision of the ACC, bounded externally by fin tube bundles and internally by
partition walls, which can function as an independent unit. Each module generally has a

single fan.

2.3.5 There shall be no rain during the test period nor in the one hour period preceding
the test period.

2.3.6 Steady state operation of the ACC shall be achieved at least one hour before and
maintained during the test.

5.2.4 Constancy of Test Conditions

For a valid test, variations in test conditions shall be within the following limits.
2.4.1 The variation in test parameter shall be computed as the slope of a least squares

fit of the time plot of parameter readings. Condensate mass flow shall not vary by more
than 2 percent during the tests.

2.4.2  The inlet dry-bulb temperature shall not vary by more than 3°C (6°F).

5.2.5 Duration of the Test

After reaching steady state conditions, the requirements for the test duration shall be at
least one hour. Longer test intervals are acceptable provided the constancy of test
conditions is observed.

5.2.6 Frequency of Readings

Readings shall be taken at regular intervals and recorded in the units and to the number
of significant digits shown in Table 2.0.

-20-
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Table 3. Measurement Frequency

Minimum
Measurement Readings per Unit Recorded to
hour per Nearest
station
ACC Condensate Mass Flow " 60 kg/h (Ib/h)  10.1%
Condensate Hotwell Tank Level 60 m (ft) 0.01 (0.03)
kPa 0.005
Exhaust Steam Pressure 60 (in.HgA) (0.01)
Exhaust Steam Temperature (for
comparison) 60 °C(°F) 0.05 (0.1)
Inlet Air Dry-bulb Temperature 60 °C (°F) 0.01 (0.01)
Atmospheric Pressure { kPa (in. Hg) | 0.2 (0.05)
Ambient Wind Velocity 60 m/s (mph) 0.1(0.2)
Fan Power at Switchgear 1 kW (hp) 0.5%

The test procedure in the EPRI ACC Specification document contains data acquisition
and analyses procedures as well as options in the Appendices for determination of steam
quality. One such option follows, where an attendant steam turbine test is being
conducted - as would often be the case when conducted an acceptance test on a new

plant.

From Appendices of Test Section......

5.2.7 Procedure for Calculation of Steam Quality at Turbine Exhaust
(again, excerpted from the draft EPRI ACC Specification)

The procedure that follows assumes that the slope of the enthalpy versus entropy line for
the low pressure steam turbine is independent of the exhaust pressure, inlet temperature,
pressure and flow. This is equivalent to assuming a constant isentropic efficiency for the
low pressure turbine. Studies using cycle models have indicated that the error involved
with calculating the steam quality based on this assumption is less than I percent.

1. From the turbine heat balance diagram corresponding to the air cooled condenser
design conditions, obtain the inlet temperature and pressure for the low pressure
turbine as well as the turbine exhaust enthalpy and pressure.

2. Using steam tables or equivalent software look up (or calculate) the specific enthalpy
and specific entropy of the low pressure turbine inlet steam.

3. Calculate the quality of the turbine exhaust steam by:

h, d” hl,d

X, =i
hvd -hl.d
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where

Xy = the moisture fraction of the turbine exhaust at the heat balance conditions
hey = the specific enthalpy of saturated vapor at the exhaust pressure

hea = the specific enthalpy of the exhaust steam

hg = the specific enthalpy of saturated liquid at the exhaus! pressure

This value should correspond to the guarantee condition for the condenser.
Calculate the entropy of the turbine exhaust steam by:
Sea = (1= Xy)s, 4 + X514

where

Se = the specific entropy of turbine exhaust steam

Svd = the specific entropy of saturated vapor at the turbine exhaust pressure
Sid = the specific entropy of saturated liquid at the turbine exhaust pressure

Calculate the slope of the “expansion line” by:

m,_ = ia =P
Si,d - Se,d
where
m, = slope of the expansion line
hig = enthalpy of the low pressure turbine inlet steam
Sid = entropy of the low pressure inlet steam

Note 1: The termination point of this expansion line is the Used Energy End Point
(UEEP) rather than the expansion line end point (ELEP). The UEEP represents the
actual enthalpy of the exhaust steam, while the ELEP is a constructed quantity tn
allow the calculation of the enthalpy of extraction steam to the low pressure
condensate heaters (if any) for which the extraction steam may be saturated.
Note 2: If a turbine test on the unit has been performed, the slope of the expansion
line may be calculated by substituting actual values from the turbine test for the
design values in steps 1 through 5.
From the temperature and pressure of the turbine inlet steam at test conditions,
determine the enthalpy, h; and entropy, s,, of the exhaust steam at test conditions.
Calculate the quality of the steam at the test condition by:
B (h, =h)+m.(s, -s)
" (h,-h)+m(s, -s)

where

Xr = the steam quality at the turbine exhaust at test conditions,

h, = the specific enthalpy of the inlet steam for the low pressure turbine
s = the specific entropy of the inlet steam for the low pressure turbine
h = the specific enthalpy of liquid water at the turbine exhaust pressure
h, = the specific enthalpy of vapor at the turbine exhaust pressure

Se = the specific entropy of liquid water at the turbine exhaust pressure
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6 Conclusions

The application and popularity of Air-Cooled Condensers (ACC) is increasing in the
United States. There are important factors which affect the design, performance, testing
and operation of an ACC. Clearly, development of appropriate design information,
sensitivity to the impacts of prevailing winds, and guidelines for performance and
acceptance testing are key areas of focus.

With this in mind, the Electric Power Research Institute, as part of Project EPP-
P10612/C5386, has commissioned the development of a more targeted ACC
specification. This paper cxtracts and presents some key elements of that work in

progress.
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STATE OF UTAH )
'Ss.
COUNTY OF SALT LAKE )

Peggy A. Tomsic, being first duly sworn, states as follows:

1. | am the owner of Tomsic Law Firm and a member in good standing of the

Utah State Bar. | am one of the lawyers who represents the plaintiffs in this action.
2. Some excerpts of deposition testimony and other supplemental
documentation that were cited in the oppositions to the various motions for summary

judgment were inadvertently omitted from the record | filed in opposition to the
defendants’ motions for summary judgment. These documents are attached to this
Supplemental Affidavit, and are described in paragraphs 3-13.

3. Attached as Exhibit 1 is a true and accurate copy of excerpts from the

Second Amended Complaint filed on October 21, 2005 in USA Power, LLC, et al. v.

PacifiCorp, et al., Civil No. 050903412.

4. Attached as Exhibit 2 is a true and accurate copy of excerpts from
PacifiCorp’s 2004 Form 10-K.

5. Attached as Exhibit 3 is a true and accurate copy of excerpts from
Defendants Holme Roberts & Owen, LLP and Jody L. Williams’ Answers and
Objections to Plaintiffs’ First Set of Interrogatories.

6. Attached as Exhibit 4 is a true and accurate copy of excerpts from the
deposition of Michael Jenkins.

7. Attached as Exhibit 5 is a true and accurate copy of excerpts from tiie

deposition of Lois Banasiewicz.



8. Attached as Exhibit 6 is a true and accurate copy of excerpts from the

deposition of Ted Banasiewicz.

9. Attached as Exhibit 7 is a true and accurate copy of excerpts from the

deposition of Rand Thurgood.

10.  Attached as Exhibit 8 is a true and accurate copy of excerpts from the

30(b)(6) deposition of Rand Thurgood.

11.  Attached as Exhibit 9 is a true and accurate copy of excerpts from the

deposition of Ray Racine.

12.  Attached as Exhibit 10 is a true and accurate copy of excerpts from the

deposition of Blaine Rawson.

13.  Attached as Exhibit 11 is a true and accurate copy of excerpts from the

deposition of Jody Williams.

DATED: July 23, 2007.

L}%gy A. Tomsic

SUBSCRIBED and sworn to before me this <& 3 day of July, 2007.

(Ao /%Z/VN

Notary Public
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P. O. Box 510210

Salt Lake City, Utah 84151

and mailed, postage prepaid, to:

Michael G. Jenkins

Assistant General Counsel
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1 Q. Where did the water come from that

2 PacifiCorp acquired for its project?

3 A. It's coming from wells approximately three
4 miles from our project site.

5 Q. What is the original source of the water

6 that PacifiCorp acquired and then had the change
7 application to move it to its wells?

8 A. ldon't know. Outside, it's from outside

9 the area.

10 Q. lIt's from outside the area, correct?

11 A. ltis. Outside the Mona, Utah drainage

12 area, which is of great concern to us.

13 Q. And PacifiCorp didn't purchase any

14 water from any of the water suppliers that either

15 Mr. Hansen or Ms. Williams identified in any work for
16 you, did it?

17 A. ldon't know.

18 Q. Areyou a licensed professional engineer?
19 A. lam not.

20 Q. Have you ever been a licensed professional
21 engineer?

22 A. 1have not.

23 Q. And you are not a hydrologist, are you,

24 sir?

25 A. lam not.

Banasiewicz, Ted Vol. 3 Page 585 (/gaﬁ
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1 Q. And you are ot a water engineer, are you?

2 A. lam not.

3 Q. You don't hold yourself out as an expert

4 in those areas, do you?

5 A. ldonot.

6 Q. And that's why you hired Hansen, Allen &

7 Luce to do work for you?

8 A. As well as Ms. Williams.

9 Q. Do you know whether Hansen, Allen & Luce
10 performed any analysis or studies to determine

11 whether the water that PacifiCorp was acquiring would
12 interfere with any of the water rights owners in Juab
13 County?

14 A. 1do not.

16 Q. Do you know whether the State Engineer is
16 required to look at that information before it grants
17 an application to change the use and location of the
18 water?

19 A. | am aware that the State Engineer is to

20 look at that information.

21 Q. And the State Engineer is someone who is
22 qualified to do that, is he not?

23 A. You would assume so, yes.

24 Q. And you testified earlier that you were

25 invited to participate in the protests that were made

Banasiewicz, Ted Vol. 3 Page 586 {
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1 against PacifiCorp's ciange application?

2 A. lwas.

3 Q. And you chose not to do so, didn't you?

4 A. We did.

5 Q. And there were numerous protests to

6 PacifiCorp's change application?

7 A. There were.

8 Q. And those were all rejected by the State

9 Engineer?

10 A. They were, in fact, all rejected by the

11 State Engineer.

12 Q. As you sit here today, you don't have any
13 evidence that the water that PacifiCorp is using for
14 its plant in any way interferes or impacts your water
15 rights?

16 A. Thatis not true.

17 Q. You have not performed any studies to

18 determine the impact on your water rights of

19 PacifiCorp's wells, have you?

20 A. The impact that we've been talking about
21 is more than just whether or not water will come out
22 of our wells. It's about the business of USA Power
23 and the viability of our project and the theft of our
24 confidential information.

25 Q. Allright.

Banasiewicz, Ted Vol. 3
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1 A. lt's about Ms. vvilliams choosing to

2 represent a competitor to help them obtain a very

3 critical aspect of their development efforts.

4 MR. CALL: Move to strike the narrative

5 nonresponsive answer.

6 MR. BADGER: [ join in that objection.

7 Q. (BY MR. CALL) My question to you, sir,

8 was that you don't have any evidence that

9 PacifiCorp's wells in any way impact the quality or
10 the quantity of your water rights?

11 A. | believe we do. We just differ in that.

12 Q. Tell me right now any way that your water
13 rights are impacted or diminished because of

14 PacifiCorp's wells in Juab County.

15 MR. PETERSEN: I'm going to object to the
16 extent this has been asked and answered previously,
17 but you can go ahead and answer.

18 THE WITNESS: It has been asked and it has
19 been answered and | stand on my testimony.

20 Q. (BY MR. CALL) There are no other ways
21 other than what you've already described on the
22 record, sir?

23 A. There may be.

24 Q. Butyou don't know of any as you sit here

25 today, do you?

Banasiewicz, Ted Vol. 3 Page 58¢

fn:-m

oY,

2



00589
1 A. That's correct.

2 Q. Now, let me ask you to please look at

3 Exhibit 118, if you would. That's a document that

4 was provided to you by your counse) yesterday.

5 A. Do | have that here? These are today's.

6 Q. Before we get to that, Mr. Banasiewicz, is
7 there any problem or defect with the title to the

8 water rights you acquired?

9 A. None that I'm aware of.

10 Q. And does Spring Canyon still have those
11 water rights that it acquired from Keyte and Garrett?
12 A. Theydo.

13 Q. So Spring Canyon still has the opportunity
14 to use ar sell thase water rights, doesn't it?

15 A. ltdoes.

16 Q. And does Spring Canyon still have the

17 option to the Keyte land?

18 A. ltdoes.

19 Q. And so Spring Canyon still has the ability
20 to utilize or sell that asset, doesn't it?

21 A. ltdoes.

22 Q. And does Spring Canyon still have the air
23 permit that it obtained from the Utah Division of Air
24 Quality?

25 A. ltdoes.

Banasiewicz, Ted Vol. 3 Page 589 {;%“}’5
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1 about his education ar.u then tell you about his

2 professional degree?

3 Q. (BY MR. PETERSEN) Why don't you tell me
4 where you went to college and what your degree was in
5 and we'll go from there.

6 A. | went to undergraduate school at Brigham

7 Young University and received a Bachelor's of

8 Engineering degree in chemical engineering.

9 Q. Did you go on to graduate school?

10 A. | then worked for two years and then went
11 back to Brigham Young University where | received a
12 Ph.D. in chemical engineering.

13 Q. And when did you receive your Ph.D.?

14 A, 1979.

15 Q. And did you have any specialty within that
16 Ph.D., for example, did you write a dissertation on

17 any subject?

18 A. | have a dissertation that deals with coal

19 combustion.

20 Q. And is that coal combustion in automobile
21 engines or what type of --

22 A. No, in boilers.

23 Q. And you said you received your Ph.D. in

24 1979, correct?

25 A. Correct.

Thurgood, Rand Vol. 1 Page 8 i%.%"}f;li
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. What did you uo with that information?
You can tell me as little or --
A. We evaluated it.
Were you impressed by it?
Yes.
What type of plant was Apex 1?
It's a combined-cycle air-cooled plant.

And how many megawatts?

> 0 » p > O

| don't know exactly, but roughly 500.
Q. When was it built?

A. ltwas completed, | believe, in 2003.

What did | say when we received the material?

Q. 1believe June of 2002, according to my
notes.

A. That's correct. So | think it was
completed in the following year.

Q. Apart from Apex 1, what other assets did
you look at?

A. We looked at assets that were potentially
going to be built near Mesquite, Nevada, and | don't

recall the name of the project.

Q. So that was just on paper?

A. That was on paper. We talked with Arizona
Public Service about their assets. We talked with --

| talked personally with a number of different

Thurgood, Rand Vol. 1
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1 companies, with Duke, with --

2 Q. Duke Power?

3 A. Yes. Pretty much every major merchant

4 facility at that time. | was on the phone constantly
5 with these folks.

6 Q. Now, to rephrase an earlier question, was
7 there a time when you were making all these phone
8 calls or doing all of this investigation, was it

9 concentrated on a particular time or was it the

10 entire time that you were in charge of developing
11 options?

12 A. It was the entire time, it was my job.

13 Q. Now, I notice that Apex 1 and some of
14 these others were not mentioned in the IRP, at least
15 that | could see.

16 A. That's correct.

17 Q. Why were they not mentioned?

18 A. We decided that we didn't have

19 transmission sufficient to get that energy up to the
20 Wasatch Valley -- or the Wasatch Front.

21 Q. When did you make that decision?

22 A. ldon't know that there was a distinct

23 point in time. It still was considered along the

24 whole process of these years that you're talking

25 about.

Thurgood, Rand Vol. 1 Page 104 L“’?vﬂ*”?
b1



00151
1 that were set out for a..yone that wanted to bid on

2 that contract; is that correct?

3
4

A. Yes.

Q. So my question is, did the cost-based

5 alternative have those same requirements?

6

A. Well, I'm not sure that | could go

7 specifically and answer. If you wanted to ask

8 specific questions about each one, maybe | could

9 answer them.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. BADGER: Let me object that it lacks

foundation, it's vague and ambiguous.

Q. (BY MR. PETERSEN) Do you understand my

question?

A. Yes. Butldon't understand - I'm not
going to give a specific answer that encompasses the
whole of it because I'm not understanding all that's
there. If you want to lead me through I'll be happy
to answer the question.

Q. Allright. Let me start with a really
basic question. The due date for a response on this
RFP, Exhibit 5, was July 22, 2003?

A. Correct.

Q. Was it your understanding that the
cost-based alternative had to be submitted by July

22,20037

Thurgood, Rand Vol. 1
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

21 a Schedule of RFP Actions laid out there. Do you see

22
23
24
25

A. Yes, itdid. It was submitted on July the
17th.

Q. Allright. And once again, going back to
page 3, I'm looking at the different resource
requirements and, for example, one, it speaks to a
200-megawatt peaker project; do you see that?

A. Yes.

Q. And then on the next page it talks about
the supply block size. Do you see that?

A. ldo.

Q. And it speaks to the delivery start date
which is April 2005; do you see that?

A. ldo.

Q. And then it speaks to the comment that

PacifiCorp's option to call upon generation daily?

A. Yes.

Q. Now my question is, did the cost-based
alternative have to conform with those requirements?

A. Yes.

Q. Next, turning to page 5, and it speaks to

that?

A. ldo.

Q. And once again, was that a timetable that
the cost-based alternative had to conform to?

Thurgood, Rand Vol. 1
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1 project?

2 A. No. They indicated they would like to

3 have a meeting with us and were interested to know
4 whether we would sign a confidentiality agreement.
5 Q. This is on the first conversation?

6 A. Yes, sir.

7 Q. How did you respond to that?

8 A. We would be interested to talk to them and
9 would be willing to sign an agreement that met with
10 our needs and policies.

11 Q. Do you all have a policy on

12 confidentiality agreement?

13 A. Not a specific policy that I'm aware of,

14 but we do have to review those through our Legal
15 Department.

16 Q. After this first conversation with what

17 I'm going to call USA Power, since you didn't specify
18 the particular person, did you have any internal

19 conversations within PacifiCorp?

20 A. Yes.

21 Q. Who did you speak with?

22 A. | spoke with my group about them to

23 inquire as to whether they had ever heard of them
24 before.

25 Q. Did you speak to the whole group at one

Thurgood, Rand Vol. 2
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1 time or did you speak w them individually?

2
3
4
5

A. 1don't remember.
Q. Had anyone heard of them before?
A. No, sir.

Q. Did you do any further research or

6 follow-up in terms of their group?

7

8

9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Wedid.

Q. What did you do?

A. It had been indicated in the initial
conversation that they had an air permit. So | asked
lan Andrews to look into that. He went to the
Division of Air Quality and secured a copy of the air
permit.

Q. Atthat time did they have an air permit?

A. They had an application, an NOI on file,
as | recall.

Q. When you spoke to that person in that
first phone call, do you remember what name they used
for their entity, or did they use a name?

A. | don't remember which of the three names
they used.

Q. After that initial phone conversation,
what happened next? And when | say "what happened
next," | don't want to be overly vague, but did you

have a follow-up conversation or a follow-up meeting?

Thurgood, Rand Vol. 2
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1 A. Wedid.

2 Q. And what was the tenor of that discussion?
3 A. That they would come back with a

4 confidentiality agreement and we would then pursue
5 further discussion.

6 Q. Did there come a time when they sent you a
7 confidentiality agreement?

8 A. [don't remember it being sent. |

9 remember ultimately getting it, and | believe it was
10 in a meeting.

11 Q. Let me getto thatin a second. After the
12 meeting, which I'm going to call the August 22nd

13 meeting just for purposes of putting a date on it,

14 after that meeting what was your next communication
15 with USA Power?

16 A. | believe it was in September when they

17 came and met with us.

18 Q. Between the September and the August
19 meeting were there any phone conversations?

20 A. ldon't recall.

21 Q. Did your group do any further research on
22 their project?

23 A. Other than to get the air -- the NOI

24 filing, no.

25 Q. The NOI filing?

Thurgood, Rand Vol. 2 Page 285 (9 3%
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1 A. The air permit nling.

2 Q. Why did you get the NOI filing?

3 A.  We wanted to know what was in the permit.
4 Q. Why did you want to know that?

5 A. To see just how valid the project was.

6 Q. Atthat time, which is to say September of

7 2002, did you evaluate the validity of the project?
8 A. We began that process. And by "process,"
9 | mean we began to look at the NOI filing, we took
10 into consideration what they had said in the

11 meetings. And if you term that evaluation, then
12 that's as far as we went.

13 Q. Did you actually reach a conclusion at

14 that point?

15 A. No. We didn't have sufficient

16 information.

17 Q. Did you have a specific staff member that
18 was tasked with evaluating the validity of what I'll
19 call Spring Canyon?

20 A. No, sir.

21 Q. Wasi it your entire group that

22 participated?

23 A. Itwas members of my group.

24 Q. Do you recall when the next meeting

25 occurred?

Thurgood, Rand Vol. 2 Page 286 @Z%
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1 Q. Do you remer.wer what details were shared

2 with you on September 117

3 A. No, | do not.

4 Q. How long did the meeting fast?

5 A. ldon'trecall

6 Q. Do you remember who was there on behalf of
7 PacifiCorp?

8 A. ldonot. Myself, | know | was there,

9 obviously. | don't recall exactly who else was

10 there.

11 Q. Did you all talk about a potential

12 transaction between PacifiCorp and USA Power?
13 A. Wedid.

14 Q. And did you talk about one type of

15 transaction or different types of transactions?

16 A. |believe we talked about several

17 different possibilities.

18 Q. And do you remember which possibilities
19 you discussed?

20 A. From a power purchase agreement to an
21 equity position.

22 Q. Did you talk about any other possibilities
23 besides those two?

24 A. Not that | remember.

25 Q. Inregard to the power purchase agreement,

Thurgood, Rand Vol. 2 Page 295 (EE}B‘:{
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1 A. The second letter, okay, is the 1 Q. Okay.
2 subject of this, is the performance analysis and 2 Could you 1dentsify 349, please?
3 alternative equipment configurations, so we were 3 {Discussion off the record.)
4 looking at the alternative of perhaps entering into 4 BY MR. PETERSEN-
5 a staged construction instead of building a 5 Q. Mr Racine, you're looking what —
6 two-on-on one plant all at once, to install one gas 6 at what has previously been designated Extubit 322.
7 turbine and one steam turbine initially, and then a 7 Do you see that?
8 second one-on-one train would go in next to it at a 8 A. Yes.
9 future date. 9 Q. And I think you testified a moment
10 And as I recall, this had something 10 ago about a letter you prepared?
11 to do with power purchase agreement for about half | 11 A. Right.
12  of the plant output versus selling the entire plant 12 Q. Do you recollect that testimony?
13  output of 500 megawatts in one deal. 13 A. Right.
14 Q. The — and I know Mr. Badger earher 14 Q. Now that you're looking at 322, does
15 asked you some questions about cost details, so I'm 15 that --
16 not going to run through all that again, but on 16 A. Right.
17  balance, Exhibit 348, did that represent work 17 Q. -- help you focus --
18  product that you had put into this project? 18 A. Right. Yes, it does. I thought
19 A. It's a summary of information that 19 this was part of the other one.
20 we had developed up to that point in time, yes. 20 Q. And I know you've testified earher
21 Q. And as of this point, which 1s to 21 this morning and it's late in the day, but very
22 say July 1, 2002, how long had your team been 22 bnefly can you describe the context in which you
23  working on this project? 23 prepared Exhibit 322?
230 232
1 A. Well, since at least April of '01, 1 MR. BADGER. Objection. Asked and
2 spring of '01. 2 answered
3 Q. The information that 1s contained in 3 MR. PETERSEN. You can answer again,
4  Exhibit 348 that you put together, was this 4 sir.
§ information that your team considered confidential 5 THE WITNESS. The question was put
6 work product? 6 to me by Dave Graeber about the relative performance
7 A. Yes, it was held confidential for 7 of the plant, wet versus dry cooling, and the issue
8 the client. It's client's information, and as such 8 was that apparently PacifiCorp did not agree that
9 is confidential. 9 the plant performance that we were predicting was
10 Q. And was it informatian that you had 10 attainable by using a dry-cooling tower, and 1
11 developed over the preceding year? 11 believe there was a fellow by the name of Grant
12 A. Yes. 12 Thurgood who was mentioned, and we were In the
13 Q. Let me turn to — 13 process of setting up for a conference call with him
14 A. Could I just add, it's confidential 14 following the preparation of this document and
15 to the extent that the client wishes to keep it 15 forwarding to Dave, but to my recollection, that
16  confidential. It's his option, of course, to, you 16 conference call never -- never occurred
17  know, discuss it with anyone he sees fit to. 17 However, I do seem to recall that
18 Q. Sure 18 the subject was discussed further with Quixx, with
19 But did you conslder it within your 19 Randy Alllson at Quixx, who was investigating the
20  shop confidential? 20 same 1ssue, and that is evaluating whether or not
21 A. Yes, we would have no reason to 21 technically an air-cooled plant would be able to
22 discuss this information outside of the work we were |22 achieve the kind of performance that we're
23 doing with Ted and Dave. 23 predicting
10/02/2006 12 28 16 PM Page 229 to 232 of 278 5
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STATE OF UTAH )

.SS.
COUNTY OF SALT LAKE )

Peggy A. Tomsic, being first duly sworn, states as follows

1. | am the owner of Tomsic Law Firm and a member in good standing of the

Utah State Bar. | am one of the lawyers who represents the plaintiffs in this action
2. Some bates stamped documents that were cited in the oppositions to the

various motions for summary judgment were inadvertently omitted from the record |

filed in opposition to the defendants’ motions for summary judgment. These documents

are attached to this Supplemental Affidavit, and are described in paragraphs 3-4
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Attached as Exhibit 9 is a document Bates numbered HRO-00063-64
4,

Attached as Exhibit 10 is a document Bates numbered HRO-PC 001425-
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Salt Lake City, Utah 84151

and mailed, postage prepaid, to:

Michael G. Jenkins

Assistant General Counsel
PacifiCorp

1407 West North Temple, Suite 310
Salt Lake City, Utah 84116
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IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

USA POWER, LLC; USA
POWER PARTNERS, LLC;
and SPRING CANYON
ENERGY, LLC,

Deposition of:

MICHAEL JENKINS

Plaintiffs,

VS.
Civil No 050903412
PACIFICORP, JODY L
WILLIAMS and HOLME,
ROBERTS & OWEN, LLP,

Judge Tyrone E. Medley

Nt N e N N N e N N N S S N s

Defendants.

April 19, 2006 * 9.30 a.m.

Location TOMSIC & PECK
Attorneys at Law
136 East South Temple, Suite 800
Salt Lake City, Utah 84111

Reporter: LANETTE SHINDURLING, RPR, CRR
Notary Public 1n and for the State of Utah

170 South Main Street Suite 300
Salt Lake City Utah 84101

801 532 3441 ToLL FREE 877 532 3441 fax 801 532 3414
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Michael Jenkins * April , 2006 135

prior to the initiation of this
litigation consider the issue of
whether Ms. Williams or Holme, Roberts
& Owen had a conflict of interest 1in
representing PacifiCorp relative to
Currant Creek?")

MR. BADGER: One other objection. To the
extent that it calls for work product, we invoke that
doctrine and object on that basis and the witness is
instructed not to answer. He may otherwise answer
the question.

THE WITNESS: Not that I can recall.

Q. (BY MS. TOMSIC) When you found out that
USA Power had submitted a proposal in response to RFP
2003-A which is Exhibit 5, did you ever consider
whether their submission of a proposal created a
conflict of interest in Ms. Williams representing
PacifiCorp relative to Currant Creek?

MR. BADGER: Objection. To the extent
that the question requires this witness to testify
concerning privileged attorney-client communications
or to reveal his mental impressions and work product,
we object on these bases and the witness is
instructed not to answer. He may otherwise answer

the question.

CitiCourt, LLC
801.532.3441
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Michael Jenkins * April 1 . 2006 136

THE WITNESS: No.

Q. (BY MS. TOMSIC) When you found out that
USA Power had intervened in the Public Service
Commission proceeding and was objecting to the
issuance of the CCN for Currant Creek, did you ever
consider whether Jody Williams and Holme, Roberts &
Owen had a conflict of interest in representing
PacifiCorp relative to Currant Creek?

MR. BADGER: Object to the extent it calls
for attorney-client privileged communications and
instruct the witness not to answer. He may otherwise
answer the question.

THE WITNESS: No.

Q. (BY MS. TOMSIC) What was your
understanding in 2003 as to what the scope of Jody
Williams' representation of PacifiCorp was relative
to Currant Creek?

A. To assist the company in acquiring water
rights that could be used for the Currant Creek
project.

Q. And was it your understanding during 2003
that obtaining water rights was necessary for the
Currant Creek project to be constructed and operated?

A. Yes.

Q. And during 2003 did you also understand

Citi1Court, LLC
801.532.3441
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Michael Jenkins * April 1., 2006 137

that once PacifiCorp made the decision to build
Currant Creek that it was not going to accept any of
the proposals submitted by USA Power relative to the
Spring Canyon project?

MR. CALL: Objection, assumes facts not in
evidence.

MR. BADGER: Objection. To the extent it
calls for the witness to testify concerning
attorney-client communications, he's instructed not
to answer. He may otherwise answer the question.

THE WITNESS: My understanding was that
once the Currant Creek project was selected that no
other responses to that RFP would be selected,
although there would be later opportunities to bid
into other RFPs.

Q. (BY MS. TOMSIC) And one of the proposals
about which you just now testified would have been
the proposal submitted by USA Power in response to
RFP 2003-A7

A. That's correct.

MS. TOMSIC: Why don't we take a
five-minute break and I'1ll just look at my notes. I
think I'm either done or pretty dang close.

(Recess taken.)

Q. (BY MS. TOMSIC) Mr. Jenkins, did you

CitiCourt, LLC
801.532.3441
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REPORTER'S CERTIFICATE

STATE OF UTAH )

: SS.
COUNTY OF SALT LAKE )

I, LANETTE SHINDURLING, Registered
Professional Reporter, Certified Realtime Reporter
and Notary Public 1n and for the State of Utah, do
hereby certify

That prior to being examined, the witness,
MICHAEL JENKINS, was by me duly sworn to tell the
truth, the whole truth, and nothing but the truth,

That said deposition was taken down by me
1in stenotype on April 19, 2006, at the place therein
named, and was thereafter transcribed and that a true
and correct transcription of said testimony 1s set
forth 1n the preceding pages,;

I further certaify that, 1n accordance with
Rule 30(e), a request having been made to review the
transcript, a reading copy was sent to P. BRUCE
BADGER, ESQ. for the witness to read and si1gn before
a notary public and then return to me for filing with
PEGGY A. TOMSIC, ESQ.

I further certify that I am not kin or
otherwise associated with any of the parties to said
cause of action and that I am not i1nterested 1n the
outcome thereof.

WITNESS MY HAND AND OFFICIAL SEAL th1s
17th day of May, 2006.
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IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

USA POWER, LLC; USA
POWER PARTNERS, LLC;
and SPRING CANYON
ENERGY, LLC,

Deposition of:
J. RAND THURGOOD

VOLUME I

Plaintiffs,
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PACIFICORP, JODY L.

WILLIAMS and HOLME,
ROBERTS & OWEN, LLP,

Civil No. 050903412
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Defendants.

Judge Tyrone E. Medley

January 19, 2006 * 9:30 a.m.

Location: TOMSIC & PECK
Attorneys at Law
136 East South Temple, Suite 800
Salt Lake City, Utah 84111

Reporter: LANETTE SHINDURLING, RPR, CRR
Notary Public in and for the State of Utah
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we were acquiring. And so the answer to that would
be yes. And then we had, of course, at our leisure
the time to look over it very carefully after that
once it had been purchased.

Q. Did you sign a nondisclosure agreement

with them before the purchase?

A. We did.

Q. You did?

A. We did.

Q. When did you actually put your eyes on

that information?

A. I do not recall explicitly. It may have
been before Christmas or the first part of the year
of 2003, but I don't remember the exact time frame.

Q. All right. Let me ask you on a separate
tack. You spoke about your initial meeting with Ms.
Williams I believe at your office in 20037

A. I think I correctly stated that it was
probably in my office, but I wasn't sure.

Q. And you testified that you asked her

whether or not she had a conflict of interest,

correct?
A. That's correct.
Q. Did anyone in PacifiCorp instruct you or

did anybody instruct you to ask that question?

CitiCourt, LLC
801.532.3441
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A No.

Q. So you did that on your own initiative?

A I did.

Q. Was there any type of company policy that

you were following in asking that question?

A. No. But it was part of our training and
what we had done over the years with any legal
situation that we thought might potentially have a
problem for us.

Q. What type of training are you talking
about?

A. Periodically the company offered legal
training to the management talking about a variety of
different things that had to do with the proprietary
nature of legal contracts. I mean, just general
contract law.

Q. Do you remember who performed that

training?

A. No. It was varied. Different people
offered different -- and I couldn't give you any time
frames. It was just throughout my career.

Q. Was it the corporate counsel of PacifiCorp

that would, for example, hold that?
A. It was not specifically, no.

Q. Did you follow up with anyone else,

CitiCourt, LLC
801.532.3441
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especially anyone else at PacifiCorp, regarding this

conflict of interest issue?

A. I did.

Q Who did you follow up with?

A Mike Jenkins.

Q. And when did you have that follow-up?

A Upon finishing the conversation with Jody.
Q Did you call him?

A No. He was officed right near me. I

spoke with him.

Q. Do you remember the substance of that
conversation?

MR. BADGER: I'm going to object. That's
getting into attorney-client privilege and he's not
to answer that.

Q. (BY MR. PETERSEN) All right. Let me see
if I can kind of draw some boundaries around this
conversation. You had a communication with Mr.
Jenkins on that issue; is that correct?

A. That's correct.

Q. Based on that communication, did you take
any further steps?

A. No.

Q. Did you tell Mr. Jenkins that you had seen

a document from Spring Canyon that mentioned Ms.

CitiCourt, LLC
801.532.3441
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Rand Thurgood * January . , 2006 264

Williams' name?

MR. BADGER: I'm going to object. I think
we're getting into -- what he told Mr. Jenkins 1s
part of that confidential communication and I'm going
to object, attorney-client privilege, and instruct
the witness not to answer.

MR. PETERSEN: Why don't we do this. I
will ask the questions and proffer them and then you
can make the objections that you want.

MR. BADGER: Fine.

Q. (BY MR. PETERSEN) Did Mr. Jenkins advise
you to take any follow-up steps in regard to this
conflict of interest issue?

MR. BADGER: Objection, attorney-client
privilege. The witness 1s instructed not to answer.

Q. (BY MR. PETERSEN) Did you have any other
conversations with Mr. Jenkins or anyone else at
PacifiCorp about this issue?

A. No.

Q. One additional question. What, and I'm
just putting this on the record, what advice did you
get from Mr. Jenkins in regard to this issue?

MR. BADGER: Objection, attorney-client
privilege. The witness is instructed not to answer.

MR. PETERSEN: All right. Hold on one

CitiCourt, LLC
801.532.3441
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Deputy Clerk
Telephone:  (801) 534-1700
Facsimile: (801) 364-7697

Attorneys for Defendants Jody L. Williams and Holme, Roberts & Owen, LLP

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH
)
USA POWER, LLC, USA POWER ) REPLY MEMORANDUM IN SUPPORT
PARTNERS, LLC and SPRING ) OF MOTION FOR PARTIAL
CANYON ENERGY, LLC, ) SUMMARY JUDGMENT RE:
) LOYALTY CLAIM
Plaintiffs, )
) Civil No. 050903412
Vs. )
) The Honorable Tyrone E. Medley
PACIFICORP, JODY L. WILLIAMS and )
HOLME, ROBERTS & OWEN, LLP, )
) (Hearing Requested)
Defendants. )

Defendants Holme Roberts & Owen, LLP (“Holme Roberts”) and Jody L. Williams
(“Williams”) (collectively “Holme Roberts”) submit this Reply Memorandum in Support of their

Motion for Partial Summary Judgment RE: Loyalty Claim.
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they mutually exclusive. The only thing that stopped Plaintiffs from developing their project

was Plaintiffs’ own limitations. Holme Roberts did not breach any duty of loyalty by simply

helping PacifiCorp acquire water for its separate and different project.

II. PLAINTIFFS HAVE PRESENTED NO EVIDENCE THAT ANY ALLEGED
BREACH OF HOLME ROBERTS’ DUTY OF LOYALTY CAUSED ANY
INJURY OR DAMAGES TO PLAINTIFFS.

Even if Plaintiffs could produce evidence that Holme Roberts somehow technically
breached the duty of loyalty, summary judgment would still be appropriate because Plaintiffs
have no evidence even remotely suggesting that Holme Roberts’ alleged breach could have
caused Plaintiffs any injury or damages.

Paragraph 93 of Plaintiffs’ statement of facts asserts that PacifiCorp terminated its
negotiations with Plaintiffs “as a direct result of Williams/HRO’s representation of PacifiCorp,”
but this is entirely unsupported by any evidence.’ (Pls.” Mem. at Ixxxiv-lxxxv, §93.) Plaintiffs
further assert that PacifiCorp “would have purchased the Spring Canyon assets” if Williams had

not assured PacifiCorp that she could find water rights for PacifiCorp ({d §94). But again,

Plaintiffs failed to cite any evidence supporting this allegation.® Paragraph 97 also alleges that

> To support this allegation, Plaintiffs cite pages 287-88 of Ted Banasiewicz’s deposition, pages 143 and
245 of Lois Banasiewicz’s deposition, and page 12 of the report from J. Robert Malko. None of these sources say
anything to suggest that PacifiCorp’s termination of negotiations was a ‘“direct result” of Holme Roberts’
representation of PacifiCorp. While the two depositions discuss the termination of the negotiations, and the Malko
Report purports to discuss the amount of damages from the termination, none of these sources ties the termination to
the representation. In fact, the cited sources do not mention Holme Roberts or the representation at all.

¢ Plaintiffs cite Deposition Exhibits 46, 47, 68 and 110 (pages 16-17 and 148) and pages 211-227 of Rand
Thurgood’s deposition to support paragraph 94. Once again, however, these exhibits and deposition excerpts do not
show that any assurance by Williams caused PacifiCorp to forego buying the Spring Canyon assets. These
documents merely show that water was important for the project, and that PacifiCorp asked Williams to help find
some.

7 Paragraph 95 merely asserts that PacifiCorp needed a firm water source to build a plant. This is probably
true, but has nothing to do with Holme Roberts. Paragraph 96 alleges that PacifiCorp could not have “developed”
the Currant Creek project without Plaintiffs’ confidential information, but as established in Holme Roberts’ prior
summary judgment motion, there is no evidence that Holme Roberts ever conveyed any confidential information to
PacifiCorp. Indeed, pages 14-16 of the Koltick Report, which Plaintiffs cite to support this allegation, do not say

11



“[a]s a direct result of Williams/HRO’s representation of PacifiCorp on the Currant Creek pro-
ject, USA Power was not awarded the RFP to supply power to PacifiCorp beginning in March
2005”; once again, however, the evidence cited does not support the allegation.®

Instead of providing actual evidence of causation, Plaintiffs invite the Court to speculate
that because Holme Roberts helped PacifiCorp obtain water, and because water was ultimately
necessary for the project, Holme Roberts’ representation is to blame for Plaintiffs’ failure to sell
the Spring Canyon assets to PacifiCorp. This reasoning fails, however, on several levels.

A. It is undisputed that Holme Roberts’ representation was not necessary for
PacifiCorp to acquire water rights for Currant Creek.

Most importantly, while PacifiCorp ultimately needed water for the Currant Creek
project, there is no evidence that Holme Roberts’ services were necessary for PacifiCorp to
obtain water. Michael G. Jenkins, the Assistant General Counsel of PacifiCorp Energy, testified
that as of March 2003, he was familiar with “several” other law firms and attorneys with water
law expertise, and that he was prepared to contact other water law counsel in Salt Lake City who

were “equally capable of assisting PacifiCorp with that assignment.” (Jenkins Aff. at {2-3,

anything about Holme Roberts at all. Rather, the report discusses “the Confidential Information Plaintiffs provided
to PacifiCorp.” (Koltick Report, Ex. 3 to Tomsic Aff. 4, at 14 (emphasis added).)

*As purported support for paragraph 97, Plaintiffs cite pages 407-410 and 580-81 of Ted Banasiewicz’s
deposition, pages 14-17 of the Koltick Report and pages 4-6 of the Morris Report. Ted Banasiewicz’s testimony
consists of nothing but unsupported accusations. As there is no evidence that Ted Banasiewicz has personal
knowledge of either Williams’ dealings with PacifiCorp or the effect those dealings had on PacifiCorp’s decision-
making process, his testimony in this regard is inadmissible, and thus not sufficient to raise a genuine issue of
material fact on those matters. See Utah R. Civ. P. 56(e) (Affidavits “shall be made on personal knowledge, shall
set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to
testify to the matters stated therein.”); Utah R. Evid. 602 (“A witness may not testify to a matter unless evidence is
introduced sufficient to support a finding that the witness has personal knowledge of the matter.”). The two expert
reports are similarly insufficient to support the allegation in paragraph 97. John Morris does not say that Holme
Roberts’ representation of PacifiCorp caused Plaintiffs to lose the Spring Canyon deal. In fact, he states that
“[w]hether such use or disclosure [of confidential information] occurred is an issue for the trier of fact.” (Morris
Report at p. 6.) Similarly, as described in the preceding footnote, Mr. Koltick states only that PacifiCorp could not
have developed the project in a short time without “[tlhe Confidential Information Plaintiffs provided to
PacifiCorp.” (Koltick Report at p. 15 (emphasis added).) This portion of Mr. Koltick’s report does not say anything
about Holme Roberts.

12



deliver this power, i.e., in Mona Utah. (/d. at p. 18.) Based on this record, it would be purely
speculative for a jury to conclude that PacifiCorp’s choice not to buy power from Plaintiffs in
2003 somehow prevented Plaintiffs from being able to develop and profit from the Spring
Canyon project.

Plaintiffs’ claim that Holme Roberts’ representation of PacifiCorp caused Plaintiffs to
suffer damages is purely speculative at every step of the argument. And because damages are
purely speculative, Plaintiffs are not entitled to continue forcing Holme Roberts to defend against
Plaintiffs’ claim that Holme Roberts breached its fiduciary duty.

CONCLUSION

Plaintiffs are simply casting around, looking for someone to blame for the failure of their
business plan. But there is no evidence that any blame can rightfully be cast in Holme Roberts’
direction. There is no evidence that (1) Holme Roberts breached any duty to Plaintiffs, or (2)
that any such breach could have caused Plaintiffs to suffer any compensable damages. Accor-
dingly, Holme Roberts respectfully requests that the Court grant partial summary judgment,
dismissing with prejudice Plaintiffs’ claim for breach of the fiduciary duty of loyalty.

DATED this 2_7_,1?1@ of July, 2007

ANDERSON & KARRENBERG

Thomas R. Karrenberg {
Scott A. Call

Stephen P. Horvat

Jennifer R. Eshelman

Attorneys for Defendants Holme Roberts & Owen
and Jody L. Williams
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Lois Banasiewicz, Vol. II

* August 2, 2006

SHEET 7
280 282
1 Q. (By Mr. Badger) I think what you've told 1 A. No, I have not finished.
2 meis that your understanding was that there was a 2 Q. I'msorry. [apologize.
3 contract for $3 million but not a contract for 2 3 A, Rand provided to Ted the information
4 long-term development agreement. 4 regarding the RFP prebid meeting, and Rand stated to
5 A. That's correct. 5 Ted that Spring Canyon Energy's bid was their bid to
6 Q. What happened in the negotiations after -- 6 lose -- was our bid to lose in the RFP because we
7 we stopped -- we went as far as March 1, 2003, and 7 were -- our advantage that we had with the advance of
8 you told me about Rand talking to Ted about 8 our development with Spring Canyon Energy.
9  $3 million and a long-term development agreement. 9 Q. It sounds as though you were listening in
10 Now, what was the next step in the 10 on this conversation, but you were not, were you?
11 negotiations after that? 1 A. No, I was not. I heard my husband speak
12 A. We got in the car and drove to Portland 12 toRand, and then immediately after the call, Ted
13 with an anticipation to meet with Rand Thurgood and 13 reviewed the points of the conversation that Rand
14 other parties from -- from Portland -- from 14  made with Ted.
15 PacifiCorp in Portland to close that transaction. We 15 Q. This language about your bid to lose, did
16 arrived in Portland, I believe, on the 16th, and on 16  Ted tell you that's what Rand Thurgood had said to
17 the morning of the 18th we -- we received a voice 17 him?
18 message, a voice mail message from Rand Thurgood 18 A, That's correct.
19 stating that his upper management did not want to 19 Q. Now, have you completed your answer to
20 proceed with the purchase of the Spring Canyon Energy {20 that question?
21 assets and encouraged us to participate in the RFP, 21 A. Also, Ted verbally asked Rand, since we're
22 Q. What was the next step in the course of 22 not proceeding with the sale of the Spring Canyon
23  negotiations? 23 Energy assets, to return all of our materials, Volume
24 A, After that voice mail, Ted tried to reach 24 1, 2and 3, and also the materials we provided via
25 Rand several times, and on the 20th of March both 25 fax to him regarding the technical information and
281 283
1 Rand and Ted had a conversation regarding 1 also asked Rand to request the same of Stacey Kusters
2 PacifiCorp's decision not to proceed with the Spring 2 of the information that we provided to her team.
3 Canyon Energy project assets. 3 Q. What technical materials were --
4 Q. How do you know that a conversation took 4 A. We had -
5 place? Were you part of it? 5 Q. Hang on. Hang on.
6 A, T--Twasnot part of it, but I did 6 A. Sure.
7 witness my husband making that call -- receiving that 7 Q. You know what I'm asking, but let me make
8 call 8 surel--
9 Q. Where were you? 9 A. Um-hum. Okay.
10 A. We werein Portland. 10 Q. --don't muddle my own question.
1 Q. Atahotelor-- 1 A. That's -- I'm sorry.
12 A. Yes, we were, um-hum, That was the 12 Q. Invyour last answer you said that
13 Marriott. 13 Mr. Banasiewicz had asked Mr. Thurgood to return, I
14 Q. Who else was present when Ted was on the 14 think, all faxed technical materials. What would
15 phone? 15  that refer to?
16 A, Just myself, 16 A. That would refer to a letter that we
17 Q. What did you hear him say? 17 provided to Rand Thurgood from Ray Racine from
18 A. Ibelieve he -- as I remember right now, 18 Waldron Engineering, W-a-I-d-r-o-n, in particular.
19 he discussed with Rand the reasons why PacifiCorp 19 Q. What materials had been provided to Stacey
20 management decided to terminate the negotiations for |20  Kusters?
21 the Spring Canyon Energy project. I also heard Ted 21 A. We provided to Stacey Kusters a letter
22 speak of the RFP and the RFP process, and that was 22 agreement, a draft power purchase agreement and also
23 the direction that PacifiCorp had intended to move 23 the two option agreements that we put together based
24 into. 24 onRand's request.
25 Q. After -- have you completed your answer? 25 Q. None of those were ever signed by
CitiCourt, LLC

801.532.3441
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REPORTER'S CERTIFICATE

STATE OF UTAH )
) Ss.
COUNTY OF SALT LAKE )

I. Susette M. Snider., Registered
Professional Reporter and Notary Public in and for
the State of Utah. do hereby certify:

That on August 2. 2006. prior to being
examined. the witness, Lois Banasiewicz, was duly
sworn by me to tell the truth. the whole truth. and
nothing but the truth;:

That the testimony of said witness was
reported by me in stenotype and thereafter
transcribed. and that a full. true. and correct
transcription of said testimony is set forth in the
preceding pages:

That in accordance with Rule 30(e). no
request having been made for the witness to read and
sign the transcript. the original transcript was
sealed and delivered to Scott A. Call. Attorney at
Law. for safekeeping.

I further certify that I am not kin or
otherwise associated with any of the parties to said
cause of action and that I am not interested in the
outcome thereof.

WITNESS MY HAND AND OFFICIAL SEAL this
16th day of August, 2006.

Susette M. Snider. RPR. CRR
Notary Public
Residing in Salt Lake County

CitiCourt, LLC
801.532.3441
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P. Bruce Badger (A4791) Vat W‘“\*‘E couse
Peter W. Billings (A0330) /‘*Y'\" . Deputy-Clerk

Kevin N. Anderson (A0100)
Jason W. Hardin (A8793)
FABIAN & CLENDENIN,

A Professional Corporation
215 South State Street, 12 Floor
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900
Facsimile: (801) 531-1716

Michael G. Jenkins (A4350)

Assistant General Counsel, PacifiCorp
1407 W. North Temple, Suite 310
Salt Lake City, Utah 84116
Telephone: (801) 220-2233

Facsimile:  (801) 220-3299

Attorneys for Defendant PacifiCorp

IN THE THIRD DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

USA POWER, LLC; USA POWER
PARTNERS, LLC; and SPRING
CANYON ENERGY, LLC,

REPLY MEMORANDUM IN SUPPORT
OF PACIFICORP’S MOTION FOR
SUMMARY JUDGMENT
Plaintiffs,

Vs.
Civil No. 050903412
PACIFICORP; JODY L. WILLIAMS and Judge Tyrone E. Medley

HOLME, ROBERTS & OWEN, LLP,

N N N N N N’ N Nt N’ N’ N

Defendants.

PacifiCorp submits its Reply Memorandum in Support of its Motion for Summary

Judgment.
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THE UNDISPUTED FACTS -- STILL UNDISPUTED

Rule 7 of the Utah Rules of Civil Procedure mandates with respect to summary judgment
motions that: “Each fact set forth in the moving party’s memorandum is deemed admitted for

the purpose of summary judgment unless specifically controverted by the responding party”

Ut.R.Civ.P. 7 (c)(3)(A) (emphasis added.)

In its opening memorandum, PacifiCorp provided twenty-nine factual statements to
which it contends no genuine issue of material fact exists, each supported by sworn affidavits or
appropriate deposition or other documentary evidence. In their opposing memorandum,
plaintiffs specifically did not dispute five of PacifiCorp’s Undisputed Facts, i.e., paragraphs 12,
13, 14, 15, and 25. Plaintiffs also ignored three additional factual statements, thus admitting
them, i.e., paragraphs 18, 27 and 28.

Additionally, while plaintiffs wrote a sometimes lengthy response to the remaining
twenty-one paragraphs of Undisputed Facts, they did not “specifically controvert” any of these
facts as required by Ut.R.Civ.P. 7 (c)(3)(A). Rather, their asserted “disputes” with the
Undisputed Facts are really nothing more than arguments about the implication of the facts.
Repetitiously telling their story with irrelevant details does not “specifically controvert” the facts
or satisfy the requirements of Rule 7. See e.g., Beutella v. A.H. Robbins Co., Inc., 2001 WL
35669202 (Utah Dist. Ct. Dec. 10, 2001) (holding that a repetitious argument coupled with
voluminous irrelevant details does not meet the requirements of Rule 4-501 to provide a “concise
statement” that specifically controverts the movant’s statement of undisputed facts.)

Moreover, Rule 7 allows that a non-moving party’s opposition memorandum “[m]ay

contain a separate statement of additional facts that is controverted.” See Utah R.Civ.P. 7

4



keep the information confidential, even without a written agreement Thus 1s not what Graeber
said at all Rather, he testified that he had no memory of what happened at UAMPS and could
not even confirm that UAMPS was given a copy of Volume 1 ** Tom Florence’s affidavit
stating that Volume 1 was handed to him without any assurance of confidentiality remains
unchallenged

The mmportance of this 1ssue 1s illuminated by plamtiffs’ own statement that “USA Power
viewed the secrecy of its work as the ‘lifeblood’ of its business ”*° This demonstrates quite
clearly that by giving Volume 1 to UAMPS without any assurance of confidentiality, plamntiffs
86

did not take “reasonable [effort] under the circumstances to mamtain its secrecy

Accordingly, Volume 1 cannot, by definition, be a trade secret

CONCLUSION

For the reasons set forth 1n PacifiCorp’s motion papers, the Motion for Summary

Judgment should be granted

24 4
DATED this day of July, 2007

~ 2

P Bruce Badger

FABIAN & CLENDENIN
a professional corporation

Attorneys for PacifiCorp

84

Graeber Depo at page 339-342
See plaintiffs’ opposition memorandum at page 7
8 Utah Code Annotated § 13 24 2(4)

85
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Attorneys at Law
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T ad Thurgood * September 28 2006 103

in May.
A. Well, they were selected in April and they
started as soon as we hired them. So I think there

Wwas probably some work done in April.
Q. Okay. Leaving them aside, had anyone on
your staff done any performance calculations for a

dry-cooled plant at Mona?

A. Yes.

Q. Who had done them?

A. Ian.

Q. And he had done those through a software
package?

A. More than likely.

Q. You don't know?

A. Well, I don't know what he used. He had

several different software packages that gave him
performance for gas turbine and combined cycle. I

can't speak to which ones he used.

Q. Do you know what software packages he had?

A. I don't recall their names, no.

Q. Are you familiar with, for example, Gate
Cycle?

A. No.

Q. Are you familiar with GTS?

A. That one rings a bell.

CitiCourt, LLC
801.532.3441
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"°nd Thurgood * September 2& 2006 104

Q. Do you understand what the purpose of the

performance curves would be?

A. Yes.
Q. I mean, for the record, could you explain?
A. Well, you look at any of these programs,

they're basically saying 1f you have a particular

machine at a given altitude, under certain specific

temperature conditions, then it will predict fairly

accurately what its performance might be.
(EXHIBIT-368 MARKED.)

Q. (BY MR. PETERSEN) All right. And, Mr.
Thurgood, if you can identify what's Exhibit 368.

A. It's an e-mail from Jim Lacey to myself
with respect to water use at Mona Elberta dated March
4, 2003.

Q. And you understand this is showing
consumptive water use at a central Utah water site;
do you see that?

A. Yes.

Q. And it looks 1like it's done for a

wet-cooled plant?

A. Yes.

Q. Do you see 1t talks about -- well, let's
turn to page 3. Do you see the calculations here?

A. I do.

CitiCourt, LLC
801.532.3441
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IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

USA POWER, LLC; USA
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and SPRING CANYON
ENERGY, LLC,

Deposition of:
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Plaintiffs,
VS.
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WILLIAMS and HOLME,
ROBERTS & OWEN, LLP,

Judge Tyrone E.

Defendants.

Civil No. 050903412
Medley

February 15, 2006 * 9:00 a.m.

Location: TOMSIC & PECK
Attorneys at Law
136 East South Temple, Suite 800
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Reporter: LANETTE SHINDURLING, RPR, CRR
Notary Public in and for the State of Utah
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had to be produced and that it could be executed.
This could not be a paper exercise.

Q. You testified before as to the air and
water cooling issue. Do you remember when that was
actually resolved?

A. I think in May of 2004. Pardon me. What

year are we in?

Q. 2003.

A. Thank you.

Q. And what was the resolution on that?
A. We had made a -- we had attempted to

purchase a large quantity of water that we thought
was sufficient for a water-cooled plant and that did
not prove out. As a result of that, not having
sufficient water, we recognized that we were going to
have to adopt air cooling.

Q. And at this time, which is to say May of
2003, did you have information back from Stone &
Webster regarding air cooling?

A. We had the performance numbers of what
that would be. And so then we used that as our basis
for the NBA of an air-cooled plant and based the
performance and the cost on an air-cooled plant.

Q. At that time, which is to say May of

2003, did you actually have the water even for an

CitiCourt, LLC
801.532.3441
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air-cooled plant?

A. No, I don't know.

Q. Was there a person in particular that made
the decision in May of 2003 to go with an air-cooled
plant?

A. Well, I'm sure there was a recommendation.
I'm assuming a recommendation was made by Rand
Thurgood and I believe our management approved of

that recommendation.

Q. When you say your management, who 1is the
management?
A. Well, Rand reported at that time to Barry

Cunningham who reported to Judy Johansen.

Q. And were you present for any of these
meetings when this decision was made?

A. I was not.

Q. Do you remember having any discussion with
Mr. Thurgood about this time, which is to say May
2003, regarding this issue of air cooling versus
water cooling?

A. Yes.

Q. And do you recollect the substance of
those discussions?

A. That going with an air-cooled plant is not

an all bad thing. That 1in spite of its performance

CitiCourt, LLC
801.532.3441
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A. There 1is.
Q. And when did that occur?
A. It occurred in a meeting on February 18th,

2003, in the Salt Lake City offices of PacifiCorp.

Q. And very generally, and we can go into
this in more depth later on, what was included in
Volume 37

A. Well, a Table of Contents is included here

and I'1l just run down the list. TIt's a Strategic
Power Market Assessment, the Final/Approved Air
Permit. We have the Final/Approved Water Permits.
We have the Final Approved Exempt Wholesale Generator
Permit. There is a section about the transaction and
pro forma assumptions and then there are the economic
pro formas.

Q. And the economic pro formas and the
transaction pro formas, how are those different?

A. There are two pro formas that were
included. One is a base case pro forma through title
"Base Case" and one is titled the "Expected Case
Pro Forma."

Q. Okay. All right. Now, before we go into
that in detail, let me ask you generally, did you
have a follow-up meeting with PacifiCorp regarding

the potential purchase of Spring Canyon?

Cit1Court, LLC
801.532.3441
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FW: Back-up Data for PAC Corparison & Vendor Info on PAC System Attached Page 1 of 2

From: Green, Mark [mark.green@shawgrp.com]

Sent: Sunday, June 22,2003 1:40 PM

To: bob.vanengelenhoven@pacificorp.com

Cc: kenneth.andrews(@pacificorp.com; merrill.brimhall@pacificorp.com; Gappa, Rob: Mitchell, Elmer
(DEN): Galpin. Dave: Gartner, Rodney; Currant-Creek Mail

Subject: FW: Back-up Data for PAC Comparison & Vendor Info on PAC System Attached

Bob----

Attached (see E. Mitchell’s email below dated 6/20/03) is our analysis of an alternate condensing

scheme to compare to the larger ACC (98° F, 6-in. HgA) originally requested by PacifiCorp to
maximize power output at the 1% dry bulb temperature. The alternate consists of a smaller ACC with a
wet cooling tower providing additional power at dry bulb temperatures above 80° F. This alternative is
more cost effective and nets additional revenue generation versus the dry cooling option currently
included in the cost estimate. Another advantage 1s that the alternate condensing scheme generates
additional revenue over the life of the project while staying within the water supply constraints on this
project (net 400 ac-ft). This, of course, depends on exactly what temperature we turn on the cooling
tower. Within the accuracy of this study, we can hold the current water supply limits to a net 400 ac-ft if
the cooling tower is utilized above 80° F (see attached water balance). The attached performance
comparison curves show that at 100° F, the alternate condensing scheme generates an additional 10 MW
net versus the base ACC.

Information on GEA’s PAC system is included which comprises the alternate condensing system we are
evaluating. Included are examples of several installations that have utilized this hybrid condensing
system. [n several instances, they had to either modify their existing ACCs to the PAC design or design
the PAC into their oniginal plant design due to similar constraints regarding water availability.

We estimate that the alternate condensing scheme will cost approximately $500,000 - $1,000.000 more
- than what is included in the cost estimate now. This assumes that we will be able to pump from
groundwater at ~890 gpm for the two month period in July and August. If this is acceptable, we will be
able to avoid the costs of adding a water storage reservoir.

I hope this information will be helpful to PacifiCorp in developing an alternate that is more cost
effective and yields additional power above the current design point.

Please advise if you have any questions or require additional information to evaluate this alternative
Murk E. Green. PE
Project Manager

Shanw/Srone & Websier Power Division

T o PAC031767

ﬁle://C:\Doc:‘uments and Settings\hfreeman\Local Settings\Temporary Internet Files\OLKS... 9/21/2%5
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mailto:bob.vanengelenhoven@pacificorp.com
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FW: Back-up Data for PAC Comnarison & Vendor Info on PAC System Attached Page 2 of 2

tmark.greenia shavegrp.com

-----Original Message-----

From: Mitchell, Elmer (DEN)

Sent: Friday, June 20, 2003 3:00 PM

To: Green, Mark

Subject: Back-up Data for PAC Comparison & Vendor Info on PAC System Attached

<<Performance Comparison for ACC-CT Option with 80-20 Thermal Duty Spiit (includes water balance).pdf>>

<<GEA PAC Information.pdf>>

O. Elmer Mitchell

Consultant - Mechanical Group

Stone & Webster, inc., a Shaw Group Company
tel +1 303 741 7337 fax +1 303 741 7040

zimer.miichell@shawgrp.com

7’:'.‘::%'.’::’::':'.‘:7':'.‘:****.‘:*7‘:*:‘:Internet Email Conﬁdentia“t), Footer******-}:z‘:**:‘:z‘:****:‘:*

Privileged/Confidential Information may be contained in this message.
[f vou are not the addressee indicated in this message (or responsible
for delivery of the message to such person), vou may not copy or deliver
this message to anvone. In such case, you should destroy this message
and notify the sender by reply email. Please advise immediately if you
or vour employer do not consent to Internet email for messages of this
kind. Opinions, conclusions and other information in this message that
do not relate to the official business of The Shaw Group Inc. or its
subsidiaries shall be understood as neither given nor endorsed by it.

The Shaw Group Inc.
http://www.shawgrp.com

PAC031768
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FW: Back-up Data for PAC Comnarison & Vendor Info on PAC System Attached Page | of 5

From: Green, Mark [mark.green@shawgrp.com]

Sent: Wednesday, June 25, 2003 7:25 AM

To: Andrews, Kenneth; Van Engelenhoven, Bob

Cc: Brimhall. Mernll: Gappa, Rob: Mitchell, Elmer (DEN); Galpin, Dave; Gartner, Rodney: Currant-
Creek Mail

Subject: RE: Back-up Data for PAC Comparison & Vendor Info on PAC SystemA ttached

lan---

See comments below to your 6/23 email.

Call me if you have any further questions.

Mark E. Green, PE

Project Manager
Shaw/Stone & Hebster Power Division

ook Road

From: Andrews, Kenneth [mailto:Kenneth.Andrews@pacificorp.com]

Sent: Monday, June 23, 2003 6:19 PM

To: Green, Mark; Van Engelenhoven, Bob

Cc: Brimhall, Merrill; Gappa, Rob; Mitchell, Elmer (DEN); Galpin, Dave; Gartner, Rodney; Currant-Creek
Mail

Subject: RE: Back-up Data for PAC Comparison & Vendor Info on PAC SystemA ttached

Mark,

Our analysis indicates the wet side-stream CT would provide approximately 5,900 MWhs of additional on-
peak generation assuming the wet CT is engaged at temperatures of 80F and above. if the total
additional installed cost were $1.000.000 it would be clear we should proceed. Our threshold total capital
we could prudently spend for this improvement is approximately $2.0 - $2.1 million. Before we can
srovide cuidance on whether we should proceed or not, we need to determine:

r inis improvement. including cooling tower water treatment equipment. acditionai
T an ooration pond expansion required, tie-in piping. controls and conirols tie-in.
insializuon/consiruction costs for the wet CT, Shaw markups, PacifiCorp overheads. plus any
sGditionai water costs. One of the first issues we would like your input on is what you think ihe 3ll-in
Zosis are isxcept PacifiCorp overneads) and water.

The values given in my 6/22 email included everything on the EPC side including
installation costs of all the items required for this option and are order of
magnitude at this time (study grade). Additionally, the information forwarded in
the prior email shows that there is no basis to increase the evaporation ponds
since we have 20 acres now and we estimate that this is more than we need even
when you factor in the cooling tower.

Our pricing does not include PacifiCorp overheads nor do they include the cost

file://C:\Documents and Settingsihfreeman\Local Settings\Tempor PAC031769 9/21/2006
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FW: Back-up Data for PAC Comnarison & Vendor Info on PAC System Attached Page 2 of 5

of the water. There are a lot of variables that will determine the actual final costs
and equipment sizing, but the pricing provided in the prior email is good enough
to do comparative analysis of the two options.

We believe, as we stated in our 6/19 weekly conference call, that if this option
appears economically viable that there is room to optimize (lower) the final costs
of this type of system. One of those options is looking at spray cooling and
provides other advantages to the project w/ regard to potential improved
evaporation rates. These will have to be looked at in a later study but only when
PacifiCorp feels that further study effort is warranted (i.e. there is an adequate
payback possible for the hybrid cooling system).

-The other major issue vou raised is whether or not we can pump water at the 890 GPM flow rates
without a raw water storage pond/tankage. We will explore this from flow study data from the potential
sellers of water. Assuming we cannot pump at this level, it would be helpful to have a rule of thumb cost
for raw water storage if we are limited to a lower pumping flowrate and some raw water storage is
nesded.

We estimate that the order of magnitude cost to provide a 100 ac-ft storage pond
is approx. $1.5 MM. Note that in the analysis provided in the 6/22 email that
providing a 95 ac-ft storage pond will reduce the water pumping rate from 890
gpm to approx. 600 gpom during the July and August period. Also note that a
storage pond increases the water demand by +/- 5% due to increased losses from
evaporation (in the storage pond) and losses due to seepage from the pond.

This analvsis presumes no increase in water consumption. Inasmuch as this still uses a wet
CT, evap losses will occur from the side stream wet CT. Is there an estimate on what the additional
water lost to evaporation from the CT is

These losses have been accounted for in the analysis and are included/shown on
the water balances in the 6/22 email. We estimate that make up to the tower will
be approximately 744 gpm during the period the tower is in operation. We are
attempting to minimize the freshwater makeup to the tower by using the RO
centrate (59 gpm) as part of the tower makeup. This leaves a net of approx. 658
gpm that will have to be provided from the wells.

¥ vou or vour i2am have any questions. please call so we can come to answer on which direction we
snouic teke on this 1ssue.

From: Green, Mark [mailto:mark.green@shawgrp.com)

Sent: Sunday, June 22, 2003 1:40 PM

To: bob.vanengelenhoven@pacificorp.com

Cc: kenneth.andrews@pacificorp.com; merrill.brimhali@pacificorp.com; Gappa, Rob; Mitchell,
Elmer (DEN); Galpin, Dave; Gartner, Rodney; Currant-Creek Mail

Subject: FW: Back-up Data for PAC Comparison & Vendor Info on PAC System Attached

PAC031770
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Bob---

Attached (see E. Mitchell’s email below dated 6/20/03) is our analysis of an alternate

condensing scheme to compare to the larger ACC (98° F, 6-in. HgA) originally requested
by PacifiCorp to maximize power output at the 1% dry bulb temperature. The alternate
consists of a smaller ACC with a wet cooling tower providing additional power at dry bulb

temperatures above 80° F. This alternative is more cost effective and nets additional
revenue generation versus the dry cooling option currently included in the cost estimate.
Another advantage is that the alternate condensing scheme generates additional revenue
over the life of the project while staying within the water supply constraints on this project
(net 400 ac-ft). This, of course, depends on exactly what temperature we turn on the
cooling tower. Within the accuracy of this study, we can hold the current water supply

limits to a net 400 ac-ft if the cooling tower is utilized above 80° F (see attached water

balance). The attached performance comparison curves show that at 100° F, the alternate
condensing scheme generates an additional 10 MW net versus the base ACC.

Information on GEA’s PAC system is included which comprises the alternate condensing
system we are evaluating. Included are examples of several installations that have utilized
this hybrid condensing system. In several instances, they had to either modify their
existing ACCs to the PAC design or design the PAC into their original plant design due to
stmilar constraints regarding water availability.

We estimate that the alternate condensing scheme will cost approximately $500,000 -
$1.000.000 more than what is included in the cost estimate now. This assumes that we
will be able to pump from groundwater at ~890 gpm for the two month period in July and
August. If this is acceptable, we will be able to avoid the costs of adding a water storage
TEServoir. '

I hope this information will be helpful to PacifiCorp in developing an alternate that is more
cost effective and yields additional power above the current design point.

Please advise if you have any questions or require additional information to evaluate this
alternative

Mark £. Green, PE
Project Manager

Sl Stone & Websier Power Division
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nrari grecmiasiiawgrp.con

From: Mitchell, Eimer (DEN)

Sent: Friday, June 20, 2003 3:00 PM

To: Green, Mark

Subject: Back-up Data for PAC Comparison & Vendor Info on PAC System Attached

<<Performance Comparison for ACC-CT Option with 80-20 Thermal Duty Split (includes water
balance).pdf>> <<GEA PAC Information.pdf>>

O. Elmer Mitchell

Consultant - Mechanical Group

Stone & Webster, Inc., a Shaw Group Company
tel +1 303 741 7337 fax +1 303 741 7040

elmer.mitchelli@shawgrp.com

:‘:'.‘:':‘:Sr?':i:*:%‘.'—:é:***ir:‘:*:‘:Internet Email Conﬁdentialit)y Footer************:‘:*****

Privileged/Confidential Information may be contained in this message.
If vou are not the addressee indicated in this message (or responsible
for delivery of the message to such person), you may not copy or deliver
this message to anyvone. In such case, you should destroy this message
and notify the sender by reply email. Please advise immediately if you
or your employer do not consent to Internet email for messages of this
Kind. Opinions, conclusions and other information in this message that
do not relate to the official business of The Shaw Group Inc. or its
subsidiaries shall be understood as neither given nor endorsed by it.

The Shaw Group Inc.
http://www.shawgrp.com

Privileged/Confidential Information may be contained in this message.

If vou are not the addressee indicated in this message (or responsible

for delivery of the message to such person), you may not copy or deliver

this message to anvone. In such case, you should destroy this message PAC031772
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and notifyv the sender by reply email. Please advise immediately if vou
or your emplover do not consent to Internet email for messages of this
kind. Opinions, conclusions and other information in this message that
do not relate to the official business of The Shaw Group Inc. or its
subsidiaries shall be understood as neither given nor endorsed by it.

The Shaw Group Inc.
http://www.shawgrp.com
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From: Brimhall, Merrill
Sent: Friday, June 27, 2003 5:45 PM
To: Thurgood, Rand: Lacey, James; Andrews, Kenneth

Subject: FW: Water Pond Storage.xls
Zim and Elmer (at SHaw/S&W)may want to see if there is agreement on the total annual water
“onsumpilion. ¥Whether cry or hybnd.

it iooks like Hybric mignt be cut of the picture for the full 1000 mw, but possible if we only install 500mw.

From: Brimhall, Merrill

Sent: Friday, June 27, 2003 4:11 PM
To: Andrews, Kenneth; Lacey, James
Cc: Van Engelenhoven, Bob
Subject: Water Pond Storage.xls

lan - see column C18 If we use Shaw's annual monthly estimate for combination wet/dry cooling water usage -
column B, then set July and August to run without the minicooling tower additional use (890 goes back to 232)

then we get....
233 Acre Ft for 500 mW or 466 for 1000mW.

Does this mean we need to go out and buy an additional...66 * 2 = 132 acre ft? to cover the 1000 mw.

If we decide to go 1000 mw with the mini cooler/wet-dry hybrid. Then we need...
(410+10)*2=840 acre ft.over and above the current 800 acre ft we are pursuing.

| talked to Dave Galpin about this. He will have Eimer take a look at it on Monday.

Talk among yourselves and then let Rand know.

PAC031774
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Peggy A. Tomsic (3879)
Knstopher S Kaufman (10117)
TOMSIC & PECK '

136 East South Temple, Suite 800
Salt Lake City, Utah 84111
Telephone (801) 532-1995
Facsimile. (801) §32-4202

Robert Surovell

J Chapman Petersen

Surovell, Markle, Isaacs & Levy
4010 University Drive, Suite 200
Fairfax, Virginia 22030
Telephone (703) 251-5400
Facsimile. (703) 591-9285

Attorneys for Plaintiffs

USA POWER, LLC;

USA POWER PARTNERS, LLC;
SPRING CANYON ENERGY, LLC

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

USA POWER PARTNERS, LLC, USA
POWER PARTNERS, LLC, and
SPRING CANYON ENERGY, LLC,

Plaintiffs,

VS

PACIFICORP, JODY L WILLIAMS and
HOLME, ROBERTS & OWEN, LLP

Defendants

N Nl e e e N’ e e N N’ N’ St e St

MEMO IN SUPPORT OF USA
POWER’S MOTION FOR LEAVE
TO FILE SUPPLEMENTAL
AFFIDAVIT OF PEGGY A
TOMSIC

Civil No. 050903412
Judge Tyrone E Medley

Al



ARGUMENT

The Court should grant USA Power leave to file the Supplemental Affidavit of
Peggy A. Tomsic, to be added as part of the record in opposition to Defendants’
motions for partial summary judgment and summary judgment. [A copy of the
supplemental affidavit is attached as Exhibit A].

Utah Rule of Civil Procedure 56(e) allows the Court to “permit affidavits to be
supplemented” by further affidavits. Of the hundreds of thousands of pages of
documents, testimony and pleadings, including thousands of pages already filed with
respect to summary judgment alone, the supplemental affidavit of Peggy A. Tomsic
attaches relatively few pages of documents and testimony which inadvertently were not
included as part of Plaintiffs’ Memoranda or the prior Affidavits of Peggy A. Tomsic.
This oversight is due to the voluminous record in this case, including the record filed by
the Defendants in support of their motions for summary judgment.

Granting USA Power leave to file the Supplemental Affidavit of Peggy A. Tomsic
will not unfairly prejudice Defendants. The affidavit and attached documents do not
create new issues of fact or present new arguments, but merely provide additional
factual support for the disputes already highlighted in the memoranda filed in opposition
to Defendants’ motions for summary judgment. Finally, both Defendants will have
ample opportunity to address the supplemental affidavit during oral argument

approximately one month from now.

12



CONCLUSION

For the foregoing reasons, the Court should grant USA Power’s Motion for Leave

to File Supplemental Affidavit of Peggy A. Tomsic.

Dated: Augus@_{i , 2007.

Peggy A. Tomsic

TOMSIC & PECK ¢

136 East South Temple, Suite 800
Salt Lake City, Utah 84111
Telephone: (801)-532-1995

Attorneys for Plaintiffs

gl

-
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Peggy A. Tomsic (3879)
Kristopher S. Kaufman (10117)
TOMSIC & PECK ¢

136 East South Temple, Suite 800
Salt Lake City, Utah 84111
Telephone: (801) 532-1995

Robert Surovell

J. Chapman Petersen

Surovell, Markle, Isaacs & Levy

4010 University Drive, Suite 200

Fairfax, Virginia 22030

Telephone: (703) 251-5400

Attorneys for Plaintiff USA POWER, LLC;
USA POWER PARTNERS, LLC;
SPRING CANYON, LLC

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

SUPPLEMENTAL AFFIDAVIT OF
USA POWER, LLC, USA POWER PEGGY A. TOMSIC
PARTNERS, LLC, and SPRING
CANYON ENERGY, LLC,

Civil No. 050903412

Plaintiff, Judge Tyrone E. Medley

VS.

PACIFICORP, JODY L. WILLIAMS and
HOLME, ROBERTS & OWEN, LLP.,

Defendants.
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= A\s



STATE OF UTAH )
COUNTY OF SALT LAKE iss‘

Peggy A. Tomsic, being first duly sworn, states as follows:

1. | am the a member of Tomsic & Peck LLC and a member in good
standing of the Utah State Bar. | am one of the lawyers who represents the plaintiffs in
this action.

2. Attached as Exhibit 1 is a true and correct copy of handwritten notes from
lan Andrews notebook, Bates Nos. PAC025251-25254: PAC025267; PAC025273;
PAC025304-25306; PAC025309; PAC025348; PAC025398; PAC025461; PAC025543;
PAC025574; PAC025624.

3. Attached as Exhibit 2 is a true and correct copy of an email from David
Eskelsen to Jody L. Williams, et al., Bates Nos. HRO-PC 001223-1224.

4. Attached as Exhibit 3 is a true and correct copy of an invoice dated
August 28, 2002 from Qwest for telephone numbers 970-871-6223, 970-871-6234, and
970-871-9135. This invoice was produced by plaintiffs but does not bear any Bates
Numbers. |

5. Attached as Exhibit 4 is a true and correct copy of excerpts from the
deposition of Lois Banasiewicz.

6. Attached as Exhibit 5 is a true and correct copy of excepts from the

deposition of Rand Thurgood.

ghe



7. Attached as Exhibit 6 is a true and correct copy of excerpts from the
deposition of Steven Vuyovich.

8. Attached as Exhibit 7 is a true and correct copy of excerpts from the
deposition of David Barlow.

9. Attached as Exhibit 8 is a true and correct copy of an excerpt from the
deposition of Michael Jenkins.

10. Attached as Exhibit 9 is a true and correct copy of a document which was
marked as Deposition Exhibit 3.

11. Attached as Exhibit 10 is a true and correct copy of a document which
was marked as Deposition Exhibit 129.

12. Attached as Exhibit 11 is a true and correct copy of a document which
was marked as Deposition Exhibit 130.

13. Attached as Exhibit 12 is a true and correct copy of a document which
was marked as Deposition Exhibit 131.

14. Attached as Exhibit 13 is a true and correct copy of a document which
was marked as Deposition Exhibit 132.

15. Attached as Exhibit 14 is a true and correct copy of a document which
was marked as Deposition Exhibit 133

16. Attached as Exhibit 15 is a true and correct copy of a document which

was marked as Deposition Exhibit 254.



17. Attached as Exhibit 16 is a true and correct copy of a document which

was marked as Deposition Exhibit 293.

18. Attached as Exhibit 17 is a true and correct copy of a document which

was marked as Deposition Exhibit 306.

19. Attached as Exhibit 18 is a true and correct copy of a document which

was marked as Deposition Exhibit 370

20. Due to the overwhelming size of the record in this case, the foregoing

exhibits were inadvertently excluded from Plaintiffs’ memoranda and my prior affidavits

DATED: August 28, 2007.

Peggy A. Tomsic
SUBSCRIBED and sworn to before me this =/ day of August, 2007

il il
Notary Public |

Residing at: _xf cv/ZM /;\ijzf

v

- s |
r———

. COLLEEN PETERSON i
‘ “Mm"'mum {
mcmmmm ‘
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CERTIFICATE OF SERVICE
| hereby certify that on the»_jif day of August, 2007, a true and correct copy of
SUPPLEMENTAL AFFIDAVIT OF PEGGY A. TOMSIC IN OPPOSITION TO
PACIFICORP’S AND WILLIAMS/HRO'S MOTIONS RE: SUMMARY JUDGMENT was
mailed, postage prepaid, to the following:

Thomas R. Karrenberg, Esq.
ANDERSON & KARRENBERG
50 West Broadway, #700

Salt Lake City, Utah 84101

P. Bruce Badger

Fabian & Clendenin

215 South State Street, 12th Floor
P. O. Box 510210

Salt Lake City, Utah 84151

Michael G. Jenkins

Assistant General Counsel
PacifiCorp

1407 West North Temple, Suite 310
Salt Lake City, Utah 84116
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News reports, Currant Creek water; Mine Mapping Page 1 of 3

Jody L. Williams

From: Eskelsen, David [David.Eskelsen@pacificorp.com]
Sent: Wednesday, December 24, 2003 10:27 AM

To: Jody L. Williams; Tallman, Mark; Kusters, Stacey; Thurgood, Rand; Van Engelenhoven, Bob; Allen,
Melanie; "andrew.jamieson@scottishpower.com'; Bennion, Doug; Boardman, Kevin; Brockbank,
Dean; Cunningham, Barry, dominic.fry@scottishpower.com; Edmonds, Bill; Furman, Donald;
Griffith, Bill; Hall, Lilisa; Haller, Andrew; Hansen, Kimball; Hess, Robert; Hudgens, Terry; Hunter,
Carol; Hunter, Tim; Jenkins, Michael; Johansen, Judi; Johnson, Craig; Klein, Robert; Landels,
William; Larsen, Jeff; Larson, Doug; Lively, Bob; Lynch, Kevin; McMillan, Simon; Mcseveny, Colin;
Mitchell, Janice; Mair, Bob; Oler Kesler, Margaret; Pommarane, Mike; Ponteri, Jay; Rhodes, Randy;
Sherrard-Smith, Rachel; Stewart, John; Walje, Richard; Watters, Stan; Weaver, Rodger; Wessman,
Ernie; Wright, Matthew

Subject: News reports, Currant Creek water; Mine Mapping

Not a bad story on the Currant Creek water application . Still, | was disappointed the Anderton cid not include
the factoid on the air cooled nature of the plant -- that it will use less than a tenth of the water of water cooled
condenser -- | mentioned it several times ... On the Mine mapping story, included it mostly for context. and that
Lauriski is former Energy West safety manager.

Mona power plant proposal assailed
By Dave Anderton

Deseret Morning News

Dec. 24, 2003

Electricity and water are a bad mix, according to critics of a proposed natural gas-fired power plant near Mona

city.

PacifiCorp is at the center of a flurry of protests objecting to the company's plan to convert 400 acre-feet of
irrigation water annually to industrial use for its 3350 million Currant Creek power project.

Some fear the company's proposal to pump water from new wells will affect the town's underground water

supply.

“The change applications if approved would cause a depletion of the underground water supply,” said Mona
Mayor Bryce Lynn in a letter to the state engineer asking that the applications be denied. "Water rights would be
pumped in close proximity to Mona city's well and interfere with our well and our prior rights."

According to Jody Williams, an attorney for PacifiCorp, 400 acre-feet of water is about the same amount of
water a farmer would use to grow 100 acres of alfalfa. “That's not a lot," Wilhams said.

The water would be used to control combustion temperature and is needed to cool the plant's turbines.
Besides the city of Mona, irrigation companies and other groups are objecting to PacifiCorp's water application
filed with the Utah state engineer. The Provo River Water Users Association said PacifiCorp's request “would
impair the level of Utah Lake."

"Diversion of ground water as proposed by the applicant will deplete water that contributes to the volume of
water in Utah Lake," said Warren Peterson, counsel for the association, in a letter to the state engineer.

Calls by the Deseret Morning News seeking comment from Peterson and Lynn were not returned Tuesday.
According to a study commissioned by PacifiCorp through Hansen, Allen and Luce Inc , a Midvale-based
engineering firm, the impact on Mona's groundwater system will be minor.

"It's anticipated that we would expact the groundwater level to drop only one foot. That's very minimal,” David
Hansen, principal of Hansen, Allen and Luce, told the Deseret Morning News “A lot of the protest letters that

HRO-PC 001223
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have been written bring up points and issues that really don't stand when you look at the whole picture “

PacifiCorp appears confident it will receive the state engineer's approval and already has started drilling two
test wells

"We are willing to take the risk on this water application simply because we have no other choice We can't
meet the schedule otherwise," said Rand Thurgood, managing director of resource development for PacifiCorp, at
a state engineer's office hearing on the matter earlier this month “We cannot put $350 milhion into the ground

without water to run the plant *

In addition to its water-change application, PacifiCorp also must abtain an air quality permit and receive
approval from the Utah Public Service Commisston before construction of the power plant commences

The first phase of the 525-megawatt plant 1s expected to deliver 280 megawatts of electncity no later than
June 1, 2005 By not meeting that deadline, blackouts along the Wasatch Front could result, according to the

company

PacifiCorp was required to purchase roughly twice the water rights it needed - about 815 acre-feet of water
tied to Currant Creek and Utah Lake - in order to convert the water to a consumptive use for its plant

Hansen said PacifiCorp's application proposes to use less water than the required water rights “There i1s no
impact on the projected water resources of the valley," Hansen said "lt's just changing its use "

Dave Eskelsen, spokesman for PacifiCorp, said the company is willing to monitor surrounding wells if water
owners are worried over the impact

"We're reasonably confidant that we have put forward a water change application that's within the law and that
our engineering study will certainly stand up to scrutiny," Eskelsen said

Maps of old mines to be indexed, put on computers
By Mike Gorrell

The Salt Lake Tribune

Dec 24,2003

Two near-disasters fast year - a highly publicized incident at the Quecreek Mine in Pennsylvania, and a less
weli-known case at Utah's Dugout Canyon Mine -- made one thing abundantly clear The mining community
needs a better system for keeping track of precisely where underground mining has occurred, especially in
bygone days

To address the problem, the federal Mine Safety and Health Admirustration i1s dispensing $3 9 million in grants
to 13 states to establish an electronic system of digitizing maps of abandoned coal mines The sum includes
$52 000 to create digital records of Utah mining operations, particularly those that have nibbled away for a
century on the seams within the Wasatch Plateau, Book Cliffs and Emery coal fields

“Missing or inaccurate mine maps, along with undetectable mine voids, present a significant threat to the safety
of warking miners in America today “ saild MSHA director Dave Lauriski, a Utah native

That became clear in July 2002 when miners at the Quecreek Mine near Somerset, Pa , broke into an
abandoned mine tunnel thought to be far away based on an inaccurate old map that had filled with water over
the years The underground flood that was unieashed trapped nine miners for three days before they were

rescued

A month later miners in Canyon Fuel Co 's Dugout Canyon Mine encountered water seeping through tne walls
of a tunnel they were excavating deep beneath Carbon County
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IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

USA POWER, LLC; USA
POWER PARTNERS, LLC;
and SPRING CANYON
ENERGY, LLC,

Deposition of.

Lois Banasiewicz

Volume I
Plaintiffs,

Vs
PACIFICORP, JODY L.

WILLIAMS and HOLME
ROBERTS & OWEN, LLP,

Hon. Tyrone E.

Defendants.
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Location: Anderson & Karrenberg
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Q. (By Mr. Badger) What did you overhear?

A. I overheard a time and arrangement for
that meeting to take place. I don't believe that
there were any details discussed regarding our
project that -- only that PacifiCorp had an interest
to have a meeting with us. That's my general

recollection.

Q. When did the first meeting occur?
That was in August 22nd.
0Of 20027
0Of 2002.

Were you present?
I was present.

Where did it take place?

> o r» o > o >

It took place at the PacifiCorp
headquarters on Multnomah, M-u-1-t --

MR. BADGER: n-o-m-a-h.

THE WITNESS: -- Multnomah, yeah, Avenue,

in their offices there.

Q. (By Mr. Badger) Besides you, who was
present?
A. From USA Power, Ted Banasiewicz and Dave

Graeber, and from PacifiCorp, Rand Thurgood, Ian
Andrews, Jim Schroeder, Stacey Kusters. And there

were three other individuals that I can't recall

CITICOURT, LLC
801.532.3441




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Lois Banasiewicz, Volume I * Aaugust 1, 2006 220

their names.

Q. PacifiCorp people?

A. Yes.

Q. You're sure Ian Andrews was there?

A. Um-hum. Excuse me. I wanted to say yes.

I was taking a drink then.

Q. Can you tell me what was discussed during
that meeting?

A. We gave an overview of our Spring Canyon
Energy project and gave an overview as far as what
our intention was with our project at this point, and
that was to find a partner that would want to
participate in a 50-percent participation, investment
equity, to further our development efforts.

Also, we -- we discussed our -- we
discussed our -- that -- our desire to enter into a
power purchase agreement to purchase up to 50 percent
of the facility.

We also discussed the fact that we wanted
to have a CA in place, confidentiality agreement in

place, so that we could further our discussions in

detail.

Q. Did you take the confidentiality agreement
with you?

A. Yes, we did.

CITICOURT, LLC
801.532.3441
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Did PacifiCorp sign it?
Not at this meeting, no.
Was it handed to someone?

It was handed to Rand Thurgood.

Q

A

Q

A

Q. How do you know that?
A I saw it.

Q Who handed it to him?

A I believe Ted Banasiewicz handed it to
him. I -- Ted or Dave handed it to him, but I saw
Rand take 1it.

Q. Did you give anyone at PacifiCorp any

materials?

A. No, we did not.

Q Did you have materials?

A We did.

Q. What did you have?

A We had Volume 1 of the Preliminary

Offering Memorandum, the one that we showed Jody 1in

our last meeting with her.
Q. And then when was the next meeting? Was

that on September 11th?

A. Yes, the next meeting was on September the
11th.

Q. Who was present?

A. From USA Power, myself, Ted Banasiewicz

CITICOURT, LLC
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and Dave Graeber. From PacifiCorp, Rand Thurgood,
Ian Andrews and Stacey Kusters via telephone.

Q. Where did the meeting take place?

A. It took place here in Salt Lake City at
the PacifiCorp offices.

Q. How long did the meeting last?

A. I think the meeting lasted approximately
two hours and then followed up with a lunch meeting

with Rand Thurgood immediately afterwards for another

hour.
Q. Where?
A. At the New Yorker.
Q. Did Mr. Thurgood sign the confidentiality

agreement that day?

A. That was the first item on the agenda,
yes.

Q. Did you witness him signing 1t7?

A. I did witness him signing 1it, and I also

Wwitnessed Mr. Graeber signing it.

Q. Did anyone from your group give PacifiCorp

any materijals?

A. Yes.
Q. What did -- what was given to them?
A. Volume 1 and Volume 2 of our Preliminary

Offering Memorandum. And Ted Banasiewicz handed

CITICOURT, LLC
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those to Rand Thurgood and verbally told Rand to keep
this confidential, and he agreed to do that, verbally
and in writing.

Q Were they in three-ring binders?

A They were.

Q. How thick were the binders?

A They were pretty thick. I think the first

one was probably about that thick.

Q. What would you say, two, two and a half
inches?
A. Maybe a little bit bigger than that. And

the second one was a little bit smaller.

Q. So they weren't the same size?

A No, I don't believe they were.

Q What color were they?

A. I believe they were white.

Q Who put the --

A Just to make something clear, we did -- we
did provide blue binders as well. We did have blue
binders. But as a rule, we provided white binders.

Q. You've lost me. In this meeting --

A. It was two binders, white, as far as I
know at this time.

Q. Was there -- did Ted give Rand one copy of

Volume 1 and one copy of Volume 27
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A. Yes.

Q. Who put those binders together? Was it
you?

A. Yes, I did.

Q. Were the binders, to the best of your

knowledge, ever supplemented?

A. Volume 1 and Volume 2 stood on their own.
Any supplement was provided in Volume 3.

Q. Let me hand you what's previously been
marked as Exhibit 10. We have that big, thick,
volume of exhibits in front of you Mr. Call has been
kind enough to -- thumb through that to Exhibit 10.
Identify Exhibit 10. That's Volume I, isn't 1it?

A. This is Volume 1 of the Preliminary

Offering Memorandum.

Q. And then go to Exhibit 11, if you would.
A. Um-hum.

Q. And this is Volume 27

A. Yes, this is Volume 2 dated September '02.
Q. And it's your testimony that both of these

what we've marked now as Exhibit 10 and 11 were given

to Mr. Thurgood on September 11, 2002, true?

A. True.
Q. Pardon me for just a minute.
A. Sure.
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connecting with -- with the Mona Substation, as I
understood it.
Q. When was the next meeting at which you

were in attendance with PacifiCorp?

A. That was in October 2003.

Q. Where did the meeting take place?

A. That took place also in Portland, Oregon.
Q. Who was present?

A. From USA Power, Ted Banasiewicz, Dave

Graeber, myself. From Quixx Corporation, Mel Murphy,
Scott Gross, Dave Olive. We had a gentleman from
EIF, Energy Investors Fund, and I don't recall his
name because it was the first I had met that
gentleman. From PacifiCorp, Mark Tolman, Jim
Schroeder, I believe her name is Diane Keloff -- I
don't know the spelling of that -- and Howard Freeman
via phone conference. And there was one other
gentleman. I don't recall his name, but he was -- 1

believe he was involved with the economic pro formas.

Q. What was said during that meeting?

A. Oh, also one other individual from counsel
who represented Quixx Corporation. His name was Joel
Howard.

Q. What was said during that meeting?

A. What was discussed was our bid that
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PacifiCorp had shortlisted. Jim Schroeder called
that meeting to have us come to PacifiCorp in
Portland to further discuss and negotiate our -- our
bid for the Spring Canyon Energy project.

Q. Can you tell me what was said?

A. We discussed the performance of the bid of
Spring Canyon Energy. We discussed the Q&M costs for
running a facility with unlimited starts and stops
and what that did to the economics. We discussed the
time line of an EPC contractor. We talked about the
time line as far as the engineering and the scope of
work. PacifiCorp understood the need to release an
engineer, an EPC contractor, on this job in order to
meet the '0O5 deadline, summer of'05 deadline.

Q. How do you know what PacifiCorp
understood?

A. PacifiCorp said -- Jim Schroeder stated
that because of the lag of time of PacifiCorp, that
in order for a facility to be online by 2005,
engineering, preengineering and engineering -- we
call it preliminary engineering work, needed to be
accomplished in order to meet that deadline.

Jim Schroeder also stated that PacifiCorp
was willing to enter into a binding MOU with a

breakup fee, and that was so that a group such as
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ours could release our EPC contractor to start on the
preliminary engineering o% the Spring Canyon Energy
project.

Jim Schroeder also requested from Spring
Canyon Energy a time line, a scope of work that would
take to accomplish the EPC, preliminary engineering,
assign that for us to obtain and provide to
PacifiCorp, as well as assigned the task of taking
the first draft on the memorandum of understanding.

And the breakup fee was to compensate for
any expenses incurred for the preliminary engineering
and also to secure equipment on the market.

In addition to that, there was a
discussion regarding the EIF, who they were, their
credibility, what their business was. The gentleman
from EIF provided in conversation the net worth of
EIF and listed projects that they had accomplished
and -- by providing equity.

Also it was discussed Quixx' experiences
with owning and operating a gas-fired facility and
maintaining it, and Quixx also provided PacifiCorp
with their resumé of projects that they have online
and are successfully operating and own.

We discussed the terms of a PPA. We again

asked our option of extending the PPA for two
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additional five-year periods after the 20-year period
was concluded. That was denied.

Scott Gross from Quixx offered to sell
PacifiCorp the Spring Canyon Energy project for $1
after that 20-year term was completed.

We discussed liquidated damages. The
gentleman whom -- I cannot remember his name, asked
if we considered running in a simple cycle. We said
no because the economics did not make sense.

And the meeting concluded by us agreeing
to take on the tasks of the first draft of the
memorandum of understanding -- Joel Howard was going
to do that -- and the task of us releasing UE and TIC
and providing us with a scope of work and time line
of milestones that were needed to accomplish this.

The meeting concluded with PacifiCorp
asking for that information at a certain time, and I
don't remember the deadline. And we agreed that we
would provide that. No further negotiations took
place after that.

Q. Have you told me now everything that was
discussed in that meeting?

A. As I remember it right now, yes.

Q. Following that meeting in October of 2003,

what was the next meeting where you were present with
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PacifiCorp?
A. And that's the meeting where I am not sure

if it was April or May of '04. I believe it was May

of '04, and I can confirm that through our records.

Q. Who was present?
A. Present at that meeting was -- from USA
Power, Dave Graeber, Ted Banasiewicz, myself. From

Quixx Corporation, Scott Gross and David Olive and --

that's all I can remember at this time from Quixx.

Q. Where did the -- excuse me.

A. And then from PacifiCorp -- I'm trying
to -- I'm trying to recall the PacifiCorp gentlemen,
names. I'll come back to that when I recall it.
They -- one gentleman was from Portland, Oregon, and

he worked for Stacey Kusters. The other gentleman
was in-house counsel for PacifiCorp. Mike probably

knows who he 1is.

Q. Is it Dean Brockbank?

A Yes, Dean Brockbank. Thank you.

Q Where did that take place?

A. That took place in Portland, Oregon.

Q What was the topic?

A Topic was a power purchase agreement with

Spring Canyon Energy for approximately a hundred

megawatts of power, as Spring Canyon would operate as
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a cogeneration facility.

Q. Now I'd like you to walk me through your
understanding of the negotiations between PacifiCorp
and your group. My understanding is that those began
with Mr. Thurgood's letter of February 27, 2003.
Would you concur?

A. Okay. We're talking about that
negotiation going back -- I just finished talking

about another PPA negotiation.

Q. You did, and --
A. Okay. Let me go back to our negotiations.
Q. Should we put that letter in front of you

to start your thinking?

A. Absolutely. That would be great. Thank
you.

Q. Why don't we do that.

A. Thank you.

Are we finished with this phone record?

Q. I think so.

A. Okay .

Q. Let me hand you what's been marked as
Exhibit 17.

A. Oh, it‘s heavy. Thank you.

Q. This was Mr. Thurgood's letter to

Mr. Banasiewicz dated February 27, 2003, was it not?
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PacifiCorp in terms of gauging their interest for
participation, equity participation.

Q. At the time that a decision was made by
Panda to sell its project assets to PacifiCorp, would
it be accurate to say that Panda had been, you
specifically, had been working on developing a
project in Mona for Panda for somewhere around three
years?

A. I started work on this early -- about,
yeah, that's about right.

Q. And would it be fair to say that at the
time the project assets were actually sold to
PacifiCorp in February of 2003, that Panda did not
have a signed agreement either to purchase or for an
option to purchase water to supply the power plant
down in Mona, Utah?

A. That's correct.

Q. And at the time the project was sold to
PacifiCorp in February of 2003, would it be fair to
say that Panda did not have an interconnect agreement
with PacifiCorp relative to the Mona substation?

A. No. We just had the interconnection study
done and we did not have an interconnection agreement
in place.

Q. And let me ask you this. Based on your
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experience relative to developing power plants, are
you familiar with the term the queue spot, or in the
queue, in a transmission facility?

A. Yes.

Q. Is it your understanding that the first
party with whom a transmission company contracts for
a power plant is considered first in the queue?

A. Yes.

Q. And what is your understanding in terms of
the cost of someone who comes in second in the queue,
whether it would be the same or whether it would be a
higher or lower cost, generally speaking?

MR. BADGER: Objection. Lacks foundation.

THE WITNESS: I don't know.

Q. (By Mr. Tomsic) You have no information
on that?
A. Well, you know, I could guess at it, but I

don't know definitively, you know, what that would
be.

Q. In your experience, had you learned or
become aware that if you were not first in the queue
that the cost of interconnection could increase
significantly?

MR. BADGER: Objection. Lacks foundation.

THE WITNESS: I guess that could be the
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case. I'm just guessing.
Q. (By Ms. Tomsic) But you don't know; is

that what you are saying?

A. I'm not an expert on that aspect of it.
You know, if -- you know, when we -- with regard to
this, we would have -- I would have deferred to the

expertise of Pat Burnett and other people that worked
on the transmission group. With regard to what Panda
would typically do to develop a project is we would
try to time all of the activities like an
interconnection agreement, the water agreement, and
the options on the land, if there was a substantial
amount of money for land, which it generally wasn't,
particularly in this one, to coincide with when we
were going to get project financing.

Q. You knew, didn't you, that by not signing
an interconnect agreement with PacifiCorp relative to
the Mona substation, that another developer could
come in ahead of Panda and sign an interconnection
agreement and become first in queue?

A. Yes. We knew that. And with regard to
anybody else at Mona, USA Power in particular, I
viewed their -- the threats from them doing that as
minimal in the respect that we had the MET data. I

thought that was more important to us than where we
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were in the queue.

Q. Had you had anyone do any financial
analysis of what it would cost Panda to be second in
the queue?

A. No.

Q. Do you know whether or not under Utah law
the type of MET data that Panda had, whether it would
have been required for a 250 megawatt facility in
Mona?

A. No. We focused on our plant, not other
configurations. We didn't build 250 megawatt plants
and so all of our studies were related to a thousand
megawatt.

Q. And do you know whether or not under Utah
law a developer applying, filing an NOI, could, in
fact, purchase air credits to obtain a permit for a

larger megawatt plant without MET data?

A. I presume that that is possible.
Q. Do you know that?
A. Not by -- not by Utah law, I don't. I may

have known that at one time, but, you know, it's been
a number of years since my doing this.

Q. Now, at the time Panda sold its assets to
PacifiCorp in February of 2003, did you have an

understanding as to whether Panda would have been
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required to obtain some type of a variance or a

zoning change to build a power plant on its property?

A. Yes.

Q. And what was your understanding in that
regard?

A. We had worked with the county as far aé

the zoning went and we were assured by them that that
was not going to be a problem, that they were very
supportive of everything that we needed to do with
regard to zoning.

Q. And had Panda filed anything with the
governmental agency requesting a change in the zoning
at the time it sold the assets?

A. Not at that point, no.

Q. Now, at the time that PacifiCorp purchased

the assets of Panda in February of 2003, had Panda
filed an NOI?

A. An NOI?

Q Notice of intent.

A For? ‘
Q. Its air permit.
A For the air permit, not as yet, no. We
gave -- we gathered the data. We were primed to do
that.

Q. In terms of any type of an agreement with
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November 27, 2002

Ms. Lois Banasiewicz

Principal

Spring Canyon Energy, LLC.

P. O. Box 774000-359

Steamboat Springs, Colorado 80477

Dear Ms. Banasiewicz:

Re: Approval Order: Power Generating Facility With One Natural Gas Fired Combined Cycle
Turbine Generator Set With Duct Burner, Juab County — CDS SM; ATT; NSPS, HAPs
Project Code: N2627001-02

The attached document is the Approval Order for the above-referenced project.
Future correspondence on this Approval Order should include the engineer's name as well as the DAQE

number as shown on the upper right-hand corner of this letter. Please direct any technical questions you
may have on this project to Ms. Milka M Radulovic. She may be reached at (801) 536-4232.

Since

1chard W Sprot
Utah Air

7 Executive Secretary
ality Board

RWS.RR MR re

cc: Central Utah Public Health Department
Mike Owens, EPA Region VIII

1Y

‘ FENGAD 800 G31-8863
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STATE OF UTAH
Department of Environmental Quality

Division of Air Quality

APPROVAL ORDER: POWER GENERATING FACILITY
WITH ONE NATURAL GAS FIRED COMBINED CYCLE
TURBINE GENERATOR SET WITH DUCT BURNER

Prepared By: Milka M. Radulovic, Engineer
(801) 536-4232
Email:milkar@utah.gov

APPROVAL ORDER NUMBER

DAQE-AN2627001-02

Date: November 27, 2002

Spring Canyon Energy, LLC.
Source Contact
Lois Banasiewicz
(970) 871-6223

Richard W. Sprott
Executive Secretary
Utah Air Quality Board
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Abstract

Spring Canyon Energy, LLC (SCE) is proposing to construct, own, and operate a new powel
generating facility in the Juab Valley, Juab County, just west of the Mona Reservoir. The facility will
consist of one natural gas turbine generator set in a combined cycle configuration [with one heat
recovery steam generator (HRSG) and one steam turbine-generator]. In addition, there will be one
diesel fired emergency generator, one diesel-fired emergency fire pump, small diesel fuel storage tanks,
an air- cooled condenser (to condense spent steam back into water for recycling to the HRSG), and
aqueous ammonia storage and handling equipment. The HRSG duct burners will be fired with natural
gas to augment waste heat from the gas turbine exhaust. The power facility will operate with a
combined net maximum generating capacity of about 280 MW at 0°F. It is anticipated that the gas
turbine will be purchased from General Electric with Dry Lo-NO, combustion system. NO, emissions
from the gas turbine will be controlled to 2 ppmvd at 15% O, reference (by selective catalytic reduction
system), CO to 4 ppmvd at 15% O; reference (9 ppmvd with duct firing), and ammonia slippage to 1d
ppm. The turbine will not be designed to operate in a simple-cycle mode (i.e., bypassing the HRSG'
unit). Raw materials used at the Spring Canyon plant in addition to natural gas and air, are water (to
generate the steam) and ammonia for the selective catalytic (NO,) reduction process. Use of the dry
type air-cooled condenser greatly reduces the plant’s water usage.

Juab County is an attainment area of the National Ambient Air Quality Standards (NAAQS) for alll
pollutants.

New Source Performance Standards (NSPS) 40 CFR 60, Subpart GG (Standards of Performance for
Stationary Gas Turbines) applies to the proposed turbine. NSPS 40 CFR 60, Subpart Da (Standards of
Performance for Electric Utility Steam Generating Units for Which Construction is Commenced After
September 18, 1978) applies to the duct burners.

Estimated annual emissions from the entire facility, in tons per year, will be as follows: 66,4 of NO,,
97.5 of CO, 5.3 of SO,, 70.9 of PM,, 67.12 of VOC, and 5.7 tons of hazardous air pollutants (mainly
formaldehyde).

Since the emissions have increased above modeling threshold levels for the NO, CO, PM,, and
formaldehyde, an air quality modeling assessment consistent with UAC R307-410-2 was performed.
The US EPA and the State accepted Industrial Source Complex Short Term - Version 3 (ISCST3)
model was used by the Applicant to predict air pollutant concentrations under a simple/complex
terrain/wake effect situation. The modeling analysis indicated, and the State verified, that there would
be no violations of NAAQS and Prevention of Significant Deterioration increments consumption for
the proposed project.

The project has been evaluated and found to be consistent with the requirements of the Utah
Administrative Code Rule 307 (UAC R307). A public comment period was held in accordance with
UAC R307-4014 and comments were received. The comments were evaluated and no comment was
found to be adverse to the proposed AO. This air quality Approval Order (AO) authorizes the project
with the following conditions, and failure to comply with any of the conditions may constitute a violation
of this order.

UDAQ0003
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al Conditions:

L.

This Approval Order (AO) applies to the following company:

Corporate Office Location

USA Power Partners, LLC

Spring Canyon Energy, LLC

PO Box 774000-359

Steamboat Springs, Colorado 80477
Phone Number (970) 871-6223
Fax Number  (970) 871-6234

The equipment listed in this AO shall be operated at the following location:

From Salt Lake City take I-15 south approximately 77 miles to Hwy 54. Take exit and
proceed west through Mona. Go Y2 mile north on Goshen Canyon Road; Plant site is Y2
mile to the west.

Juab County

Universal Transverse Mercator (UTM) Coordinate System: UTM Datum NAD27
4,410.042 kilometers Northing, 422.81 kilometers Easting, Zone 12

All definitions, terms, abbreviations, and references used in this AO conform to those
used in the Utah Administrative Code (UAC) Rule 307 (R307) and Title 40 of the Code
of Federal Regulations (40 CFR). Unless noted otherwise, references cited in these AO
conditions refer to those rules.

The limits set forth in this AO shall not be exceeded without prior approval in accordance
with R307-401.

Modifications to the equipment or processes approved by this AO that could affect the
emissions covered by this AO must be reviewed and approved in accordance with

R307-401-1.

All records referenced in this AO or in applicable NSPS standards, which are required to
be kept by the owner/operator, shall be made available to the Executive Secretary or
Executive Secretary’s representative upon request, and the records shall include the two-
year period prior to the date of the request. Records shall be kept for the following
minimum periods:

A. Emission inventories  Five years from the due date of each emission statement
or until the next inventory is due, whichever is longer.

B All other records Two years
Spring Canyon Energy, LLC shall install and operate one natural gas fueled combined
cycle turbine generator set with duct burner and ambient air inlet chiller with maximum

combined rating of approximately 280 MW, one diesel fired emergency generator rated
at 700 bhp, one diesel fired fire pump rated at 250 bhp, and miscellaneous small diesel
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fuel storage tanks (each with storage capacity of less that 10,000 gallons) at the Spring

Canyon Energy power generating facility in accordance with the terms and conditions ofl

this AO, which was written pursuant to Spring Canyon Energy, LLC’s Notice of Intent

submitted to the Division of Air Quality (DAQ) on August 13, 2002 and additional

information submitted to the DAQ on August 15, 2002, August 29, 2002, September 18,

2002, September 26, 2002, and October 10, 2002.

7. The approved installations shall consist of the following equipment or equivalent*:

A. One (1) General Electric Frame 7-FA (PG7241FA)* gas turbine, with one (1)
HRSG, and one (1) steam turbine generator set.
The gas turbine is provided with ambient inlet air chiller coils. The Heat
Recovery Steam Generator (HRSG) is equipped with a Selective Catalytic
Reduction System for abatement of NO, emissions from the Duct Burner and the
Gas Turbine. Continuous Emission Monitoring System (CEMS) for the HRSG
stack is provided for monitoring emissions from the gas turbine and duct burners
The power generating facility has the following characteristics:
Maximum plant site rated output at 100% Load,
0°F, 12.19 psia and 25% relative humidity: 280 MW
Heat input at the baseload, ISO (59°F, site elevation):1,472.9 x Btu/hr (HHV )**#*
Maximum gas turbine firing rate: 1,621.5 x 10° Btw/scf (HHV ]

B. One (1) Céen Power Plus* duct burner state of the art, low emission technology
Coen Power Plus* (subject to 40 CFR 60, Subpart Da)
Maximum firing rate: 520 x 10° Bawhr (HHV)

C. One (1) Diesel Fired Emergency Generator rated at 700 bhp
One (1) Diesel Fired Emergency Fire Pump rated at 250 bhp

E. Miscellaneous diesel fuel storage tanks, each individual tank storage capacity is
less than 10,000 gallons

F. One (1) Dry type air-cooled condenser.**

* Equivalency shall be determined by the Executive Secretary.

** This equipment is listed for informational purposes only. There are no emissions from

this equipment.

***Fuel Higher Heating Value

8. Spring Canyon Energy, LLC shall notify the Executive Secretary in writing when the

installation of the equipment listed in Condition #7 has been completed and is
operational, as an initial compliance mspection is required. To insure proper credit when
notifying the Executive Secretary, send your correspondence to the Executive Secretary,
attn: Compliance Section.

UDAQO0005
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Limitations

9.

10.

11.

12.

If construction and/or installation have not been completed within eighteen months from
the date of this AO, the Executive Secretary shall be notified in writing on the status of
the construction and/or installation. At that time, the Executive Secretary shall require
documentation of the continuous construction and/or installation of the operation and
may revoke the AO in accordance with R307-401-11.

Visible emissions from the following emission points shall not exceed the following
values:

A Natural gas combustion exhaust stacks - 10% opacity

B. All other points - 20% opacity

Opacity observations of emissions from stationary sources shall be conducted according
to 40 CFR 60, Appendix A, Method 9.

The following limits shall apply:

A Gas Turbine, Stack Height - no less than 295.27 feet (90 meters) as measured
from the ground
B. Gas Turbine, Stack Exit Diameter - not greater than 17 feet

Combined source wide CO emissions shall be no greater than 97.5 tons per rolling 12-
month period.

Compliance to the above emission limitation shall be determined as follows:

CO from the gas turbine and the duct burner shall be obtained from CEMS recorded data
(conversion from ppmvd into pounds shall be done using the procedure in the EPA
reference Method 19 or other procedure approved by the Executive Secretary).

CO from the emergency generators shalil be obtained by multiplying the engine rating,
recorded hours of operation and emission factors from the Vendor data if available or
EPA’ s Compilation of Air Pollutant Emission Factors, AP-42

To determine compliance with a rolling 12-month total the owner/operator shall calculate
anew 12-month total by the twentieth day of each month using data from the previous 12
months. Records of hours of operation and emissions rates shall be kept for all periods
when the plant is in operation. For emergency generator and the emergency fire pump
hours of operation shall be determined by supervisor monitoring and maintaining of an
operations log. The records of consumption/production shall be kept on a daily basis.

Combined emission rate of PM,o+ NO, + SO, shall not be greater than of 780.72 Ib per
any rolling 24-hour average at the stack exhaust (turbine and the duct burner)
Compliance to the above emission limitation shall be determined as follows:

NO, from the gas turbine and the duct burner shall be obtained from CEMS recorded data

(conversion from ppmvd into pounds shall be done using the procedure in EPA reference
Method 19 or other procedure approved by the Executive Secretary).
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13.
Fuels
14.
15.

PM,, from the gas turbine and the duct burner shall be from the latest emission test
recorded data.

SO, from the gas turbine and the duct burner shall be from the latest emission test or if
testing is not required by the other alternative method as approved by the Executive
Secretary or Administrator.

To determine compliance with rolling 24-hour total the owner/operator shall calculate
average hourly rate and sum them over 24-hour period. New 24-hour total shall be
calculated by the noon of the next day. Records of hours of operation and emissions rates
shall be kept for all periods when the plant is in operation.

Emergency generators shall be used for electricity producing operation only during the
periods when electric power from the public utilities is interrupted, or for regular
maintenance of the generators. Records documenting generator usage and fire pump
usage shall be kept in a log and they shall show the date the generator was used, the
duration in hours of the generator usage, and the reason for each generator usage.

The owner/operator shall use only natural gas, as fuel in the gas turbine and duct bumner;
fuel oil #2 or better in the emergency generator and the fire pump.

The sulfur content of any fuel oil or diesel burned shall not exceed:
0.5 percent by weight for diesel fuels
The sulfur content shall be determined by ASTM Method D-4294-89 or approved

equivalent. Certification of other fuels shall be either by USA Power, LL.C's own testing
or test reports from the fuel marketer

Federal Limitations and Requirements

16.

17.

In addition to the requirements of this AO, all applicable provisions of 40 CFR 60, New
Source Performance Standards (NSPS) Subpart A, 40 CFR 60.1 to 60.18, Subpart GG, 40
CFR 60.330 to 60.334 (Standards of Performance for Stationary Gas Turbines) and
Subpart Da, 40 CFR 60.40a to 60.49a (Standards of Performance for Electric Utility
Steam Generating Units for Which Construction is Commenced After September 18,
1978) apply to this installation.

In addition to the requirements of this AO, all applicable provisions of 40 CFR Part 72,
73,75, 76,77, and 78 Federal reguliations for the Acid Rain Program under Clean Air Act
Title IV apply to this installation.

Limitations and Tests Procedures

18.

Emissions to the atmosphere from the indicated emission points shall not exceed the
following rates and concentrations:

UDAQ0007
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19.

20.

Source: Turbine GE Frame 7-FA (PG7241FA) ) and Duct Burner Exhaust Stack

Pollutant ppmvd* ppmvd** ppmvd
(15% O, dry) (15% O, dry) (15% O, dry)
(30-day rolling (30-day rolling
average) average)
NO, e 2 e 2 e e Hrok
CO.viiiiiiie e 4o D e NA

*Total emissions concentration from the gas turbine under steady state operation not
including startups and shutdowns

**Combined emissions concentration from the gas turbine and the duct burner under
steady state operation not including startups and shutdowns

*** Emissions from the gas turbine (in accordance with 40 CFR 60 Subpart GG
requirements)

Emissions testing, and compliance monitoring to the atmosphere from the duct burner
shall be performed in accordance with all applicable provisions of 40 CFR 60, New
Source Performance Standards (NSPS) Subpart A and Subpart Da, 40 CFR 60.40a to
60.49a (Standards of Performance for Electric Utility Steam Generating Units for Which
Construction is Commenced After September 18, 1978) apply to this installation.

Stack testing to show compliance with the emission limitations stated in the above
condition shall be performed as specified below

Testing Test
A. Emissions Point Pollutant Status Frequency
Gas turbine NOg oo e S CEMs
only CO i K e CEMs
Gas turbine & NOy oo, E erereeesessssorosan CEMs
duct burner CO.e K eerereveraeeareans CEMs
Gas turbine PMig.oorieeaieeeeaenns FHE eveeerenrenas NA
Gas turbine & duct burner PMyg..ccooeiinneeannie. HEEE rrrmreres NA

Duct Burmner Hkokx

*Initial compliance shall be demonstrated with Relative Accuracy Testing Audit.
**[nitial compliance testing for NO, for the gas turbine shall be performed in
accordance with the 40 CFR 60 Subpart GG.

*xck AokkokIpitial test to establish emission rate value for the calculations in the
Condition #12

**%** Initial compliance testing for the Duct Burner shall be performed in
accordance with the 40 CFR 60 Subpart Da.

Initial compliance testing shall be performed within 60 days after achieving the

maximum production rate at which the affected facility will be operated and in
no case later than 180 days after the start up of a new emission source.
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Notification

The Executive Secretary shall be notified at least 30 days prior to conducting any
required emission testing. A source test protocol shall be submitted to DAQ
when the testing notification is submitted to the Executive Secretary.

The source test protocol shall be approved by the Executive Secretary prior to
performing the test(s). The source test protocol shall outline the proposed test
methodologies, stack to be tested, procedures to be used. A pretest conference
shall be held, if directed by the Executive Secretary.

Sample Location

The emission point shall be designed to conform to the requirements of 40 CFR
60, Appendix A, Method 1, or other methods as approved by the Executive
Secretary. An Occupational Safety and Health Administration (OSHA) or Min
Safety and Health Administration (MSHA) approved access shall be provided t
the test location.

Volumetric Flow Rate

40 CFR 60, Appendix A, Method 2 or other testing methods approved by the
Executive Secretary.

PM,o

For stacks in which no liquid drops are present, the following methods shall be
used: 40 CFR 51, Appendix M, Methads 201, 201a, 202 or other testing methods|
approved by the Executive Secretary. The back half condensibles shall also be
tested using the method specified by the Executive Secretary. All particulate
captured shall be considered PM,,.

For stacks in which liquid drops are present, methods to eliminate the liquid
drops should be explored. If no reasonable method to eliminate the drops exists,
then the following methods shall be used: 40 CFR 60, Appendix A, Method 5,
5a, 5d, or Se as appropriate, or other testing methods approved by the Executive
Secretary. The back half condensibles shall also be tested using the method
specified by the Executive Secretary. The portion of the front half of the catch
considered PM shall be based on information in Appendix B of the fifth edition
of the EPA document, AP-42, or other data acceptable to the Executive
Secretary.

The back half condensibles shall not be used for compliance demonstration but
shall be used for inventory purposes.

Calculations

To determine mass emission rates (Ib/hr, etc ) the pollutant concentration as
determined by the appropriate methods above shall be multiplied by the
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volumetric flow rate and any necessary conversion factors determined by the
Executive Secretary, to give the results in the specified units of the emission
limitation.

G. New Source Operation

For a new source/emission point, the production rate during all compliance
testing shall be no less than 90% of the production rate listed in this AQ. If the
maximum AQO allowable production rate has not been achieved at the time of the
test, the following procedure shall be followed:

1. Testing shall be at no less than 90% of the production rate achieved to
date. '

2. If the test is passed, the new maximum allowable production rate shall be
110% of the tested achieved rate, but not more than the maximum
allowable production rate. This new allowable maximum production rate
shall remain in effect until successfully tested at a higher rate.

3. The owner/operator shall request a higher production rate when necessary.
Testing at no less than 90% of the higher rate shall be conducted. A new
maximum production rate (110% of the new rate) will then be allowed if
the test is successful. This process may be repeated until the maximum
AOQ production rate is achieved.

H. Existing Source Operation

For an existing source/emission point, the production rate during all compliance
testing shall be no less than 90% of the maximum production achieved in the
previous three (3) years.

Monitoring - Continuous Emissions Monitoring

21.

22.

The owner/operator shall install, calibrate, maintain, and operate a continuous monitering
system for measuring nitrogen oxides, oxygen and carbon monoxide emissions
discharged to the atmosphere from each turbine stack and record the output of the system.
The monitoring system shall be used for measuring and determining compliance. The
continuous monitoring system shall comply with applicable provisions of UAC, R307-
170 and applicable Federal regulations for the Acid Rain Program under Clean Air Act
Title IV.

Spring Canyon Energy, LLC shall submit for review and Executive Secretary approval
CEMs monitoring plan 45 days before the turbine become operational. The plan shall
address the number of monitors to be used, the method of measuring the rate in tons per
hour, and the method of calculating emissions during the CEMs breakdowns.
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Records & Miscellaneous

23. At all times, including periods of startup, shutdown, and malfunction, owners and
operators shall, to the extent practicable, maintain and operate any equipment approved
under this Approval Order including associated air pollution control equipment in a
manner consistent with good air pollution control practice for minimizing emissions.
Determination of whether acceptable operating and maintenance procedures are being
used will be based on information available to the Executive Secretary which may
include, but is not limited to, monitoring results, opacity observations, review of
operating and maintenance procedures, and inspection of the source. All maintenance
performed on equipment authorized by this AO shall be recorded.

24. The owner/operator shall comply with R307-150 Series. Inventories, Testing and
Monitoring.

25. The owner/operator shall comply with R307-107. General Requirements: Unavoidable
Breakdowns.

The Executive Secretary shall be notified in writing if the company is sold or changes its name.

Under R307-150-1, the Executive Secretary may require a source to submit an emission inventory for any
full or partial year on reasonable notice.

This AO in no way releases the owner or operator from any liability for compliance with all other
applicable federal, state, and local regulations including R307.

A copy of the rules, regulations and/or attachments addressed in this AO may be obtained by contacting
the Division of Air Quality. The Utah Administrative Code R307 rules used by DAQ, the Notice of
Intent (NOI) guide, and other air quality documents and forms may also be obtained on the Internet at the
following web site: http://www.deq.state.ut.us/eqair/aq_home.htm

The annual emission estimations below include point source and do not include fugitive emissions,
fugitive dust, road dust, tail pipe emissions, etc. These emissions are for the purpose of determining the
applicability of Prevention of Significant Deterioration, non-attainment area, maintenance area, and Title

V source requirements of the R307. They are not to be used for determining compliance.

The Potential To Emit (PTE) emissions for this source (the entire plant, or specify what portion) are
currently calculated at the following values:

Pollutant Tons/yr
A. PM 0 70.9
B. SO 53
C. NOy e 66.4
D. CO e e e 97.5
E. VOC. . 67.12

UDAQO011
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HAPs

Acetaldehyde........cccooiiiiiiininiiiiinnnnn. 0.015
ACTOlEIM. .ot 0.015
1,3 Butadiene .........oocoveeeeeeeiiiieemiieennnn. 0.017
Benzene........oooooeeeiiiiiiiieieeeeee e, 0.17
Ethylbenzene.......ccccooiiniiiiiinninn. 1.35
Formaldehyde ........cccociiiiinniinniinannnns 1.51
Naphthalene .......c.cccoooiiiiinniiiian 0.01
PAH .ot 0.002
Propylene Oxide.......cooouvioieniiniiiieccns 1.20
TOIIENE ...ttt e 1.12
XYIENES ..ot 0.26
Totals...oeeeiieee e 5.7

Approved By,

fchard W. Sprott, Executive Secretary
Utah Air Quafity Board
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Notice 1s hereby given that Plaintiffs USA Power, LLC, USA Power Partners, LLC, and

Spring Canyon Energy, LLC jointly appeal to the Utah Supreme Court the final orders entered

in the Third Judicial District Court, Judge Tyrone E Medley The appeal is from the entire

fudgment, which became final for purposes of appeal no sooner than January 25, 2008,

together with all intermediate orders and events, including, but not imited to, the following the

district court’s ruling, entered October 15, 2007, the district court’s Order, entered October 24,

2007, and the district court’s Order, entered October 25, 2007
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THE COURT: I don’t, not at this point.

Ms. Tomsic?

MS. TOMSIC: Your Honor, while my media is warming
up, I want to start out - and I think it is very important,
Your Honor, to keep something in mind here with all due
respect to Mr. Karrenberg, this is a Motion for Summary
Judgment and the real issue before this Court is whether the
plaintiffs have presented evidence from which a jury could
find that, in fact, Ms. Williams had confidential information
she gained through her representation and from which a jury
could find that Mr. Williams either used or disclosed
confidential information without USA Power’s consent. That'’s
the issue before the Court.

And Your Honor, I want to start with the issue of
whether she had confidential information and the reason I
want to do that, while Mr. Karrenberg didn’t specifically
address that in his motion, is I think the fact that Holme
Roberts and Ms. Williams have moved for summary judgment on
that ground that Ms. Williams, who, there is evidence in this
record from which a jury could find that she represented USA
Power for over two and a half years and did so with regard to
their power plant development in Northern Utah, Spring
Canyon, did not, during that two and a half years and
$100,000 acquire any confidential information. I think it’s

important because it shows you the tone and the
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characterization of this record of having no evidence. And
again, they’re claiming no evidence, Your Honor, and it is
not our burden as plaintiffs to come in and disprove every
defense that Holme Roberts and Ms. Williams present. The
question is - and I don’t want to minimize the record we’ve
put in because the record is substantial as Your Honor is
aware of, unfortunately from having to read it, whether there
is a fact, a piece of testimony or a document or an inference
from a document from which a jury could find one, that Ms.
Williams - and if you don’t mind Your Honor, just to shortcut
this I'm going to refer to Ms. Williams and Holme Roberts as
Ms. Williams.

THE COURT: That’s fine.

MS. TOMSIC: Whether they had confidential
information and whether there is evidence presented from
which a jury could find that Ms. Williams either used it
herself in representing Pacific Corp or disclosed that
information, Mr. Karrenberg’s entire argument is predicated
on his position that to demonstrate a breach of
confidentiality claim, the only basis for doing it is to show
the actual imparting of confidential information and that’s
not the law.

The question is, did Ms. Williams use information
she had during the course of - that she acquired during the

course of representation without my client’s consent or,
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or/and did she disclose it to Pacific Corp? It’s a two-part
question, Your Honor, and second, when I get to the issue of
what is the law in Utah with regard to proving disclosure?
Mr. Karrenberg again, with all due respect, misstates the
Kilpatrick case and I know that unfortunately because I was
there trying it for three months and I want to address that
when I get there.

But the first thing I want to do, Your Honor, is as
you know, their two grounds as I said are there’s no evidence
that she obtained information or that she communicated or
used it. I mean in their motion at least they acknowledge
it’s a two-part test. Well, Your Honor, there’s no question
that as a fiduciary, attorneys have a legal duty to preserve
the client’s confidences and to disclose any material matters
bearing upon the representation of the client. What is
important before you even begin to lcok at the evidence
presented both by the plaintiffs and the defendants on this
motion is what the heck is confidential information and in
their moving papers and their memorandum, you will notice
that Ms. Williams’ lawyers have narrowed the scope of
confidential information to what was actually said to Ms.
Williams. Well, even under that standard we could
demonstrate an issue of fact but the point is, that is not
what confidential information is for purposes of the

attorney/client relationship and breach of the fiduciary
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duty.

Confidential information extends not only to
matters communicated in confidence by the client but also to
all information relating to the representation, whatever its
source. That’s what we’re talking about here. And, Your
Honor, confidential information just relying on the sources,
legal sources that define what constitutes confidential
information saying it includes all information whether in
oral, documentary, electronic or other forms; information
gathered from any source including sources not protected by
the attorney/client privilege; work product that the lawyer
develops in representing the client whether or not the
information is immune from discovery; information a lawyer
learns personally or through an agent. Judge, that’s what
we’'re talking about here.

Now let’s look in terms of that definition, have
the plaintiffs presented evidence from which a jury could
find that Ms. Williams had confidential information? Your
Honor, there is a dispute but there is evidence as to the
scope of Ms. Williams’ representation, and it’s important
here because there is a clear record in this case that Ms.
Williams represented USA Power with regard to its development
of a power plant in Mona, Utah, the Spring Canyon plant. It
was a broad, enduring representation that started before Mona

was selected and went all the way through - and you’ve seen
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the bills - it went through until September 2003 and
according to her own information sheet, her representation
was with regard to a power plant and the Retainer Agreement
itself demonstrates the breadth of her representation. She
agreed to represent them on advising about business
strategies, advising about transaction structures,
negotiating and preparing agreements, drafting filings and
pleadings, researching legal issues and relevant facts,
preparing for and participating in hearings and conferences
and a variety of other matters. There is no limitation in
that Retainer Agreement with regard to the services she would
provide. And that’s important because not only did she agree
she was their lawyer on the power plant but the record of
what she actually did demonstrates the scope of that
representation as was noted by our ethics expert, John
Morris, and all you have to do is just pull out some of her
bills. This is one that demonstrates that she actually
created Spring Canyon, the entity that was to ultimately sell
most of the assets and would have been the entity that would
have been awarded the RFP.

Just looking at a few of her other bills. She was
involved - let me go back there because T think it’s
important. You can see the breadth of it, Endangered Species
Act, Conference on Nephi Project, meeting with Nephi and USA

Power Team, zoning application, marketing book, marketing
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letter, air credits. I mean, her representation was not
limited. She obtained information regarding annexation of
property in Mona, Utah because obviously she worked on it.
She obtained information regarding the option to purchase
real property, organizing and forming Spring Canyon,
obtaining Conditional Use Permit Juab, County; water rights
issues, business strategy, structures, selecting Mona as the
development site, Endangered Species Act issues, real estate
purchases, air permits, transmission issues, actions taken by
USA Power’s competitor, Panda, and public relations.

Your Honor, it was broad representation and as Mr.
Banashevits testified in his deposition, the members of that
development team, that was the USA Power Team, always
included the three members of USA Power which would be Mrs.
Banashevits, Mr. Graber and Mr. Banashevits, membership
always included Ms. Williams. Those are factual records,
Your Honor. Mr. Karrenberg may disagree and want to convince
the jury to the contrary, but we have evidence of that.

Mr. Banashevits also testified when he was asked,
“And how often would you have these development meetings?

“They varied throughout the development but generally
multiple times per month and if they were not conducted by an
in-person meeting, they would be conducted by a telephone
conference.”

His clear testimony, they met regularly, she as on
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the team and what did they discuss? They had these meeting
and Mr. Banashevits testified to discuss all the issues
associated with the project that were then current and to
determine how we would move on to the next step with each
issue. As he said, Your Honor, I think this sums it up, “We
did not make a move in Utah without asking Ms. Williams for
her opinion on any issue and Ms. Williams gave her opinion on
those issues.”

Now the question on summary judgment Judge, just
looking at the issue of did she have confidential information
is have we presented one inference, one document or sworn
testimony suggesting Williams, HRO received information
relating to the representation of USA Power whatever its
source. There is no question we have met that burden.

Now, Mr. Karrenberg argues that it’s undisputed
that the information that plaintiffs now claim is
confidential, clearly was not. Plaintiffs have not shown
that the unspecified information Williams supposedly obtained
was not generally known to the public. There’s a problem
with that, Your Honor. That’s their defense, it’s not us
putting on the confidential information and that’s clear from
Utah cases that we do not have to disprove their factual
defenses but more importantly, they get it wrong in terms of
what 1is generally known information and whether or not we

have presented evidence to go to a jury, even if we had
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disputed it as to whether it was generally known and the
question is whether - first of all it depends on all the
circumstance relevant in obtaining the information. You've
got to look at everything to determine whether or not it was
disclosed.

But more important, the definition of whether or
not it is generally available or public information - and
this is right out of the Restatement of Law Governing Lawyers
which is one of the foremost authorities in this area, Your
Honor, “Information is not generally known when a person
interested in knowing the information could obtain it only by
means of special knowledge or substantial difficulty or
expense.” That’s the standard, Your Honor. And the record
in this case would permit a jury to find that in fact it took
substantial expense for Ms. Williams to acquire this
information. All we have to do is lcok at some of her bills.
Look at what she was charging USA Power to obtain this
information and it totals up to almost $100,000, Your Honor.

And in addition our expert in reviewing this and in
reviewing all the time of actual development, testified or
had the opinion that it took substantial time and an
estimated $3 million to develop the Spring Canyon project.
Indeed Mr. Banashevits testified that Mr. Thurgood, the
Pacific Corp employee with whom he had all of his dealings,

admitted that it took substantial time and money to get there
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and this is Mr. Banashevits’ deposition. He testified,
“Thurgood felt that we have attained a competitive advantage
that would take him two to three years to duplicate and
several million dollars.” Those are his words in that
meeting.

So, not only have we demonstrated that there was a
significant amount of time and money but according to Pacific
Corp’s own witness, they admit that it’s not generally
available information. But not only that - so the point I'm
at, Your Honor, is that they haven’t even established that
it’s undisputed, uncontroverted; that it’s generally
available information. Even if we had to meet that burden
they haven’t demonstrated that the information that Ms.
Williams had would meet that definition.

Second, when USA - or excuse me, when Williams and
Holme Roberts asserted it’s undisputed - and again remember
they’re saying it’s undisputed that USA Power’s air permit
application and water application made everything Williams
learned public knowledge. Again, that’s their defense and
they haven’t established it. It’s literally impossible.

The air permit was filed on August 16 and at the
very latest in 2002. According to Ms. Williams, the water
change application was filed in September of 2002. Well,
let’s look at the dates of these bills and I'm just picking a

couple. This is after we supposedly revealed everything in
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our air permit. This is after we supposedly revealed
everything. All you have to do is just go through these
bills and you will see that it’s literally impossible that
those permits disclosed everything that she knew that was
confidential information. And what isn’t included within
those that is confidential that Ms. Williams had is the
negotiating history with potential water rights sellers in
Juab County including the level of interest, price levels and
psychological barriers. The public relation history with
local officials in Juab County necessary to garner public
support for the project, the negotiating of procedural
history to have real property in Juab County rezoned. And it
goes on and on and on and on, Your Honor. I’m just going to
skip over these. There’s plenty of evidence in this record.

The fact that we shared our confidential
information with Pacific Corp subject to a strict
Confidentiality Agreement doesn’t embrace the confidential
nature of the information Ms. Williams had and let me tell
you why. First of all, when you have a situation where you
have a lawyer representing you and she has got confidential
information and you take some of that information and
disclose it to a party pursuant to a Confidentiality
Agreement that requires them to maintain the confidentiality,
it does not mean that your lawyer can then go out and

disclose and use the information. That would be absurd and
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there’s not a single case that Mr. Karrenberg has cited for
that proposition.

But more importantly, the record demonstrates that
before USA Power met with Pacific Corp and gave them
confidential information, they met with Ms. Williams and
talked to her about the fact they were going to disclose this
confidential information, some of their confidential
information to Pacific Corp and as Ms. Banashevits testified,
she, being Ms. Williams, made sure that we were going to have
Pacific Corp sign a Confidentiality Agreement before we
provided that information. So Ms. Williams herself knew that
the existence of the Confidentiality Agreement was critical
and that nothing was going to be disclosed to Pacific Corp
without - and she knew that agreement and that disclosure
did nothing to impact whether her information was
confidential. These are the notes of her meeting showing
that they discussed the Confidentiality Agreement.

The law, Your Honor, moreover, is that a lawyer may
not use even publically known information to the detriment of
a current client, whether to further a personal interest of
the lawyer or to further the interests of another client.

Now I want to turn to the element that Mr.
Karrenberg spent most of his time in oral argument on and
that is that there is no evidence in this record from which a

jury could find that Ms. Williams used or disclosed
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confidential information of USA Power without its consent.
And the first point that they hang their hat on is that Ms.
Williams has affirmatively testified that she did not
disclose any confidential information to any plaintiff to
Pacific Corp. Well, Your Honor, if you look at her
testimony, not her affidavit drafted by her lawyers, but her
testimony when I asked her at her deposition whether she had
discussed anything about USA Power - and this is just at the
first meeting with Pacific Corp - and this is her response,
“In trying to recall the events of 3-4-03," and that’s the
date where there was the first in-person meeting with Rand
Thurgood that we’re aware of, “I do not recall discussing the
quantity of water for Power Partners plant.” She refers to
them as Power Partners but it’s USA Power. “And I can’t tell
you if for sure it wasn’t discussed.” So when she is under
oath and in a deposition, she can’t even testify whether she
talked about USA Power.”

THE COURT: Excuse me. If you don’t have this on
your presentation, that’s fine, that is an answer, correct?

MS. TOMSIC: Yes, it is.

THE COURT: Do you have the question up there?

MS. TOMSIC: I don’t have it but I ve got the
deposition.

THE COURT: That’s fine. I know it exists. I <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>