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Case 2:09-cv-0087QW Document 24-3  Filed 05/0&10 Page 4 of 59

@ ' DECLARATIONS

Effective Date:  08/20/2007 12:01 A. M., Standard Time

Policy No.: CA000011665-01

LIMITS OF INSURANCE

General Aggregat Limit : 5 5,000,000

(Other Than Products- Completed Operations) S

Products - Completed Operations Aggregate Limit $ 5,000,000

Personal and Advertising Injury Limit $ 5,000,000

Each Occumrence Limit $ 5,000,000

Damage To Premises Rented To You Limit § 50,000 Any One Premises
Medical Expense Limit $  EXCLUDED Any One Pérson

RETROACTIVE DATES
‘property damage"” or “advertising

Coverages A and B of this insurance does not apply to "bodily injury”, “persoral injury”, "
injury” which occurs before the Retroactive Date, if any, shown here: 08/20/2002
(Eater Date or “Nane”™ if no Retroactive Date Applies)

PREMIUM .
Classification JlCode No.]| PremiumBasis || Rate }§ Per }| Advance Premium |
JPERATIONS RATED AS: VITAMINS, HERBAL & NATURAL 52343 $106,860,840 (® $1.580 $1,000 $168,840.00
{UPPLEMENTS Cosmectics ) '
: §101,139,158 @) $3.790 $1,000 $383,317.00
Ingestables
$52,000,000 ) $2.593 $1,000 3$134,843.00
Foreign
Total Advanced Premivm $687,000.00
Mimnmm Term Premiian $618,300.00
ADDITIONAL DECLARATIONS

‘When used a8 a Presmium basis:

(1) ’&emmuaﬁm"nmmemﬁmmmmﬁmmeddﬁingﬂwpoﬁcypeﬁod by proprietars and by all employees of the Narmed Insured other
than cheuffeurs (except operators of mobile equipment ) and aircraft pilots and co-pilots, suhject 10 any overtime eamings or
limitation or rennmeration rule applicable in accordance with the manuals in use by the Company; 4

@ msi"mmstlzmmmstmmeNmtdhsumjunﬂuspectmopcrauonspu'ﬁnmedfwﬂnNmmdhﬂnnddurmgthcpohcypmodhy
indcpendent contractors of all work let or sub-let in comnection with each specific project, including the cost of all labor, materisls and
eqmpmmtﬁlmu!wd,medordchvandﬁruminthea:ecuhonofmchwnrk.wheﬂmﬁnmshedbylheowna,conmmrorwb-contacﬁx

inciuding all fees, allowances, bonuses or commissions made, paid or due.

(3) "sales” means the gross amount of money charged by the Named Insured, his concessionaires, and others trading under his name, for goods and

products sold or distributed, operations performed (installntion, yepair or scrvicing), dues or fices and rentals during the policy term, and
includes taxes, other than taxes which the Named fnswred and such others collectasa separate item and remit directly to a governmental

divisica.
THESE DECLARATIONS ARE PART OF THE POLICY DECLARATIONS CONTAINING THE NAME OF THE INSURED AND

THE POLICY PERIOD

3E 20 02 07 00 ' Page 1 of 1
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Case 2:09-cv-0087!W Document 24-4

f. That part of any other contract or agreenent per-
taining fo your business (mcluding an indemuifica-
tion of & mumcipalny in connectian with work per-
formed for 3 tounicipality} under which you
assuthe the tort hability of another party to pay for

"bodily ijury" or “property damage” to a third
pérson or drganizetion. Tort iability mearns 4 li-
ability that would bs imposed by law iu the ab-
sence of any coniract or agreement.

Paregraph £. doe not inicludé that part of 2ity con-

tract or agreement:

(1) That indemmifies a raitroad for "bodily injury”
or"propenydamnge .arising out of construc-
tion or demolition operations; within 50 feet
of any railroad property dnd affecting amy rail-
road bridge or trestle, tracks, road-beds, tun-
pel, underpass or cmsstng,

- (2) Thatisdemnifies an architect, engineer or sur-

veyor for mjury or damage arising out of;

(a) Preparing, approving, or failing to pre-
pare or spprove, maps, shop drawings,
opiunions, reports, surveys, field orders,
change orders or drawings and specifica-
tions; or

(b). Giving directions or mstriuctions, or fail-
ing to give them, if that is the primary
cause of the injury or damage; or

Under which the insiréd, if an architect, engi-

TeeT of surveyor, assumes liability for an in-

Jury or damage arising out of the insured’s

rendering or fajlure to render professional

services; inohndingthosa listed in Paragraph

(2) sbove and supcmsory inspection, archi-

tectural or engineering activities,

"Leased worker” means a-pecson leased to you bya

- labor leasing firin undes an agreemient between you and

@

 the labor lessing finm, t0 peiform duties related ta the

conduct of your business. "Leated workes” does tiot

include a “tecnporary worker”.

%admg(x‘mlwdmg’mmstbahandlmgofp:bp-

erty:

a.  Afier itismioved from the place where it is sc-
cepisd fof movement into Or onto an aircraft, wa-
tercralt or "aulo”;

b, Whl!extnsmowonnnairaaﬂ,watmﬁot
ﬁmﬂ.

e Whnlemsbemgmnved&omanaimﬁ,wm
crift or “auto” tothe place where jt is finally de-
livered;

12.

©ISO Properties, Inc., 2006

Filed 05/0#10 Page 21 of 65

but "loading or unloading® does not include the move-

ment of property by means of 2 mechanical device;

other than a hand truck, that is not attached to the air-
craft, watercraft or "auto”.

"Mobile equipment” means any of the following types

of land vehicles, including any artached machinery or

equipment:

a.  Bulldozers, farm machinery, forklifts and other
vehicles designed for use plincipally off public
roads;

b. Vehicles maintaitied for use solely on or next to
premises you own or rent;

¢ Vehicles that travel on crawler treads;

d. Vehicles, whether seif-propelled or fiot, main-
tained primarily o provide mobility to perma-
neatly mounted;

(1) Power cranes, shovels, loaders, diggess or
drifls; or

€2) Road coustruction or resuifacing equipment
such as graders, scrapers or rollers;

"e. Vehicles not described in Parsgraph a., b, ¢. or d.

above that are not self-propelled and are main-
taived primarily to pravide mobility to perma-
nently attached equipment of the following types:
(1) Air comipressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting and well
servicing equipment; or )
2) Cbﬁny pickexs and. sumla.r dcvw:s used to
raisc or lower workers;
f. Vehicles not described in Paragraph a., b, ¢, or d.
above maintained primarily for purposcs olhq
-tham the tiansportation of persons or cargo.
However, yolf-propelied vebicles with the follow-
ing types of permanently attached ‘cquipment are
10t "mobile-equipment” but will be considered
“antos": .
(). Equipmerit designed primarily for;
(®) Snow mmova!,’ b S .
(b) Road maintenatice, but not construction:
ormsuxﬁcmg,
(<) -Streed cleaning;
() Cheiry pickars and similar devices moumed
on antomobile or truck chassis and used to
raise or lower workeys; aid

. Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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LSRR

Policy Number: CAG0001 1665-02 AD 078501 95

Issued Date: 16/17/2008 Effective Dats: 08/20/2008

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
NAMED INSURED ENDORSEMENT

This endorsement modifies insurance provided under the following:
COMMERICAL GENERAL LIABILITY COVERAGE PART
It is agreed the Named Insured as shown on the Common Policy Declarations is as follows:

COVARIX LLC
DBA: BASIC RESEARGH LLC;

COVARIX, LLC AND SUBSIDIARIES;

WESTERN HOLDINGS, LL.C AND SUBSIDIARIES;
COMMAND ENTERPRISE, LLC AND SUBSIDIARIES;
PC MANAGEMENT AND SUBSIDIARIES;

5742 HOLDINGS LLC

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Case 2:09-0v-00$—CW Document 434 Filed 07/08” Page 10 of 22

-

foods! Why? Because Akdvar-20/50 reduces caloric intake. . . automatically.
(emphasis added).

25. Coﬁsumers can purchase Akavar directly from Defendants through Defendants'

websites: www.dynakorpharmacal.com and www.AKAVAR2050.com, or by calling 1-800-233-

8715.

26.  Through their websites and toll-free number, Defendants sell a “full 60-capsule
supply" of Akavar for $39.99. Alternatively, consumers can purchase two bottles for $79.98 and
receive a third bottle free. ~ Ak#var is also available in stores and on-line through third-party]
distributors such as General Nutrition Center (GNC), Rite-Aide, Walgreens and WalMart.

27.  As part of their advertising campaign for Ak&var, Defendants use the phrases ""and we
couldn't say it in print” and "and we couldn't say it in print if it wasn't tue', both registered
trademark phrases of Defendant Western Holdings.

28.  In fact, Defendants' advertising claims are false, misleading, deceptive and inaccurate.
Contrary to Defendants' advertising claims, Akavar’s formulation is not the result of years of
intensive research. Nor is Akévar a new generation of powerful, foolproof, bio-active weight-toss
compound.

29.  Although tbe ingredients of Akavar are not listed in the advertising, and are not
available on the website, the product packaging claims that Akavar-20/50 is "A Proprietary Blend
Containing:"”

Yerba Mate (Leaf) SE
Trimethylxanthine (li.e. Caffeine)
Guarana (Seed) SE

Damiana (Leaf, Seed) SE -
Green Tea (Leaf) SE

Ginger (Root)

Kola Nut SE

Schinsandra (Fruit)

Scutellaria (Root) SE

Tibetan Ginseng (Root) SE
Cocoa Nut SE

DoeOo000OOOOoOQo
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b

questions of law or fact is also superior to multiple individual actions or piecemeal litigation because
it conserves the resources of the litigants, and promotes consistency and efficiency of adjudication,
49,  Plaintiff and Class members have all suffered, and will continue to suffer, harm and
damages as a result of defendants' unlawful and wrongful conduct, and have been and are at risk of
irreparable harm. Additionally, the prosecution of separate actions by individual Class members
against defendants would créate a risk of inconsistent or varying adjudications with respect to
indivi‘dual members of the Class that would establish incompatible standards for defendants and
would create a risk of adjudications with respect to individual Class members that would, as a
practical matter, be dispositive of the interests of other Class members or substantially impair or
impede their ability lo protect their interests, thereby making class certification appropriate.
50.  Defendants have acted and failed to act on grounds generally applicable to plaintiffs
and Class members, thereby making appropriate final injunctive, declaratory, or other equitable relief
as to the Class as a whole. |
FIRST CAUSE OF ACTION

Violations of the Unfair Competition Law, the Deceptive, False and
Misleading Advertising Statutes :

5. The preceding paragraphs of this Complaint are realleged and incorporated by
reference. This cause of action, which alleges violations of the UCL, FAL, and the CLRA, is asseried

against all of the defendants.

52, Under Bus. & Prof. Code §§ 17204 and 17535, and Civ. Code § 1780, plaintiffs have

standing to assert these claims on behalf of themselves, the members of the Class, and the general

] .
53.  In violation of the UCL, the FAL, and the CLRA, defendants committed and/or aided

and abetted unlawful, unfair and deceptive business acts and practices, thereby obtaining unlawful

-15-
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1 || company n entity of unknown origin;
JOSEPH BODE, an individual; SHEILA
2 || ERICKSON, an individual; WALGREEN
3 || COMPANY dba WALGREENS, an Illinois
corporation; GENERAL NUTRITION
4 || CORPORATION, dba GNC, a
Pennsylvania corporation;
5 | DRUGSTORE.COM, a Washington
p corporation; WESTERN HOLDINGS,
LLC, a limited liability company of
7 || unknown origin; DENNIS GAY, an
individual; DANIEL B. MOWREY dba
8 | AMERICAN PHYTOTHERAPY
RESEARCH LABORATORY;
9 | MITCHELL K. FRIEDLANDER, an
10 || individual; and DOE DEFENDANTS 1-
.- |0, Inclusive,
11
Defendants.
12
13 |
14
15 L INTRODUCTION
16 Defendants are defrauding hundreds of thousands of unwary consumers by
17 | selling a diet pill (“Akédvar”) with a simple (and absolutely false) tagline: “Eat all you
18 || want and still lose weight. We couldn’t say it in print if it wasn’t true.” Defendants
19'|| also claim that, by using Akivar, consumers will experience “clinically proven weight
20 || Joss of up to 1603%” without changing eating or exercise habits.” '
21 ' :
22 These claims are absolutely false. Plaintiffs bring this lawsuit to enjoin these lies
23 || and to recover the many millions of dollars generated by Defendants via the false and
24 (| misleading claims.
25
26 II. THE PARTIES
27 1.  Plaintiffs Nicole Forlenza and Shaiden Monroe are residents of California
28 || and have purchased Akivar from Walgreen’s or GNC. |
CALL, JRNSEN &
"’ conronaion. || AKAD]-01:503448_1DOC:5-26-09 -2-
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results advertised by Defendants are spurious and of no practical significance because
the sample population (twenty-four subjects) tested was insufficient to create a basis
upon which to reject the null hypothesis; and (D) Akdvar Slimming Gel has no

pha.nnacéutical value.

34. On information and belief, Defendants knew that Akivar 20/50 and | .

Akivar Slimming Gel did not have the propertiés Defendants claimed, and that it, was
defective as set forth above, but nevertheless manufactured and marketed the product as
set forth above. | |

35. Defendants sell Akdvar 20/50 and Ak#var Slimming Gel at prices up to
$40.00 per package based on the preceding false claims. As a result, Defendants have
wrongfully made tens of millions of dollars in profits from California consumers. |

3.  Relacore
36. Defendants Carter-Reed and Basic Research manufacture Relacore under

the names “Relacore Extra,” “Relacore PM,” “Relacore Stress Reducer/Mood
Elevator,” “Relacore Cortisol Control,” and other names. Defendants make the

following claims for Relacore products:

(a) Relacgire_ is an agent that targets “belly fat” and controls nervous

. binge eating and anxiety.

(b) Relacore “...reduce[s] turﬁmy bulge by cdnu'olling the Cortisol
increase generated by diet-related stress and anxiety that can lead to

’stubbor_ﬁ belly fat retention ... not to mention ... that all time diet -
killer ‘Nervous Binge Eating’” A true and correct copy of |

* Defendants’ online claims on these points is attached hereto as
Exhibit9. -
37.  Plaintiff M. Bodor is informed and believes that the claims for Relacore
are false and misleading for the following reasons: | o
11/
/117
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(®)

537280_LDOC:3-1009

the Internet, and in the premises of the Retailer Defendants where
they purchased the product, and which explicitly state that a
consumer need not change his or her diet and exercise routine in
order to lose weight with the product, and that Akévar 20/50
automatically reduces caloric intake and causes weight loss

accordingly. Plaintiffs Forlenza, Monroe and 1. Bodor have used

Akdvar 20/50 and Ak#var Slimming Gel, but the products_ have not
worked as advertised. Specifically, they have not experienced |

weight loss without the need for change in diet and exercise routines,

Akiivar 20/50 did not automatically reduce their caloric intake and

~ cause weight loss, and Akiivar Slimming Gel did not make them

appear thinner. Plaintiffs Forlenza, Monroe and I Bodor thus have
suffered significant injury and damage because they purchased a
product based on false advertising and because the product has not
worked as advertised.

Prior to the filing of this action, Plaintiffs Batiz and Winzen
purchased Zantrex-3 products for their own personal use. In so
doing, Plaintiffs Batiz and Winzen believed and relied specifically
on the representations contained in the marketing materials for the

. pfodﬁcts, which they had viewed on television, on the Internet, and
in the premises of the Retailer Defendants where they purchased the
“product, and which explicitly state that Zantrex-3 will cause 546%

more weight loss than the leading ephedrine-based diet pill, that the
weight loss will be rapid due to the fast acting product and would
also be long lasting, and that the product would cause a very high

energy boost and increase potency. Plaintiffs Batiz and Winzen

have consumed Zantrex-3, but the product has not worked as
advertised. Spéciﬁcally, Plaintiffs have not experienced rapid
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1 and cause weight loss, nor did it create any of the “slimming” results
2 claimed Plaintiffs Forlenza, Monroe and 1. Bodor thus have
3 suffered sxgmﬁcant injury and damage because they purchased a
4 product based on false advertising and because the product has not
5 worked as advertised. ~ \ '
6 ~ (b) Prior to the filing of this action, Plaintiffs Batiz and Winzen
7 purchased Zantrex-3 products for their own personal use. In so
8 doing, Plaintiffs Batiz and Winzen believed and relied specifically
9 on the representations contained in the marketing materials for the
10 products, which they had viewed on television, on the Internet, and
1§ in the premises of the Retailer Defendants where they purchased the
12 ~ product, and which explicitly state that Zantrex-3 products will
13 cause 546% more weight loss than the leading ephedrine-based diet
14 pill, that the weight loss will be rapid due to the fast acting product |
15 || and would also be long lasting, and that the product would cause a
16 very high energy boost and increase potency. Plaintiffs Batiz and
17-) Winzen have consumed Zantrex-3 products, but they have not
18 worked as advertised. Specifically, Plaintiffs have not experienced
19 rapid weight loss, or any weight loss at all as a consequence of
20 consuming Zantrex-3 products, and have experienced no energy
21 boost or any of the other results claimed for the product. Plaintiffs
22 Batiz and Winzen thus have suffered significant injury and damage
23 because they purchased a product based on false advertxsmg and
24 it because the product has not worked as advertised.
25 (c) Prior to the filing of this action, Plaintiff M. Bodor purchased
26 "+ Relacore for her own personal use. In so doing, Plaintiff M. Bodor
27 believed and relied specifically on the representations contained in
mmmﬁ the marketing materials for the products, which she had viewed on
- ‘&%ﬁ“ 537280_1.D0C:3-10-09 =33 |
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5742 West Harold Gatty Drwe
Sali Lake Cily, UT 84116

phone (801} 517-7000
fax (801} 517-7001
website www BasicResearch.org

January 31, 2008

{VIA FEDERAL EXPRESS AND ELECTRONIC MAIL} o
Admiral insurance Company e
1255 Caldwe!l Road
Cherry Hill, NJ 08034
Attn: Claims Department
E-Mail: admclaims@admiralins.com

Re: Tender of Claims -- Admiral Insurance Company Palicy No. CA00001165-01
Insured: Covarix, LLC D/B/A: Basic Research, LLC; Covanx LLC and Subsidfaries;
‘Western Holdings, LLC and Subsidiaries, etc.

To Whom It May Concern:

Covarlx, LLC dba Basic Research, LLC (“Basic Research”) and Subsidiaries, and Western.
Holdings, LLC and Subsidiaries, among others (collectively the "insureds"), are the named
Insureds under Admiral Insurance Company Police No. CAOD001165-01. The Insureds hereby
provide notice, and tender the defense, of the following lawsuits and claims asserted against,
inter olia, Basic Research, LLC, Dynakor Pharmacal, LLC, and Western Holdings, WLC:

1. Miller v. Basic Reseorch, LLC, et al., United States District Court, District of Utah, Civil
No. 2:07-CV-00872; and '

2. Tompkins v. Bosic. Research, LLC, et of., Superior Court of the State of Cahforma,
Sacramento
Coun;y, Civil-No. 34-2007-000882591,

For your reference, coples of the complaints filed in both cases.are enclosed herewith,
together with copies of all other papers which have been filed in each case as of the date of this
letter. The Insureds first received a copy of the complaint in the Miller case on about November
10, 2007, The insureds first received.a copy of the complaint in the Tompkins case on about:
December 10, 2007, The named plaintiff in the Tompkins case is Mary Tompkins. The named .
plaintlffs in the Miller case are: Pamela Miller, Randy Howard, and Donna Patterson.

Each of these cases purports to be brought as class actions, and purports to assert false
advertising claims relating to the marketing and sales of a product known as Ak3var®-20/50
{*Akavar"). In essence, the plaintiffs in both cases assert that the named defendants made false
advertising claims concerning, /nter alia, the efficacy of the Akdvar product, In the Miller case,

. the plaintiffs seek class certification for a purported nationwide class of consumers who have,

N 4
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GAUNTLETT & ASSOCIATES

ATTORNEYS AT LAaw

18400 Von Karman, Sutte 300
Irvine, Califomia 92612
Phone: (949) 553-1010 « Facsimlle: (949) §53-2050
Emall: info@gauntiatiiaw.com
Website: www.gauntiettiaw.com

Our File Number: -

10448-014

Tuly 15, 2009

VIA EMAIL & UPS OVERNIGHT
d.kagen@admiralins.com

Dawn Kagen

ADMIRAL INSURANCE COMPANY -
Claims Superintendent

1255 Caldwell Road

P. 0. Box 5725

Cherry Hill, NJ 08034-3220

Re: Forlenza, et al. v. Basic Research, LLC, et al. o
U.S.D.C., Central District of California, Southern Division (Santa Ana),
" Case No. CV 09-03730-AG (SSx) (the “Forlenza suit™)
" Insured: Covarix, LLC dba Basic Research, LLC
Claimant:  Nicole Forlenza, Shaiden Monroe, E. Batiz and J, Boschen

Admiral Policy Nos.: CA000011665-01 and CA000011665-02
Admniral Claim No.: C137310
Dear Ms, Kagen:

We are counsel along with Howrey, LLP for Admiral’s insured, Covarix, LLC, dbe Basic
Research, LLC in the above-captioned lawsuit. We write to update Admiral about certain
developments in the litigation that your July 6, 2009 letter does not mention. :

On hme 11, 2009 the First Amended Complaint was filed in the Forlenza suit and
previously sent 10 ‘Admiral. The FAC differs from the. Complaint previously tendered for
defense in that: (1) Plaintiffs Nicole Forlenza and Shaiden Monroe have abandoned their class
action allegations and now sue as individuals, alleging defendants® false advertising of weight-
loss supplement Akiivar in violation of California’s Unfair Competition Law (“UCL”) and
California Legal Remedies Act (“CLRA”); (2) new Plaintiff “E. Batiz” alleges class claims
based on dcfendants’ purported misleading advertising: of Zantrex-3, a different weight loss
supplement; and (3) new Plaintiff “J. Boschen” alleges class claims based on defendants’
purported misleading advertising of Relacore, a different weight loss supplement. Admiral’s
insureds request coverage and a defense. of these additional claims as well as those of Forlenza
and Monroe. ‘

Defendants have retained bofh our fimm and Howrey, LLP as co~comsei in this case,

165570.1-10448-014-7/15/2009 12:52 PiM
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Murray, Peggy A.

Page 1 of 2

From: Sussman, Andrew M.
Sent:  Thursday, November 19, 2009 11:15 AM
To: Karen A. Knokey; Murray, Peggy A.; Lowe, James A.

Subject: FW: Admiral Insurance Claim No. C137310 on Behalf of Insured Covarix, Inc., dba Basic Research,
LLC

David and Jim:
FYl--

AMS

From: DKagan@admiralins.com [mailto:DKagan@admiralins.com]

Sent: Thursday, November 19, 2009 11:09 AM

To: Sussman, Andrew M,

Subject: Re: Admiral Insurance Claim No. C137310 on Behalf of Insured Covarix, Inc., dba Basic

Research, LLC

Dear Mr. Sussman-

| apologize for the delay. We are having the rates and legal bills reviewed by counsel. | followed up with
them yesterday and hope to hear from them in the immediate future.

Dawn Kagan

Claims Superintendent

Admiral Insurance Company
1255 Caldwell Road

PO Box 5725

Cherry Hill, NJ 08034-3320
Phone: 856-429-9200 ext 360
Fax: 856-429-3630

E-mail: dkagan@admiralins.com

"Sussman, Andrew M.” <AMS@gauntletaw.com> To <dkagan@admiralins.com>

cc "Karen A. Knokey” <KAK@gauntlettltaw.com>, "Murray, Peggy A."
<PAM@gauntiettiaw.com>, "Lowe, James A." <JAL@gauntiettlaw.com>

Subject Admiral insurance Claim No. C137310 on Behalf of Insured Covarix,
Inc., dba Basi¢ Research, LLC

11/19/2009 02:06 PM

Dear Ms. Kagan:

We have had no response to our letter to you of September 30, 2009 (a copy of which is attached) which:
(1) confirmed your representation on Admiral Insurance's behalf that Admiral would defend its insureds in
the Forlenza, et al v. Basic Research, LLC et al lawsuit; (2) provided copies of the insureds’ defense
counsels' invoices for legal fees and expenses incurred in the defense as of the invoices' dates; and (3)
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GAUNTLETT & ASSOCIATES
David A. Gauntlett [Pro Hac Vice]
Andrew M. Sussman [Pro Hac Vice]
18400 Von Karman, Suite 300
Irvine, California 92612
Telephone:  (949) 553-1010
Facsimile:  (949) 553-2050
info@gauntlettlaw.com
ams@gauntlettlaw.com

MANNING, CURTIS, BRADSHAW & BEDNAR LLC

Alan C. Bradshaw (4801)

Tyson Snow (10747)

170 South Main Street, Suite 900
Salt Lake City, Utah 84101-1655
Telephone: (801) 363-5678
Facsimile: (801) 364-5678
abradshaw(@mc2b.com
tsnow(@mc2b.com

Attorneys for Plaintiffs and Counterdefendants

Basic Research, LLC, Dynakor Pharmacal, LLC, The Carter-Reed Company, LLC,
Zoller Laboratories, LLC, Dennis Gay, Daniel B. Mowrey and Mitchell K. Friedlander

UNITED STATES DISTRICT COURT

DISTRICT OF UTAH

BASIC RESEARCH, LLC, et al,,
Plaintiffs and Counterdefendants,
Vvs.

ADMIRAL INSURANCE COMPANY, a
Delaware corporation,

Defendant and Counterclaimant.

AND RELATED COUNTERCLAIM

Civil No. 2:09-cv-00878 CW
Judge: Clark Waddoups

PLAINTIFFS’ REQUEST FOR
JUDICIAL NOTICE IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT AS TO LIABILITY
ON ADMIRAL INSURANCE
COMPANY’S DUTY TO DEFEND
MILLER/TOMPKINS AND
FORLENZA LAWSUITS

167933.2-10448-014-7/8/2010

REQUEST FOR JUDICIAL NOTICE
Case No. 2:09-cv-00878-CW
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Int. CL: 5
i S, Cls.: , 1, and 52
Prior U.S. Cls.: 6, 18, 44, 46, 51, an 2 Reg. No. 3,441,872
United States Patent and Trademark Office  Registered June 3, 2008
TRADEMARK
PRINCIPAL REGISTER
EAT ALL YOU WANT AND STILL

TL.OSE WEIGHT

WESTERN HOLDINGS, LLC. (WYOMING LTD THE MARK CONSISTS OF STANDARD CHAR-

LIAB CO) ; ACTERS WITHOUT CLAIM TO ANY PARTICULAR
1821 LOGAN AVENUE FONT, STYLE, SIZE, OR COLOR.
CHEYENNE, WY 89701

FOR: DIETARY SUPPLEMENTS, IN CLASS 5 (U S. SN 77-160,070, FILED 4-18-2007.
CLS. 6, 18, 44, 46, 51 AND 52).

FIRST USE 1-26-2007; IN COMMERCE 1-26-2007.  JILL PRATER, EXAMINING ATTORNEY
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ADMIRAL’S RESPONSE: Admiral does not dispute that the Tompkins Suit alleges
that Basic Research made misleading claims to promote Akédvar as a product that enabled one to
lose weight without diet or exercise. Admiral also does not dispute that such claims, according
to Tompkins Plaintiffs, were a widespread problem, nor that others have made similar claims to
advertise weight loss products. However, as with the Miller Complaint, Basic Research
mischaracterizes the Tompkins Plaintiffs’ statements. The Tompkins Plaintiffs’ statement that
fraudulent weight loss products are a widespread problem sets up its allegation that Basic
Research took part in an “epidemic” of consumer fraud in the weight loss industry. Id. at 4 16-
17. Basic Research misconstrues this statement as support for its contention that the Tt émpkins
Plaintiffs have sued Basic Research in connection with its use of another’s advertising ideas.
However, the Tompkins Plaintiffs are suing Basic Research not for injury due to use of
another’s advertising ideas, but for consumer fraud. The Tompkins Complaint states:

Fraudulent weight loss products are an enormous problem in the United States....

Basic Research was created to capitalize on the fraudulent weight loss product

epidemic.

Tompkins Class Action Compl., §9 16-17. The Tompkins Plaintiffs point to the “widespread
problem” of misleading claims about easy weight loss products as background for its allegations
of fraud by Basic Research. They allege neither that Basic Research used another’s advertising
ideas, nor that they suffered any injury because of it.

BASIC RESEARCH’S FACT NOS. 25-26. For the purposes of thi;v» Motion, Admiral

does not controvert the statements of fact in paragraphs 25-26.

(3)  The Forlenza Suit

: 14
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and not the covered offense of the use of another’s advertising ideas in Basic Research’s
advertisements. The alleged use of Western Holdings’s taglines'® is merely factual background
in the Underlying Complaints and does not trigger Admiral’s duty to defend Basic Research
against claims of advertising injury.
E. No Reasonable Interpretation of the Underlying Actions Leads to the
Conclusion that Any of The Underlying Plaintiffs Assert the “Personal and
Advertising Injury” Offense of “Use of Another’s Advertising Idea.”
1L The Only Reasonable Interpretation
The foundational premise of Basic Research’s argument is that the policy covers false
advertising so long as the insured employs false claims that were the brainchild of someone other
than the insured. Accordingly, the argument goes, so long as the insured uses some straw-man
as the “owner” of the false statement, there is coverage. There is no reasonable rationale for
such a conclusion. What is the sense of covering false advertising that the insured paid for
someone else to provide versus false advertiéing that the insured dreamed up? The answer is
“none.” What the policy clearly covers is the unauthorized taking and use of someone else’s
advertising idea.

2. Case Law Interprets Policy Language to Fall Outside of the Personal
and Advertising Injury Coverage.

The case law is not prolific with respect to the particular offense in question. However,

that which does exist views the coverage from the common sense perspective advocated by

Admiral.

% Indeed, the facts of this case show that Western Holdings, the company that is supposedly the
originator of the incriminated taglines, is actually a named insured under the Admiral policy.
Moreover, as the trademark registrations offered into evidence by Basic Research are dated June
2,2008. This registration post-dates 1) the filing of the Miller Suit; 2) the filing of the Tompkins
Suit; and 3) the inception of the first Admiral policy.

37
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Finally, in Superperformance Intern. v. Hartford Cas. Ins. (E.D. Va. 2002) 203
F.Supp.2d 587, 589-590, a manufacturer of sports cars and related products sued
the insured for marketing similar products improperly bearing the manufacturer's
name. After the insurer declined to provide a defense in the action, the federal
district court concluded that the nonconformity exclusion precluded coverage for
the manufacturer's false advertising claims. (/d. at p. 598)
TCI contends that the nonconformity exclusion is ambiguous, and can be
reasonably understood as operating to bar coverage for claims by consumers, but
not claims by competitors. Pointing to Aragon-Haas v. Family Security Ins.
Services, Inc. (1991) 231 Cal App.3d 232 [282 Ca. Rptr. 233. (4ragon-Haas),
TCI argues that we are obliged to accept its proffered interpretation of the
exclusion for purposes of assessing Peerless's demurrer. (fn omitted) As the
nonconformity exclusion is not ambiguous, we reject TCI's contention.
Total Call Int’l, 181 Cal.App.4th at 172-173. As one can see, the foregoing cases and the
courts’ analyses of Exclusion “g” are persuasive and show that in the present case, the
Underlying Plaintiffs’ claims rely entirely on the allegation that Akdvar 20/50 “[did] not
live up to the promise of” being able to eat everything and still lose weight. Thus
coverage for the claims is precluded under Exclusion “g.”
s. Exclusion “g” Can Only Bar Indemnity But Not Defense
Basic Research claims that Exclusion “g” only operates to bar the duty to
indemnify and not the duty to defend because ultimately Plaintiffs may not be able to
prove their ¢laim that Akdvar 20/50 fails to conform to the advertised statements of
quality and performance. See Basic Research’s Initial Memorandum at 23. Basic
Research ignores a fundamental tenet of insurance law, that the duty to defend is
determined by a comparison of the allegations of the complaint, if proven true, with the
insurance policy. If the allegations fall within a policy exclusion, there is no duty to

defend. See Deseret Fed. Co., 714 P.2d at 1147 (Utah 1986) (“Conversely, where there

is no potential liability [due to the fact that the allegations fall within the scope of an
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Pursuant to Rule 201 of the Utah Rules of Evidence, (“Plaintiffs”)" respectfully request
that the Court take judicial notice of the “Memorandum Decision And Order Granting Plaintiffs’
Motion For Approval Of Nationwide Class Notice Program And Denying Defendants’ Motion
For Stay” (the “Order”), entered on March 2, 2011 (the “Miller suit”).2 A copy of the Order is
attached as Exhibit “27.” Judicial notice of orders entered in courts is appropriate3 and is
particularly appropriate here to refute Admiral’s argument that the remedies sought by the Miller
suit plaintiff class are restitutionary in character rather than damages® — an argument Admiral
first raised at oral argument. |

Plaintiffs had no prior opportunity or ability to bring this Order to this Court’s attention.®
The Order should be considered by this Court in connection with Plaintiffs’ pending Motion For
Partial summary Judgment on the same grounds asserted by Admiral in support of its March 21,
2011 “Notice of Supplemental Authority” in opposition to Plaintiff’s Motion.

As now defined by the Miller Court, the Miller class includes all persons who purchased

Akivar after seeing or hearing the “advertisement” at issue in this insurance coverage lawsuit

'Basic Research, LLC; Dynakor Pharmacal, LLC; The Carter-Reed Company, LLC; PC MGMT,
Inc.; Joseph Bode; Sheila Erickson; Dennis Gay; Daniel B. Mowrey; Mitchell K. Friedlander;
and Zoller Laboratories, LLC.

*Pamela Miller, et al. v. Basic Research, LLC, et al., United States> District Court, District of
Utah, Case No. 2:07-CV-871 TS.

3State ex rel. A.S., 2008 UT App. 71, 2008 WL 601267, at *2 (Utah Ct. App. March 6, 2008)
(court may take judicial notice of “legal documents . . . generated through court
proceedings . . . .”).

‘Limelight Productions, Inc. v. Limelite Studios, 60 F.3d 767, 769 (11th Cir. (Fla.) 1995) held
that measuring a plaintiff’s monetary remedy as the amount of defendant’s profits from alleged
wrongdoing (in Limelight, for trademark infringement; here, for false advertising) does not
change the remedy’s character from “damages” to “restitution.”  Limelight’s logic is
underscored here because any damages that ultimately may be awarded to the Miller plaintiff
class would not be measured by adding up the individualized amounts paid by each class
member for Akivar. The Miller complaint’s damage claims (Exhibit “3,” p. 54) are not so
limited.

5The Order was entered on March 2, 2011 — the same date on which (pursuant to this Court’s
order entered February 18, 2011) Plaintiffs and Defendant Admiral Insurance Company
(“Admiral”) filed their moving, opposition and reply papers in support of and in opposition to
Plaintiffs’ Motion For Partial Summary Judgment which was argued herein on March 24, 2011.
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