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STATEMENT OF ISSUES PRESENTED ON APPEAL

I. Are there genuine issues of material fact precluding
summary judgment on the basis of misrepresentation in the insurance
application?

A. Misrepresentation: 1. Did Lynn Hardy inform
Prudential's agent of his 1974 heart attack? 2. Did Prudential's
agent represent to Lynn Hardy that the old heart attack need not be
disclosed in the application?

B. Intent to Deceive: Did Lynn Hardy intend to
deceive Prudential?

C. Materiality: 1. Was the omitted information
material to Prudential's risk? 2. Does Prudential's rule of disre-
garding medical history beyond five years old render the omitted
history immaterial? 3. Does Prudential's waiver of a rating on the
disclosed information render immaterial the omitted information?

D. Reasonable Reliance: Did Prudential rely on the
omission and was that reliance reasonable?

II. Was Prudential on "inquiry notice" so as to equitably
estop.it from asserting the defense of misrepresentation?

A. Was Prudential on notice to conduct a further
inquiry? -

B. Did Prudential conduct a reasonably thorough
inquiry prior to issuing the policy?

IITI. Did the trial court err in granting rescission on
the basis of claimed misrepresentations outside of the insurance
application?

IV. 1Is Prudential precluded from obtaining rescission by
its own discriminatory and bad faith handling of the claim and by
the inequitable result that rescission would produce?

A. Did Prudential unfairly discriminate against Mrs.

Hardy in denying the insurance proceeds in violation of the Utah
Insurance Code?

B. Did Prudential violate its duty of good faith and
fair dealing in handling Mrs. Hardy's claim?
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STATEMENT OF THE CASE

This is an action to recover the proceeds due under a life
insurance policy issued by the Prudential Insurance Company of
America on Lynn Hardy, the plaintiff's deceased husband. Prudential
counterclaimed for rescission of the policy on the basis of misrep-
resentation in the insufance application. Third Distric£ Judge Dean
E. Conder granted defendants' motion for summary judgment rescinding
the policy. (Record pp. 1041-43; Addendum pp. 1-3.) Plaintiff filed
a motion to reconsider under Rule 60(b), U.R.C.P., on the grounds of
material misrepresentation of facts by opposing counsel. The court
reexamined the file and reaffirmed its prior decision. (Rec. D.
1146.)

STATEMENT OF FACTS

A. Application and Underwriting:

Lynn Hardy was a truckdriver by vocation. 1In 1977 he
married the plaintiff, Cheryl Hardy, and together they started their
own trucking business. They built the business up over time until
they had acquired on contract five trucks and eight trailers.

(Hardy Dep. pp. 5-7.) About that time, Prudential's agent, defen-
dant Wayne Rigby, contacted the Hardys and interested them in some
mortgage life insurance on Lynn to cover the debt on the trucking
business if he died. (Frankel Dep., Ex. 1, hereinafter referred to
as FDE-1, p. 142; Hardy Dep. pp. 35-36, 38-39; Rigby Dep. pp. 36—

37.)
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Agent Rigby brought a life insurance application form to
the Hardy home on August 4, 1981. Rigby completed the answers to
Part 1 of the form as Lynn responded to the written questions.
(Hardy Dep. pp. 41, 43-44.) The amount of coverage applied for,
based on the approximate amount of the business debts, was
$300,000. The named beneficiary was Lynn's wife, Cheryl, and Lynn
was to pay the monthly premium of $161.65. (FDE-1 pp. 81-82, Add.
pp. 4-7.) During the completion of Part 1, Lynn told Agent Rigby
that he had a heart attack in 1974, seven years earlier. (Hardy
Dep. pp. 47-48, 60, 62, 73, 128.)1 Rigby responded that the heart
attack would not affect issuance of the policy and that the informa-
tion need not be included in the application because Prudential
disregards medical history beyond five years old. (Hardy Dep. pp.
63, 48-49,.59—63, 65~-66, 71-73;—see also Aff'ts of Jan Hardy and
Mark Ith, Rec. pp. 1012-15, Add. pp. 30-33.)

Part 2 of the application consisted of questions regarding
medical history and a physical examination. Agent Rigby arranged
for Part 2 to be completed by Launa Perry (now Noble), a paramedic,
on August 7, 1981. 1In reliance upon Agent Rigby's assurance that

the old heart attack need not be listed in the application, Lynn did

Ton January 5, 1974, Lynn suffered a sudden inferior wall
myocardial infarction, (FDE-1 pp. 59-60, 68), which is an
insufficiency of circulation to the inferior wall of the
middle layer of the heart muscle. Stedman's Medical
Dictionary pp. 630-31, 820 (3d Lawyers' Ed. 1972).
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not disclose the heart attack to Ms. Perry. However, Lynn did dis-
close that his father and two brothers had died prematurely from
heart attacks, that he smoked cigarettes, and that he had received a
Department of Transportation physical from Dr. G.W. Taylor in
1979. Ms. Perry's physical examination consisted of little more
than an electrocardiogram (ECG). She did not compleﬁe the sections
of the exam pertaining to cardiovascular and circulatory condi-
tion. Lynn signed the Part 2, authorizing Prudential to obtain his
medical records from any physician listed. (Hardy Dep., Ex. C, Add.
pp. 8-9.)

Prudential's underwriting department in California
received Lynn's application on August 1l and was required to make a
final determination by October 5, sixty days from the application.
(FDE-1 pp. 207A, 225, 284.) As part of its routine underwriting
review, Prudential requested a background and financial inspection
by Equifax Services, an independent information service, and an
attending physician's statement (APS) from Dr. Taylor, who was
listed on the Part 2. (FDE-1 pp. 207, 214; see also Wiczek Dep. pp.
6-7; Reed Dep. pp. 51-55 and Ex. 6.) The Equifax report confirmed
Lynn's two-pack-per-day smoking habit; disclosed the name of another
attending physician, Dr. Peterson; and revealed that another of
Lynn's brothers, still living, also had "heart problems." (FDE-1
pp. 208-10, Add. pp. 34-36.) The APS from Dr. Taylor revealed no
cardiovascular information. (FDE-1 p. 215.) Meanwhile, the under-

writing department received the result of the ECG performed by
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Ms. Perry, showing a first-degree atrioventricular (AV) heart
block.2 (FDE-1 p. 211, Add. p. 37.)

On August 14 the underwriting department discovered that
Part 2 of Lynn's application had mistakenly been completed by a
paramedic rather than by a physician, as required by the policy
amount. (Rec. p. 82; Reed Dep. p. 56 and Ex. 7; FDE-1 p. 283.) As
a result, a second Part 2 was completed by Dr. Joseph R. Evans on
August 25. Reference to Lynn's prior heart problem was omitted in
continuing reliance on Agent Rigby's prior instruction that it need
not be listed. However, Lynn confirmed that he had smoked for 20
years and disclosed the additional information that he had rheumatic
fever as a child; that he received a Department of Transportation
physical every two years, including a recent exam by Dr. Jay
Capener; and that he had previously been treated by Dr. Val Sundwall
at Cottonwood Hospital, the same physician and hospital that treated
Lynn for his 1974 heart attack. (See Rec. p. 1059, Add. p. 38.)
Dr. Evans' physical examination of Lynn reported no current cardio-
vascular disorder. Lynn also signed this Part 2, again authorizing
Prudential to obtain his medical records from any of the named
sources. (Hardy Dep., Ex. D, Add. pp. 10-11.)

Based on Lynn's medical information, his heart block and

family history of heart disorders in particular, underwriter Tom

20bstruction causing impairment or prolongation of normal
conduction time (P-R interval) between atria and ventricles
of the heart. Stedman's Medical Dictionary p. 162 (34
Lawyers' Ed. 1972). .
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Shaw recommended issuing the policy with a special class 1 rating to
account for the higher risk.3 (FDE~-1 p. 217, Add. p. 39.) However,
Prudential's medical department waived the rating, stating that Lynn
was "standard physically." (Id.) Shéw's supervisor, Marilyn Reed,
then discovered that another mistake had been made. According to
dnderwriting rules governing applications with three known cases of
early coronary death, Shaw should have requested Dr. Evans to obtain
a chest X-ray at the time he completed the Part 2 on Lynn. (FDE-1
p. 218, Add. p. 40; Reed Dep. p. 66 and Ex. 5, p. VII-1l.) A chest
X~-ray was then ordered, but before the result was received on
October 7, the deadline for final action had passed and no further
underwriting investigation was undertaken. (FDE-1 pp. 285, 223,
225, 290.) Notice that the policy had been approved standard was
mailed the next day, but the policy was back-dated to take effect as
of September 17, 198l1. (FDE-1 p. 286, Add. p. 41; Id. p. 229, Add.
p. 12.)

B. Review and Denial of Claim

Lynn Hardy died suddenly and unexpectedly of a myocardial
infarction on December 4, 1982, fourteen months after the policy was

issued, and within the two-year contestability period. (FDE-1 p.

3a policy may be issued "standard," if the insured has no
ratable physical impairment, or "rated," according to the
degree of physical impairments. A special class rating is
determined by assigning "debits" for each impairment,
totaling the debits, and then classifying the policy
according to the corresponding debit total in the given
table. A rated policy requires charging a correspondingly
higher premium. (See Reed Dep., Ex. 5.)
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204; Add. p. 17.) Lynn's widow and beneficiary, Cheryl, submitted
her "Claim for Insurance Contract Benefits" on December 15. (FDE-1
p. 200.) Prudential's claims department immediately sent Lynn's
file to its home office investigator, Richard Stelzner, requesting
him to conduct a "contestable investigation." (Id. pp. 188-89;
Stelzner Dep. pp. 21-22.) Stelzner reviewed Lynn's application for
medical leads and conducted his investigation on January 6, 1983.
(FDE-1 p. 140, Add. p. 42.) He confirmed with Mrs. Hardy that Lynn's
physician was Dr. Val Sundwall. Stelzner then visited Dr.
Sundwall's office and obtained a lead to the University Medical
Center.- At the University Medical Center, Mr. Stelzner obtained the
records of Lynn's 1974 post-heart attack tests and a lead to the
Cottonwood Hospital. At the Cottonwood Hospital, Stelzner obtained
the records of Lynn's 1974 heart—attack. (Add. pp. 42-45.)
Following Stelzner's report of Lynn's 1974 heart attack,
Prudential's claims department deliberated for the next month and a
half over whether they could deny the claim despite their rule to
disregard medical history beyond five years prior to the applica-
tion. (See Frankel Dep., Ex. 2, p. 9, Add. p. 46; FDE-1 p. 123-24,
Add. pp. 47-48.) The question was finally referred to Prudential's
corporate headquarters in New Jersey, and senior claim consultant
Jan Drosendahl (LeRoux) ruled that an exception to the five-year
rule should be made in this case. (FDE-1 pp. 117-18, Add. pp. 49-
50.) Ms. Drosendahl also acknowledged the rule of law that bars
rescission for misrepresentation if the insurer was "on notice" to
conduct an inquiry that would have revealed the truth. She conceded
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that "the underwriters were concerned about Mr. Hardy's cardiovas-
cular status," but claimed that they "thoroughly investigated all
given possible leads to information." Therefore, she concluded that
the claim should be denied for nondisclosure of the 1974 heart
attack. (Id.) The claim was formally denied for that reason, and
Mrs. Hardy was informed of the denial on February 22, 1983, over two
months after the claim was submitted. (FDE-1 pp. 116, 113-14; Rigby
Dep. pp. 47-48; FDE-1 p. 102.) |

C. Facts Subsequent to Denial of Claim

Following Prudential's denial of the claim, Mrs. Hardy
filed a written complaint with the Utah Insurance Department. (FDE-
1 p. 76, Add. p. 51.) The Insurance Department reviewed the matter
and concluded that Prudential should reconsider its decision for
possible error:

It appears an error may have occurred in the underwriting
department . . . . If [the application] questions had been
reviewed more thoroughly the policy may not have been issued;

but the policy was issued and the insured and beneficiary
believed they would be protected if a loss did occur.

(FDE-1 p. 75, Add. p. 52, emphasis added.) The Insurance Department
requested that Prudential perform an "independent review" of the
claim, but Prudential's Vice President and Counsel, Ernest A. Long,
responded by sending a copy of his "informal analysis," previously
sent to plaintiff's counsel. (Long Dep., Ex. 2.) The Insurance
Department took no further action.
Mrs. Hardy subsequently filed this action against

Prudential and Agent Rigby alleging (1) breach of the insurance

contract, resulting in denial of the policy proceeds and loss of the
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. Hardy trucking business; (2) bad faith denial of the insurance
claim, justifying an award of consequential damages for emotional
suffering, punitive damages and attorney fees; and (3) intentional
infliction of emotional distress. (Rec. pp. 613-17.) Defendants
answered, (Rec. pp. 627-32), and Prudential counterclaimed for res-
cission of the policy, alleging fraudulent concealment of Lynn's
prior heart problem, (Rec. pp. 44-46). Mrs. Hardy filed a Reply
denying misrepresentation and alleging (1) that Lynn's prior heart
problem was disclosed to Agent Rigby and omitted from the applica-
tion at his suggestion; and (2) that Prudential is equitably
estopped from asserting the misrepresentation defense because it was
on notice to conduct an inquiry that reasonably would have revealed
the omitted history and it failed to conduct such an inquiry. (Réc.
pp. 619-21.)

Defendants moved for summary judgment. (Rec. pp. 472,
664.) Plaintiff opposed the motion, detailing and documenting
several material factual issues, including whether Prudential's
agent was informed of the prior heart problem. (Rec. pp. 992-
1015.) Plaintiff also filed a cross-motion for summary judgment on
the counterclaim for rescission on the alternative ground that even
if there were a misrepresentation, it was not sufficiently material
to justify rescission of the contract because Prudential conceded it
still would have issued the policy, but at a higher premium. (Rec.
pp. 975-87.)

The trial court granted defendants' motion for summary

judgment and rescinded the policy. The court found that Lynn and
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Cheryl failed to disclose the prior heart attack and supposed medi-
cation and treatment for heart disease. (Rec. pp. 1041-43, Add pp.
1-3.) Plaintiff moved for reconsideration under Rule 60(b),
U.R.C.P., on the grounds that defendants' counsel misrepresented,
and the court mistakenly relied on, the supposed facts of follow-up
medication and treatment. (Rec. pp. 1046-88.) Plaintiff obtained
the affidavit of Dr. Joseph L. Thorne to prove that Lynn's condition
was in remission and asymptomatic in the years following the heart
attack and that Lynn was not taking heart medication or being
treated for heart disease. (Rec. pp. 1068-70, Add. pp. 53-55.) The
court reexamined the matter but reaffirmed its prior decision of
summary judgment. (Rec. p. 1146.)

SUMMARY OF ARGUMENT

In reviewing this summary judgment, this Court must view
all evidence in a light favorable to the plaintiff, resolve all
doubts in favor of the plaintiff, and reverse the judgment if there
is any evidence from which a jury could possibly find the issues in
favor of the plaintiff or against the defendants.

In this case, there are several issues of material fact
precluding judgment as a matter of law. In essence, the plaintiff
argues that: (1) the medical history omitted from the application
was disclosed to the agent and imputed to Prudential; (2) the agent
directed the insured to omit that information from the application
and the insured was justified in relying on that direction; (3) the
agent's explanation for omitting the information was that Prudential

disregards medical history beyond five years old; moreover,
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Prudential does have and apply such a rule; (4) the insured did not
intend to deceive Prudential, as evidenced by what he disclosed to
the agent and on the application, and by his sincere belief that he
was in good health; (5) the omissions were not material to
Prudential's risk, as evidenced by the five-year rule, Prudential's
waiver of a rating on the information it did have, and the fact that
the policy still would have been issued; (6) Prudential is estopped
to rely on the claimed omissions and to assert the defense of mis-
representation because it was "on notice”™ to conduct a further
inquiry by checking available medical records and it failed to do
so; (7) Prudential may not void the policy on the basis of state-
ments made outside the application; and (8) Prudential is precluded
from obtaining rescission by its discriminatory and bad faith hand-
ling of the claim and by the inequitable result that rescission
would produce.

On each of these arguments there is evidence from which a
jury could reasonably find for the plaintiff and against the defen-
dants. Therefore, it was reversible error for the trial court to
weigh the evidence, judge credibility, and decide these issues with-
out a trial. |

ARGUMENT
POINT I: THE TRIAL CQURT ERRED BY GRANTING SUMMARY JUDGMENT IN

THE FACE OF MATERIAL ISSUES OF FACT ON EACH ELEMENT OF THE

MISREPRESENTATION DEFENSE.

Summary judgment may be granted only if the pleadings,

depositions, affidavits and other documents show clearly that there
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is no genuine issue as to any material fact and the moving party is
entitled to judgment as a matter of law. Rule 56{(c), u.R.C,P. 4

In order to avoid liability under an insurance policy on
the grounds of misrepresentation, the insurer must prove that (1)
there was a misrepresentation of fact; (2) the misrepresentation was
made with intent to deceive; (3) the fact misrepresented was
material; and (4) the insurer reasonably relied upon the misrepre-
sentation in issuing the policy. Utah Code Ann. §31-19-8(1)(1953);

Moore v. Prudential Insurance Co. of America, 26 Utah 2d 430, 491

P.2d 227, 230 (1971). Each of these elements of Prudential's
defense constitutes a separate question of material fact for the

jury. See, e.g., Major 0il Corp. v. Equitable Life Assurance

41q reviewing a summary judgment, this Court must
evaluate all the evidence and all reasonable inferences -
fairly drawn therefrom in a light most favorable to the
losing party. E.g., Bowen v. Riverton City, 656 P.2d 434
(Utah 1982). All doubts or uncertainty as to the
correctness of summary judgment must be resolved in favor of
permitting the issues to go to trial. E.g., Butler v.
Sports Haven International, 563 P.2d 1245 (Utah 1977).
Summary judgment may be affirmed only if it appears to a
certainty that the plaintiff in this case would not be
entitled to relief under any state of facts which could be
proved in support of her claims. See, e.g., Securities
Credit Corp. v. Willey, 1 Utah 2d 254, 265 P.24 422
(1953). It reasonable men could differ on the evidence in
this case and could reasonably find for the plaintiff,
summary judgment must be reversed. E.g., Jackson v. Dabney,
645 P.2d 613 (Utah 1982); Cardwell v. United States, 186
F.2d 382, 385 (5th Cir. 1951). It is not for the trial
judge on motion for summary judgment to weigh evidence,
judge credibility, and resolve factual disputes. The sole
inquiry is whether a material factual issue exists, and if
the trial judge went beyond that inquiry the summary
judgment cannot stand. E.g., W.M. Barnes Co. v. Sohio
Natural Resources Co., 627 P.2d 56 (Utah 1981).
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Society, 457 F.2d 596 (10th Cir. 1972) (applying Utah law); Burnham

v. Bankers Life & Casualty Co., 24 Utah 24 277, 470 P.2d 261 (1970);

Lester v. Sparks, 583 P.2d 1097, 1100-01 (Okla. 1978); 12A Appleman,

Insurance Law and Practice §7297 (1981). When any one of these
issues is disputed, summary judgment is inappropriate. Moreover,
Prudential must establish each element of its defense not by a mere
preponderance of the evidence, but by "clear and convincing" evi-

dence. See Utah State Dept. of Social Services v. Pierren, 619 P.2d

1380, 1381-82 (Utah 1980); Pace v. Parrish, 122 Utah 141, 247 P.2d

273, 274 (1952); Ostrov v. Metropolitan Life Insurance Co., 379 F.2d

829, 838 (3rd Cir. 1967). Therefore, if a jury examining these
issues could possibly find for the plaintiff, or find that the evi-
dence of fraud is anything less than clear and convincing, the sum-
mary judgment must be reversed.

Applying the principles of appellate review to the ele-
ments of claimed misrepresentation in this case, it is evident that

summary judgment was erroneous and must be reversed.

A. Misrepresentation

Prudential initially dénied Mré. Hardy's insurance claim
for the stated reason that Lynn failed to disclose his 1974 heart
attack on Part 2 of the application. (FDE-1 pp. 117-18, Add. pp.
49-50; FDE-1 pp. 116, 125, 187, 140-43, Add. pp. 42-45; FDE-1 pp.
113-14; Rigby Dep. pp. 47-48; FDE-1 pp. 102-03.) When it became
apparent, after commencement of the litigation, that the plaintiff
was prepared to dispute that claim, Prudential came up with the

additional allegation that Lynn also failed to disclose follow-up
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medication and treatment for his heart problem. While this belated
claim will be demonstrated to be immaterial and inaccurate, both
claimed misrepresentations are addressed together.

While Lynn did not disclose his 1974 heart problem on the
application, he and Cheryl did disclose it to Agent Rigby at the
time of the application. Cheryl Hardy testified:

Q. Okay. At some point you and Mr. Rigby discussed Lynn's
prior medical history?

A. Yes., There were a couple of different days involved. I
can't remember which one it was, but it was why I[sic] part
of the application was being filled out.

Q. Where was this discussion held?

A. In the kitchen at my house.

Q. Mr. Rigby was there? Who else was there?

A, Mr. Rigby, Lynn and I and I keep thinking somebody else
was there. I can't put my finger on who it was.

Q. Tell me about that discussion.

A. I know that Lynn told him that he had a heart attack in
1974.

0. Okay.

A. I told Mr. Rigby that he had some kind of clogged valve or
something just below the heart.

(Hardy Dep. pp. 47-48, emphasis added; see also pp. 60, 62, 73,
128.)

Agent Rigby's response was that this medical history would
be no problem and need not be disclosed in the application because
Prudential disregards medical history more than five years old.

Mrs. Hardy testified:

Q. What did Mr. Rigby tell you about the application about
how far back it went?
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A, In essense, we only went back five years on the applica-
tion. [Hardy Dep. p. 49.]

A. I do know that we discussed going back five years . . . .
[Eo po 590]
Q. Do you remember him [Rigby] saying to Lynn in substance or

effect that he did not have to report his heart attack on
Exhibit C [Part 2]?

A, I would have to basically say, yes. [Id. p. 63.]
(See also id. pp. 65-66, 71~73.) The testimony of others present on
that occasion corroborates these facts. Jan Hardy, a daughter-in-
law, and Mark Ith, Cheryl's son and Lynn's step son, both were pre-
sent in the Hardy home and heard Lynn tell Agent Rigby of his prior
heart attack. Both also remember Rigby responding that it did not
matter because medical history more than five years old was not
required in the application. (Aff'ts of Jan Hardy and Mark Ith,
Rec. pp. 1012-15, Add. pp. 30-337)

Agent Rigby's instruction not to record the old heart
attack in the application is corroborated by the fact that
Prudential does have such a five-year rule. Corporate Claim
Memorandum 76-40 (June 3, 1976) states the rule as follows:

Even though an insured omitted information from the applica-
tion, common knowledge or a review of the Underwriting Manual
may disclose that the information would not have had under-
writing significance. The file should be noted to reflect this
unless the information relates to treatment so old or a condi-
tion so minor that it would obviously be of no significance.
Question 9 on our application . . . is limited to treatment,
tests, etc. within five years of the application date.

Although the other guestions on the application do not have any

time limitation, it has been our practice to disregard treat-
ment more than five years old.

(Frankel Dep., Ex. 2, p. 9, Add. p. 46, emphasis added. See also

FDE-1 pp. 123-24, 117-18, Add. pp. 47-50.) This rule was current
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and applicable to the Lynn Hardy case, and the claims manual con-
tained no provision for qualifications or exceptions to the rule.
Claim consultant Mary Burke testified:
Q. « « » Do you know of the existence of any guideline which
. sets forth the proposition that you should make exceptions
in certain areas with reference to this five-year

practice? [Question restated.]

A, Not that I'm aware of. The only memorandum I'm aware of
is the Exhibit 2 [Claim Memorandum 76-40].

(Burke Dep. p. 18; see also Frankel Dep. pp. 10-12, 15-16; LeRoux
Dep. pp. 119-21.) |

Thus, the record contains fhree sworn statémehts that Lynn
Hardy did disclose his prior heart problem to Agent Rigby, and the
law is clear that disclosure of information to an agent of the
insurer constitutes disclosure to the insurer, whether the informa-

tion is actually communicated to the insurer or not. E.g., Major

0il Corp. v. Equitable Life Assurance Society, 457 F.2d 596, 603

(10th Cir. 1972) (Utah law); Wootton v. Combined Insurance Co. of

America, 16 Utah 24 52, 395 P.2d 724 (1964); Lumbermens Mutual

Insurance Co. v. Bowman, 313 F.2d 381, 388 (10th Cir. 1963);

National Life Assurance Co. v. Neves, 370 S.W.2d 144, 146 (Tex. Civ.

App. 1963) (agent's knowledge is imputed to his company); Johnson v.

Life Insurance Co. of Georgia, 52 So.2d 813, 815 (Fla. 1951). The

underlying rationale for this rule is that the potential insured may
"reasonably assume” that the agent will perform his duty to report
all relevant information to the officers of the insurer responsible

for approving the policy. See 16C Appleman, Insurance Law and

Practice §§9101, 9104; 3 Couch on Insurance 2d §§26:132-133.
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Prudential's own claims manual acknowledges that disclo-
sure to an agent is treated as disclosure to the insurer:
[Tlhe courts ... generally impute any knowledge of the agent to

the Company under the law of Agency, which holds that knowledge
of an agent is knowledge of the principal.

(Corp. Claim Memo. 76-40 p. 18, Frankel Dep., Ex. 2.) Moreover
Prudential has followed this rule in other similar cases. In the
Emma Harris case, Claim No. NOD815009, Prudential paid the claim
despite material misrepresentation in the application because its
agent was told of the omitted information:
Based on the agent's knowledge of the insured's kidney disease,
which legally can be imputed to the Company, would suggest
making payment of death benefits to [beneficiary]. Agent's

knowledge would seem to estop us from claiming reliance on a
material misrepresentation. [Add. p. 77, emphasis added.]

Likewise, in the Barbara Sullivan case, Claim No. NOD89%9484, Pruden-

tial's claim department concluded:
Because it is apparent that Agent Painter ... was also cogni-
zant (and had been for some time) of the insured's poor health
at the time he took the applications, we have dropped our mis-
representation action and are accepting full death claim lia-
bility of $47,000. J[Add. p. 78, emphasis added.]

Thus, the rule of imputing an agent's knowledge to the insurer is
widely acknowledged and applied, even by Prudential.
Having disclosed his prior heart problem to Agent Rigby,
Lynn was justified in relying on Rigby's representation that Lynn
need not disclose the problem again to the medical examiners who
completed the Part 2's:
An insured is usually justified in relying upon the advice

and assistance of a soliciting agent in preparing his applica-
tion . . . .

Digitized by the Howard W. Hunter Law L—ib]r'a'r7y.,-\]. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



17 Appleman, Insurance Law and Practice §9410. For example, in

Central National Life Insurance Co. v. Peterson, 23 Ariz. App. 4,

529 P.2d 1213 (1975), the insured told the insurance agent of a
prior hospitalization, but, as in the present case, the agent told
the insured that it need not be included in the application because
it "was not necessary to go back any further than five years." Id.,
529 P.2d at 1215. The court held that the insurer was bound by its
agent's representation as to the scope of the application and was
barred from rescinding the policy for omission of the undisclosed

hospitalization. 1Id. at 1215-16. See also Lazar v. Metropolitan

Life Insurance Co., 290 F. Supp 179, 181 (D. Conn. 1968) (insurer

bound by agent's explanation that certain medical history was not

required by application); Howard v. Golden State Mutual Life

Insurance Co., 60 Mich. App. 469, 231 N.W.2d 655 (1975).

Thus, based on the foregoing facts and law, it is apparent
that there was no misrepresentation regarding Lynn's prior heart
problem. Based on the evidence in the record, a jury could reason-
ably find that Lynn did disclose the heart attack to Prudential,
through Agent Rigby. Therefore, it was clear error for the trial
court to conclude that Lynn never disclosed the heart attack to
Prudential "nor anyone else acting on behalf of Prudential." (Add.
p. 2, Finding #5.) Whether Lynn disclosed the heart problem is
clearly a material factual issue, and the trial court erred by
weighing the evidence, judging credibility, and resolving that issue

without trial.
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B. Intent to Deceive

The law is clear that to support a misrepresentation
defense the insurer must show that the omissions in the application

were made with the "intent to deceive" the insurer. In Wootton v.

Combined Insurance Co. of America, 16 Utah 2d 52, 395 P.2d 724

(1964), this Court stated:

Unless the misrepresentations in the negotiation for an
insurance policy are made with the intent to deceive ... the
insurance contract cannot be avoided by an insurance company.
Mere falsity of answers to questions propounded are insuffi-
cient if not knowingly made with intent to deceive and defraud.

Id., 395 P.2d at 725. See also Marks v. Continental Casualty Co.,

19 Utah 2d 119, 427 P.2d 387, 389 (1967); Cardwell v. United States,

186 F.2d 382, 385 (5th Cir. 1951); 22 Appleman, Insurance Law and
Practice §§13028, 13030. Moreover, the guestion of an insured's

intent is a factual issue for the jury. Burnham v. Bankers Life &

Casualty Co., 24 Utah 24 277, 470 P.2d 261, 263 (1970) (reversing
summary Jjudgment for insurer).

In this case a jury could reasonably find that Lynn Hardy
did not intend to deceive Prudential concerning the fact of his
heart problem. To the contrary, the evidence shows that Lynn and
Cheryl volunteered to Agent Rigby the information of the prior heart

attack and occluded artery. Under similar facts in Wootton, supra,

this Court held that omission of certain information from the appli-
cation did not evidence an intent to deceive because the omitted

information was disclosed to the agent. 395 P.2d at 726. See also

Prudential Insurance Co. of America v. Willsey, 214 F.2d 729, 732

(10th Cir. 1954) (Utah law); Roy v. Trans-World Life Insurance Co.,
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199 So. 24 416, 418 (La. App. 1967). Thus, a jury could reasonably
make a similar finding in this case. Moreover, it was Agent Rigby
who instructed Lynn not to include that information in the appli-
cation because it occurred more than five years previously. Lynn's
good faith reliance upon that instruction cannot be viewed as

"intent to deceive." See Central National Life Insurance Co. v.

Peterson and Lazar v. Metropolitan Life Insurance Co., supra.

The information Lynn did disclose on the application is
also inconsistent with an intent to deceive. He freely disclosed
information that would draw his health into question, such as his
extensive family history of heart disease, his childhood rheumatic
fever, and his heavy smoking habit, and also revealed the names of
several doctors and a hospital where Prudential could go for further
information. He also willingly submitted to two physical examina-
tions, an ECG, and a chest X-ray. If he had actually intended to
deceive Prudential, he could have disclosed much less detail on the
application and been less cooperative.

Lynn's sincere belief that he was in good health at the
time of the application is also consistent with his answers and
belies an intent to deceive. Following his 1974 heart attack,
Lynn's recovery was rapid and uneventful. He was discharged from
the Cottonwood Hospital in "good condition" after only ten days, and

within one month he was briskly walking one mile per day and driving
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trucks again, all without any sign of chest pain or cardiac irregu-
larity. His condition was thereafter asymptomatic, and he returned
to a normal active life. (FDE-1 pp. 57, 68, 160-61.,) In 1979 Dr.
Thorne referred Lynn to the Coronary Consultation Clinic at the
University of Utah for tests as part of a study on the relationship
between family lines and heart problems. (Thorne Aff't 46, Add. p.
54,) The tests there showed that Lynn's blood pressure, lungs, heart
sounds, and cardiovascular data were all normal. The only abnormal
finding was high cholesterol, for which he was taking atromid. (Rec.
pp. 819-24, Add. pp. 56~61.) Dr. Thorne's final "Clinic Note," on
January 2, 1980, confirmed those positive findings:
Lynn is doing very well, he lives an active physical life, he
has not had any symptoms to suggest coronary artery insuffi-
ciency and has not had anything to suggest angina pectoris.
His physical capacity is good .... The heart is in a regular
sinus rhythm, no cardiomegaly, no extrasystoles. The abdomen is
not remarkable and the extremities are normal with no evidence
of edema. [FDE-1 p. 155, Add. p. 62.]

Other physical examinations of Lynn during this period of
time also indicate that he had recovered from the 1974 heart attack
and was in good physical condition. Lynn was required by the
Department of Transportation to undergo a complete physical every
two years, and none of those examinations revealed any cardiac dis-
order. For example, on January 7, 1977, Lynn was examined by Dr.
Val Sundwall, the same physician who attended Lynn at the time of

his 1974 heart attack. Dr. Sundwall found no residual or continuing

cardiovascular problem. (Id. p. 176.) Lynn's last D.O.T. exam,
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performed on August 7, 1981 by Dr. E.J. Capener, also reported nor-
mal cardiovascular findings. (Id. p. 144.)

Lynn also appeared to those closest to him to be in good
health. For example, when Lynn married Cheryl in 1977, he told her
of the old heart attack, but she found it difficult to believe
because of his heavy work schedule and physical capacity. Lynn was
able to do heavy lifting associated with his job and never seemed
limited in his activities or worried by the old heart problem. The
matter was rarely if ever discussed with his new wife and both they
and the doctors assumed that the problem had improved or corrected
itself. (Hardy Dep. pp. 53-58.)

Thus, when Lynn applied for life insurance from Prudential.
in August 1981, he reasonably believed himself to be in good health
and fully recovered from the 1974 heart attack. Similarly, this

Court held in Marks v. Continental Casualty Co., supra, that an

omission in the insurance application was not made with intent to
deceive because the question related to a condition from which the
insured sincerely believed she had recovered years before. 427 P.2d

at 389. See also National Life & Accident Ins. Co. v. Sumlar, 51

S.W.2d 866 (Ark. 1932) (no fraudulent intent where insured denied

prior heart problem in the belief he had recovered); National Life &

Accident Ins. Co. v. Bonner, 200 S.E. 319 (Ga. App. 1938) (insured's
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belief of good health is relevant to jury question of fraudulent
intent.) 5

Finally, Lynn's incomplete answers in the application may
also be attributable to the negligence or inadequate explanations of

the medical examiners. For example, in Rutherford v. Prudential

Insurance Co. of America, 44 Cal. Rptr. 697 (Cal. App. 1965), the

court held that Prudential was estopped to rely on omissions in the
application because its own medical examiner did not adequately
explain the questions, gave the impression that the partial answers
were sufficient, and conducted the exam in a cursory and careless
manner. Id. at 702-04. While the examiners in this case have tes-
tified that they read every question and recorded the answers, (Rec.
pp. 730-33, 736-37), they have not yet been cross-examined on that
testimony, and their claims do not preclude the reasonable possibil-
ity of unrecorded discussion regarding the scope or intent of the

guestions. For example, on the question regarding medication, Lynn

may have been led to believe, upon inquiry, that it pertained only

Sprudential also considers the insured's own belief
regarding his good health as relevant to the question of
fraud. In the case of Josephine Oertel, Claim No. DOD085459,
Prudential approved the claim despite nondisclosure of an
old myocardial infarction:

It does not appear fraud would be a good defense in
this case. The applicant gave a partial admission and
considering the date of her last MI (1967) and no
specific ongoing treatment for this, she, in all
likelihood, may have believed she was giving truthful
answers. She probably did not recognize the ongoing
nature of her heart disease. [Add. pp. 79-80, emphasis
added.]
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to medication for current seriousvillnesses. In responding to the
guestion about recent examinations by a physician, he may have been
led to believe that it pertained only to the most recent or most
serious examinations and that it did not call for mere "checkups."

See iﬂ: at 703. See also Columbian National Life Insurance Co. V.

Lanigan, 19 So. 2d 67, 68-69 (Fla. 1944).

In sum, because of (i) the information that Lynn did dis-
close; (2) his sincere belief that he was in good health; and (3)
potential error or inattention by the examiners, a jury could rea-
sonably find that Lynn Hardy did not intend to deceive Prudential;
therefore, it was error to grant summary judgment on that issue.

c. Materiality

The materiality of a claimed misrepresentation is to be
determined not by what the insurer may think about the importance of
the omission with the advantage of hindsight, but by "an industry
staﬁdard," that is, on the basis of what a reasonably prudent

insurer would have done had it known the truth. Burnham v. Bankers

Life & Casualty Co., 24 Utah 24 277, 470 P.2d 261, 263 (1970);

Prudential Property & Casualty Ins. Co. v. Mardanlou, 607 P.2d 291,

293 (Utah 1980). Moreover, this Court held in Moore v. Prudential

Insurance Co. of America, 26 Utah 2d 430, 491 Pp.2d 227 (1971), that

the issue of materiality is exclusively a question of fact for the
jury. In that case, Prudential argued that the issue of materiality
should not have gone to the jury because Prudential presented unre-

futed evidence that it would not have issued the policy had it known
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the undisclosed medical history. This Court rejected that argument
because it

relates to a matter of post-mortem conjecture concerning which
it is easy enough to now declaim in its own favor, and diffi-
cult if not impossible for the plaintiff to directly refute.
This testimony was suffused with self-interest; and it was not
mandatory for the jury to find in accordance therewith.

491 P.2d at 230, emphasis added. Thus, even where the evidence of
materiality is unrefuted, the issue should still go to the jury to
judge the credibility of the evidence.

In this case, Prudential claims that nondisclosure of the
heart attack was material, not because disclosure would have pre-
cluded issuance of the policy, but because Prudential would have
rated the policy and charged a higher premium. (Response to
Interrogatory No. 7, Rec. p. 75.) Prudential now estimates that had
it known of the old heart attac%irit would have rated Lynn's policy
a special class 4 and charged a temporary extra premium totaling
$3,318 more than what Lynn actually paid. (FDE-1 p. 125; Rec. p.
942, 48; Rec. p. 948, 43.) 6 However, this Court rejected a similar

claim of materiality in Pritchett v. Equitable Life and Casualty

Insurance Co., 18 Utah 2d 279, 421 P.2d 943 (1966), because the

insurer still would have issued the policy and the revised policy

Estimated monthly premium of $398.65 multiplied by the
fourteen months the policy was in force equals $5,581.10,
minus the $2,263.10 in premiums actually paid ($161.65 x 14
mos.) equals $3,318,.
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still would have covered the insured's ailment. Moreover, as the

Court stated in Moore, supra, Prudential's claim of materiality is a

matter of post-mortem conjecture ... suffused with self-interest"
and the jury would not be required to believe it.

One basis for a jury's disbelief concerning materiality is
Prudential's admitted rule, communicated to Lynn by Agent Rigby, of
disregarding medical history beyond five years old. (Add. p. 46.)
Prudential has frequently applied the rule in other cases. For
example, in the Ida G. Floyd case, Policy No. 70 785 063, the claim
investigator stated: ‘

Dr. Lindell last saw Mrs. Floyd as a pétient invOcﬁéber 1973.
Since this is well beyond the five year limit, we did not con-
tact Dr. Lindell's office in person. [Add. p. 8l.]
Prudential has also applied the five-year rule to cases of prior
myocardial infarctions, such as that suffered by Lynn Hardy. 1In the
case of William V. Cupp, Policy No. 84 116 781, payment was recom-
mended with the following note:

Even though it appears there was an old inferior myocardial
infarction, there was no need to pursue it. [Add. p. 82.]

Similarly, in the cases of Josephine Oertel, Claim No. NOD085459,
and Marcelino Garza, Policy No. 70 720 480, Prudential paid the
claims despite unadmitted old myocardial infarctions. (Add. pp. 78-
80, 83.)

Another reason for a jury to disbelieve Prudential's claim

of materiality is that Prudential refused to rate the policy on the
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basis of the ratable information it did have. Underwriter Tom Shaw
recommended rating Lynn's policy a special class 1 because of the
family history and heart block:
Please note, 42 year old male applying for 300,000, ECG indi-
cates lst degree AV block. Strong family history of circulatory
disorders. No credits available. Suggest we accept at a special
class-1. Please advise.
(FDE-1 p. 217, Add. p. 39, abbreviations extended; see also Shaw
Dep. pp. 25-29.) The ECG test performed on Lynn by Prudential
showed a PR interval of .22 seconds, which is classified as a first
degree atrioventricular block. (FDE-1 p. 211, Add. p. 37.)
Prudential's underwriting guidelines required an assignment of 30
debits for that impairment. (Reed Dep. p. 30 and Ex. 5, p. III-33.)
Lynn's family history of three or more cases of cardiovascular
disease required an additional 20 to 40 debits. (Reed Dep. p. 31
and Ex. 5, p. VII-1l.) When multfiple impairments are present the
debits are combined, and when the impairments are inter-related,
particularly cardiovascular impairments, additional debits are added
to the sum "because of the added significance of the combination."
(Reed Dep., Ex. 5 p. B.) Other factors, such as Lynn's long smoking
habit, his mother's stroke, his brother's suicide, and the early
death of seven out of fifteen siblings, were also significant and
"call[ed] for special consideration," or additional debits. (Id. p.
VII-1; Shaw Dep. p. 45; Ketchum Dep. p. 19.) Thus, Lynn's under-

writing debits should have totaled at least 75, based solely on the
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heart block and family history.7 A total of 75 debits would have
required a rating of special class 2. (Reed Dep., Ex. 5 p. B.)
Thus, Underwriter Shaw was being "liberal" with a recommendation of
special class 1. (See Ketchum Dep. p. 17.)

However, other members of the underwriting department were
even more liberal and rejected Shaw's recommendation in favor of
issuing the policy standard. They figured that only 20 debits was
appropriate for each of the heart block and family history impair-
ments, for a total of 40 debits. (Reed Dep. pp 31-32.) 40 debits
would still require a class 1 rating, but rather than combine the
debits and add the inter-related impairment factor, the impairments

were considered separately, both classified as "minor," and then

totally disregarded to obtain a standard rating. (Id. pp. 34-36.)
Dr. Robert Ketchum, the medical consultant to the underwriting
department, acknowledged the indications for rating the policy, but
concluded that "absent other ratable impairment feel he's standard
physically." (FDE-1 p. 217, Add. p. 39.)

Thus, Prudential intentionally waived the justified rating
of Lynn's policy, and frequently waives ratings for "competitive or

business reasons." (Rec. p. 942 49; Rec. p. 710 n.16.) The

7
Impairment Debits
Heartblock 30
Family history 30
Subtotal 60
Inter-related impairment factor 15 (25% of 60)
Total 75

See Reed Dep., Ex 5 p. B.
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"competitive reason" is that an unrated policy has lower premiums
and is therefore more marketable, especially to a middle-income
buyer like Lynn Hardy. (See Reed Dep. pp. 67-69 on underwriting
concern over Lynn's financial ability to buy $300,000 policy.) For
example, in the case of Manfred Mandelbaum, Claim No. WOD082 820,
the insured failed to disclose a history of heart disease in
applying for a $300,000 policy. The same underwriter, Tom Shaw,
recommended to the same medical consultant, Dr. Ketchum, that the
policy be rated special class 2 on the basis of an abnormal ECG and
a history of "vague chest pain." However, as in Lynn Hardy's case,
the medical department down-played the significance of the known
impairments and concluded to waive the rating: "Feel we may be
liberal .... Feel we may accept standard." (Add. p. 84.) The
policy was issued standard and the insured died of a myocardial
infarction nine months later. The claims department then figured
that if the insured's medical history had been fully disclosed, the
policy would have been rated special class 3. However, claim
consultant Susan Frankel recommended payment of the claim because
underwriters had waived the rating on the basis of the information
they did have:

Given that we waived a recommendation for Special Class 2 on

the information we did have, which included references to the

cardiac abnormalities,... I feel that we would have no basis

now for declaring a misrepresentation ... and that we should
pay the claim.

(Add. pp. 85-86, emphasis added.) Prudential admits that the rating
in the Mandelbaum case was waived "for competitive reasons." (Rec.

p. 710 n.16.)
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Prudential's "business reason" for opting not to rate a
ratable policy is that it strengthens their claim in a potential
misrepresentation action that they were not "on notice" of the medi-
cal impairment justifying the rating. Prudential acknowledges the
rule that if it was "on notice" of an impairment at underwriting
time, it would be estopped to later claim misrepresentation on the
basis of that impairment. (Frankel Dep., Ex. 2 pp. 16-17.) More-
over, Prudential recognizes that a prior rating is prima facie evi-
dence of prior notice. For example, in the case of Edward A. Klug ,
Policy No. D84 081 443, a prior rating showed that Prudential was on
notice of the misrepresented condition; therefore, the claim was
paid:

In view of the fact that we knew of insured's condition, policy
was rated, and insured died of same condition, will approve
claim and waive contestability. [Add. p. 89.]
Prudential took the same action on rated policies in the Richard A.
Colwell case, Policy No. 79 056 337, and the Katherin Opgaard case,
Policy No. D44 866 890. (Add. pp. 90-91.) Therefore, to avoid this
prima facie evidence of "notice," Prudential waives the rating when
possible.
To illustrate the legal effect of a waived rating, in

Tsosie v. Foundation Reserve Insurance Co., 77 N.M. 671, 427 P.,2d 29

(1967), the auto insurer claimed that had it known of the insured's
prior license revocation it would have still issued the policy, but
with higher premiums. The court rejected that claim because of the
insurer's failure to rate the policy and adjust the premium for the

other negative information that was disclosed. The insurer's dis-
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regard of disclosed facts "could properly be considered by the court
in determining” the materiality of omitted facts. Id., 427 P.2d at
31.

Thus, based on the facts that Prudential (1) still would
have issued the policy; (2) disregards medical history beyond five
years old; and (3) waived a rating on the basis of the adverse
information it did have, a jury could reasonably reject Prudential's
"post-mortem" claim that omission of the old heart problem was
material.

D. Reasonable Reliance

The law in Utah is clear that an insurer may not rescind a
policy for misrepresentation unless the insurer actually relies on
the misrepresentation, and that reliance is reasonable. Reliance is
not reasonable if the insurer hig_sufficient indications to put it
"on notice" to conduct an inquiry which, if carried out with rea-
sonable thoroughness, would have revealed the truth. 1In short, an

insurer may not close its eyes to a misrepresentation and later

plead reliance upon it to void the policy. See, e.g., Wootton v.

Combined Insurance Co., 16 Utah 24 52, 395 P.2d 724 (1964): Major

0il Corp. v. Equitable Life Assurance Society, 457 F.2d 596 (1l0th

Cir. 1972) (Utah law).

Since the question of reasonable reliance parallels the
issue of equitable estoppel to raise the misrepresentation defense,
the two are addressed simultaneously under Point II. Suffice it to
say at this point that there is sufficient evidence in the record

from which a jury could reasonably find that Prudential either did
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not rely on the omissions in the application, or that its claimed
reliance was unreasonable., Therefore, it was error for the trial
court to grant Prudential summary judgment on the issue.

E. Claimed Misrepresentation of Follow-up Information

The trial court based its decision in part on the omission
of Lynn's supposed heart medicatiion and treatment within five years
prior to the application. (Add. pp. 2-3.) That finding is both
false and immaterial. Dr. Joseph L. Thorne, the cardiologist who
gave Lynn periodic check-ups following his 1974 heart attack, testi-
fied that Lynn's only medication within that period was atromid,
taken to regulate his cholesterol level. He took no "heart medica-

tion," such as digitalis or nitroglycerine. (Rec. p. 1069, Add. p.
54, 45; see also Rec. pp. 822, 824, Add. pp. 59, 61l.) Nor was Lynn
receiving any "treatment" for heart disease. His condition was
"totally asymptomatic,"” and his life was "active and normal." (Add.
p. 54, Y4; see also Add. p. 62.) As explained above, Lynn's visit
to the University Medical Center in 1979, referred to by the court
at Add. p. 2, 15, was merely for tests in connection with the
Center's family studies, not for treatment of heart disease. (Add.
p. 54, Y6.)

More importantly, the atromid medication and the check-ups

by Dr. Thorne are immaterial in the context of this case. If the

vheart attack itself were not disclosed, then this follow-up informa-
tion would be material as evidence leading to knowledge of the heart
attack. However, the evidence shows that the heart attack was dis-

closed; therefore, omission of the follow-up evidence is immaterial.
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The same would be true in the analogous case of a real estate sales
contract under which the seller discloses that the basement floods
during rainstorms. The buyer could not later rescind the contract
for the seller's failure also to disclose that the basement wall was
cracked. Disclosure of the ultimate fact renders immaterial the
omission of minor evidences of that fact. 1In this case, disclosure
of the heart attack put éfudential on notice of the entire problem,
rendering immaterial the omission of minor details. Moreover, there
is no evidence that the follow-up information would have increased
the rating above what it would have been for the heart attack alone.
Thus, a jury could reasonably find this information immaterial, and
it was therefore error for the court to rely upon it.
Point II: PRUDENTIAL IS EQUITABLY ESTOPPED FROM ASSERTING THE
DEFENSE OF MISREPRESENTATION BECAUSE IT WAS "ON NOTICE" TO
CONDUCT AN INQUIRY THAT REASONABLY WOULD HAVE REVEALED THE
OMITTED INFORMATION AND IT FAILED TO CONDUCT SUCH AN
INQUIRY.

The leading case of this Court illustrating application of

equitable estoppel in the present context is Wootton v. Combined

Insurance Co. of America, 16 Utah 24 52, 395 P.2d 724 (1964). 1In

Wootton, the insurer refused payment on a life insurance policy
because the applicant stated on the application that her husband was
in good health and free from physical defect, when in fact he had
previously retired from work and applied for social security on the
claim that he was totally disabled by polio. The Court rejected the
insurer's defense of misrepresentation because the applicant
informed the insurance agent at the time of the application that her
husband had polio and the agent saw that the husband.walked with a

limp. The Court ruled that the false answer on the application that
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the husband was free from physical defect "must be taken in conjunc-
tion with the disclosure" to the agent that the husband had a polio
defect. Id., 395 P.2d at 726. The Court concluded:

Appellant had sufficient knowledge of the physical disability
of respondent's husband to ascertain all the facts it needed as
to its extent, if it had deemed it important, by either asking
further questions or conducting an investigation; and it cannot
blind itself from ascertaining the truth and then claim wilful
misrepresentation of the truth on which it relied in order to
avoid payment under a policy. [Id., emphasis added.]

The case of Major 0il Corp. v. Equitable Life Assurance

Society, 457 F.2d 596 (10th Cir. 1972), applying Utah law, is also
similar factually to the present case and illustrates the rule of
equitable estoppel. In Major Oil the insured had a history of hos-
pitalization and treatment for alcoholism and an impaired liver. On
his life insurance application, the insured falsely denied any
treatment fof a liver disorder, denied any treatment by a physician
within the previous five years, and made no mention of his hospi-
talization and treatment for alcoholism. However, agents of the
insurer were informed orally thét the insured had been hospitalized
for alcoholism, and the insurer's underwriting department learned
from an independent information service that the insured had a
drinking problem. The underwriting department then conducted its
own routine investigation, which failed to confirm the drinking
problem. The insurer then decided to issue the policy, without
following its leads to make a further inquiry into thé seriousness
of the drinking problem. The insured died shortly thereafter, and
only after the beneficiary's claim did the insurer investigate its

lead from the information service to learn from another insurer of
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the insured's alcoholism and liver disorder. The insurer raised the
defense of misrepresentation, and the beneficiary contended that the
insurer was estopped to raise the defense because the insurer was
"on notice" through disclosure to the agent and the lead from the
information service. The court agreed with the beneficiary, stating
the general rule in two parts, as follows:

(1)if the insurer has actual knowledge of the true facts, or of
the falsity of the statements, or at least has sufficient indi-
cations that would have put a prudent man on notice and would
have caused him to start an inguiry which, if carried out with
reasonable thoroughness would reveal the truth, he cannot blind
himself to the true facts and choose to 'rely' on the misrepre-
sentation; (2) if the insurer chooses to make an independent
inquiry and the subject matter and the circumstances are such
that he is in a position to ascertain the facts by a reasonable
search, then he cannot plead reliance even if his investigation
1s as a matter of fact cursory and did not reveal the true
facts--and if in the course of such an investigation he finds
clues indicating the falsehood of some representations he is
also bound, by the first rule, by what a reasonable inquiry
into those clues would show. ([Id. at 602. Quoted by Prudential
as the applicable rule in Corp. Claim Memo. 76-40, p. 16,
Frankel Dep., Ex. 2.]

Applying that rule to the facts of that case, the court
first concluded that the information disclosed to the agent was
imputed to the insurer. Id. at 603. Concerning the quantum and
nature of the information necessary to put an insurer "on notice,”
the court ruled that the test is not whether the insurer had actual
knowledge of the true facts or actual knowledge of the falsity of
the insured's statements, "but whether it had sufficient informa-
tion" to put a prudent man "on dotice" to start an inquiry that
reasonably would have revealed the truth. 1Id. at 604. Nor is it
necessary that one disclosure alone be sufficient to put the insurer
on notice; rather, the test "is whether the cumulative effect of al
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the evidence bearing on this issue was sufficient to put [the
insurer] on notice." Id. If the insurer was on inquiry notice it
"may be charged with knowledge of facts which it ought to have
known." Id. at 603. The court concluded that the fact of the
insured's "drinking problem,"” disclosed to the agent and reported by
the information service, was sufficient to put the insurer on notice
to investigate the seriousness of the drinking problem. Moreover,
judging by the ease with which the insurer discovered the omitted
history after the insured's death, it was apparent that a reasonable
search would have revealed the same information before issuance of
the policy. Therefore, the insurer was charged with knowledge of
that information and was equitably estopped to raise the misrepre-

sentation defense, Id. See also State Farm Mutual Automobile Ins.

Co. v. Wood, 25 Utah 2d 427, 483 P.2d 892 (1971) (insurer lost right

to rescind for misrepresentation by its failure to make reasonable
investigation of insurability before issuing the policy); Taylor v.
Moore, 87 Utah 493, 51 P.2d 222, 228-29 (1935) (party with means of
discovering truth cannot be inactive and afterwards allege fraud):;
16B Appleman, Insurance Law and Practice §§9081-9082, 9088; 7 Couch

on Insurance 2d §§ 35:252, 35:254; 43 Am. Jur. 2d Insurance §1018.

A review of the information admittedly known to Prudential
at the time of underwriting Lynn's policy demonstrates that Pruden-
tial was "on notice" to conduct a further inquiry and should be
charged with knowledge of what that inquiry would have revealed.
Prudential learned from the first Part 2, completed by Launa Perry,

that Lynn's father and two brothers had died at young ages from
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heart attacks; his mother died of a stroke; one brother died of
suicide: three other brothers and a sister died at birth; he smoked
cigarettes; and he had been examined by Dr. Taylor in 1979. (Add. p.
8.) The Equifax report confirmed the smoking habit; disclosed that
a third brother, still living, also had heart problems; and listed
another physician, "Dr. Peterson." (Add. pp. 34-36.) Prudential
then learned from the ECG performed by Ms. Perry that Lynn had a
first-degree AV heart block. (Add. p. 37.) Prudential learned from
the second Part 2, completed by Dr. Evans, that Lynn had smoked
heavily for twenty years; he had rheumatic fever as a child; he
received a recent I.C.C. exam from Dr. Capener; and he had been
treated by Dr. Val Sundwall at Cottonwood Hospital. (Add. p. 10.)
The "cumulative effect”™ of the above information was "suf-
ficient to excite attention and call for [further] inquiry" into

Lynn's physical condition. See, Johnson v. Life Insurance Co. of

Georgia, 52 So. 2d 813, 815 (Fla. 1951); Union Insurance Exchange,

Inc., v. Gaul, 393 F,2d 151, 154-155 (7th Cir. 1968) (insurer had

sufficient information "to awaken further inquiry"). Prudential
admits the significance of Lynn's extensive family history of heart
disease and his heart block. Prudential's underwriting manual
states:
A number of deaths from cardiovascular-renal disease in a
family at ages under 60 is significant, especially if the
applicant shows any indication of any cardiovascular-renal
impairment.
(Reed Dep., Ex. 5, p. VII-1l, emphasis added.) It also states that

where three or more cases of cardiovascular disease exist "[i]n

combination with ... any evidence of cardiovascular-renal disease"
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in the applicant, the debits for the two impairments should be com-
bined, id., and additional debits should be added because the
impairments are "inter-related." (Id. at B.)

In addition to the family history, Lynn's own childhood
rheumatic fever could be indicative of future heart problems,
Harrison's Principles of Internal Medicine, Ch. 257 pp. 1400-02
(10th ed. 1983}); 1 Anderson's Pathology, pp. 606-07 (8th ed. 1985)
(Add. pp. 65-71), and a first-degree AV heart block may be indica-
tive of a prior inferior wall myocardial infarction, such as Lynn
suffered in 1974, J. Hurst, The Heart, pp. 544-45 (5th ed. 1982); E.
Goldberger, Textbook of Clinical Cardiology, p. 550 (1982) (Add. pp.
72~76); see also FDE-1 p. 59; Ketchum Dep. p. 12; Reed Dep., Ex. 5 -
p. II-33. The underwriting manual also indicates "special consider-
ation" for a suicide in the family and "several early family deaths”
where "the lack of longevity is very marked." (Reed Dep., Ex. 5 p.
VII-1l.) Smoking also has significance in conjunction with other
impairments. (Shaw Dep. p. 45; Ketchum Dep. p. 19; Wiczek Dep. p.
12; see also Thorne Aff't ¢8, Add. p. 55.) Thus, Lynn's application
did show indications of cardiovascular impairment.

| Prudential's underwriters recognized the significance of
the indicated impairments and the need for a further investigation,
such as requesting medical records from the listed physicians and
hospital. As shown previously, underwriter Shaw judged the impair-
ments significant enough to rate the policy and charge a higher
premium. (Add. p. 39.) He recognized that the AV heart block indi-

cated "some sort of abnormality," and that the family history and
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heart block together were "indicative of a potential heart problem.”
(Shaw Dep. pp. 26-28.) Underwriter John Wiczek, who ultimately
approved the policy unrated, also testified concerning the indicated
impairments:
Q. ... Having in mind that information as an underwriter and
~ based upon your experience and training, would that be a
significant factor which in your opinion would warrant
some further investigation and analysis?
A. Yes, I believe it would.

(Wiczek Dep. p. 12.) Jan Drosendahl LeRoux also testified:

Q. Would you consider [the family history of heart disease]
to be a red flag under those circumstances?

"A.  Three more incidents of coronary artery disease under age
60, yes, in a family history.

Q. Would you also consider a red flag the fact that the EKG
showed a Class 1 heart block?

A. Yes e 8 0 @ ‘-_

(LeRoux Dep. p. 19.) Dr. Ketchum agreed that a prudent underwriter

would have requested and reviewed available medical records:

Q. ... Were those two red flags, family history and the ECG,
sufficient to warrant a request from attending physicians
for their statements?

A, ... Certainly using those two--using the term red flag--
taken together, could well prompt a reasonable underwriter
to get an attending physician's statement perhaps from at
least the most proximate physician who is listed on the
declarations as having been seen in attendance ....
[RKetchum Dep. p. 49.]

Prudential could have readily obtained or checked the
medical records indicated in the application, and Lynn's signed

release authorized it to do so. Underwriter Shaw testified that
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requests for medical records were commonly made, directly by
Prudential or through Equifax:

Q. It was not unusual in the Underwriting Department in
various cases to make a request for attending physician's
statements and hospital records; isn't that true?

A. That is correct.

Q. And those documents could either be procured directly by a
secretary or someone working for Prudential lnsurance
communicating with the doctor or the hospital or by
sending it out to these independent investigators; isn't
that true?

!A. | That is correct.
(Shaw Dep. p. 14; see also pp. 15, 38-39 and Wiczek Dep. pp. 9,
15.) Underwriter Wiczek testified that a request for Lynn's medical
records should have been made to Egquifax: |

Q. « + « [Blased upon what you know of this case now and as a
general rule, with reference to the practice that's
followed in the Underwriting Department, wouldn't you
normally expect that a form like Exhibit 8 [requesting
medical records] would have been completed and sent to
Equifax?

A. Yes. [Id. at 23.]
In fact, no such form or request for medical records was sent to
Equifax. Stanley Vogen, of Equifax, testified:
Q. Since you have printed forms in that regard, is it fair
for me to assume that insurance companies do make requests

on occasion for you to secure medical history from doctors
and from hospitals?

A. True.

Q. They would return that [form] to you together, apparently,
with an authorization for you to get the information?

A. Yes.

Q. There's nothing in your files or records in this case of
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Lynn Hardy to indicate that such requests were made by
Prudential?

A. No. [Vogen Dep. pp. 27-28.]

Thus, despite the indications of cardiovascular impairment
in Lynn's application, and the leads to four doctors and a hospital
known to have further medical information, Prudential made no
further inquiry beyond requesting the APS from Dr. Taylor, who was
listed on the first Part 2. Prudential made no request from the
doctors or hospital listed on the second part 2, or from the doctor
listed in the Equifax report. Therefore, Prudential's conclusion in
the claims investigation, that "[u]lnder-writing thoroughly
investigated all given possible leads to information," (Add. p. 50),
is false. Prudential did not follow the leads to Doctors Sundwall,
Capener, and Peterson, or the lead to Cottonwood Hospital. If
Prudential had inquired with Dr. Sundwall or Cottonwood Hospital
before issuing the policy, it would have learned of Lynn's 1974
heart attack, just as it did following his death.

Relevant case law demonstrates that Prudential's failure
to check with the hospital or doctors listed on Lynn's application
estops it from asserting misrepresentation. For example, in

Rutherford v. Prudential Insurance Co. of America, 44 Cal. Rptr. 697

(Cal. App. 1965), the insured failed to disclose on Part 2 of the
application a history of treatment for chest pain and the doctor who
had been treating him. However, he did disclose the names of other
doctors who had treated him for other ailments, and who were also

aware of the insured's history of chest pain. The court found that
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the answers in the application put Prudential on notice of a
possible misrepresentation, imposing a duty on Prudential to conduct
a further inquiry by contacting the two doctors in the applica-
tion. Had additional information been requested from those doctors,
the insured's true condition would have been learned. Id. at 704,
707, Prudential's failure to make that further inquiry barred it
from claiming misrepresentation.

On facts even closer to the present case, the court in

Trawick v. Manhattan Life Insurance Co., 447 F.2d 1293 (5th Cir.

1971), reached the same result. There, the insured denied a prior
history of heart disease on the application. However, the insurer

possessed at the time of issue an abnormal ECG reading and the

insured's family history revealing that his father and two brothers

had previously died of heart trouble. Id. at 1296. The court con-
cluded that while such evidence does not show "actual knowledge" of
the insured's true condition, it is sufficient to put the insurer
"on notice” to conduct a further inquiry. Since the insurer was on
inquiry notice and was "in a position to ascertain the facts by a
reasonable search, then the insurance company cannot avoid liability
by pleading reliance on the insured's application." Id.

Likewise, in First National Bank v. Modern Woodmen of

America, 486 F.2d 10 (10th Cir. 1973), the insured failed to dis-
close a history of hospitalization and treatment for potential heart
disease and listed only one doctor and hospital that had treated
him. However, he did disclose that his father had died of heart

disease and also gave other answers indicating other hospitaliza-
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tions. The court held that the purpose of the medical examination
is "to develop leads for future investigation." Id. at 13. Had the
insurer inquired at the listed hospital or requested the medical
records from the listed physician it would have learned the full
history; instead, the insurer made no such further inquiry. The
court concluded:
Appellant could have readily obtained all the relevant informa-
tion from [the physician listed on the application] but it
failed to do so. Upon these facts we can only conclude that
appellant was sufficiently put on notice as to Kellams' condi-
tion and, therefore, is chargeable with knowledge of facts
which a prudent inguiry would have revealed.

Id. at 14. For other cases illustrating the estoppel rule in the

insurance claim context see Columbian National Life Insurance Co. v.

Rodgers, 116 F.2d 705 (10th Cir. 1940) (courts loathe forfeitures);

Security Life & Trust Co. v. Jones, 202 So. 24 906, 909 (Fla. App.

1967) (estoppel based on failuré to consult available physician and

hospital records); National Life & Accident Ins. Co. v. Pollard, 19

S.E.2d 557, 559 (Ga. App. 1942) (failure to make inquiry of listed

physician); Wabash Life Insurance Co. v. Maguire, 461 S.W.2d 916

(Ky. App. 1971), Washington National Insurance Co. v. Estate of

Reginato, 272 F. Supp. 1016 (D. Cal. 1966); Northern National Life

Ins., Co. v. Lacy J. Miller Machine Co., 305 S.,E.2d 568 (N.C. App.

1983); Johnson v. Life Insurance Co. of Georgia, 52 So. 24 813 (Fla.

1951); Pipes v. World Insurance Co., 150 F. Supp. 370 (W.D. La.

1957).
Prudential has acknowledged and applied the rule of
estoppel for its failure to check available medical records in other

similar cases. For example, in the Manfred Mandelbaum case, Claim
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No. WOD082820, the insured failed to disclose an extensive history
of heart disease but did disclose the names of two Kaiser medical
centers where he had been treated. Prudential obtained the medical
records from the Kaiser-Sunset center and discovered a history of
chest pain and an abnormal ECG. Prudential waived the recommended
rating and issued the policy standard. After the insured died of a
myocardial infarction within the contestable period, Prudential
obtained the medical records from the Kaiser-Cadillac center and
learned the full undisclosed history of heart disease, which would
have required a special class 3 rating. Prudential paid the claim
despite the misrepresentation because it was "on notice" to check
available medical records and failed to do so:

Because it was decided at issue to waive a Special Class 3

rating based on the insured's cardiac abnormalities you are

recommending that we pay the claim. I agree. As I see it, there
is no basis for a misrepresentation defense. At underwriting

time we were on notice. . . . Underwriting . . . did not pursue
obtaining his medical records . . . .[Add. pp. 87-88, emphasis
added. ]

Likewise, in the Josephine Oertel case, Claim No. NOD085449,
Prudential paid the claim despite a misrepresentation because of its
failure to obtain available medical records:
| Underwriter's comment on reverse of Part I indicates that there
was a basis for requesting an APS [attending physician's state-

ment], but he opted not to. Thus we waived the APS and accepted
the risk with our eyes open. [Add. p. 80, emphasis added.]

Prudential also paid the John Richardson claim, No. NOD 070413,
despite a misrepresentation, for the same reason:

The Company had an opportunity to obtain clarification of dx
[diagnosis] and prognosis, etc. from the source (A.P.) and
opted not to do so. These factors would substantially weaken a
misrepresentation defense. . . .We would also be vulnerable to
a contention that we were "reunderwriting" at time of claim and
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thus be exposed to a damages action. On balance, I am reluctant
to resist liabillity iIn this case. Pay death benefits. [Add. pp.
92-93, emphasis added.]

Thus, in the case of Lynn Hardy, Prudential was on inquiry
notice, it was in a position to learn the truth, and failed to con-
duct a further inquiry. Therefore, Prudential is charged with know-
ledge of what a reasonable search would have disclosed and is now
estopped by its own inaction from claiming reliance on a misrepre-
sentation.

POINT III: THE TRIAL COURT ERRED IN RELYING ON CLAIMED
MISREPRESENTATIONS OUTSIDE THE APPLICATION.

The insurance policy issued to Lynn Hardy prohibits Pru-~-
dential from relying on statements outside the application to void
the policy:

We will not use any statement, unless made in the application,
to void the contract or to—-deny a claim.

(FDE-1 p. 233, Add. p. 16.) Prudential violated this provision by
alleging, as grounds for rescission, that Mrs. Hardy intentionally
withheld Lynn's medical history from Prudential. (Rec. p. 671 et
seq.) The trial court seized upon this error and based its decision
on claimed misrepresentations of Mrs. Hardy. The court's decision
repeatedly refers to the "plaintiff" and to both Lynn and Cheryl.
For example, paragraphs 4 and 5 of the court's decision cite omis-

sions of "Mrs." Hardy, and the court concludes that "the plaintiff"

has withheld information justifying rescission. (Add. pp. 2-3.)
The trial court's construction of the policy in relying on
omissions of Mrs. Hardy, outside the application, constitutes rever-

sible error. By the clear terms of the policy, Prudential may rely
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only on claimed misrepresentations made in the application. Since

only Lynn Hardy made statements in the application, Prudential and
the trial court were limited to reliance on those statements. To

illustrate, in Wabash Life Insurance Co. v. Maguire, 461 S.W.2d 916

(Ky. App. 1971), the insurer attempted to rely on omissions of the
insured's widow and beneficiary to void the policy. The court
rejected the attempt:

The further claim that ... the insured's widow and benefi-
ciary under the policy, cannot recover because, in substance,
she knew of the policies and knew her husband's condition is
nothing short of ridiculous, and we shall not dignify it by
further mention.

Id. at 919. The same holding is justified in this case.
POINT IV: PRUDENTIAL IS PRECLUDED FROM OBTAINING RESCISSION BY ITS

OWN DISCRIMINATORY AND BAD FAITH HANDLING OF PLAINTIFF'S

CLAIM AND BY THE INEQUITABLE RESULT THAT RESCISSION WOULD

PRODUCE.

The Utah Insurance Code, U.C.A. §31-27-22(1), prohibits
unfair discrimination by insurers in the handling and payment of
claims. (Add. p. 63.) In this case, Prudential has engaged in flag-
rant, unjustified discrimination in the handling and denial of Mrs.
Hardy's claim. For example, as demonstrated in the preceding argu-
ments, Prudential failed to apply the rules commonly applied in its
other similar cases, including (1) imputing the agent's knowledge to
the company, supra p. 17; (2) accepting the insured's sincere belief
of good health, supra p. 23; (3) disregarding medical history beyond
five years prior to the application, including old myocardial

infarctions, supra p. 26; (4) paying the claim where it was "on

notice"™ of the condition and waived a rating, supra p. 29; and (5)
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paying the claim where it should have consulted available medical
records but failed to do so, supra p. 44.

Prudential has also violated the duty of good faith and
fair dealing inherent in every contractual relationship. See, e.g.,

Leigh Furniture and Carpet Co. v. Isom, 657 P.2d 293, 306 (Utah

1982). In no other area of the law is this duty more applicable and
better developed than in the area of insurance contracts. In the
insurance context the insured occupies an inferior bargaining posi-
tion, and where the loss insured against does occur, the insured is
placed in an economically vulnerable position at the mercy of the
insurer. Thus, to better protect insureds from arbitrary and unfair
insurance practices, the majority of courts now recognize a cause of
action for an insurer's bad faith handling and denial of a claim.

E.g., Noble v. National American Life Insurance Co., 128 Ariz. 188,

624 P.2d 866, 867 (198l); Christian v. American Home Assurance Co.,

577 P.2d 899, 901 n.l (Okla. 1978); Ghiardi & Kircher, Punitive
Damages: Law and Practice §8.11 n.l4 (1984); Annot., Insurer's
Liability for Consequential or Punitive Damages for Wrongful Delay
or Refusal to Make Payment Due Under Contracts, 47 A.L.R.3d 314
(1973).

This Court has also recognized a cause of action for an

insurer's bad faith. In Ammerman v. Farmers Insurance Exchange, 19

Utah 24 261, 430 P.2d 576, 578 (1967), the Court stated:

[Tlhe cause of action for bad faith, though arising because of
the policy, is not, strictly speaking, an action on the policy.
« « +[Ilt is properly regarded as a separate cause of action
for a wrong done to the insured by violating a fiduciary duty
owed to him.
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See also Auerback v. Key Security Police, 680 P.2d 740, 743 (Utah

1984); Lyon v. Hartford Accident and Indemnity Co., 25 Utah 24 311,

480 P.2d 739, 745 (1971); Espinoza v. Safeco Title Insurance Co.,

598 P.2d 346, 349 n.7 (Utah 1979); American States Insurance Co. V.

Walker, 26 Utah 2d 161, 486 P.2d 1042, 1044 (1971). This duty is
reinforced by the Utah Insurance Code, U.C.A., §§31-1-8, 31-27-1(1),
and by the Unfair Claims Settlement Practices Regulations of the
Utah Insurance Department, sections 2 and 5. (Add. pp. 63-64.)
While space does not permit a discussion of all the bad
faith practices of Prudential in this case, it is apparent from the
"entire course of dealings between the parties" that Prudential has

violated the duty of good faith and fair dealing. See Timmons v.

Royal Globe Insurance Co., 653 P.2d 907 (Okla. 1982); Pistorious v.

Prudential Insurance Co. of America, 123 Cal. App. 3d 541, 176 Cal.

Rptr. 660 (1981). For example, (1) Agent Rigby mislead Lynn to
believe that disclosure of the 1974 heart attack in the application
was not required; (2) Prudential had at least imputed and construc-
tive knowledge of Lynn's medical history, intentionally waived
rating the policy, and now falsely denies that it was "on notice";
(3) Prudential failed to conduct the further inquiry indicated by
the information it had; (4) Prudential falsely represented to Mrs.
Hardy and the Utah Insurance Department that its underwriters
"thoroughly investigated" all leads prior to issuing the policy and
that it was not "on notice" of the omitted history; (5) Prudential
knew that Mrs. Hardy would lose her trucking business if it denied

her claim and yet acted with total disregard for those consequences;

o -48-
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(6) Prudential unfairly discriminated against Mrs. Hardy's claim, as
shown above; and (7) Prudential sought rescission of the policy
without attempting in good faith to settle the claim. This unfair
and bad faith conduct of Prudential precludes it from now obtaining
the "equitable" remedy of rescission.

Rescission is also precluded by the inequity that results
from feséoring the parties to their precontract, or "no-contract,"
position. As shown above, even if Prudential had known the omitted
history, it still would have issued the policy for the additional
premiums totaling $3318. Since the policy would have been issued in
any event, it is not reasonable or equitable to restore the parties
to a no-contract position. Rather, they should be restored to the
position they would have occupied absent the claimed misrepresenta-
tion. Under that remedy, often‘Eeferred to as "reformation," Mrs.
Hardy would receive the insurance proceeds, less the additional
premiums of $3318. Such a remedy is more consistent with the
approach of "common sense and flexibility" that characterize a court
of equity. D. Dobbs, Handbook on the Law of Remedies §4.3 (1973);
see also Restatement of the Law of Restitution §28, comment d.
Moreover, in the context of life insurance contracts it is impos-
sible to restore the parties to their precontract positions:

The need to protect the stability of transactions is especially
important in the case of insurance policies, where the attempt
to rescind is made by the insurer after the occurrence of the
insured event. In these cases, of course, rescission does not

return the parties to the status quo ante; after the loss it is
too late to procure substitute 1nsurance.

James & Gray, Misrepresentation--Part II, 37 Md. L. Rev. 488, 500-01

n.1ll (1978) (emphasis added). Likewise, it is too late for Lynn
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Hardy to
case, it

$300,000

that the

remanded

obtain other life insurance. Thus, on the facts of this
would be inequitable to grant Prudential a windfall of
because of a disputed $3318.

CONCLUSION

Based on the foregoing, Mrs. Hardy réspectfuliy reQuests
order of summary judgment be reversed and that the case be
for trial. |

Dated this _éé:fgday of August, 1985.

Respectfully submitted,

KIRTON, McCONKIE & BUSHNELL

. . PR
By ffé%é;ﬂpé??ifz; :;%;CZLQA./
Dan S. Bushnell
Merrill F. Nelson

Attorneys for Plaintiff/Appellant
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Exa
3 Mutiple Parts 2 prl. other than P. 1.
fa l [ g Cons. Comm. Adj. Q 31 Day Delivery

Region Agency Code Agency

G | SLCX  SALT LAKE CITY AGENCY

o Letter Des. | Contract No. Rep. tnits] (Print or ) Titie
o 76 | 9998 WK | irwe L. Tegy £75A
Agency Code
% Credit to
Chack Applicable Bax Yo Be Completed in Every Case
K ndividusl Premium Quoted Reguiar Ord.
O Two or more lives lMA@uﬁimw interval of premium payment)

Pridential e v, compay otamercs  "20 766 $45 =

1a. Proposed Insured’s name — first, initial, last (Print)

1b. Sex

KMDF

_490,0 AARDY

3. [JSingle X Married [] Widowed
[ Separated [ Divorced

Sa. Oecupation'z l5b. For how long?
-
6. spouse is proposed for coverage, give:

a. Name
b. Date of birth
Mo. IDayl Yr.

e. Amt. of life
ins. in force

d. Place
of birth

c. Age

2a. Date of birth |2b. Age|2c. Place of birth
Day | Yr.
s 2

Address for mail —
No. m_StreetAlL_\guﬂgaL
City _5‘ . C State / A~ Zip m

7. For each child proposed for coverage give:

First name & | Relation-|Date of birth| Amt. of life
initial ship Mo.|Day| Yr.| ins. in force

8a. Kind of policy 8b. Initial amount
L $ [ 47

9. Rating if not 10. Accidental death coverage
Standard a. Initislamt. $_____________
b. Rating[J2 (OJ3 (04 (J5

~90a000

insurance for a child will not start until the 15th day
of Iife.

a. Year Dacreasing Term on Insured

$ Initial Amount.
Year Decreasing Term on [] Spouse

O insured & Spouse$_____Initial Amount.
¢. Decreasing Term to Age 65M/68F on Insured

b.

$ Initial Amount.
d. Decreasing Term to Age 62M/65F on Spouse
S Initial Amount.
e.___Year Level Term on Insured $

O Level Premium _f.iMad, PEBmisIW._Hunter Law Librdt, Option torPuschase Additional Insurance $

11. To apply for any of these Supplementary Benefits, give details:

f. Family Income to____th Contract Anniversary on
insured$________per month.

g. Family Income to 20th Contract Anniversary on
[0 Spouse [ Insured & Spouse $ per month.

h. Family Income to Age 65M/68F on Insured

$ per month.
i. Family Income to Age 52M/55F on Spouse
$ per month. '

j. Level Term on Dependent Children $

| 12. Beneficiarv: .» . _ . /e genead RS orceniplete for a Family or Insured & Spouse Policy.)



p—

State any special request. ’ 14. List sli life insurance, annuities and variable con-

13.
tracts on proposed lnsured (if NONE, so state.)
) i voeTm e o b Company amt | issuad Endt.d Ltgjp) Yes No
: e
O Od
o 0
OO0

18.

Will this insurance replace or change any existing insurance or snnuity in any company on any
person named in 1a, 6 or 77 If “Yes”, give their names, name of company, plan, amount and policy YE]S No
numbers.

16.

Is anyone applying for, or trying to reinstate, life or health insurance on any person named in 1a, 6 or Yes No
7 in this or any company? f “Yes”, give amount, details and company. O &<

17.

Does any person named in 1a, 6 or 7 plan to live or travel outside the United States and Canada Yes No
within the next 12 months? if “Yes”, give details. |

18.

Does any person named in 1a, 6 or 7 plan to fly an aircraft, glider, balloon or like device or, within the

last 2 years, has any such person fiown as a student pilot, pilot or crew member or had any other Yes No
duties aboard an aircraft, glider, balloon or like device while in flight {inciuding flight for flight pay)?.. [J

if “Yes’’, complete Aviation Questionnaire.

18.

Has any person named in 1a or 6, within the last 12 months: Yes No
a. been treated by a doctor for or had a known heart attack, stroke or cancer other than of the skin?.... [ =
b. had an electrocardiogram for chest pain or for any other physical complaint, or taken medication

fOr igh DIOOT PrESSUIET . .. ..o\ttt ttireet e et inenenneeenenaneneneeesasasseasncnenennnn up-¢

lZO.

Premiums payable [JAnn. [JSemi-Ann. [JQuar. g'\don. O Pay. Budg. [0 Pru-Matic [J Gov't Allot.

[ 21.

Amount paid $ /Al_f( (O None (Must be “None” if either 19a or 19b is answered ““Yes”.)

. Is it understood that a medical examination will be made on any person named in 1a, 6 or 7? If"Yes" Yes No

on whom? <2 0

23.

If 22 is "Yes”, is it agreed that no insurance will take effect on anyone until all medical examinations Yes No
are made, even though 21 shows that an amount has been paid?....... e O

24.

Changes made by Home Office.

The proposed Insured declares that, to the best of his or her knowledge and belief, the above statements are

complete and true. When Prudential gives a receipt form, ORD 22385-79, of the same date as this Part 1, coverage
will start as shown in that form. Otherwise, no coverage will start uniess: (1) a contract is issued, (2) it is accepted,
and (3) the full first premium is paid while all persons to be covered are living and their health remains as stated in
Parts 1 and 2. if all these take place, coverage will start on the contract date. Any entry in 24 made at a Home Office
will be approved by acceptance of the contract. But where the law requires written consent for any change in the
spplication, such a change can be made only if those who sign this form approve the change in writing. No agent
can make or change a contract, or waive any of Prudential's rights or needs.

OWNERSHIP: Unless otherwise asked for above, the owner of the contract will be (1) the applicant if other than the
proposed Insured, otherwise (2) the proposed Insured. But this is subject to any automatic transfer of ownership
stated in the contract. ‘ '

Applicatio State - Signatyfe of Propoded Ipsured
made at M

Wlt%

. ‘ . .- - - - Machine-generated OCR, may tontain efrors.

‘ Signat /Appl' t AT other than proposed Insured)
/ ~ : X % ﬂi,
d byLicdnsed Agent (W.n ReprffGentative) (K appi -Mo'eomorfon.k-nmdmw)
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. h — ‘;.\.‘\ e ~" 70 FIELD OFFICE County Code App!. Checked and County Code entered by
DRSNS SERVICE STAFF: KR US| IF owe_B/S
TO WRITING REPRESENTATIVE: a o t

1. If 18a or 19b of the application is answered “Yes”:

& Any application which wouid normaily have to be prepsid is to be written on a no

id basi

b. ¥ Govemnment Alictment, Payroil Budget or Pn-Matic, 13 of the application MUST state “insurance to begin when policy issued”.

2 Kthe ptopond insured is a member of the Armed Forces, 13 of the application must state ““Military Serial Number is it
Also show in “REMARKS” the full name, relationship and permanent address of someons who will always know where the proposed

insured can be contacted during and aftsr tarmination of military service.

3. You must fumish the information asked for below, and compiste and sign the Cartification beiow.

: SUPPLEMENTARY INFORMATION
1. Give proposed Insured's HOME and BUSINESS addresses for last 3 years if amount at risk is less than $100,000; for 5 years if ¢ 100,000 to
$249,999; for % of lifetime if $250,000 or more. (Print) :
City or Town
From To Strest Apt. No. | (i in country, give distance from :
No. (i R.D., stats number.) and name of trading town and County State
Mo. | Yr. | Mo. l yr. nearest post-office.)
Present
S|4 D &) Sovtlrite | S c S o ok,
w ’ : 0
=
[o]
-4
From To
Mo. | Yr. { Mo. | Yr. : Emplayer P ] Caty or Town
Present
.5 |& M D Soioats S ¢.cles
] 74
Z
73
2
]
2. Does more than 50% of the proposed insured’s support come from sOmMeoNB Bise? ................covveiuenucinineennsss Yes [} Noﬁ\

Relationship.

f “Yes”, give that person’s: Full name
Occupstion

Amount of life insurance in force $

LS. Did someone other than you suggest this insurance? if “'Yes”, state in “REMARKS” who and what prompted the request. Yes [] Nyl

[0 Met very recently

[ Relative (state relationship) [0 Known weil for

4. How well do you know the proposed insured? (Check sach applicable box.)
‘S¥-Known slightly for

Business [J Other (explain)

&~ vears at: [] Home
Business [J Other (explain)

years at: [] Home

5. Do you have, from any source, facts which you have not stated any pilace eise in the application which indicats that any person named in

1a, 8 or 7 of the application mey: Yes No
8. repiace or change any current inSUrBNCE OF SNNUItY iN BITY COMPENY? ... ... ... .. iirinrrranonnseacosesacrcasocessssssnnns O
b. have in the last 3 years participstad in hazardous sports (such as auto racing or parachuting), or been arrested for driving

rOCKiessly O While IMIOXICHIBAT .. ... ... .eeiuteineseanneesaseaneeeanneenn e etneeanneeanseaanneeaneeaaneaaeneeanneenns >
c. have frequently drunk to excess, illegally used habit forming drugs or have a criminal record? ..................ccoeeeee.. 0O
d. heve volunteered or been ordered to report for active duty inthe Armned FOrces? ... .........coivviiveneenreenrenerneennss O R
{Give details of “Yes” answers in “REMARKS".)

6. Does the amount applied for plus applicstions in the past 3 months in ALL companies equal $100,000 or more? ......... Yuﬂo 0
i “Yes”, complets the following: b. Is total amount being applied for in ALL companies Yes No
2 Totali Amount Total Amount to be placed? If “No”, explain in “REMARKS"”. ........... D

now in force being applied for ¢. Will more insurance than shown in a. be applied for
in ail companies in sli companies in any company inthe next3months? .................. ] $
Personal....$ $ ¥ ‘“Yes", state:
Business ...$ $ _1%&_ Amount $ Company
S O Personai O Business

if ““Yes’”’, who, and what was the previous last name?

7, Hasthe lastname of any personnamedin 1a,6 or 7 of the application beenchanged in the iast 5 years (Marriage, court order, etc.)? YEJ‘ §

82. What is the proposed Insured’s total yearly income from sil sources (before deductions]? $ J"g—s_’

‘ b. f married, what is the spouse’s total yearly income from all sources (before deductions)? $ >

l 9. identify the group that best ﬁmmmmwm'ﬁ%?y

e i Exautiva, MFekldgFered OCR, m

ML Y Lomics Denfacsinnal

: S§3HERIGALE Edreman, Pant-time Fermer

b



- T it o —

{D) [J Full-time Farm Operator () 3 Student

(E) [C Clerical, Sales Clerk ) O Military
10. Who is to pay the premium? (Check one) 11. if this application is for personal insurance, what is(are) the
(A Insured purposais)? (Check appropriste boxes.)
(B) [J Employer ' ) . W Estats Conse.vation (E) J Family income
{C) O3 Policy Owner (not smployer) (reistionship) rigage Insurance’ (F) [] Retirement
(D) O Third Party (not policy owner) — * D) [J Educstion Fund V) ] Other
) (name and relationship)
12. Check appropriste Special Financing {or None): 13. if this application is for business insurance, complete the following:
tA) [] Spiit Dollar (8) (G) [J Buy-out
(8) 3 Minimum Deposit/VOP (H) [J Key Employee-Empioyer indemnification
(C) O] Initisl Premium from Policy Losn (V) [ Key Employee-Deferred Compensation
(F) C] Other. W) [J Non-Qualified Employee Benefits Plan
(E} $&X None (X) [J Section 303 Plan
14. What was the primary source of this sales lead? (Check one) @ [] Other - -
(A) 3 Cold Call — Phone  (E) [] Policyhoider Service (b) is firm a: (1) O Sole Proprietorship?
(8) J Cold Call — Visit  (F) [J Personal Acquaintance (2) O Partnership? (3) O Corporstion?
(C) O Referral (G) O P & C Lead (c) Is proposed insured: [] Owner of firm? (state ___ %)
(D) [J Direct Mail (H) 5 Other [J Empioyee?
- " - {d) Amountofbusinessinsurance in force and applied forinalicom-
15. m.éls(.::‘je@‘ v m"p:::f g:;;:osui:e:kmappmpnm boxes.) panies on each officer or member of the firm.
(B) [J Employers Advisory Service Name Age | Position In force Applied for
(C) ] Variable Outiay Plan $ s
(D) O Estate Conservation Proposal Service
(E) J Business Valustion Proposal Service
(F) O Capital Planning Guide
(L) O Business Security Analysis
(Il O Other compister services

%Nom of the above used | 16. Proposed insured's telephone number Yor )f;}-g(a"L

Complste if children are to be covered
17. Are any of the children named in 7 of the application foster children or children whose legal adoption has not yet been made Yes No

final? If “Yes”, @xplain in REMARK S . .. ... . itiiitiieiietereereeatetennereetassuesnsesansasenersssessesonaeoannns .|
18. Are there other children iess than 18 years of age who have not been named in 7 of the application?.................... Yes (] No[J
if “Yes', explain in “REMARKS"'.
19. Are there any children named in 7 of the application who are: Yes No
a. living in a household other than the proposed INBUred’s? ......... ... ... ...iiiiriiriniierearaeaneneanroraanuaneanaanons o ag
b. dependent on someone other than the proposad Insured for support or mmmonanee? .................................... O Qg
if either is ‘“Yes", explain in "REMARKS",
CERTIFICATION Yes No
Did you detiver the notice that an investigative consumer report may be NecesSary? . .............ccieiiiiiiinriiaarernernrannns s\ O

1 certify that (a) on this date | saw the proposed Insured and (b), except as stated in “REMARKS”, | am not aware of any information that was not
shown in the answers to the questions in any Part of this application, which would adversely affect the eligibility, acceptability or
insurability of any person proposed for coverage. | recommend that Prudential accept the risks proposed for coverage.

%% N me%%,

Mgr. or Mgr must sign it p appllcatnon signed

" . 4
. & . . - v . X
] -t .’ .. + Digitizectby the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
* . Machjne-géherated OCR, may contain errors:
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ﬂ "denflal e o Charge ey e

R O TSNP OIS MO AEI ¥a g iy

1. ‘Narrie of person exsmined — first, initis, last (Print)
L g Aaeod oy
2. Family’record Lhnng Dead Living Dead
| (give age) | Cause Year (give age) | Cause | Age | Year
Father B A.? /57l Mother rmoRs] 2 Vo lx’d
Brothars 7 S8 e g i Sisters o
. No O No_&
S Jowein Do VLo
3. a. Has your weight changed more than 10 pounds inthe pastyear? ....................... Yes Noq
b. H*Yes”, Gain___lbs. Loss. ibs. R for chang
¢ How long has the present weight baen the same? S -é ysons
L4

A HEve you aver BmMoKREO?. ... .. ... . YesTg No[J
M “Yes", give date(s) iast ked: Cig Mo. 7 Yr. £/ Cigars Mo.  Yr. Pipe Mo.  Yr.
| 5 When did you last consult s doctor? Mo, G Yr. ﬁ (Give details in 12.) .
| 6. Are you now being trested or taking maedicine for any condition or disease? .................. Yes () Nol?
7. Have you ever: Yes No
a. had sny surgery or been advised to have surgery and have notdone so? .................... OoOg
b. regulerty used or are you now using, barbiturstes or amphetamines, marijusna or other hal
fucinatory drugs, or heroin, opistes or other nercotics, except as prescribed by a doctor? . .... a
¢ been trested or counssled for 8ICONOIIBM? ... ... ....oiuiiit it ]
d. had life or heaith insurance declined, postponed, changed, rated-up or withdrawn? ....... . ... ImEg
8. _had lite or heaith insurance canceled or its renewsl or reinstatement refused? ... ............. O g
8. Have you ever been trested by a doctor for or had any inown sign of: Yas No

a _high-bloed pressure? {If "Yes’', state dats found, if drugs sre used and if still being trested.) .. [J

|~ b. chest pain, pressure or discomfort? {if “Yes”, state where locsted, number of sttacks, their
durstion, date of last S1Ack 8Nd EBTMBAL) . . ... ...ouutertieniniiiitiaieae i eiianee. O X
¢ heart murmur or rheumnatic fever? {if rheumastic fever, state number of sttacks, date of last sttack
and how long disabled for esch.} . ...t 3d
d. ssthma, empirysema of tUDBrCUIORIB? ... ... ... .cooiuiiuiiinrnncnneaerecneeneruenneneenan ]
e. tumor, cancer, leukemis, diabetes or syPhIlis? .. ... ... ... ..ottt | %
f. nervous trouble, convuisions, epilepsy or mental disorder? ... .............................. =]
9. Other than as shown above, hmyoumrb.enmﬂodw.doaorfororhodmyknown sign of a
disease or disorder of the: Yes No Yes No
a. heart, arteriesorveins? ........... [m] ’ e. kidneys, bladder, genital organs or urin-
b lungs chestorthroet?............. BYBCIY e 0 E
¢ brain or nervous system? . ... ...... [m] { spine, joins, skull or other bones? ..... [
d. liver, gslibiadder, stomach, imes- @. bilood, giends orskin? ................ ] .
tinesorrectum? .. ................ 0y h. ears, syes, nose or sinuses? ........... O x5
10. Other than as shown above, have you in the past 5 yeasrs: Yes No
a consulted or been sttended or examined by sny doctor or other practitioner? . ................ O X

b. been in e hospital, sanitarium or other institution for observation, rest, disgnosis or trestment? [ ﬂ,
c had electrocardiograms, X-rays for disgnosis or trestment, or blood, urine, or other medical

tests? (If “Yes”, stote detes, why made and by Whom.) .........cc.coiveeiiueaniiainienn.., a
d. made claim for or received benefits, compensation, or a pension because of sickness or injury? [ [

11. Do you now have a known sign of any physicai disorder, disease or defect not shown sbove? .. Yes[J Nog{

12. Whet are the full details of the answer to 5 and to esch part of 6 through 11 which is answered “'Yes''?
Hiness or other reason.

i operated, so state. Reason for Time lost Full PRINT full names
any check-up, doctor's advics, Began from normal recovery and sddresses of
Question No. trestment and medication. Mo. Yr. activities Mo. Yr. doctors and hospitals

e LreThsns Ao 97 Digdh

T el duac L glack
——pae e byl
7 7’1. MA‘: P £

-, 7 -
AW P WP o-.- —;a/r.;

114./ -Foz- dEtlu'va - 22 Le 6 [T58 Y‘h/nr
rugkf d 12350, R iived Rl
Sor? L mks GN7M

| deciare thet, to the best of my knowiedge and belief, the above statements are compiets and true.
(Be sure you have read all the questions and answers before signing.)

o7 W\ & a3

£~ 7-#
™ ,
7O EXAMINER: This suthorization must be signed and deed by the proposed ineured. o
AUTHORZATION ‘ -2~ P
For the Reisese of hlormation 19
To: Arw la dlinic or other medical! ; related taciiity, insurance compeny, the Medical Information
Digitized by the Howamﬁmrmaark Law School. BYU. L

|mﬂnwunnm'|‘h
D lu'uu lﬂvmo Mmmmmmummupmlmh.
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a.

EXAMINER'S CONFDENTIAL REPORT
A Exsminstion Now: Exernine heert in upright, recumbent and
L-—m- O Home #‘ - [ My Ofice Aot fasurnl recumbent '
& Time of dey exarmined L HEART — ANY MURMUR PRESENT? . . . .. Yo O No ]
AM, 31‘,0’.“_ ¥ “Yeos". compists 1, 2. 3, 4 end 5 below: (f more than ons
be sscond murmur in apen spece below.)
[ :hw:mumwﬂ .......... Yoo O bl 1. Murmur detsite
“Yor* information wes not discioasd, duteiin . g -
o “y:' :""" A [ Apics! £] Sossl o
mesaure 8. [ Sywolic Presystolic Dlastolic
ln. ot b /o Yo lf N € O Rovah gmm Other
Did you weigh? 0. O Barely Heard- (] Mod.Gr.3 Very Loud-Gr. 5
II. WEIGHT in clothes) [ §5” me. Yoo ¥ Mo O ﬂf.';,:,e,, L""G"‘/:’,_"-,‘,“:'“N"'”
F. BLOOD PRESSURE SYSTOUC
. Dissppssrance of Sound
nt}
ot Mesding 10K =nee
;g  ~
w» -

Aucord first reading teimn. ¥ systoiic is over 140 or diastolic over
80, or ¥ definkely overweigit, record two more reedings taken st
interveis. Meil us » urine apecimen ¥ systolic is over 140 or diss-
tolic is over 80.

Q PASE Puise Rete |Pr [~

P

immedistely sfter exercise
{20 body . in 80
saconds or equiveient)

Two mi after

(1) ¥ iowest rem sxceeds 50, repest observations
ioter in sxasnination.

@) Asny irreguiaritiss other than premature
contractions

> R LY ARSI VIR SO RS DR RSB A N A i e

THERE ANY ABNORMALITIES OF : {Record eli detaile below)

& EVES? (if merked refractive error of
dizssass o7 injury, reso-d vision by Snelian
Naotstion in esch eye)

00D VESSELS Albumin . Suger

{srtwmigacieros "o YO 0! YO MmB”  veO nk”

2. RESPIRAT ORGANS ¥ elther is “Yos”, mall us 8 portion of the urine axamined.
({inciuding noes> and mouthl? ......... Yes T No O
3. ABDOMINAL OR! K. Are you mailing us 8 urine specimen? ... Yes @No (O
(inciuding tendermnces, Q7. Yoo 0 No [J (l‘l)d:'-m:, o
4 NERVOUS SYSTEM? (Exemine wg. puteiiar m"mm:’m“"“ w“"""""“;:"‘ voucher

ond, when other reflexeeh. .. ... Youo ) No [0} $30,000 o .nmk:?m. or Over, of

$50,000 or more, st sny age.

LRZS o )({

1

AUG=T1981

| cortify that on the date shown | axamined the Person Named on the MIVErse wWhose answers to the questions on the ryverse wers reviswed

by me, snd that he or she signed this form in my presence.

-2

1 3/ >, MM,QM
Srest Chy 4 State

[hdm I No.

£-2 w £/

Tp

[ in

O

-, . . . )

L) - " . .

. .
.

Digitized by the Howard W. Hiinfer Law Li brary, J. Reuben Clark Law School
Machine-generated OCR, may contain errors.
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Digitized by the Howard W. Hunter Law lerary, J Réﬂbmm&hool BYU.

Prudential =i, s

1. Name of person sxamined — first, initia, lest (Print) E____
Lyun HARDY
2 F-nuvm _(ﬂl.Mng’ MIY ™ 4 Lhing | Dead
ive sge} | Cause | Age | Year 3 _M_,___C'“" | Age | Year
Father MAKAOWY Mother Wl Khoatny
Brothers Sisters
Noo niinodan No _u.mimf.g
3. a Has your weight changed more than 10 pounds inthe pestyesr? .................. ie... Yes[J Nolg
b ¥“Yes”, Gein___Jbs. loss____Ibs.  Resson for change
¢ How long has the pressnt weight been the same?
4 Have you ever smoked?. ... ....... hz""*'-dr(?-or«-—-{,{}/ .......... Yes[3 No[J
If “Yos", give date(s) isst smoked: Cigsrettes Mo.  Yr. Yr. Pipe Mo.  Yr.
| 5. When did you lest consult s doctor?  Mo. 7 Y. 79 (Gmdlwbmtz.)
| 6. Are you now being trested or taking medicine for any condition or disesse? .................. Yes[] No[3
7. Have you ever: Yes No

a had any surgery or been advised to have surgery snd have notdone 80? .................... o8
b._baen in a hospital, sanitarium or other institution for obesrvation, rest, disgnosis or trestment? 5 [
¢ reguisrly used or are you now using, barbiturstes or amphetamines, marijuana or other hei-
lucinstory drugs. or heroin, opistes or other narcotics, except as prescribed by a doctor? ... .. | m]
d. been trested or counseled for SICONOIBM? ... ... ........coiiviiiiiiiiiiiiiei .. ]
o. had life or hesith insurance declined, postponed, changed, rated-up or withdrewn? ........... [m}
1. had life or health insurance canceled or its renewal or reinstatement refused? . ............... O

8. Heve you sver been trested by a doctor for of had any known sign of: Yes No
) high bicod pressure? (if “Yes”, state date found, if drugs sre used and i still being treated.} .. (0 8
chest pain, pressurs or discomfort? (if “Yes”, stats where locsted, number of sttacks, their
duration, dete of Last SECk BN TBBIMENML) . ... .. .oeeeiemtreenanaeerenaranniernanaaans D
¢ heart murmur or rheumatic fever? (if rheumatic fever, state number of sttacks, date of last sttack
and how long disabled 1or BBCR) ... .. c.oiiiiiiiiiiiiiii it i it
d ssthema, emphysema or tubsrculosis? ... ..
[}
f.

)

W.umr.bukunio.diabcmorw\iﬁs?m
. nervous trouble, convuisions, spilepsy or mental disorder?
9. Other than as shown sbove, have you ever been treated by a doctor for or had any known sign of a

dissase or disorder of the: Yes No Yes No
a8 heart srteriesorveins? ........... O e. kidneys, bladder, genital organs or urin-
b lungs, chestorthromt?............. a MyUeet? L. ]
¢ brain or nervous system?.......... [m} f. spine, joints, skull or other bones? ... .. o=
d. liver, galibiadder, stomach, inmes- g- blood, giandsorskin? ................
tines or rectum? ..... i eeeeieaaas ne h. un.'vﬂ.nououimnd ........... O~
10. Other than as shown above, have you in the past 5 years: Yes No
a consulted or been sttended or examined by sny doctor or other practitioner? ................ |

b. had electrocardiograms, X-rays for disgnosis or trestment, or blood, urine, or other medics!

toats? (If “Yos", stats dates, why Made and Dy WHOITL) . ........ouivenniaerinnneennnaaeennns 2 O
¢. made cisim for or received benefits, pensation, or 8 pension because of sickness or injury? [0 &
ULDoyoumhmahwnsmof.wphvmldw,dmordohdmtm:bove?.,Yos('_']No&)
12. What are the fuil details of the answer 10 5 and to sach part of 6 through 11 which is snswered ‘"Yes'?

Niness or other reason.
if opersted, so state. Resson for Time lost Fult PRINT full names
any check-up, doctor's advice, Began from normai  recovery and addresses of
Question No. trsstment snd medicstion. Mo. Yr. activities Mo. Yr. doctors and hospitaic
s e €. looc JZ 7] o, .
- 20 7
Y e ~ o -~
O Vol Mo dieyuis
2 177 O T, O b ondd L s Lo -
L‘ Z“‘ﬂ‘-‘ ﬁ“-‘Mh/u
Lo 1CS mm 2 dyeace
LG L bl foien, Al Zeed Loac— lact
P 7ol L Lo

| declare that, to the beet of my knowiedge and belisf, the sbove statements sre compiets and true.
(Be sure you have read ofl the questions and answers before signing.)

Signature,
> a7 7
‘ €-25 .18 ¥

person examined

AUTHORIZATION

TO EXAMINER: This suthorization must ba signed snd deted by the propossd insured. lh
.19

“ummwﬂv insursnos compeny, the Medical information

- P U U A




, _ e =
L DCAMINIR'S CONRDENTIAL REFORT
:h A Exsminstion ) Now: Examine heert in upright, recumbent snd
, wesmedest  [J Home  [J Business Dy Ofcs 1o iotaral recumbent positions. .
. {I- Tins of dey examined [ § 'OIMT—MYHMNSE ........... Yoo [J No
: 'V-"m‘ll!.lmd!h.b-(l'mmn
': AM ‘HS@ dascribe second Murmnur in apen spece below.)
" ' | & mthe person examined your patient? .. ........ Yes 0 o BN . . _
% “Yes™ and any information was not diaciosad, ghve details below. A (] Ak 3 Sasal oo
' I o Ol you messure? 8. [ Sywmolic {3 Presyswlic [ Disstolic
: D. HEGHT (o"- n - Yoo ) %o O €. O Rough [ Blowing ) Other
I ' Did you weigh? D.Dal'uo'tvm 8“06.-61.3‘ Bmmﬁ&s
2 Loud-Gr. Loudest Possidle-
€ _WEIGHT (in clothes) 197/'2* . Yufr Q) [ FeimGr. 2 Gr.6
£ BLOOD PRESSURE  SYSTOLIC DIASTOLIC EQT ol
Dissppesrance of Sound 2 Effect of body
®th )
o 0 (2 W position?
n 38 mhasrtoniarged?......................... Yes O Noﬁ
m d 4 h.Mvay-rd."\ofnnlw\iinMn"I ...... Yes O No/ﬂ
Aocord fiest reeding teken. ¥ systolic s over 140 or diastotic over | orer & TYeu' deacrive below:)
30, or ¥ definitely overweight, record two more resdings taken st 4. What is your dingnosis
intarvels. Mail us » unine specimen N systolic is over 140 or dise- or apinion?
solic is over 90.
9. PULSE Puiss Rete [Pre ‘:"' of spex.
Por Mimss | 'b.urwmn v
: po— A Fos Zhor (| posiion of spex bemt... X
ofmurmur. ..........,
m«m}
Tows mirartes after sarch g Eear Lo (| poiet of maziomern taan-
sty of murmar. ... .. ... O
- e (1} ¥ iowest rate exceeds 80, repest observetions
s in examination. | Dirwction of wenemission
2 Ay irreguisrities other than of mumr. ... ........ L 2 A\
COMIRCHIONS? ..................cennnenss Yo Wiy =2
¥ “Yeu", dascribe below.
- ummnmmmntso: (Record aft details below) *MVSBOFWNE
L= T 1. BLOOD VESSELS
- ( peri LT va M| vep :{ Yes O uoga
- 2 RESPWAATORY ORGANS ¥ gither is mall us 8 portion of the examined.
. .o (Inchuding nose, throst snd mouthi? ......... Yoo [J "°§
3. ABDOMINAL ORGANS K. Are you maliing us & urine specimen? ......... Yes [J No [
' USETI Yo Yoy #ﬂ‘mub;hmﬂu-mmum
z ;mvousmmmmmm YuO Nl @) ¥ Ute soplication for —
T e ] €30.090 or mers, £nd 2ge £2 or over, o7
o tnﬁrtnwmmuhﬂwd 950,000 or more, 8t ary sge.
. h@um,mvﬂu\w
Notstion inesch eye) . ...................... Yes [J Nog L Have you sy information about this person not
& EARS? (Describe sny discherge present or wmmmmmm
inpeieed heSHing) ... ...................... Yes [1 No TS|  physical or memal impeiement? .. ... ... .. Yo [J WMo (5
QIVE COMPLETE DETALS OF ALL "YES~ ANSWERS TO QUESTIONS G(Z. M. | 30-h. and L
by
£
i LREDITES:
LC. 5D
B
[/
| certily thet on the date shown | sxsmined the person named on the rsverse Shewers t0 the QUESHIONS OnN the NVENSS WIS reviewed

by me, end that he or she signed this form in my pressnce.

me “.. li-“- R 5W~—0
lhd—m << l [F 24 ﬁmm’ e Zp

[(Coms7aT ]

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
| Machinegenérated OCR, may contain errors. .




p d I The Prudential Insurance Company of America
IU‘ e” Ia a mutual life insurance company .
A S — Corporste Office, Newark, New Jersey .

. e . - . . cwe 4w

-~

Insured | yNN HARDY 70 7bb 453, Policy Number

SEP 17, 1981 Contract Date

Face Amount
$307,000--
Term Period ¢ yzaRrS, BUT SEE PAGE W

Premium Period ¢ yraps, BUT SEE PAGE 4 | !
L Agency G-SLCX , .

- . ~— -

We will pay the beneficiary the proceeds of this contract promptly if we receive due proof
that the Insured died in the term period. We make this promise subject to all the provisions
of the contract. The term period starts on the contract date. The term period and the
contract date are shown in the window of this page.

Please read this contract with care. A guide to its contents is on the last page. A summary
is on page 2. If there is ever a question about it, or if there is a claim, just see a Prudential
agent or get in touch with one of our offices.

Right to Cancsl Contract.—Not Iater than ten days after you get this contract, you may
return it to us. All you have to do is take it or mail it to one of our offices or to the agent
who sold it to you. We will cancel the contract from the start and give back your money

promptly.

P 00229

Signed for Prudential.

Secretary o President

irm Life Policy. insurance payable only upon death within stated term period. Premiums payable during Insured’s
‘stime for stated premium period. Convertible and renewable as limited. Supplementary Benefits, if any, as listed on
ontract Data page(s). Eligible for annual dividends as stated in Dividends provision.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.
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‘ ) * CONTRACT SUMMARY

We offer this summary to help you understand this
contract. We do not intend that it change any of the
provisions of the contract.

This is » contract of tarm life insurance. it is payable only
if the Insured dies in the term period shown in the
window of the first page or any later renewal tarm period
which we describe under Renewal on page 15. We show
the amount(s) of renewal premiums in the Table of
Renewal Premiums on page 4. The amount of the
premiums will change as we show in the Schedule of
Premiums. Premiums are to be paid during the premium
period. If 8 premium is not paid before its days of grace
sre over, the contract may end and have no vaiue except
s we state under Dividends on page 8. If this occurs,
you may be able to reinstate its full benefits.

Proceeds is 8 word we use to mean the amount we would
pey if we were to settle the contract in one sum. To
compute the proceeds which may arise from the insured’s
death, we start with 8 basic amount. We may adjust that
smount if there are dividend credits, premium in default,
or 8 premium paid (but not waived under a waiver of
premium benefit, if any) past the date of death. The table
on page 15 tells what the basic amount is. The table will
refer you to the parts of the contract which tell you how
we adjust the basic amount.

Proceeds which arise from the insured’s desth often are
not taken in one sum. For instance, for all or part of those
proceeds, you may be able to chooss » manner of
payment to fit the beneficisry’s expected needs. if the
Insured dies, and one has not been chosen, the benefi-
cisry may be able to do s0. We will pay interest under
Option 3 from the date of desth on any proceeds to
which no other manner of peyment applies. This will be’
sutomatic as we state on page 14. There is no need to
ask for it.

You and we may agree on s changs in the ownership of
this contract. Aiso, uniess we endorse it to say otherwise,
the contract gives you these rights, among others:

* You may change the beneficiary under it.

* You may obtain any dividend credits under it.

® You may be able to renew it for further term period(s).

* You may be able to exchange it for a new contract of
life insurance.

The contract, as issued, mey or may not have extra
benefits which we cali Supplementary Benefits. if it does,
we list them under Supplementary Benefits on the Contract
Data page(s) and describe them after page 14. The
contract may or may not have other extra benefits. If it

‘does. we sdd them by rider. Any extra benefit ends es

800N as any premium is in defsult past its deys of grace,
uniess the form which describes it states otherwise.

(Contract Summary Continued on Page 15)
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CINTRACT DATA

INSURED®S SEX AND ISSUE AGE M=y2
RATING CLASS STANDARD

INSURED

FACE AMJUNT
TERM PERIJD

PREMIUM PERIJD
AGENCY

LYNN HARDY

$300,000~-~
S YEARS, BUT SEE PAGE 4

5 YEARS, BUT SEE PAGE Y4
G=-SLCX

70 7bb 4L3
SEP 17, 1981

BENEFIZIARY  CHERYL HARDY, WIFE, IF LIVING, OTHERWISE

THE ESTATE JF SAID CHERYL HARDY

£5300R INSURED®*S WAIVER OF PRIMIUM BENEFIT.

PAGE 3 (77)

LIST OF SUPPLEMENTARY BENEFITS
(EACH BENEFIT IS DESCRI3ZED IN THE FORM
WHICH BEARS THE NUMBER SHOWN FOR IT)

*eree END OF LIST ##sds

SCHEJULE OF PREMIUMS
DJE DATES OJF CONTRACT PREMIUMS DCCUR ON THE CIONTRACT DATE AND AT INTERVALS
0F ) MINTH AFTER THAT DATE,
CONTRACT PREMIJUMS ARE
CINTRACT PREMIUMS INCLUDE THE PREMIUMS FOR BENEFIT EGLIOR.
#*%%% END OF SCHEDULE ##***#

* SEE PAGE 4 FOR TABLE OF RENEWAL PREMIUMS

$1bl.b5 EACH*

P C0231
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§ RC TR 75-My2
TABLE OF RENEWAL PREMIUMS

ATTAINED MONTHLY
AGE PREMIUM
w? $230.kLS
52 3b2.b6S
57 557.b5
b2 82L.b5*
b7# 1,187.b5
?0 Lsb?bebS

# THIS RENEWAL TERY PERIJID IS FOR LESS THAN 5 YEA
* CHANGING JN FIRST ANNIVERSARY AFTER INSURED'S &
T $738.b5.

P 0O
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POLICY NO. 70 ?bb 4b3

RS.
STH BIRTHDAY

<32


Ii3.a7.b5

ENDORSEMENTS ‘ .
(Onily we can endorss this contract.)

GENERAL PROVISIONS

Doﬂﬁiﬁm—-Wc define here some of the words and
phrasas used all through this contract. We expisin others,
not defined here, in other parts of the text.

We, Our and Us.—Prudentisl.
You snd Your.——The owner of the contract.

Insured.-—The person whose name is in the window of
the first page. He or she need not be the owner.

Example: Suppose we issue a contract on the life of your
spouse. You applied for it and named no one eise as
owner. Your spouse is the Insured and you are the owner.

Issue Date.—The contract dste.

Anniversary or Contract Anniversary.—The same day and
month as the contract date in sach ister year.

Exampile: If the contract date is March 9, 1980, the first
anniversary is Merch 9, 1981. The second is March 9,
1882, snd s0 on.

 Contract Year.—A year which starts on the contract date
Of ON an anniversary.

Example: If the contract date is March ¥, 1980, the first
contract year starts then and ends on March 8, 1981.
The second starts on March 9, 1981 and ends on March
8, 1982, and s0 on.

Attsined Age.—The Insured’s sttained age st any time is

the issue age pius the length of time since the contract
date. You will find the issue age nesr the top of page 3.

The Contract.—This policy and the spplicstion, 8 copy
of which is attached, form the whole contract. We sssume
that all statements in the application were made to the
best of the knowiedge and belief of the person(s) who
made them; in the absence of fraud they ere desmed to
be repressntations and not warranties. We relied on those
statements when we issued the contract. We will not uss
any staternent, uniess made in the applicstion, to void the
contract or to deny a claim.

Contract Modifications.—Only s Prudentis! officer may
sgree to modify this contract, and then anly in writing.

Ownership and Control.—Uniess we endorse this
contract to say otherwise: (1} the owner of the contract is
the insured; and (2) while the insured is living the owner
alone is entitied to (a) any contract benefit snd value, and
(b) the exercise of any right and privilsge granted by the
contract or by us.

Suicide Exclusion.—if the Insured, whether ssne or
insane, dies by suicide within two yeers from the issue
dste. we will psy no mora than the sum of the premiums
peid.

Currency.—Any money we pay, or which is paid to us,
must be in United States currency. Any amount we owe
will be payabie at our Corporete Office.

{Continued on Next Page)

Page 5 (T—78)
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- Prudential

Misstatement of Age or Sex.—If the Insured’s ststed
ege or sex or both are not correct, we will change esch
benefit and sny smount to be paid to that which the
premium would have bought for the correct age and sex.

The Sched: . of Tramiums may chow that premiums
change or stop on 3 certain date. We may have used that
date because the insured wouid attsin s certain age on
that date. If we find that the issue age was wrong, we will
correct that dste.

Incontestability.—Except for non-payment of premium,
we will not contest this contract sfter it has been in force
during the Insured's litetime for two years from the issue
dste.

Assignment.—We will not be deemed to know of an
sssignment uniess we receive it, or 8 copy of it, at our
Home Office. We are not obliged to see that an sssign-
ment is valid or sufficient.

BENEFICIARY

You may designats or change 8 beneficiary. Your request
must be in writing and in 8 form which mesets our needs.
It will take effect only when we file it at our Home Office;
this will be after you send the contract to us to be
endorsed, if we ask you to do so. Then sny previous
beneficiary’s interest will end as of the date of the
request. It will end then sven if the insured is not living
when we file the request. Any beneficiary’s interest is
subject to the rights of any assignes of whom we know.

When a beneficiary is designated, any reistionship shown
is to the Insured, uniess otherwise stated. To show
priority, we may use numbered classes, so that the class
with first priority is called class 1, the class with next
priority is called ciass 2, and so on. When we use
numbered classes, these statements apply to beneficisries
uniess the form states otherwise:

1. One who survives the insured will have the right to be

peid only if no one in a prior class survives the Insured.

2. One who has the right to be paid will be the only one

paid if no one eise in the same class survives the insured.

RIOEX POR'a r!o%ﬂm

The Prudential

of America

ingured

L Hargdy

Insurance Company

3. Two or more in the same class who have the right to
be psid will be psid in equal shares.

4.  none survives the Insured. we will pay in one sum to
the Insured’s estate.

Example: Suppose the class 1 bensficisry is Jane and the
ciass 2 beneficisries are Paul and John. We owe Jane the
proceeds if she is living at the Insured’s death. We owe
Psul and John the proceeds if they are living then but
Jane is not. But if only one of them is living, we owe him
the proceeds. If none of them ig living we owe the
insured’s estate.

Beneficiaries who do not have a right to be paid under
these terms may still have 8 right to be paid under the
Automatic Mode of Settiement.

Before we make a payment, we have the right to decide
what proof we need of the identity, age or any other facts
about any persons designated as beneficiaries. If benefici-
aries are not designated by name and we make payment(s)
based on that proof, we will not have to make the
psyment(s) again.

Policy No.

70 766 463

Ownership and Control

This contract is amended at issue to provide that, except as we may state beiow, il rights of ownership and control will

belong to the owner(s) shown here:

Cheryl Hardy, wife of the Insured, the estate of said wife.

P G0234

While the Insured is living. the owner(s), with no one else’s consent, is entitied to any benefit and value. and to the

.KOI'C.ISO of any right and privilege granted by the contract or by us. But if we are settling with an owner or someone else
wfxo is not the Insured, then: (1) our consent is needed for a settisment option to be chosen for any proceeds which may
arise other than from the insured's death; and (2) if this is 8 contract which calls for monthly payments upon its maturity
as an endowment, we will have the right at that time to pay its cash value in one sum instead.

Endorsed by attachment on Contract Dete

The Prudential insurance Company of Americs.

L AN SO o, VIR

Secretary

P"lelng{}léeg by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Printed in U.S.A.

PREMIUM PAYMENT AND REINSTATEMENT

‘Payment of Premiums.—The Schedule of Premiums
shows the amounts of the premiums and how often they
must be paid. We teli you beiow how you may be able to
have them fail due either more or less often. Due dates
fail on the same day of the month as the contract date.
They occur only while the insured is living and only in the
premium period. The premium period, shown in the
window of the first page. starts on the contract date. Each
premium is to be paid by its due date. It may be paid at
our Home Office or to any of our authorized agents. If we
ars asked to do 0. we will give 8 signed recsipt. A
premium is in defaulit if it is not paid when it is due.

Change of Frequency.—You may ask us in writing to
have premiums fali due either more or less often. If we
agree, we will make the change and tell you what the
new premiums are and when they are due. The more
often premiums are due, the larger the total amount that
will have to be peid for a contract year.

Graoce Period.—We grant 31 days of grace for paying
each premium except tha first one. If 3 premium has not
been paid by its due date, the contract will stay in force
during its days of grace. if a pramium has not been paid
when its days of grace are over, the contract will end and
hsve no value, except as we state under Dividends.

Premium Adjustment.—The insured might die in the
premium period while no premium is in default. if so, we
will make an adjustment so that the proceeds will include
that part of the last premium paid which is more than that
which was needed to pay premiums through the date of
death. Or the insured might die in the days of grace of a
premium in defauit. If so, the amount needed to pay

Page 7 (RT—80)

premiums through the date of death is due us. We will
make an adjustment so that the proceeds wiil not include
that amount.

Example: Suppose the contract date is in 1980. An
annusl premium of $400 due in 1982 is paid. The
Insured dies nine months Ister. The proceeds wiil include
about $ 100 from the premium, since $300 was snough
to pay premiums through the date of death. The proceeds
could include slightly more or less than $ 100, since some
months have more days than others.

If a claim arises while the Insured is living, we will
subtract any premium in defauit when we settie the claim.

Reinstatement.—You may reinstate this contract after
the days of grace of & premium in defauit. All these
conditions must be met:

1. The final term period for which the contract may be
renewed must not have ended.

2. Premium payment must not be in defauit more than
three years.

3. You must give us any fects we need to satisfy us that
the Insured is insurable for the contract.

4. We must be paid all premiums in arrears with
compound interest at 6% a year. We may set a iower rate
for any period in which there are arrears.

Example: Suppose a premium due May 1st is not paid on
time. The contract will stay in force until June 1st
whether the premium is paid or not. If the premium is not
paid by June 1st, you must meet all the above conditions
if you want to reinstate the contract.

P 0G235
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. : .VIDENDS

Participation.—Wa will decids sach yesr what part of
our surplus, if any, to credit to this contract as a dividend.
The contract will be eligible for such a dividend if (1) the
Insured is living; and (2) ail premiums due before the
snniversary have been paid.

We will credit any such dividend on the anniversary. But
we do not expect to credit one befors the second snniver-
sary.

Dividend Optiona.—if you ask ug in writing st our Home
Office and in a form which meets our needs, you may
choose any of these uses for any such dividend:

1. Cash.—We will pay it to you in cash.

2. Premium Reduction.—Wea wiil use it to reduce any
premium then due.

3. Addition.—Was will use it st the net single pre.nium
rate ot the Insured’s sttsined age to provide an addition,
which is paid-up endowment insursnce on the insured’s
life to mature on the contract snniversary when his or her
sttained age is 75.

Example: Suppose we credit a dividend of $10 to the
contract on an snniversary. Suppose it will provide an
addition in the amount of $17. The amount of this
addition will not change. its net vaiue is that which we
will pay if the addition is surrendered. The net value,
which starts st $10, will incresse with time and grow to
$17 by the insured’s sttained age 75 when that amount
will be paid as an endowment.

4. Accumulstion.—Wae will hold it st intsrest. The rate
will be st lesst 3% a yesr. We meay use 8 higher rate.

If you have not made another choice by 31 days after the
anniversary, we will use the dividend as we state in 3
above.

Dividend Credits Described.——The phrase dividend
credits means the totsl of (1) any dividends and interest-
we hoid under 4 abovs; (2) sither the amount or vaiue, as
we explain beiow, of any additions under 3 above; and
{3) any other dividends we have credited to the contract
but have not yet paid. It includes the amount of any of
those additions when we refer to the proceeds which arise
from the insured’s death. It includes the net vaiue of any
of those additions when we use it under Surrender of
Dividends and Automatic Cash Payment. The surrender
value of those additions will never be less than the
dividends we used to provide them.

Surrender of Dividends.—You may surrender any
dividend credits for their net value. But we must have
your request in writing st our Home Office and in a form
which meets our needs.

Automatic Cash Payment.—We will pay promptly in
cash any dividend credits which exist (1) st the end of the
tast day of grace of a premium in default; or (2) on the
date this contract is exchanged for » new contract of life
insurance on the Insured's life; or (3) st the end of any
term period if the contract is not renewed for 8 further
term period; or (4) on the contract snniversary when the
insured’s sttained age is 75.

Settiement.—if any dividend credits exist at the
insured’'s death, we will include them in the proceeds
when we settie the contrect.

ENDORSEMENTS
(Only we can sndorse this contract.)

Page 8 (RT—80)

P €0236

CONVERSION TO ANOTHER PLAN OF INSIIRANCE

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.

Machine-generated OCR, may contain efrors.



Page 8 (RT—80)

CONVERSION TO ANOTHER PLAN OF INSURANCE

‘Right to Convert.——You may be able to exchange this
contract for a new contract of life insurance on the
insured’s life. You will not have to prove to us that the
insured is insurable. When we use the phrase new
contract we mean the contrect for which this contract may
be exchanged. B

Conditions.—Your right to make this exchange is subject
to all these conditions: (1) You must ask for the exchange
in writing and in a form which meets our needs. (2) You
must surrender this contract 10 us. (3) We must have your
request and the contract at our Home Office while this
contract is in force and not lster than its contract
snniversary when the insured’s sttained age is 70.

The new contract will not take effect uniess the premium
for it or the charge we describe under Charge for
Exchange is paid while the insured is living. This must be
done within 31 days sfter the first to occur of (1) the date
of your request; and (2) the dste to which premiums for
this contract sre psid.

There will be no charge for the exchange if the contract
date of the new contract is the same as the date of your
request. We will return that part, if any, of the last
premium paid for this contract which is more than that
which was needed to pay premiums to the contract date
of the new contract.

Contract Date.—The dste of the new contract wili be
the date you ssk for in your request. But it may not be
sfter the dste of your request or after the date to which
premiums ere paid for this contract. it may not be before
the date of this contract or after the contract anniversary
when the insured’s sttained age is 70. And it may not be
before the date when we first offered the form of the new
contract.

Contract Specifications.-——The new contract will be in
the same rating class as this contract. We will set the
issue age and the premiums for the new contract in
sccord with our reguiar rules in use on the contract date
of the new contract.

The new contract may call for annusi premiums. if we
sgree, you will be eble to heve premiums fall due more
often.

The new contract may be on any life or endowment pian
we would regularly issue on its contract date for the same
rating class, amount, issue age snd sex. But it cannot be
any of these: (1) a single premium contract; or (2) one
which ingsures enyone other then the insured; or (3) one
which includes or provides for term insurance other than
extended insurance; or (4) one with premiums which
increase after a stated time, if its first premium is less
than 80% of any later premium; or (5) one which

provides an income if the insured becomes disabled; or
(8) one with Suppiementary Benefits other than the
benefits to which we refer later in these paragraphs.

its face amount will be the amount you ask for in your
request. But except as we state below, that amount must
be an amount we wouid regulsrly issue for the plan
chosen. And it cannot be less than 85,000 or more than
the face amount of this contract. if the face amount you
want is iess than the smaliiest amount we wouid regularly
issue on the plan you wish, we wiil issue 8 new contract
for as low as $5,000 on the Life Psid Up st Age 85 plan
if you ask us to do so.

i (1) the new contract is either on the Life Psid Up st
Age 85 pian or has a premium period at least as iong as
for that plan; (2) this contract has a8 benefit for weiving
premiums in the svent of disability; and (3) we would _
include that kind of benefit in other contracts like the new
contract, we will put that kind of benefit in the new
contract, as we state in General below.

We will not deny a benefit for waiving premiums which
we would have sllowed under this contract, and which we
wouid otherwise aliow under the new contract, just
because dissbility started before the contract date of the
new contract. But eny premium to be waived for that
disability under the new contract must be st the
frequency which was in effect for this contract when the
disability started.

We will not waive any premium which wouid have been
due for the new contract before the date of the exchange.
And we will not waive any premium under the new
contract uniess it has a benefit for waiving premiums in
the event of disability. This will be so even if we have
waived premiums under this contract.

if this contract has en accidental desth benefit and we
would regulsrly issue contracts like the new contract with
that benefit, we will put that kind of benefit in the new
contract, as we state in General beiow. But (1) you must
ssk for it in your request for the exchange; (2) the face
amounts of this contract and the new contract must be
the same; and (3) the amount of accidenta! death benefit
in the new contract will be the smalier of the face amount
of the new contract and the amount of the accidental
death benefit in this contract.

General.—Any benesfit for waiving premiums and any
sccidental death benefit in the new contract will be the
same one, with the same provisions, that we put in other
contracts like it on its contract dste. But if either benefit
was added to this contract by rider and the contract date
of the new contract is earlier than the date of that rider,
the benaefit, if any. in the new contract will be the same as
that provided by the rider. In eny of these paragraphs,

(Continued on Next Page)
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CON-VERSION TO ANOTHER PLAN OF INSURA.'CE (Continued)

when we use the phrases other contracts like it and other
contracts like the new contract, we mean contracts which
we wouid reguiarly issue on the same pian snd for the
ssme rating class, smount, issue age and sex.

Chargs for Exchange.—if the contract date for the new
contract is before the date of your request, thers mey be s
charge to make the sxchange. We will compute the
amount of any charge in two ways as we show below.
When we use the word interest, we mean compound
interest at 69% a year from sach premium due date to the
date to which premiums have been paid.

1. Ws will computs the sum of the premiums, with

- interest, which would have been due for the new contract
from its contrect date to the date to which premiums have
been psid on this contract. Then we will subtract the sum
of the premiums, with interest, which were due for this
contract from the contract date of the new contract to the
date to which premiums have been psid on this contract.
But we will not subtract (s) any premiums, with interest,
due on this contract for sny portion of its tece amount
which is more than the face amount of the new contract;

or (b) any premiums, with interest, for any extra benefits
not included in the new contract.

2. Ws will compute the cash vaiue of the new contract as
of the date to which premiums hsve been paid on this
contract. We will increasa this amount by not more than
149%. We will add to this the sum of the premiums, with
interest, which would have been due for sny extrs
benefits under the new contract from the dste the benefit
took effect to the date to which premiums have been paid
on this contract. Then we will subtract the sum of the
premiums, with interest, which were due for the same
extra benefits undesr this contract for the same length of
time.

Ws will compars the amounts we compute in 1 and 2
above. The charge to be paid will never be more than the
iarger of the two. it may be iess.

Changes in Plan.— You may be abie to have this
contract changed to another pisn of lite insurance other
than in accord with the requirements for exchenge which
we state sbove. But any change may be made only if we
consent, snd will be subject to conditions snd cherges
which we then determine.

ENDORSEMENTS

(Only we can sndorse this contract.)

Pege 10 (LT—79)
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Payee Defined.——in these provisions and under the Auto-
matic Mode of Settiement, the word Payee means &
person who has a right to recsive 8 settiement under the
contract. Such a person may be the insured, the owner, a
beneficiary or a contingent payee.

Choosing an Option.—While the Insured is living you
may choose, or change the choice of, an option for all or
part of the proceeds which may arise from the Insured's
death. The requirements are the same as those to
designate or change s bensficiary. We describe them
under Beneficiary.

A Payes may choose an option for all or part of any
proceeds or residue which becomes payable to him or her
in one sum. We explain residue under Residue Described.

in some cases, you or another Payee will need our
consent to choose an option. We describe thess cases
under Conditions.

Options Described.-——Here are the options we offer. We
may aiso consent to other arrangements. As we use it in
Options 2 and 5, the phrase regularly issued does not
include contracts which ere used to qualify for special
Federal income tax trestment as 8 retirement plan.

Option 1 (instalments for a Fixed Period).—We will
make equal payments for up to 25 years based on the
Option 1 Table. The payments will include interest at an
effective rate of 32% 8 year. We may credit more
interest. If and whiie we do 30, the psyments will be lerger.

Option 2 (Life Income).—We will make squai monthly
payments for as long as the person on whose life the
settiement is based lives. with payments certain for the
period chosen. The choices are either ten ysars

{10-Year Certain) or until the sum of the payments equals
the amount put under this option (Instaiment Refund).
The amount of each payment will be based on the Option
2 Table and the age and sex, on the dua date of the first
payment, of the person on whoes life the settiement is
based. But if a choice is made more than two years after
the contract proceeds first bscome payable, we may use
the Option 2 rates in Ordinary policies we reguiarly issue,
based on United States currency, on the due date of the
first payment. On request, we will quote the payment
rates in policies we then issue. We must have proot of the
date of birth of the person on whose life the ssttiement is
based. The settlement will share in our surplus to the
extent and in the way we decide.

Option 3 (Intercst Payment).—We will hold an amount
st interest. We will pay interest at an effective rate of at
loast 3% a year ($30.00 annually, $14.89 semi-annually,
$7.42 quarterly or $2.47 monthly per $1,000). We may
pay more interest.

Printed in U.S.A.

SETTLEMENT OPTIONS

Option 4 (instaiments of a Fixed Amount).—We will
make equal annual, semi-annual, quarterly or monthly
payments if they total at isast $30 a year for each
41,000 put under this option. We will credit the unpsid
balance with interest at an effective rate of at least 3%2%
a yesr. We may credit more interest. if we do so, the
balance will be larger. The final psyment will be any
balance equal to or less than one payment.

Option 5 (Non-Participating Life income).—We will
make payments like those of any life annuity we then
regularly issue which (1) is bssed on United States
currency; (2) is bought by a single sum; (3) is not eligible
for dividends; and (4) does not normally provide for
deferral of the first payment. For the first $250,000 or
less placed under this option on any dats, the payment
will be 103% of what we would pay under that kind of
annuity with its first pgyment due on its contract date. For
any excess placed under this option on that date, the part
of the payment provided by the excess will be 101.5% of
the part of the payment the excess wouid buy under that
kind of annuity. In any case, we will compute the present
value of any unpsid payments certain at the same interest
rate we would use for that kind of annuity with the same
provisions as to withdrawal. At least one of the persons
on whose lite the Option 5 is based must be a Payes. We
must have proof of the date of birth of any person on
whose lite the option is based. Option 5 cennot be chosen
more than 30 days before the due date of the first
payment. On request, we will quote the payment which
would apply for any amount piaced under the option at
that time.

First Payment Due Date.—Uniess a different dste is
stated when the option is chosen: (1) the first payment for
Option 3 will be due at the end of the chosen payment
intervel; and (2) the first payment for sny of the other
options will be due on the date the option takes effect.

Residue Described.—For Options 1 and 2, residue on
any date means the then present value of any unpasid
payments certain. We will compute it at an effective
interest rate of 3129 s year. But we will use the rate we
used to compute the actusi Option 2 payments if they
were not based on the table in this contract.

For Options 3 and 4, residue on any dats means any
unpaid balance with interest to that date. For Option 5, it
means the then present value of any unpaid payments
certain. We will compute it st the interest rate to which
we refer in Option 5.

For Options 2 and 5, residue does not include the vaiue
of any payments which may become due after the certain
period.

(Continued on Next Page)
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OPTION 1 TABLE

SETTLEMENT OPTIONS (Continued)

ke,

OPTION 2 TABLE

MINIMUM AMOUNT OF
MONTHLY PAYMENT FOR

MINIMUM AMOUNT OF MONTHLY PAYMENT FOR EACH $1,000, THE FIRST
PAYABLE IMMEDIATELY

EACH $1,000, THE FIRST KIND OF LIFE INCOME KIND OF LIFE INCOME
PAYABLE IMMEDIATELY AGE 10-Year Instaiment AGE 10-Year Instaiment
LAST Certain Refund LAST Certain Refund
Number Monthly BIRTHDAY| Male jFemale | Male | Female IBIRTHDAY{ Male |Female | Male | Femaie
of Years Payment 10 $3.23183.16 [$3.22] $3.15 45 $4.33| 64.01 {$4.21] $3.96
snd under 46 4.39] 4.06| 4.27| 4.00
1 3.24| 3.17] 3.23| 3.16 47 4.46| 412 4.32] 405
1 $84.65 12 3.26! 3.18{ 3.25| 3.17 48 453! 4171 4.38| 4.10
2 43.05 13 3.27| 3.19| 3.26| 3.18 49 460 4.23] 444 415
2 %g;g 14 3.29! 3.20| 3.28| 3.19 50 467| 430! 451 421
5 18.12 15 3.30] 3.21] 3.29| 3.20 51 4.75| 4.36 4.58| 4.26
. 16 3.32| 3.23} 3.31| 3.22 52 4.83| 443 4.65| 4.33
6 16.35 17 3.34| 3.24 | 3.33| 3.23 53 4.92| 450 4.72| 4.39
7 1338 18 3.36} 3.26 | 3.34| 3.25 54 5.00| 4.58 | 4.79| 4.46
8 11.90 19 3.371 3.27| 3.36) 326} ¢ 5.10| 4.66| 4.87| 4.53
9 10.75 20 3.39| 3.29 | 3.38| 3.28 56 5.19] 4.74 | 4.96| 4.60
10 9.83 21 341} 3.30 | 3.40| 3.29 57 5.29/ 4.83| 5.05| 4.68
22 344} 3.32| 3.42| 3.31 58 540 4.92| 5.14| 4.76
1 8.09 23 346] 3.34| 3.44| 3.33 59 551 502} 5.24| 4.85
:g g.;g 24 3.48| 3.36 | 3.46| 3.34 60 562| 512 5.34| 4.94
12 749 25 351 3.37| 3.49] 3.36 61 5.74| 5.23| 5.45| 5.04
185 710 26 353} 3.39 | 3.51| 3.38 62 5.87| 5.34| 556| 5.14
. 27 356| 3.42| 3.54| 3.40 63 6.00| 546 5.68| 5.25
16 6.76 28 3.59| 3.44| 356 3.42 64 6.13| 559 | 581| 5.37
17 6.47 29 3.62] 346 3.59) 344 gg 6.28| 5.73| 5.94| 5.49
18 6.20 30 3.65| 3.48 | 3.62| 3.47 66 6.43| 587 | 6.08| 562
19 5.97 31 3.68| 3.51| 3.65| 3.49 67 6.58; 6.02| 6.23] 5.76
20 5.75 32 3.71| 3.54| 3.68] 3.52 68 6.74! 6.19| 6.39| 5.91
33 3.75| 3.56 | 3.71| 3.54 69 6.91] 6.36 | 6.56| 6.07
g g.gg 34 3.78} 3.59 | 3.74| 3.57 70 708| 653 6.74| 6.23
23 524 35 3.82] 3.62| 3.78| 3.60 71 7.26f 6.72| 6.93| 6.41
24 509 36 386) 3.65] 3.81| 3.63 72 7.43| 6.92| 7.13| 6.61
25 4.96 37 391 3.69 | 3.85| 3.66 73 7.61| 7.121{ 7.34| 6.81
: 38 395( 3.72| 3.89| 3.69 74 7.80| 7.32| 7.57| 7.03
39 4.00) 3.76 | 3.93| 3.72| L4 7.98| 7.53] 7.81| 7.26
Multiply the monthly emount 40 4.05| 3.79| 3.97| 3.76 76 8.16| 7.74| 8.06| 7.51
by 2.989 for quantery. 22 | 415|387 | 40s| 3a3| 78 | 853 15| 8es| sos
: 4 . . . . 78 .5 .15| 8.63| 8.0
ffgg 4'°;r".':;:'_‘,"“" or 43 | 421 392|411} 387 79 | se8| 835 8.95 8.36
44 4.27| 3.96 | 4.16| 391} g 8.85| 8.54| 9.29| 8.68
snd over
(Continued on Next Page)
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SETTLEMENT OPTIONS (Continued)

Withdrawal of Residue.—Uniess otherwiss stated when
the option is chosen: (1) under Options 1, 2 snd 5 the
residus may be withdrswn; and (2) under Options 3 and
4 all, or any part not less than $ 100, of the residue may
be withdrawn. if an Option 3 residue is reduced to less
than $1,000, we have the right to pay it in one sum.
Under Options 2 and 5, withdrawal of the residue will not
sffect any payments that msy becoms due after the
certain period; the vaiue of those payments cannot be
withdrawn. instead, the payments will start again if they
were based on the life of a person who lives past the
certain period.

Designating Contingent Payee(s).—A Payee under an
option has the right, unless otherwise stated, to name or
change a contingent payee to receive any residue at that
Payee's death. This may be done only if (1) the Payee has
the full right to withdraw the residue; or (2) the residue
wouid otherwise have been payabie to that Payee’s estate
st death.

A Payee who has this right may choose, or change the
choice of, an option for all or pert of the residue. In
some cases, the Payee will need our consent to choose
or change an option. We describe these cases under
Conditions.

Any request to exercise any of these rights must be in
writing and in a form which meets our needs. it will take
sffect only when we file it at our Home Office. Then the
interest of anyone who is being removed will end as of
the date of the request, even if the Payes who made the
request is not living when we file it.

Changing Options.—A Payee under Option 1, 3or 4
may choose another option for any sum which the Payee
could withdraw on the dste the chosen option is to start.
That dste may be before the date the Payes makes the
choice only if we consent. In some cases, the Payee will
need our consent to choose or change an option. We
describe these csses next.

Conditions.—Our consent is needed for an option to' be
used for any person under any of these conditions:

1. The person is not a natursl person who will be paid in
his or her own right.

2. The person will be paid as assignes.

3. The amount to be heid for the person under Option 3
is less than $1,000. But we will hoid any amount for at
feast one year under the Automatic Mode of Settiement.

4. Each payment to the person under the option wouid
be iess than $20.

5. The option is for residue arising other than at (a) the
insured’s death, or (b) the death of the beneficiary who
was entitled to be paid as of the date of the Insured’'s
death.

6. The option is for proceeds which arise other than from
the insured’s death, and we are settling with an owner or
any other person who is not the insured.

Death of Payse.—Iif a Payee under an option dies and if
no other distribution is shown, we will pay any residue
under that option in one sum to the Payee's estate.

ENDORSEMENTS
(Only we can endorse this contract.)
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AUTOMATIC MODE OF SETTLEMENT

Applicability. —These provisions apply to proceeds
arising from the insured’s death and paysbie in one sum
to 8 Payee who is a beneficiary. They do not apply to any
periodic psyment.

interest on Proceeds.—We will hold the proceeds st
interest under Option 3. The Payse may withdraw the
residue. We will pay it promptly on request. We will pay
interest annually uniess we agree to pay it more often.
We have the right to psy the residue in one sum after one
yesr if (1) the Payee is not a natursi person who will be
paid in his or her own right; (2) the Payee will be psid as
assignee; or (3) the original amount we hold under
Option 3 for the Payee is less than $1,000.

Settiement at Payee’s Death.—if the Payee dies and
leaves an Option 3 residue, we will honor any contingent
payee provision then in effect. If there is none, here is
what we will do. We will look to the beneficiary desig-
nation of the contract; we will see what other benefici-
ary(ies), if any, wouid have been entitied to the portion of
the procesds which produced the Option 3 residue if

the insured had not died until immediately after the Payee
died. Then we wiil pay the residue in one sum to such
other beneficiary(ies), according to that designation. But
if, s stated in that designation, pasyment wouid be due -
the estate of someone eiss, we will instead pay the estate
of the Payee.

Example: Suppose the class 1 beneficiary is Jane and the
ciass 2 beneficiaries sre Paul and John. Jane was living
when the Insured died. Jane later died without having
chosen an option or naming someone other than Paul and
John as a contingent payee. If Paul and John sre living at
Jane's death we owe them the residue. If only one of
them is living then, and if the contract called for psyment
to the survivor of them, we owe him the residue. If
neither of them is living then, we owe Jane's estate.

Spendthrift and Creditor.—A beneficiary or contingent
payes may not, st or sfter the insured’s death, assign,
transfer or encumber any benefit psyabie. To the extent
sliowed by law, the benefits will not be subject to the
claims of any creditor of any beneficiary or contingent
payee.

ENDORSEMENTS
{Only we can endorss this contract.)

Voting Rights.—We are a2 mutuasl life insurance compeny. Our principsl office is in Newark, New Jersey, and we are
incorporeted in that State. By law, we have 24 directors. This includes 16 elected by our policyholders (four each year for four
year terms), two of our officers, and six public directors named by New Jersey's Chief Justice.

The election is heid on the first Tuesday in April from 10:00 A.M. to 2:00 P.M. in our office at the Secretary’s address shown
here. After this contract has been in force for one yesr, you may vote either in person or by mail. We wil! send you a bailotif you
ssk for one. Just write to our Secretary at Prudential Plaza, Newark, New Jersey 07101, stieast 60 deys before the siection date.
8y law, your request must show your name, eddress, policy number and date of birth. If you are an individual, you must be at
least 18 years oid to vote.

Home Office Locations.—When we use the phrase Home Office we mean any of these Prudential offices:
Corporste Office, Newark, N.J.

Centrsi Atlantic Home Office, Fort Washington, Pa.
Eastern Home Office, South Plainfieid, N.J.

Head Office, Canadian Operations, Toronto, Ont.
Mid-Americas Home Office, Chicago, Ili.

North Centrsi Home Office, Minneapolis, Minn.

Northesstern Home Office, Boston, Mass.
South-Central Home Office, Jacksonvilie, Fia.
Southwestern Home Office, Houston, Tex.
Western Home Office, Los Angeles, Calif.

The Prudential insurance Compeny of America,

B
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Printed in U.S.A.

RIDER FOR
INSURED’S WAIVER OF PREMIUM BENEFIT

This Benefit is a part of this contract only if it is listed on the Contract Data page(s)

Total Disability Benefit.—We will waive contract
premiums which fall due while the insured is totally
disabled. But this is subject to all the provisions of this
Benefit and of the rest of this contract.

Disability Defined.—When we use the words disability
and disabled in this Benefit we mean total disability and
totally disabled. Here is how we define them: (1) until the
insured has stayed disabled for two years, we mean that
he or she cannot, due to sickness or injury, do any of the
duties of his or her regular occupation; but (2) after the
Insured has stayed disabled for two years, we mean that
he or she cannot, due to sickness or injury, do any gainful
work for which he or she is reasonably fitted by education,
training, or experience.

Except for what we state in the next sentence, we will at
no time regard an Insured as disabled who is doing
gainful work for which he or she is reasonably fitted by
education, training, or experience. We will regard an
Insured as disabled, even if working or abie to work, if he
or she incurs, during a period in which premiums ara
sligible to be waived as we describe beiow, one of these
conditions: (1) permanent and compiete blindness of both
eyes; or (2) severance of both hands st or above the
wrists or both fest st or above the ankles; or (3) severance
of one hand at or above the wrist and one foot at or
sbove the ankie.

Premiums Eligible To Be Waived.—Iif the Insured
becomes disabied before the first contract anniversary
after his or her §0th birthday and that disability begins
(1) on or after the first contract anniversary after his or
her Sth birthday, if the contract date was before that
birthday; or (2) on or after the contract date, if that date
was on or sfter his or her 5th birthday. we will waive all
premiums which fail due while he or she stays disabled.

if the Insured becomes disabled on or after the first
contract anniversary after his or her 60th birthday, we will
waive only those premiums which fall due before the first
contract anniversary after his or her §5th birthday and
while he or she stays disabied.

If the Insured becomes disabied on or after the first
snniversary after his or her 85th birthdsy, we will not
waive any premium which falis due in that period of
disability.

Conditions.——Both of these conditions must be met:

{1) The Insured must become disabled while this contract
is in force with no premium in defsuit past its days of
grace. (2) The Insured must have stayed disabied for a
period of at least six months while living.

Exceptions.—We will not waive any premium if the
Insured becomes disabled from: (1) sn injury he causes to
himseif, or she causes to herself. on purpose; or (2)
sickness or injury due to service on or after the contract
date in the armed forces of any country(ies) at war. The
word war means declared or undeclared war and inciudes
resistance to armed aggression.

Successive Disabilities.—Here is what happens if the
Insured has at least one premium waived while disabled,
then gets well 20 that premium payment resumes, and
then becomes disabled again. In this case. we will ignore
the six-month period which wouid otherwise be required
by Condition (2) and consider the second period of
disability to be part of the first period uniess (1) the
insured has done gainful work, for which he or she is
reasonably fitted, for at least six months between the
periods; or (2) the insured became disabied the second
time from an entirely different cause.

If we ignore the six-month period required by Condition
(2), we aiso wiil not count the days when there was no
disability as part of the two year period when disability
means the insured cannot work at his or her regular
occupation.

Notice and Proof of Claim.—Notice and proof of any
ciaim must be given to us while the insured is living and
disabled, or as soon as reasonabiy possible. if notice or
proof is not given as soon as reasonably possible, we
will not weive any premium due more than one year
before the date that notice or proof is given to us. We
may require proof at reasonabie times that the Insured is
still disabied. After he or she has been disabied for two
yesrs, we will not ask for proof more than once a year. As
a part of any proof, we may require that the insured be
examined at our expense by doctors of our choice.

Recovery from Disability.—We will stop waiving
premiums if (1) disability ends; or (2) we ask for proof
that the insured is disabled and we do not receive it: or

(Continued on Next Page)
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(Continued from Preceding Page)

(3) we require that the insured be examined and he or
she fails to do so. :

Miscellansous.—Any premiums which fall due are
payable until we approve a claim. We will refund any
premium paid which is later waived. There might be
unpaid premiums which fall due (1) after disability starts;
but (2) more than one year before we have notice of clsim
at our Home Office. Or disability might start in the days of
grace of 8 premium which is unpaid. in either case, if we
are otherwise able to approve a claim, those unpaid
premiums which we do not waive will be due us with
compound interest at 6% a year. If we do not recsive
them, we will deduct them with interest from any amount
which we psy under the contract.

Any premium we waive will be at the frequency in effect
when the Insured becomes disabled.

if we waive premiums, the effect on this contract will be
the same as if the premiums had been paid in cash. But
the Premium Adjustment provision in the contract will not
apply to any premium we waive under this Benefit.

oD\,

T==e=ve Lumpany oy America

12a. Data ~¢n:_. - ) !

tial, last (Print) [1b. Sex

i we owe the Insured a refund of premium but have not
paid it before his or her death, we have the choice of
paying the beneficisry for insurance payabie upon the
death of the insured or the insured’s estate. :
Benefit Premiums.—The premiums for this Benefit are &
part of the contract premiums due before the first contract
anniversary after the insured’s 65th birthday.
Termination.—This Benefit will end on the earliest of:

1. the end of the last day of grace of a premium in
default; it will not continue if a benefit takes effect under
sny contract value options provision which may be in the
contract;

2. the end of the day which is the last premium due date
in the premium period;

3. the date the contract is surrendered under its Cash
Vaiue Option, if it has one;

4. the end of the day before the first contract anniversary
after the insured’s 65th birthday. uniess the Insured has
stayed disabled since before the first contrect anniversary
sfter the 60th birthdey; and

5. the date the contract ends for any other reason.

This Supplementary Benefit rider
sttached to this contract on the Contract Date

The Prudential Insurance Company of America,

By MJ‘?M

Secretary

P 00244
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. RENEWAL . .

You may renew this contract at the end of either its term
period or a renewal term period. You will not have to
prove 10 us that the insured is insurable. All these
conditions must be met:

1. A renews! term period must start not ister than the
contract snniversary on which the insured’s sttained age
is 70.

2. The contract must be in force with no premium in
default past its days of grace.

3. We must be paid the first premium for » renewsl term
period ss we describe below.

in any of these paragraphs when we use the phrase
renewsl term period we mesn a term period for which the
contract may be ranewed. Except as we state in the next
sentence, a ranewal term period will be the term period of
this contract, as we show on page 3. But if » renewsl
term period begins on the contract snniverssry when the

Insured’s sttained age is 68, 87, 68 or 69, that renewal
term period will be for the number of years between the
Insured’s sttained age on that anniversary snd age 70.
We show the amount(s) of renewal premiums in the Table
of Renewsl Premiums on pege 4. We base them on the
insured’s attained age on the due dste of the first
premium for the renews! term period. The first of the
premiums to be paid during a renewsl term period will be
dus on the snniversary at tha and of the most recent of
the term periods; the premium period for the renewsi|
term period will start on that date. The Premium Peyment
and Reinstatement provisions of this contract will aiso
apply to ail premiums which become due during that

period.

The anniversary st the end of the finsl renews! term
period is part of that term period. Unless we sndorse it to
say otherwiss, any renewal of the contract will continue
the interest of any bensficiary, owner or assignee.

BASIS OF COMPUTATION

Mortality Teble and intsrest Rate.-—For dividend
sdditions, we bese net premiums and net velues on the
Insured’s sttained age and sex. We use the Commis-
sioners 1958 Standard Ordinary Mortality Table. if the
Insured is female snd at lsast ege 15, we set the table

b

beck 3 years. If she is younger, we use the femele
axtension of the tabla for eges less than 15. We use
continuous functions based on sge lest birthday. We use
on interest rate of 4% a year.

CONTRACT SUMMARY (Continued from Page 2)

TABLE OF BASIC AMOUNTS

If the contract is in force and the proceeds srise from the insured’s death within the term period:

Then The Basic Amount is:

And We Adjust The Basic Amount For:

the face amount (in window on pege 1), plus the
amount of any extra benefit arising from the
insured’s desth

dividend credits (see page 8), end premium in
default or paid (other than by a waiver benefit, if
sny) past the date of death (see page 7).
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lifetime for stated premium period. Convertible end renewable as limited. Supplementary Benefits, if any, as listed or:
“Contract Data page(s). Eligible for annual dividends as stated in Dividende provision.
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Dan S. Bushnell $0522

Merrill F. Nelson #3841

KIRTON, McCONKIE & BUSHNELL

Attorneys for Plaintiff : -
330 South Third East o : ST
Salt Lake City, Utah 84111

Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

ﬁ ’ o . STATE OF UTAH

CHERYL HARDY,

I ~ Plaintiff AFFIDAVIT OF JAN HARDY

vs.

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA; WAYNE L.
“ RIGBY, Insurance Agent,

Civil No. CB3-7195

Defendants

STATE OF UTAH )
‘ : ss.
COUNTY OF SALT LAKE )

JAN HARDY, being first duly sworn, deposes and states that:

1. She is a former daughter-in-law of LYNN and CHERYL
HARDY, and at the time of the events discussed here, she was
married to Lynn and Cheryl's son, David Hardy.

2. She makes this affidavit on the basis of her persocnal,

first~hand knowledge.
“ 3. She was present in the home of Lynn Hardy when Agent

Wayne L. Rigby was there discussing the matter of life insurance

with Lynn Hardy.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U. 3 0
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4. She heard Lynn Hardy tell Agent Rigby that he had a
heart attack in 1974. -t -

5. She heard Agent Rigby respond that Lynn‘need not worry’
about the heart attack because it occurred more than five years

before and would therefore not be relevant to the application.

6. She was present in the Hardy Trucking Co. office
when Agent Rigby delivered the insurance policy to the Hardys.
ﬁ 7. She heard Agent Rigby exclaim that there’was no prob-

lem with the policy, that it was issued without rating or waiver.

‘ DATED this /3 day of February, 1985.

o S .
H C//o’_— :

< JAN HARDYZ

SUBSCRIBED AND SWORN TO before me this 42’*—day of
February, 1985.

Notary Public

Residing in Salt Lake County, Utah

My commission expires:

U5 /%7
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Dan S. Bushnell #0522
Merrill F. Nelson #3841
KIRTON, McCONKIE & BUSHNELL
Attorneys for Plaintiff - )
330 South Third East - e
Salt Lake City, Utah 84111 -

Telephone: (801) 521-3680

H IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

CHERYL HARDY,

AFFIDAVIT OF MARK ITH

“ Plaintiff

vs.

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA; WAYNE L.
RIGBY, Insurance Agent,

Civil No. (€83-7195

Defendants

STATE OF UTAH )
: SS.
 COUNTY OF SALT LAKE )

MARK ITH, béing first duly sworn, deposes and states that:

l. He is the step-son of LYNN HARDY and the son of CHERYL

it : 2. Hé makes éhis affiaavit on the basis of his personal,
first-hand knowledge. |

3. He was present in the home of Lynn Hardy Qheh Agent
Wayne Rigby was there going over the questions on a life insurance
application.
M 4. He heard Lynn Hardy tell Agent Rigby that he had had
a heart attack seven years before.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U. 3 2
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5. He heard Agent Rigby respond that the heart attack did
not matter because the application was concerned with medical
history for only the past five years.

DATED this /2  day of February, 1985.

|| | N o . ;Z%;éi qggZé;“'

MARK ITH

” SUBSCRIBED AND SWORN TO before me this /2 day of

February, 1985.

Notary Public

Residing in Salt Lake County, Utah
My commission expires:

9//{/ 77
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SEIVICeS LIFE, REPOKT—ADVANCED

ha o

Thi  brt contains information pertinent to Life Insurance
Underwriting and was prepared for that purpose only.

*.” AccduntNo. 17 Dist, Agey.or Br. G Salt Lake officc: Salt Lake City
@ Policy No. 118 Am
. . . t. or Fam.
Dxe 8/13/81-6-5 . Date Acct. No. Type Coverage or Indv.
+ Namme HARDY, LYNN. - IsunnceHistory:2/13/78 12486 50M Indv.
. Addres SLC, Utah, 1650 W. Southgate ,
Occupstion and  Self-employed ' . my
Bmployer on Ingq. Potrmtting e e
Date of Birn 4/26/39 R S ,
Amt. Appl.  3UOM ™ No) (Yes) (No) (Yes)
[)ate(s) Inspection Made 8/10/81 7. Smoking
dentity . A o
interview (applicant, spouse, other adult family member): A. Smoke cigarettes? . € (, x)
In person If yes, how long?._YEAYrS  fpkgs.aday 1l =2 cigs
By phone __ Wife B. Stopped smoking? ~ (xH)YC )
Jther sources Inperson 2% _years, 4 years .. If yes, when?
.Yrs. known to each) By phone Why?
’rev. Rpts. 7 years L leer;klw(Lnlmrflaﬂon (Alcobol-Drugs) ,
(no. rts—longest time kn cohol (Amplify as necessary on reverse.
Tow many days since you or sources have seen ;erpo g o) | A. 1" Use alcohol? (If no, see “B.") . ( »OX)
alked to applicant? (If not within 2 weeks, explain.) 1 _day 2. How often? —Qccasionally.
3, What? Mixed :
s date of birth on inquiry incorrect? (x)( ) (Cover additional alcoholic beverages in narrative.)
Marital status? (M S Sep. Wid. Div.) M 4. How many? l =2
Number of children in household: 3 5. When? —Evenings
Reside with someone other than an immediate family 6. Where? Home
?eabe;? . ther th . diate famil (X )( ) 7. Drive after drinking? (X )( )
i som e
::cml?:r?c’(al yes, ::::r ?’ela:ionsal:li]: 11:;:“13“ iy (X )( 8. Any noticeable effects from alcohol use? (X )¢ )
Occupation 9. How long drinking?
?ncci:g:ti;;g, job, or employer differ from that given (X )¢ ) 10. Drinking pattern changed? (x )¢ )
ant-time or off-season occupation? (Describe fully.) (X ) ( ) 11. Received counseling or treatment for alcohol use? (x )( )
Change jobs frequently? (X )<( )§B. 1. Used alcohol in past? (x Y( )
Plan to work or travel in foreign countries? (X )( ) 2. What?
Aviation—Sports—Avocations 3. How many?
Flown as pilot or student pilot? . Y
E(-lu yes, cover Handy Guide.) (X )¢ ) 4. How long?
azardous sports or avocations (racing, skin or scuba
diving, sky diving, snowmobiling, hangsgliding, etc.)? (X ) 5. When stopped?
Driving Record 6. Why stopped?
iver's I . 004653871 7. Received counseling or treatment for alcohol use? (x )C )
Driver's Lcense number: h Drugs (Amplify as necessary on reverse.)
and state or province: Uta C. Use(d) or experiment(ed) with marijuana, LSP or non- x
i ic violations? rescribed stimulants, depressants or narcotics? ( ) ( )
Movu.lg u'n'ffxc violations? (Cover at least past 3 yrs.) ( Y(X) 9. &her Source lnformnuorn (AleobobDrogs)
Traffic accidents? (Cover at least past 3 yrs.) (X )¢ ) (Amplify as necessary on reverse.)
Driver’s license suspended or revoked? (X )( )}A 1. Does applicant use alcohol? (If no, see “B.”) X )y«
Own or drive motorcycle, motorbike, dune buggy, . 2. Any per.son.al observation of noticeable effects X (
or high performance car? &y (X H¢ ) from drinking? . X )
Appearance—Impairments 3. Drive after qrinkipg?' (X )¢ )
o o . 4. Any known financial, job or personal problems X ) )
Unusual build? (If yes, describe appearance.) X ) ) caused by drinking?
If interview, give: b 6'1 : w185 5. Received counseling or treatment for alcohol use? X ) )
Deformity, amputation, blindness, deafness or other (X )¢ y | B. Used alcohol in past? X o
impairments? C. Use(d) or experiment(ed) with marijuana, LSD, or non- X )( )
Health (Amplify as necessary on reverse.) prescribed stimulants, depressants or narcotics? (
Personal Physician: Name DI . _Peterson 10. Personal
Address A. Except for traffic violations, ever been arrested? X )< )
B. Any comments about reputation, life style, or
City & State or Province SLC, Utah ho,’,',, environment? P y x o
1. Date last seen: ngs 11. Interview Information
2. Why? A. Ever rated or declined for insurance? & Yo
B. Individual life insurance in force at this time? X e )
3. Results: C. Group life insurance in force at this time? - ) ( )
¢ . (If 11 B-C answered “Yes,” give name of carrier and amount(s) in
Insurance History paragraph.)
Iliness, injury, operation, past Or present, not X ) ) 12. Answer only if Family Policy:
covered in 6A? (If yes, see reverse.) Iliness, injury or operation of other family ) ( )
Use medication regularly? X ) members? (Past or present) (
Family member (parents, brothers and sisters) had C H(x > ll-f Fanlul'lzo 8l.ﬂe requested, compiete & attach Family Life Suppiement,
orm 3

diabetes, cardiovascular disorder, or cancer?

iifax Services Inc.
aifnw Qeswvirec 1 td
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Financest Worth . . Income

Cash in baoks s 2,000 ' Salary $25,000
Real estate s 70,000 Self-employed (Unincorporated)
Car(s) s 10,000 Gross Income  § - _ -
Stocks/bonds $ S ’ Expenses s :
Buasiness equity s 150,000 Net iscome
Personals s 20,000 ) (adjusted gross) s
s [ Bomas s
s Commission $
Total assets $ 252,000
Accounts payable $ . . .
Mortgages s 30,0600 Total Earned § 28 . (30—
Secured Loans s 50,000 . B
Personal notes (] ' Dividends §
$ Interest H
$ Net rentals §
$ . . —— 8 S
$ _—8
Total Lisbilities s 80,000 )
- Total Unearned § . -
Net Worth § 170,

Total Income (Earned and Unearned) $ Z.STDUQ—-VWZ:

Jow was worth acquired?__ACCumulated _ -
Who gave worth/income figures?. W1 € /—_\

nsurance: If 11 A-C answered “Yes,” comment.

jources: Show type of source, c.g., banker, business associate, neighbor. If applicant not interviewed, state why.

jusiness: Name of employer, line of business, approximate number of employees, how long employed. Describe business history for last 3 years. If fluctuations
2 business/profession, what are reasons? Describe business record for last 3 years when applicable. .

Jutless Answer Handy Guide questions.

'lnancess Amplify as needed.

\viation—Sports—~Avocations: Comment if question 3 A-B answered “Yes.” Cover Handy Guide questions.
)rivings If 4 B-E answered “Yes,” give details.

Tealth: Give details of “Yes” answers to questions 6 B-D.

cobol—Drugs: Give details of: noticeable effects of alcohol; any known related financial, job or personat problems;'ch:mges in usage; treatment. Cover
se of other alcoholic beverages. Describe in detail present or past usage of marijuana, narcotics, sedalives, depressants, stimulants or hallucinogens.

'ersonal: Describe associates, home life, living conditions and neighborhood. Comment on social/club life if deveioped.

SOURCES: Applicant's wife, neighbor known for 2% years, neighbol\ known for 4
years, previous report for 7 years.

BUSINESS: The applicant, Lynn Hardy, is presentl self-employed as a trucker.
The subject owns 5 trucks and willrent”four of these trucks out to OIRer peopl
He will drive one of Che—tTUCTKS himself., The trucks are all used to haul
asphalt producTsS primarily QUring the summer months and lumber products during
fheinter monTths,.. The subject has been employed as a trucker for over 15
years and is stable. He will 'wgrk in the local area and will work on a
contract basis with various companies. He will generally not do-long-haul
driving, however, will occasionally if necessary. The subject currently has

a contract with the Clark Tank Lines to haul asphalt products.,

DUTIES: The applicant's duties are- those of a truck driver. He will work
primarily in the local area and will maintain his own trucks and will haul
aéﬁhalt and lumber products.

. ' Digitized by the Howard W. Hunter Law Library, J. Reuben Clark I:a%!SQhool, BYU
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" Page 2 "W Account Noo 17/ ) 2y -
e 4, N »

noadion 1o : | Vioea Lise Report-Advanced
eport on .HARDY: LYNN . .

s .
.

i @ - - : ) o | I
DRIVING: - The applicant has received one speeding violation in
the past 10U years.

HEALTH: The applicant is in good health and is 6'l and weighs
185 pounds. We learned that his brother has some heart problems,
however, is still living.

PERSONAL: The subject is married and resides with his wife and
three children in a middle-class surroundings. He is well regarded.

042:cp

p 00210

D|g|t|zed by the Howard W. Hunter Law Library, J. Reuben Clark Law School BYU.
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MEDIC: 'EPARTMENT —-X-—ray and Electrocardiog . Section
' . REQUEST FOR EXAMINATION

PRUDENTIAL INS. CO. OF AMERICA, W.H.O. LOS ANGELES, CAL!

NAME Lynn Hardy ' () X—RAY OF
SIGNATURE E) ECG No.
() METABOLISM
X RAY NO. Date D.B. 1) Insurance " () Field
Height Weight Age Pol. No. o \) Disabiliey () Other

CASE HISTORY (Give briefly significant records):

() H.O. Case
() Borrowed

(¢ Credit
(T Photo—Copy $13.00

M.D.

Hi Amount

X ~RAY

ECG

Rate 60 PR 0.

REPORT OF EXAMINATION Date 8.17-8] .

DATE FROM

DATE  g.7.81 FROM Exam. Mgmt. Services

sec, QRS sec, QT sec | Salt Lake City, UT

22 %

1 EC& showing a first degree AV heart block. A

Code
() X-—ray returned

() Film filed

(0 ECG to Underwriting -

() ECG copied and returned
by X--ray

ITW/vem
Comb 16600—A ED 5/81 (W)

7/2°% /7/
/?1.7 Wilson, CPT

: .GblTio
AUG 18 19811

A 0 §
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fetoel - : RS  EMERGENCY ROOM RECORD NOTIFIED PARENTS INOT:FIED OR. 4

THE MEALTH SE2VICES CORPORATION
OF Teé Crune: SUS CHEIST OF LATTER DAY gt N : - D YES D YES !
" £OTTCNOOD HOSPITALWP soc. sec. no. 68 7934 (v Ono __ (@p Jno ~,‘
et S770°South 300 East, Murray, Utah 84107 A ' Cﬁo\m‘r‘:ix& VA[lj Oonelt_ v
. ) . . Drivers Lic. No . D CHECKED H '\ Signed for
1-5-74 Time 6:24 PM Patient Log Number 430 Witness:
i s a R -26= Comp.
f Patient I;‘:R?aYst LYI;N F - E Age 34 Birth Date. 4 26 39 No. 5 4 4 4 8 2
s of Patient 17 s. 3 00 Wc SLC 84119 298"26 3 M :
R Street City — State — Zip Phénn 9 . Sex s %o w se k
rer of Patient McKinley Trucking Occupation
isible Party Wanda Retationship Wife Employer of R.P
(Name of business — Firm — Address)

1ce: Industriai: Yes No—Medicare: Yes No Other Travelers
{Name of insurance Carrier — Group No.}

an: V.Sundwall  REFERRED ER.Doctoroncan: —____Taylor/Burton

it in By: wife Charge Nurse: S, Rager Manner Received: Walking '
jating Officer: Dept: :
£ Name Murray, Highway Patrol, S.L. County, Midvale
nt’ ) Time Location Date .

. gl

5 Or Com: pa.ﬁ‘s cor,pnary . ey No nel
Qrders _l: '

rs (Finat) Diagnosis 3
VITAL SIGNS |

NURSE'S NOTES ' Time [ — A S = |
Tl ols a5 T SZ0 7 27177

p < / 7 /ey .

- v

- Cotrmie ' To ,g/ : ,/A/,U/W s
e A i
. i %,;.:z&‘.{. s D s i
& ¢ ) g TSEC !‘

E::] ————— oisposiTion  EMR [}——  rec[]
(CIRCLEONE) ~ oOut @gn ) Rm. ; gna ure

AUTHORIZATION AND GUA RANTEE OF PAYMENT ! hereby céé;n‘t‘to any medicai,
1's Orders surgical and anesthetic procedure which the Physsctan may consider or advise in the treat-
ment of my case and guarantee payment of the charges incurred. in case this account is

placed in the hands of an attorney for coflection, the undersigned agrees to pag a reason-
able attorney's fee with all costs and expenses incurred. | UNDERSTAND THAT PAYMENT
IS DUE AT THE TIME SERVICE 1S RENDERED. This office will not accept the responsi-
bitity for filing or collecting your insurance ciaim or for negotiating a settiement with your
insurance company. Should you have insurance benefits due you for this hospital service,
we will provide you with a copy of your bill which you may forward to your insurance
compan¥ for re-imbursement. You are responsibie for payment of your account within the
the above policy. | hereby agree {0 pay a service charge at the rate of 112% per

" Report:

fimits o
. -t month (18% per year) on the unpaid balance.
sian's Report:
t}
Signed Retationship U\’ &WQ—)
Witness y M(/ Date

J\; %’V}'L/ F/ A/x‘\// dWM( —’/3-774 /(’//’ &/75/'/{4_«4( ﬁ')’la’—«-/\
@ Vo todzcPromer  fliao b oo o5 O F (O phsonrted
MA = s ﬁ'/f %.,QJ V3 S0 Asad- G//uzfgu)‘w{*
As L v ooy W i, ,be/.h;lw\/ My X 2L s
WY, d? r—
o GPL €= C co. AL = C/wz.. Caoiit. A ] 7’ 73 /%d’-
Qlpeoi= Clpop— Doy (// 51 }@J’ WSy o Sy u D

/fﬂ,@ m ,Z/A/ B 7 g 5 Wﬁ/ﬁ
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WRITING REPRESENTA
ARDY CHERYL 16BY, W L
HIS APPLICATION HAS BEEN APPROVED, STANDARD.

-HARDY LY | sk we ', 75 7obeeheabll aobal besic
APPLICANT . . .

OLICY SHOULD BE DEL IVERED BY 31 08 &1

OLICY DATE 09 )7 81 ISSUE DATE 10 D5 81

REMJUM ILlebS MODE M PRODUCTION CR 309000
ONTRACT # TQ9993 COMM 73.13 (32) WHO

OV PAY 3blebs
1650 N SOUTHGATE SALT LAKE CTY UT 84119
PAGE 1 OF ) UND=-J C WICZEK
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. ) ) . COMB 9280 ED 581 (W)

THE PRUDENTIAL INSURANCE COMPANY OF AKERICA  RECEjvEp

LIFE & HEALTH CLAIM DIVISION, W.H.O. JANI 4 1983
2 INSPECTION REPORT i
0.
" : Richard S. Stelzner T . R CONTROL DESK
: S RSS/jg : | H W H
INSURED: Lynn Hardy : " . i Jenuary 10, 1983
DIVISION o POLICY NOS. _ DATE OF APPS. TYPE OF INV. SETTLEMENT OF CASE
UJd il
L&HChJ | : | Eunds Fromi.
— R.P. Advance
Underwntma Comp. Draft
CHIP/EBP
CLAIM |_Settle. Dist. Off.
SP Claim { District Office Notified?
Date of Death ' SUPPLEMENTARY REPORT TO FOLLOW? Yes [] No[]
This Report Requested By Vicki Lavetts , Division L&H Clm.

January 6, 1983

Visited the Exam Center, 1735 South Redwood Road, Salt Lake City. The
Medical Secretary informed me that there were no copies of our Insured's
Medical Records kept by them.

Visited our Beneficiary at her place of employment, Lynn Hardy Trucking .
Company, 2717 South Redwood Road. Our Beneficiary told me that our Insured '
became ill at about 3:00 a.m. with chest pains and pain in one of his arms.

She drove him to St. Marks Hospital. His condition worsened and he died at -
approximately 5:00 a.m. that same morning, December 4, 1982.

Our Beneficiary said that our Insured has never had any heart problems in the
past. He and our Beneficiary had been married for 5 years and she is unaware
of any medical history prior to their marriage. She said she could not
recall any specific medical history, however, she said that he had seen Dr.
Sundwall. )

I asked about our Insured's prior physical examinations for his driver's
license. Our Beneficiary went to the file cabinet in her office and removed
copies of a January 7, 1977 examination and an August 7, 1981 examination.
She gave me copies of these reports. All of the categories were within
normal limits. A signed Medical Authorization was obtained from our
Beneficiary.

Visited the office of Dr. Val Sundwall, 4815 Center Street, Murray. The only
items in our Insured's medical folder was a visit on September 30, 1980 for

ocass Nocheria. I asked the Medical Receptionist if there was other medical
history perhaps in another folder. She stated that 4 or 5 years ago, all of
the records for patients who had not been seen within 5 years were destroyed.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Lynn Hardy , -2- ‘ January 10, 1983
70 766 463 )

The only records that they have for our Insured is the 1980 visit, which I
had obtained from them. I learned that there is also a Dr. David Sundwall,
who at one time, practiced at the Utah Medical Center. I was told that he is
now in Washington, D.C., working with Senator Hatch.

Visited the Utah Medical Center. Initially, I was not allowed to inspect nor .
obtain copies of our Insured's Medical Records, by the Medical Secretary. I
asked to speak to the Director of Medical Records, Mr. Tohenaka. With much
persistence, I was able to obtain copies of our Insured's only admission,
which was on March 9, 1974. The final clinical impression for that visit
was, organic heart disease. Etology, ASHD, secondary to hyerlipidemia.
Anatomy high grade obstruction of the midcircumflex and right coronary
arteries, inferior wall, myocardial infarctionm.

Our Insured was referred to Dr. Thorne, in the Cardiac Clinic. Our Insured
had also been seen by Dr. Huckleberry, a Urologist, for prostatitis.

Mr. Tohenaka would not allow me to inspect our Insured's Medical Records.
With reluctance, he personally obtained copies of the records for me. He
said the Records Department was undergoing an audit and they were being
extremely cautious in releasing records. I asked about our Insured's Clinic
Records. I learned that Dr. Thorne had moved his practice to another
location. After searching the files, Mr. Tohenaka informed me that there had
been no Clinic Records in the files. He said that had there been Clinic
Records, they would have been in the file.

Visited the Cottonwood Hospital, Salt Lake City. Obtained copies of our
Insured's Medical Records. Our Insured was seen on December 6, 1965 with
left hip pain, Etology, unknown. On March 28, 1967 he was treated for
recurrent genito urinary tract infection, probably recurrent prostatitis. On
January 4, 1974, our Insured was admitted for pain in his chest and down both
arms. A discharge diagnosis was (1) Arteriolsclerotic heart disease with an
apparent acute myocardial infarction. (2) Mild hypercholesteresolemia. (3)
Strong family history for early coronary death. I obtained medical leads to
Dr. Val and David Sundwall, Dr. C. A. Natoli and Dr. W. T. Black.

A call is made to the office of Dr. W. T. Black, 870 East 94th South, Sandy.
The Medical Secretary was unable to locate any Medical Records for our ~
Insured.

An attempt was made to locate Dr. C. A. Natoli, however I was unable to
locate any evidence of this physician.

Visited St. Marks Hospital, Salt Lake City. Obtained copies of our Insured's

Autopsy and Medical Records. Our Insured was seen in the Emergency Room on
December 4, 1982, complaining of chest pains. He expired that same day.

Digitized by the Howard W. Hunter Law Library, J. R c@@i% BYU.



Lynn Hardy -3- : January 10, 1983
70 766 463

The Autopsy Report states both severe arteriolsclerosis causing 70% to 80%
luminal narrowing. I obtained leads to Dr. Adamson and Thorne.

I learned that Dr. Adamson is a staff physician at St. Marks Hospital and he
does not have a private practice.

¥Visited the office of Dr. J. L. Thorne, 1200 East 3900 South, Suite 3 F,
Cardiovascular Disease. The Medical Receptionist would not permit me to
review our Insured's medical records. She did however, make copies of the
records for me. The records include a January 2, 1980 visit in the records
of our Insured's March 9, 1974 visit at the University of Utah Medical Center
for organic heart disease. 1 was told that there were no other visits to the
doctor's office. There were no referring physicians.

Visited the County Courthouse in Salt Lake City. Criminal and Civil Records
were checked. There was no criminal record for our Insured. Civil Records
revealed a law suit case #80-CV4934, A. J. Dean & Sons Ready Mix & Concrete
versus Lynn & Cheryl Hardy, for the amount of $946.26. This case involved
non-payment for services rendered. There were no medical leads.

A call was made to Dr. Neel Huckleberry, M.D., a Urologist, at 1002 East
South Temple Street. I learned that our Insured had been seen for urinary
tract infections on June 6, 1967, July 1, 1967, July 8, 1967, September 27,
1967, December, 1969 and May, 1972. There were no medical leads obtained.
No Medical Reports obtained.

A call was made to the SLCX Agency. I spoke with Wayne Rigby, the Writing
Representative. Mr. Rigby first met our Insured approximately one month
prior to the date of application. Rigby had been at & booth which had been
set up at a local fair. He met our Insured's son and wife and they had a
conversation about insurance. Our Insured's name and business had been
obtained from the son as a possible lead. Mr. Rigby went to our Insured's
place of business and attempted to interest our Insured in a Group Policy.
Instead, our Insured applied for Life Insurance for himself. He requested
$300,000 coverage for himself, because he had 3 or 4 semi-truck and trailers
which he still owed money for.

Mr. Rigby is unaware of any medical history pertaining to our Imsured which
is not on the application form.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Lynn Hardy : -4~ : .Janvary 10, 1983
70 766 463 : ‘ T

CONCLUSIONS:

All medical leads were followed. Medical evidence w&s obtained which shows
that our Insured had a prior history of heart-related problems, which was not
admitted to on the application.

Please find all of the Medical Reports obtained, inside the jacket of this
file.

This concludes the handling of this file.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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hospitalization to the application date? Who initiated the
negotiations for insurance? Wwhat other insurance did our insured
have? (These factors are not conclusive, but may help to
evaluate good faith)

‘What factual information can we prove?
‘What is the probable underwritiné significance?

Given information that an insured had incorrectly answered question 7 a. on
the application because he had a physical two years ago at which time his
blood pressure was found to be a "little high", we would have insufficient
information to determine whether the insured had given us a "no" answer in
good faith. Did he give us the date and name of the doctor in questions L,
9, or 117 What were the actual Blood Pressure Readings? What was he told?
Was medication prescribed? Were there subsequent visits or treatment? The
answers to these and other questions would have to be obtained before good
faith could be evaluated and probable underwriting significance Judged, "* "~

Even though an insured omitted information from the application, common
knowledge or a review of the Underwriting Manual may disclose that the
information would not have had underwriting significance., The file should
be noted to reflect this unless the information relates to treatment so old
or a condition so mincr that it would cbviously be of no significance,
Question 9 on our application - the "Other than as disclosed in the answers
to the preceding questions have you..." is limited to treatment, tests, etc.
within five years of the application date. Although the other questions on
the application do not have any time limitation; it has been our practice to:
-ddsregard treatment more than five years old.- L“

Occasionally the reverse of the Part 2 Medical Application or our investigation
vill disclose that our Examining Physician was alsc the insured's attending
physician. In such cases the law will generally imply that any knowledge the
physician has sbout his patient will be imputed to us under general rules of
Agency., Therefore, given a misrepresentation which results from owr own
exaniner's failure to record treatment he rendered to our insured there is
generally little we can do other than pay the claim and refer the file to

our Medical Department for appropriate action such as removing the examiner
from our list,

Partial admissions present particular difficulties for Claim because the
question then becomes whether the insured in good faith told us what he
believed to be true, or whether deliberately tried to mislead us, For example,
if the insured admits hospitalization for 10 days for "pneumonia' when in fact
he vwas hospitalized three veeks for surgery to remove a tuxor froz his lung,
this would have to be vievwed as an admission deliberately designed to mislead

us in the absence of conclusive proec? thlt he was nsver told anything other
than that he had paeumonia.,

The majority of questicns ca Part 2 of owr application are objective ("When

- Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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MEMORANDUM FOR: MARY BURKE
ASST. CLAIM CONSULTANT
LIFE AND HEALTH CLAIM
WHWH

February 4, 1983

You've referred this large amount contestable claim for review. For our
files, these are the details.

On 8-4-81, Lynn Hardy, age 42, applied for a 5 yr. term policy for $300,000,.
naming his wife, Cheryl, as beneficiary.

Based upon his age and the amount applied for, the insured was required to
take an exam and an EKG. Upon questionning on 8-17-81by the paramedic,
Mr. Hardy indicated that his father had died of a heart attack, his mother
of a stroke and two brothers of a heart attack. The only other medical
history furnished by the insured was an examination in 9-79 for his truck
drivers license. The ECG was reported as normal "showing a first degree
AV heart block".

Because cardiovascular disease is heredity and because the insured's family
demonstrated a high incidence of young age coronary deaths, the underwriters
were concerned about Mr. Hardy's cardiovascular status. They requested an
attending physician's statement from the only doctor the insured had admitted
to seeing (the doctor who did his truck driver's physical) and ordered
another examination - by a physician - and a chest x-ray.

This time, Mr. Hardy indicated "unknown" to all questions regarding his

family history. Additional medical history was furnished which included another
truck drivers exam, a history of prostatitis ten years ago and rheumatic fever
as a child. Questions 7a (Have you ever been in a hospital . . . for
observation, rest diagnosis or treatment?), 8b (Have you ever been treated

by a doctor for or had any known sign of chest pain, pressure or discomfort?)
and 9b (. . . had any known sign of a disease or disorder of the heart,
arteriesor veins?) were all answered "No". The APS which was pursued verified
the department of transportation exam.

The file was submitted to the medical department because of the family history
and the AV block in the current ECG. The doctor decided that the case could

" be issued standard "absent other ratable impairment".

Mr. Hardy died on 12-4-82 of a myocardial infarction. A contestable investigation
was conducted. The investiaation revealed that the insured was hospitalized

at Cottonwood Hospital on 1-5-74, at the age of 34, with chest pain. He

remained in the coronary care unit for ten days with a diaanosis of acute
myocardial infarction, ASHD, and multiple episodes of ventricular tachycardia and

v’ venticular extrasystoles. On 3-9-74; he was admitted to Utah Medical Center

for cardiac catherization. The results showed the insured had a 92% occlusion

Digitized by the Howard W. Hunter Law Lilgary, J Clark Law School, BY U.
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of the right coronary artery and moderate occlusion of the circumflex
coronary artery. He was discharged on digoxin,quinidine sufate and
atromed and was followed in a Dr. Thorne's cardiac clinic.

Unfortuantely Dr. Thorne's clinic records have been either lost or destroyed.
The only subsequent medical record we have obtained is a 1-2-80 visit

to Dr. Thorne which Dr. Thorne had in his possession as the visit was

after Dr. Thorne left the cardiac clinic 3 years ago. The clinic would

not allow him to take his records on patients he saw there.

On. 1-2-80 the insured was not suffering from any cardiac symptoms and was
doing very well. This visit, however, establishes that the insured was
still being seen periodically by this cardiologist.

Generally medical history over five years old can be disregarded in a claim
investigation because medically it would have been of no significance at
underwriting time. This is not always true,particularly in a case of
myocardial jnfarctions and severe arteriosclerosis at a very young age.

You referred the case to the underwriters who advised that had they had

‘the 1974 information the case would have been a minimum Special Class 4 with
a sizeable temporary extra. This information therefore clearly meets Utah's
requirement that any misrepresented information be material to the hazard
assumed by the insurer.

It also appears that there was a deliberate concealment of the facts by the
Insyred. He furnished medical history of a genitourinary infection three years
prior to his coronary as well as the childhood episode of rheumatic fever.

I doubt he could have forgotten his myocaridal infarction and subsequent
catherization. Each of the questions answered incorrectly was asked twice
since the applicant had two exams.

In addition Utah law stipulates that an insurer cannot void the policy on

the grounds that it relied on the misrepresentation of a material fact by
applicant if the insurer had "sufficient indications that would put a prudent
man on notice and would have caused him to start an inquiry which if carried
out with reasonable thoroughness, "would reveal the truth . . ."

In this instance the family history provided such indications. Underwriting
thoroughly investigated all given possible leads to information but was prevented
from discovering the history because the insured did not furnish. = the names

of any physicians who had knowledge of his history (namely, Dr. Thorne) or
mention being confined to Utah Medical Center.

It is therefore my recommendation that 1iability be denied on the grounds of

material misrepresentation. )
; , Ji

n Drosendahl
Senior Claim Consultant
General Actuarial and Claim Division
9 Gib - CORP '
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lephone 533-7900 ~ STATE OF UTAH INSURANCE DEPARTMENT '
, 826 South 500 East Street

(INSURANCE REPORT FORM )

This insurance Report Form is sent in response to your recent request for usnmnce
Upon completion return both copies to the above address.
Approximately 30 days is required to review and take appropriate action. &(‘/ h& Wier 44 é

PLEASE TYPE OR PRINT FIRMLY TO MAKE A CLEAR COPY

ur Name ﬂ.ﬂ.&,l Na‘ I‘J__Hr Insurance Company (/Df'adeﬂ 77a 7

(Agamst whic eomplamt is directed)

N N\
Agent s Name_ﬂgy e ﬁ/ gé%/
ur Telephone-Home 72 &5 4D Adjuster’s Name

Work SImE Insured’s Name & Address n/? /'¢d 7 0/ (74
f not your own) /
Eployer s Num)a .
group policy i
Type of Insuran
\PPROXIMATE AMOUNT OF MONEY INVOLVED . ° ce 4/
A » Poliey# 7024 4 # & 3 PolicyDate 2 /7

$. 200,000 Company Claim # Date of xasjw,[e?é

ase indicate which of the following is applicable: .
My complaint is against: .4 Company O Agent O Adjuster

‘Briefly and in your own words, describe your problem. If more space is needed, please add additional sheets in
‘duplicate. Enclose copies of papers and other correspondence relative to this problem. (Do not send policy.) A copy of
this form may be forwarded to the insurance company involved.
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- STATE OF UTAH
COTT M. MATHESON INSURANCE DEPARTMENT ROGER C. DAY

Gavemnor - Commissioner of tnsurance
160 East 300 South
P.O. Box 5803

Sait Lake City, Utah 84110-5803
Phone: (801) 530-6400

July 5, 1983

“RECEIVED

| U JULl12 1983
Mr. Ernest A. Long : 7.00°
Vice President and Counsel ‘
Prudential Insurance Company of America CONSUMER AFFAIRS

P. 0. Box 9247
van Nuys, CA 91409

RE: Policy No. 70766463
Insd: (Deceased) Lynn F. Hardy
Beneficiary: Cheryl Hardy
Our File 13906

Dear Mr. Long:

Enclosed is a complaint concerning your company. We request that the
problem described in this report form be subject to an independent review in -
your office to ascertain the validity of this complaint.

We also request that you reconsider or review your decision to rescind
the policy, paying particular attention to the evidence of insurability. It
appears an error may have occurred in the underwriting department regarding
questions 5, 8c, 10a and 10b of the application. If any of these questions
had been reviewed more thorougnly the policy may not have been issued; but the
policy was issued and the insured and beneficiary believed they would be
protected if a loss did occur. .

/ ) .
I would appreciate receiving at your earliest convenience a report_in
.__gggliggxg._-Please attach to the report copies of any material that supports
our decision.

Thank you for your cooperation.

Sincerely,

ROGER C. DAY
Commissioner of Insurance

Prpi Qe
MarjorYe J. Pierce
Consumer Service Division

MJP:1m
cc: Ms. Cheryl Hardy

Digitized by the Howard W..Hunter Law Library, J. Reuben Clark Law SdPI B
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n, McConkie
Bushnell
iionsl Comporson
S5 300 EAST

T LAKE CITY
TAM 84111

Dan S. Bushnell - # 0522
Merrill F. Nelson - # 3841
KIRTON, McCONKIE & BUSHNELL
Attorneys for Plaintiff

330 South Third East

Salt Lake City, Utah 84111
Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

CHERYL HARDY,

AFFIDAVIT OF
DR. JOSEPH L. THORNE

Plaintiff,
VS.
THE PRUDENTIAL INSURANCE

COMPANY OF AMERICA; WAYNE L.
RIGBY, Insurance Agent,

Civil No. C83-7195

Nt gt Vg o Vs gt ot St “t? il

Defendants.

STATE OF UTAH )
’ :t ss
COUNTY OF SALT LAKE )
Dr. JOSEPH L. THORNE deposes and states that:
l. He is a physician engaged in the exclusive practice of
cardiology since 1965.

2. He was an Associate Professor of Cardiology at the

University of Utah College of Medicine from 1965 until 1980.

Digitized by the Howard W. Hunter Law Library, J. Reut®en Clark Law School, BYU.
Machine-generated OCR, may contain errors.




3. He is currently a member of the cardiology sgéff at St.
Marks Hospital in Salt Lake City, Utah.
1 4. He followed and monitored Lynn Hardy in his Cardiac

Clinic through annual check-ups from 1974 until 1980. During

that time, Lynn Hardy's physical condition steadily improved, his
heart condition was totally asymptomatic, and he carried on a

totally active and normal life. Between 1976 and 1980, Lynn

Hardy received no special therapy for heart disease.

1 5. Between 1974 and 1980, Dr. Thorne prescribed no ¢
medication for Lynn Hardy. The only medication that Lynn Hardy
may have been taking at that time is atromid-S. Atromid-S is not:
a medication for heart disease, but is prescribed only to

regulate the cholesterol and triglyceride level. Atromid-S has.,

no direct physiological function or effect on the heart.

| 6. Dr. Thorne referred Lynn Hardy to the Multidisciplinary
ﬁigh Risk Corornary Consultation Clinic at the University of
Utah, not to receive special treatment for heart disease, but to
participate in a study of the effect familial relationships have
on cardiac disorders.

7. The Electrocardiography Request Form, completed at Lynn

Hardy's August 1, 1979, check-up, shows "angina with exertion.”

This notation is a reference to Lynn Hardy's medical history, and

does not represent a current angina problem.

-2-

- Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U. 5 4
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n, McConkie

$ 300 EAST
T LAKE CITY

D 2

8. The facts that Lynn Hardy's father and two brothers had
died prematurely of heart disease, that another living brother
also had heart disease, that Lynn had smoked at least one package
of cigarettes per day for over twenty years, and that a recent
EKG exam revealed a first degree AV heart block, taken togethery

constitute significant external indications of potential cardiao

abnormalities. ’ ' :
Dated this 2 g day of February, 1985.

e g /4;_./

V//7'Dr. Joseph L. Thorne
SUBSCRIBED AND SWORN to béfore /fme thisQPMday

1985.

Notary Public

My Commission Expires: Residing: S, (£ [ke Comiy

/05 / 7

-3-
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Kindred Number
Individual ID Number _ /)L

Subj ects Name 744 fi‘/\

Last

S"J;’ﬁf

O//x"}‘fm/

P:Lrst 7/ Initial

/77

BLOOD PRESSURE mSURE.‘ENTS

Visit: : ’ e
Month 20 Da Year T B Adul
- : 1ge A
Time: : 29— a. ./p m. 3,m::
) ' s o 4) Pecrairic
SKINFOLD MEASUREMENTS §} ntant
Triceps skinfold [S. J_ em. Puse wg *'2
’41——@- p——

x2= Beats/Mrute

Average cm.
Subscapular skinfold /3.2 cm. Puisa Costerason Pressure L1231
/g, 2 . o _
[d. 2 cm. ' , : +%
' Average cm. ‘ : pesk tsson gy LIS 1O
Ulnar skinfold <, < cm. Max Zewo {R-2) 2
. S 2 m.' Psak Infl (R-D C] P2 I
L j cm.
SITTING BLOOD PRESSURE .
Average cm. Diastosc
Systoic Muttle - Disappear

wrlo] [ol7alek!y]

[t s

Suprailiac skinfold ‘Z CE .

('é é cm. nzumen. U Y1Y UZIOHCNTE
i 2er0 3 & 3 (ﬂ j (c‘~
Average cm. - o rzee LLOLY ICIVY D1 2
Abdominal girth (74 cm. ’
7 R : {3) Automated (Gsk antached)
Percent body fat . s 71 [0T 738 [dF
¢ l-f) AAM [}—M—l
. ; nzucon. LA P [/ 2101 [I9]O]
Height (cm to nearest .1 inch) zmm 32 = TC R
lq RZ 8P V ¢ (z LT y [ (’ ‘/J
Weight [ (round kg to nearest .l kg) BLOOD PRESSURE STANDING (2 MIN.) -
150065 ' nrwen, L] CZA[Z2]Z
Zero 3 /'\ J 2 ? X
Is there a diagonal ear lobe crease? . .5 RZBP AT Y 91zl “l )
1) Yes. right ear only ‘ ' Foliow-up need for HBP?
2) Yes, ieft ear only i .l):N o
ﬁes. both ears ! 'Yes .y .Referraimade 1) No  2)Yes _ —/ /.
° i - mo day ye

5) Can't tell

Which of the following is the ear lobe?
1) Connected
bulated

Screener Number .
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v, K .
N ey aal™

. " “VENTILATORY FUNCTION ©

Forced vital capacity 4,/”//

FEV1

'Fev25_7sg/////\\\\\\
Hair color _/7 ,'c,:,g/guA/z/‘

Male hair pattern 2

For how many hours have you been fasting?

How long ago did you have your last cigarette?

Have you taken any special dietary precautions in preparing for this visit? & 2!2

1f so, please describe

COMMENTS :

N
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ersity vf Otah

q’, ~
; State Division of Health
PO

3/ ﬁ4[77

PRYSICIAN RISTORY & EXAMINATION

:!'mily Number f?__ ___é__

Patient Number Q_éz_Q_

Date N
/
Naoe WM@ {ﬂm/
Last / First

A. CURRENT SYMPTOMS

1. ptom Summary
@ None (Skip to #9)
) Some (Check below)
2, Chest Pain (if yes, list onset mo/yr)
None

2) Non-anginal pain
3) Atypical angina
4) Typical angina
5) Unstable angina

3. Dvspnea
None
:;E Class 1 (with marked exertion)

3) Class I1 (vith ordinary exertion)
4) Class 111 (with minimal exertion)
5) Class IV (at rest)

4. thopnea
Absent
2) Present

5. PND
@ Absent
Present
8. h
Absent
)} Present
7. Fatipue or Decreased Exercise Tolerance

Absent
Present

8. Intermittent Claudication
1)/ Absent -
2) Present

Other

B. CARDIOVASCULAR HISTORY
9. C-v Hié:ory Summary
Ko 2bnormalities (Skip to 19)
2)) Some findings (checked below)
10. Coronary Artery Disease (clinical onset)
. No — '
Yes Onset: ¥ P‘n\\ R
' wonth year
11. Myocardial Infarction (suspected)

@ z:s Onset:KH*\) Y 697\4

wonth year

12. TFirst Mvocardial Infarction (definite)

@s:s V) MG

month year
Other Myocardial Infarctions
Onset:

Onset:

Onset:

gonth

13. Coronary Angiogram

month year

®mopnth year
wonth year
14. Coronary Arterv Surgery

No
i 2) Yes Date:

month  year

15. Yalvular Heart Disease

1 Absent
Present (circle) MS MR AS AR Other
, 16. History of CHF
Absent
2) Present
' month year

17. History of Cardiac Arrhythmias

1) ) Absent
Present
month year
18. torv of Heart Block
@Absent )
) Present
month year

Other Heart Disease:

No i ‘b 1a:ck~
@Yes Datc:f‘h-ﬂ\ l s L

C. CARDIOVASCULAR RISK FACTOR HISTORY

19. Risk Factor Sucmary
) None (skip to 28)
Some (checked below)

20. Bvpercholesterolemia

Absent
Present
)} Not known (never weasured)

21. MHvpertriplyceridemia (including history cloud

gerum)
1) Absent

Present
Not known (never measured)

22. Cigarette Swoking
1) Never
2) Past smoker: Quit

month year
After swmoking: Average

years
@ Current smoker for: 7-5

vears
Average

pks a day

23. known ngertension

o therapy)

)
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, . 24. Family Historv of Pre" 71 %i1)
. . ] No {
Pzrw/: . ,Q—o% «30”

| Yes
3) Suspect
25. _Diabetes Mellitus
oo
2) Yes, non-insulin
3) TYes, insulin
4) Yes, dietary therapy

D. ASSOCIATED CO-MORBID CONDITIONS

26. :umnary of Co-Morbid Conditions
1

bsent (skip to #33)
Present (check below)

27. Peripheral Vascular Disease
1) Absent
2) Present

28. Cenbral Vascular Disease
- 1) Absent
2) Present

29. Kidnev Disease
1) Absent
2) Present

30. Chronic Pulmonarv Disease
1) Absent
2) Present

31. Peptic Ulcer Disease
1) Absent
2) Present

32. Gout
' 1)  Absent
2) Present

Other:

E. PRESENT THERAPY

33. Therapy Summarv
No therapy (skip to #50)
On therapy (check below)

34. roglycerine
No
2) Yes
5. Long-Acting Nitrate

KeZ

36. Propranolol '
1 No

) Yes

37. -Bile Sequestrant
(;j)/ No
2) Yes

38. - Atromid
No
Yes

39. tiarrhythmics
Y No

2) Yes

40. %italis
No
2) Yes

41, :’7T§_ ’

Yes

2. Antihypertensive

1 No
2) Yes
43. fﬁticoagulants
No
2) Yes
&4, rth Control Pills
1 No
2) VYes

4s. irin
: Rarely (less than 2/wonth)
Occasionally (3-8/month)

3) Frequently (5-15/month)
4) Regularly (at least one a day or one every

other day)
46. sulin
No
) Yes

&47. Oral Diabetes Medication

@ e

48. Special Diet
1) Low fat

2) Low salt
3) Low calorie

Diabetic
None

49. rcise Program
No
Yes
Other B
50. Summary

Totally normal (skip to 86)
Some findings (checked below)

51. nthoma
( é)) Absent
Present
a) Planar
b) Palmar
¢) Tuberous

d) Tendenous
e) Eruptive

52. Xapthelwasma
(;?5 Absent
) Present
EYES:

53. Arcus Cornea
Absent

(:)L Partial annulus_QGal

3) Complete annulus '

FUNDUS:

54. Fundus Summary

1) Not done
2) Normal (skip to f64)
Abnormal (note below)

55. Areriolar Narrowin
Digitized by the Howard W. Hunter Law Library, J. Reuben Cl arKWS@WFB‘Y‘U_—&
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T e
2) Present Q

, 37. Silver-wire Changes
1) Absent
2) Present

58. Flame-Shaped Hemorrhages
1) Absent )
2) Present

$9. Round HRemorrhages
1) Absent
2) Present

60 Hard Exudates
* 1) Absent
2) Present

61. Lipemia Retinalis
1) Absent
2) Present

62. Cotton-Wood Patches
1) Absent
2) Present

63. Microaneurisnms
: 1) Absent
2) Present

Other:

LUNGS

198 ung Summarv
Normal (skip to #68)
Abnormal (pote below)

65.  Basilar Rales
1) No
2) Yes

66. Wheezes
1) No
2) Yes

67. Dullness
1) No
2) Yes

CARDIOVASCULAR

68. YV Summar
_All findings normal (skip to #86)
Some findings (checked below)

69. Carotid Arteries: upstroke/volume
1) Normal
2) Decreased unilateral
3) Decreased bilateral

70. Carotid Bruits
1) None
2) - Unilateral (right or left)
3) Bilateral

71. LVH by Palpation
1) No
2) Yes

72. RVH by Palpation
1) No
2) Yes

1) Abse
2) Pre/el\

74 rt Sounds
< 157 Normal (skip to #86)
) Some abnormality (check below)

75. S3 Callop
1) Absent

2) Present

76. S& Gallop
1) Absent

2) Present

77. Paradoxically Split S2
1) Absent
2) Present

78. Mid-Svstolic Click
1) Absent
2) Present

Other

79. eart Murmur Summary
1) Absent (Skip to #86)
) Present
' 80. Systolic Ejection

1) No
2) VYes

Bl. Holosystolic Ejection
1) No
2) Yes

82. late Systolic
1) No.

2) Yes

83. Early Diastolic Blow
1) No
2) Yes

B4. Diastolic Rumble
1) No
2) Yes

85. ripheral Pulses
< 1)} Normal
2) Abnormal (describe below)

Brachial Radial Femoral DP

Pt

(Grade 0-4, 3+ being normal)

Other Abnormalities and Comwents (Bruits)

86. Other Findings and Comments:

¢ DEC 171973
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“A YEAR OR MORE

’.';‘(I l':-~'\ 2

" Have you éver takén 2 prescnptnon for a year'br more, now v or in the past?"'
3y Yes (please hst below) :

Years Taken

x,»rﬂ

.-.E

Month/Year = bity/State ~ , Reason f_orvHogpitali;atior.) ]
Y 1974 /o/émwwd' /%s,/wé,f Sl Aaar? ;4/5464 ’ ’
2 )94 ser. | Teshee U
4 .

5.

6.

7. .

8.

9,

0. . |- i
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CLINIC NOTE
LYWN HARDY

January 2, 1980 T

Lynn is doing very well, he lives an active physical

life, he has not had any symptoms to suggest coronary
artery insufficiency and has not had anything to suggest
angina pectoris. His physical capacity is good, he has

not had orthopnea or PND and he is not aware of palpitation.
Over the past several weeks he has had an upper resniratory

tract infection with myalgia, malaise, sore throat, hoarseness "

and a cough.

.Physical examination reveals abundant post nasal drainage,

- he has no evidence of lymphadenopathy. His neck is supple
with no venous distension. The chest is symmetrical. There
are no rales or rhonchi, and the breath sounds are normal.
The heart is in a regular sinus rhythm, no cardiomegaly,

no extrasystoles. The abdomen is not remarkable and the
extremities are normal with no evidence of edema.

We have given Lynn 1.2 mil units of Wycillin, he will
take Turpin Hydrate 1 tsn Q4 hr. PR for cough and Afrin
nasal spray BID daily for four days and he wi11 return
in one day for follow up penicillin.

- J.L. Thorne M D.

Lot s 7 B B,
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31.27.22. Discrimination between risks of same class prohibited—2re-
ference based on fictitious grouping prohibited—Revocation of certificate
of authority.—(1) -No insurer shall make or permit any-unfair discriminas
tion in favor of particular individualer or persons—between-insurants orw
subjects of insurance having substautielly like insuring, risk and exposure
factors or expense elements, in the terms or conditions-of any-insurancer
contractk or-in the rate or-amount of premiums -cherged therefor;orin--
she dividends or other benefits payable thereunder.s

4

, 31.1.8. Governmental regulation—Business affected with public inter-
est—DNMoral obligations of persons concerned.—Within ‘thé intent of this™
eode the business of insurance is-vne-affected-with the public-interesiyres |

quiring that all persons be actuated by good faith; abstain fromn deceptionsy
-and practice honesty and cquity in all insurance matters. Upon the ine
surer, the insured, and their representatives rests—the duty of preserving
+ inviolate the integrity of insurance.

31.27-1. Unfair competition, or deceptive acts or practices prohibited—
Commissioner to define wnfair acts or practices—Eflective date of regula-
tion—Penalties for violations.—(1) -No person engaged in-the business of »
msurance-shall enguge in unfair methnds -of eompetition or in unfair or
deceptive acts or practices inm the conduct of such business as such methods,
acis or practices are defined in this chapter,
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"Bection 2. Purpose

e

-

The business of insurance is a public trust assumed by persons accepting o
licenses to operate in this State and inherently includes a duty to treat
claimants equitably and in good faith. The breach of such duty is considered to
be an unfair or deceptive business practice and, if generally engaged in, an
unfair method of competition. Such a practice is detrimental to free competi-
tion and injurious to the insuring public. The purpose of this regulation is to=
respond to the volume of complaints-arising from claims settlement practices by
affirmatively establishing standards of equity and good faith to guide licensees
in the settlement of claims. This regulation defines and provides notice of

such minimum standards which, if violated knowingly, or with such frequency as

to indicate a general business practice, will be considered to constitute unfair
claims settlement practices. The promulgation of this regulation is done in
recognition of the limited jurisdiction of the Utah Small Claims Court, and the
practical upavailability to the public of other legal remedies to handle common
claims disputes.’ It is intended that this regulation will help to establish
parity between the public and professional insurance licensees and facilitate

the prompt and fair settlement of insurance claims.

—

Section 5. Unfair Methods of Competition and Unfair or Deceptive Acts
and Practices Detined

The following are hereby defined as unfair methods of competition and unfair or
deceptive acts and practices in the business of insurance:

(a) misrepresenting pertinent facts or insurance-policy provisions:relating to
coverages at issue;

(b) failing to acknowledge and act reasonably promptly upon communications with
respect to claims arising under insurance policies;

(¢} failing to adopt and implement reasonable standards for the prompt /]
investigation of claims arising under insurance policies;

(d) refusing to pay claims without conducting a reasonable investigation;

(e) failing to affirm or deny coverage of claims within a reasonable time after
proof of loss statements have been completed and communicated to the
company or its representative;

(f) not attempting in good faith to effectuate prompt, fair and equitable
settlements of claims in which liability has become reasonably clear;

(g) compelling insureds to institute litigation to recover amounts due-under ans
insurance policy by offering substantially less than the amounts ultimately
recovered in actions brought by such insureds when claims or demands have
been made for amounts reasonably similar to the amounts ultimately
recovered;

(h) attempting to settle a claim for less than the amount to which a reasonable
person would have believed he or she was entitled by reference to written
or printed advertising material reasonably related to the insurance
contract;

(i) attempting to settle claims on the basis of an application which was
altered without notice to, or knowledge or consent of the insured;
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of the ASTZ test is in ruling our rheumatic fever when the titer
is low in patients with isolated polyarthritis. To date, the spe-
cific antigens involved in the ASTZ test remain unidentified
and therefore the test has not yet been adequately standard-
ized. A rise in titer of two dilution tubes or more can be dem-
onstrated for at least one of the streptococcal antibodies in
almost all recurrent as well as primary attacks of rheumatic
fever (Table 257-2). Increased streptococcal antibodies, how-
ever. do not reflect rheumatic activity per se, and their rate of
decline is independent of the course of the rheumatic attack.

isolation of group A streptococci Some patients continue to
harbor group A streptococci at the onset of acute rheumatic
fever, but these organisms are usually present in small numbers
and may be difficult to isolate by a single throat culture. The
administration of penicillin or other antibodies may also result
in failure to isolate the infecting organism. In addition, a sig-
nificant number of normal individuals, particularly children.
may harbor group A streptococci in the upper respiratory
tract. For these reasons, throat cultures are less satisfactory
than antibody tests as supporting evidence of recent strepto-
coccal infection.

Acute phase reactants These tests offer objective but nonspe-
cific confirmation of the presence of an inflammatory process.
The erythrocyte sedimentation rate (ESR) and the test for C-
reactive protein (CRP) in serum are used most commonly. Un-
less the patient has received corticosteroids or salicylates, these
reactions are almost always abnormal in patients presenting
with polyarthritis or acute carditis, whereas they are often nor-
~mal in patients with chorea. Other laboratory findings which
reflect inflammation include reactions such as leukocytosis,
and increases in serum complement, mucoproteins, and alpha,
and gamma globulins. Prolongation of the PR interval of the
electrocardiogram, although neither specific for rheumatic fe-
ver nor diagnostic of serious cardiac involvement, is frequent
in acute rheumatic fever (about 25 percent of all cases), and
other nonspecific electrocardiographic changes are also com-
mon. Anemia, due to the suppression of erythropoiesis charac-
teristic of chronic inflammatory diseases. is another feature of
rheumatic activity.

COURSE AND PROGNOSIS The course of rheumatic fever
varies greatly and is impossible to predict at the onset of the
disease. In general, however, approximately 75 percent of
acute rheumatic attacks subside within 6 weeks, 90 percent
within 12 weeks. and less than 5 percent persist more than 6
months. The latter usually consist of severe, intractable forms
of rheumatic carditis or stubborn, prolonged attacks of Syden-
ham’s chorea, both of which may persist for as long as several
years. Once acute rheumatic fever has subsided and more than

TABLE 257-2
Serologic results in patients with streptococcal disease

Percent of patients whose serums were “positive”

Anti- At least

Patient group (no.) ASO AH DNaseB [of3 ASTZ
Acute rheumatic

fever (20) 90 65 85 95 100
Acute glomerulone-

phritis (22) 50 63 7 91 95
Convalescent phar-

yngitis (11) 81 54 54 91 91
Convalescent pyo-

derma (23) 35 35 .91 96 91
Total (76) 61 54 79 93 95

SOURCE: AL Bisno, I Ofek, Am J Dis Q{28636 tHY#Howard-W. Hunter Law Li Enmc
Machine-generated OC

2 months have elapsed after withdrawal of treatment with sa-
licylates or adrenal corticosteroids, rheumatic fever does not
recur in the absence of new streptococcal infections. Recur-
rences are most common within the first 5 years of the initial
attack and tend to decline with increasing duration of freedom
from rheumatic activity. The frequency of recurrences is de-
pendent upon the frequency and severity of streptococcal in-
fection, the presence or absence of rheumatic heart disease fol-
lowing an attack, and the duration of freedom from the last
attack.

Approximately 70 percent of patients who develop carditis
do so within the first week of the disease, 85 percent within the °
first 12 weeks of the disease, and almost all within 6 months
from the onset of the acute attack. Thereafter. if significant
murmurs have not appeared. the prognosis for a patient in
whom recurrences are prevented is excellent.

Chronic rheumatic carditis and the course of rheumatic heart
disease The remarkable variability in the course of rheu-
matic carditis and rheumatic valvular disease stems from sev-
eral factors: (1) the variability in the duration and severity of
the rheumatic inflammation: (2) the amount of scarring of the
valves and myocardium following the abatement of the acute
inflammation; (3) the location and severity of the hemody-
namic lesion due to valvular insufficiency or stenosis: (4) the
frequency of recurrent bouts of carditis; and (5) the progres-
sion of valvular calcification and sclerosis. which occurs as a
secondary phenomenon in a deformed or injured valve without
recurrent or persistent rheumatic inflammation (as seen in con-
genital valvular disease or following healed acute bacterial en-
docarditis). These factors. and possibly others not yet appreci-
ated. produce striking variations in the clinical syndromes of
rheumatic heart disease.

Chronic rheumatic myocarditis In this syndrome, the present-
ing picture is one of chronic heart failure in a patient with a
markedly dilated heart and with physical, roentgenographic.
and electrocardiographic findings of mitral regurgitation. The
differentiation of this syndrome from other forms of chronic
myocarditis may be very difficult. if not impossible, when the
associated extracardiac features of rheumatic fever (chorea,
polyarthritis, and so forth) are not present (Chap. 263). Al-
though rheumatic fever does not produce isolared myocarditis.
and is almost invariably a pancarditis. the pericardial inflam-
mation may not be clearly evident. and the mitral valvulitis
may not be distinguishable from mitral regurgitation due to
dilation of the mitral ring. In such cases one must search dili-
gently for an evanescent friction rub. evidence of pericardial
effusion, appearance of a soft aortic regurgitation murmur, and
extracardiac clues such as fever responding promptly to salicy-
lates, arthralgias, transient subcutaneous nodules. evanescent
erythema marginatum, and subtle signs of chorea.

The course of chronic rheumatic carditis may be intractable
and end fatally after months or even several years. Often. how-
ever, the patient improves rather suddenly and even recovers
cardiac reserve dramatically in association with the disappear-
ance of systemic manifestations of the inflammatory process.
The heart may remain large, may decrease somewhat in size. or
in occasional instances may return to normal size with varying
degrees of residual valvular deformity. Such a course signals
the termination of the “toxic™ phase of the rheumatic process.
and thereafter the course of rheumatic heart disease depends
on the variables in healing cited above.

DIFFERENTIAL DIAGNOSIS Early cases of rheumatic fever
may be confused with other diseases which begin with acute
polyarthritis 1t is wise to exclude bacteremia by blood cultures,
beau?(e suc Qfef Qns may be masked by penicil-
[ Rr¢sumed acu heéumatic fever. Polyarthritis due



o .infecrive endocarditis in a patient with preexisting rheumatic
heart disease may be mistaken for a recurrence of acute rheu-
matic fever. If streptococcal antibodies are not increased. poly-
arthritis should be attributed to some cause other than rheu-
matic fever. Gonococcal polyarthritis may be distinguished
from rheumatic fever by the dramatic response of the former to
a therapeutic trial of penicillin. In rheumatoid arthritis. joint
involvement will persist and characteristic joint deformities
may appear. The latter are not seen in rheumatic fever. The
rheumatoid factor so characteristic of rheumatoid arthritis is
not present in rheumatic fever. Antibodies against nuclear
components and other autoantibodies are absent in rheumatic
fever. Rheumatic pericarditis and myocarditis, associated with
cardiac enlargement and heart failure. are both almost invari-
ably associated with valvular lesions which produce significant
murgnurs.

Overdiagnosis of rheumatic fever should be avoided. Unless
ill-defined febrile syndromes are clearly associated with a ma-
jor manifestation of rheumatic fever, the diagnosis of rheu-
matic fever should not be made. A common error is the prema-
ture, vigorous administration of corticosteroids or salicylates
before the signs and symptoms of rheumatic {ever are unmis-
takable. In the absence of a curative agent. one shouid not
suppress the signs and symptoms of rheumatic fever until they
are ciearly expressed.

Particularly confusing in the differentidl diagnosis of rheu-
matic fever is the drug sensitivity with fever and polyarthritis
which may occur after administration of penicillin for a previ-
ous pharyngitis. Urticaria or angioneurotic edema. if present,
helps differentiate penicillin sensitivity in such cases. The ab-
dominal pain of rheumatic fever may be mistaken for appendi-
citis, and the crisis of sickle-cell anemia may also be associated
with joint pain, enlargement of the heart. and cardiac mur-
murs. The rapidity with which the arthritis symptoms of rheu-
matic fever are controlled with salicylates is characteristic of
this disease. Dramatic response to salicylates does not in itseif,
however, establish a diagnosis of rheumatic fever.

In order to help clarify the diagnosis of rheumatic fever. the
American Heart Association has accepted and modified crite-
ria usually referred to as the Jones criteria (Table 257-1). They
are not to be used as a substitute for good medical judgment
but are recommended as a guide for careful study of question-
able cases. The finding of two major criteria. or of one major
and two minor criteria, indicates a high probability of the pres-
ence of rheumatic fever if supported by evidence of a preced-
ing streptococcal infection. The absence of the latter should
always make the diagnosis questionable, except in the situation
in which rheumatic fever is first discovered after a long latent
period from the antecedent infection (Sydenham's chorea or
low-grade carditis). Because the prognosis may differ accord-
ing to the major manifestations. for recording purposes the
diagnosis of rheumatic fever should be followed by a list of the
major manifestations present, e.g., rheumatic fever manifested
by polyarthritis and carditis. An indication of the severity of
carditis in terms of presence or absence of congestive heart
failure and cardiomegaly is also advisable.

TREATMENT There is no specific cure for rheumatic fever.
and no known measures change the course of the attack. Good
supportive therapy, however, can reduce the mortality and
morbidity of the disease.

Chemotherapy After rheumatic fever is first diagnosed., a
course of penicillin should be given to eliminate group A strep-
tococci. This is advisable even if bacteniologic examination
yields throat cultures negative for streptococci, since the orga-
nisms may be present in areas inaccessible to swabs. It is pref-

is a single injection of 1.2 mi ton units o
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intramuscularly or 600.000 units of procaine penicitlin intra-
muscularly daily for 10 days. Attempts to reduce ultimate
heart damage by administering penicillin early in the acute
rheumatic attack in larger doses have not been successful. Af-
ter completion of the therapeutic course of penicillin. continu-
ous protection from reinfection with streptococci should be
provided by instituting one of the prophylactic regimens de-
scribed below. :

Suppressive therapy For patients without carditis treatment
with adrenal corticosteroids is unnecessary. Acute arthritis can
be relieved with codeine or with salicylate. the latter being
preferable to reduce fever and joint inflammation. When sali-
cylate is used in the therapy of rheumatic fever. the dosage
should be increased until the drug produces either a clinical
effect or systemic toxicity characterized by tinnitus. headache.
or hyperpnea. A starting dose of 100 to 125 mg/kg per day in
children and 6 to 8 g in aduits given in four or five divided
doses is recommended. Of the various salicylate preparations
ordinary aspirin is cheapest and most effective. Gastric intoler-
ance can usually be diminished by administering aspirin after
meals or by giving antacids 15 to 30 min after each dose of
aspirin.

Many physicians prefer corticosteroids to salicvlates for the
treatment of carditis. despite the lack of a demonstrated ad-
vantage of these adrenal hormones in controlled clinical trials.
Corticosteroids are more potent anti-inflammatory agents but
are more likely to be followed by posttherapeutic “rebounds.”
and they have the additional disadvantage of more frequent
side effects, particularly acne, hirsutism, and cushingoid
changes in facies and habitus. For this reason it is preferable to
begin treatment of patients who have carditis with salicylates:
if these drugs fail to reduce fever and to ameliorate heart fail-
ure. therapy with corticosteroids may be initiated promptly.
Prednisone is administered in doses of 60 to 120 mg or higher
when necessary in four divided doses daily. After the inflam-
mation has been brought under control by either salicylates or
corticosteroids. treatment should be continued until the sedi-
mentation rate approaches near-normal values and should be
maintained for several weeks thereafter. To prevent poststeroid
rebounds. an “overlap™ course of salicylate therapy may be
added when steroids are tapered off over a 2-week period. A
useful method for tapering steroids is outlined in Chap. 112.
Salicylates may then be continued for an additional 2 to 3
weeks. Rebounds of rheumatic activity are usually of short du-
ration and. when mild, are best managed without resuming
anti-inflammatory treatment. because a second or even a third
rebound may occur when suppressive therapy is discontinued.
About 5 percent of rheumatic attacks persist for 6 months or
longer. either in the form of spontaneous acute recrudescences
or as posttherapeutic rebounds. These “chronic™ atiacks are
most likely to occur in patients with cardiac damage and with
previous rheumatic episodes. Weekly tests for C-reactive pro-
tein in blood and for erythrocyte sedimentation rate are useful
in following the healing process, particularly while treatment
with corticosteroids or salicylates is gradually withdrawn.

Treatment of chorea The signs and symptoms of chorea usu-
ally do not respond well to treatment with antirheumatic
agents. Because the patient with chorea is frequently emotion-
ally unstable and because the manifestations of chorea may be
exaggerated by emotional trauma, complete mental and phys-
ical rest is essential. Patients with chorea shouid be kept in a

crable 10 admunister peni il GRERIST ONFTFH!NERBATSE Linayic) FeemPerearas (erdy sympatheic attendants. Cortico-
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tives and tranquilizers. particularly diazepam and chlorproma-

zine, are useful. If the chorea is severe. large doses of

phenobarbital rather than tranquilizers alone are usually nec-
essary to control purposeless movements. Padded sideboards

~for the bed may be necessary to avoid injury to the patient. In
the absence of other evidence of acute rheumatic disease. it is
advisable to allow gradual resumption of physical activity
when improvement is apparent rather than waiting for all cho-
reiform movements to disappear. which may require many
months.

Because of the great variability in the course of chorea.
evaluating the effectiveness of various therapeutic measures is
difficult. It is well to remember that chorea is a self-limited
disease which is usually not followed by significant neurologic
sequelae and that good results are almost invariably obtained
by patient. attentive nursing care and by conservative medical
management.

PREVENTION OF RECURRENCE The most efficient regimen
for continuous prophylaxis against group A streptococci is a
monthly intramuscular injection of 1.2 million units of benza-
thine penicillin. The disadvantages and discomfort of this regi-
men have to be weighed against the individual patient’s sus-
ceptibility to recurrences. Those with rheumatic heart disease.
recent rheumatic fever. and exposure to an environment in
which the incidence of streptococcal infection is frequent de-
serve the most effective protection. As a second choice. pro-
phylaxis may be administered orally with either 1 g suifadia-
zine daily in a single dose or 200.000 units of penicillin given
twice daily on an empty stomach. The duration of continuous
prophyvlaxis cannot be fixed arbitrarily for all patients. al-
though the safest generalization is that it be continued indefi-
nitely. Certainly. those under the age of 18 vears should receive
a continuous prophylactic regimen. A minimum period of 5
years is recommended for patients who develop rheumatic fe-
ver without carditis over the age of 18 vears. The decision to
continue prophylaxis beyond this period should take into ac-
count a number of variables. Patients with rheumatic heart
disease are more susceptible to reactivation of rheumatic fever
if they contract a streptococcal infection. Moreover. patients
who have had carditis in a previous attack are much more
likely to suffer carditis again in a subsequent attack. Climate.
age. occupation. household situation. cardiac status. and
length of time since the previous attack are all significant vari-
ables which influence the risk of recurrence. The decline in
recurrence rates with increasing age is due to (1) decreased rate
of streptococcal infection and (2) decrease in the rate of rheu-
matic reactivation following streptococcal infection in older
rheumatic subjects. Despite this decreased rate. however. the
risk of rheumatic recurrence in adults remains relatively high
when the streptococcal disease encountered is severe or epi-
demic.

PREVENTION OF INITIAL RHEUMATIC ATTACKS Early and
adequate treatment of pharvyngeal infection due to group A
streptococci will prevent initial attacks of rheumatic fever. If
clinical streptococcal disease were properlv detected by throat
cultures and adequately treated. the spread of infection in a
given population would be prevented. the epidemiology of
streptococcal disease would be modified markedly. and the in-
cidence of rheumatic fever in the community would be dimin-
ished. In communities where group A streptococcal disease has
been diagnosed early and treated weil and where socioeco-
nomic standards are high. the group A organisms cultured fre-
quently from schoolchildren’s throats mav be of relatively low

virulence and may cause rheumitid TESEPA0E m‘ﬁﬂ@gﬂ\?{”\é WAR Lawihipeays 4
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do more virulent strains prevalent in many epidemics.

Streptococcal pharvngitis is adequately treated by a single
intramuscular injection of 600.000 units of benzathine penicil-
lin in children less than 10 vears of age or 1.2 million units in
older children and adults. Anv alternate plan of parenteral
therapy or combined parenteral and oral therapy should pro-
vide for treatment over a period of 10 davs. If oral penicillin is
emploved. at least 800.000 units per day in four divided doses
must be given for no less than 10 days to achieve results com-
parable with a single injection of benzathine penicillin. Ervth-
romycin in daily doses of 1 g for 10 days may be substituted in
penicillin-sensitive individuals. Tetracycline is not recom-
mended because some strains of group A streptococci have
acquired resistance to it. All group A streptococci have so far
remained extremelv sensitive to penicillin,
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VALVULAR HEART DISEASE

EUGENE BRAUNWALD

The role of physical examination in the evaluation of patients
with vaivular disease is considered in Chap. 24&: of echocardi-
ography. phonocardiography. and other indirect graphic tech-
nigues in Chap. 250: and of cardiac catheterization and angi-
ography in Chap. 251.

MITRAL STENOSIS

PATHOPHYSIOLOGY In normal adults the mitral valve ori-
fice is 4 to 6 cm?. In the presence of significant obstruction. i.c..
when the orifice is less than one-half of normal. blood can flow
from the left atrium to the left ventricle only if propetled by an
abnormally elevated left atrioventricular pressure gradient. the
hemodynamic hallmark of mitral stenosis. When the mitral
valve opening is reduced to | cm2 a left atrial pressure of
approximately 25 mmHg is required to maintain a normal car-
diac output. The elevated left atrial pressure in turn raises pul-
monarv venous and capillary pressures. reducing pulmonary
compliance and causing exertional dyspnea. The first bouts of
dvspnea are usually precipitated by clinical events which in-
crease the rate of blood flow across the mitrai orifice. which
results in further elevation of the left atrial pressure. In order
to assess the severity of obstruction. it is essential to measure
both the transvalvular pressure Fradienl and the tlow rate. The

g&ﬁ%&%ﬁj&? 1Re Bardiac output but on the
QI EF‘{“rT]_a&/[go ANAT%n increase in heart rate shortens diastole
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606 ANDERSON'S PATHOLOGY

ment; and a surrounding zone of edematous connective
tissue in which some degree of nonspecific. chronic
inflammation mayv be seen (Fig. 16-34). Within the outer
zone, there may be proliferation of blood vessels, but this
is not a conspicuous feature.?®! Foci similar to Aschoff
bodies sometimes are noted. The subcutaneous nodules
usually occur in association with evidence of rheumatic
carditis.?® A lesion has been described in apparently
nonrheumatic children that simulates the rheumatic
nodule but is believed to represent an unusual reaction
to trauma.>’

Arterial lesions

Rheumatic arteritis is present in manv instances of
rheumatic fever. The lesions are not confined to the cor-
onary arteries but may be seen in arteries in various
organs of the body. They are described in the discussion
of coronary artery diseases earlier in this chapter (Fig.
16-33). When the aorta is involved, the lesions are found
predominantly in the proximal part of the vessel.

Polyarthritis

The rheumatic changes in the joints are not as well
known as those in the heart. The synovial membrane and
the periarticular connective tissues are the sites of hyper-
emia, edema, neutrophilic infiltration, fibrinoid change,
and foci of necrosis of connective tissue, followed by pro-
liferative changes of a granulomatous character. Focal
lesions similar to Aschoff bodies are observed. Serous or
serosanguineous fluid may be present in the joint cavity.
This usually subsides, without leaving a residuum.2*

Pleural and pulmonary lesions

Pleuritis may develop in association with polyarthritis
or carditis. Pleural effusion usually is present, and the
pleural surfaces appear slightly opaque as a result of a
fine film of fibrin. No definite Aschoff bodies are
described in the pleura. Rheumatic pneumonia has been
described, but there is a question about its specificity.
There is no pathognomonic picture. Grossly, the lungs
are large. bluish or purplish, firm, and rubberyv. Micro-
scopic changes include edema, capillarv hemorrhages,
and a patchy fibrinous exudate in the alveoli. The fibrin is
in the form of globular masses or hyaline-like membranes
and often is associated with monocytes.?* Organization
of the fibrinous masses occurs with formation of so-called
Masson bodies. Fibrinoid changes and angiitis may be
seen, but Aschoff bodies are not evident.

Lesions of central nervous system

One of the major manifestations of rheumatic fever is
chorea minor (Sydenham’s chorea, St. Vitus' dance),
although this entity has been reported in association with
other clinical states. The word chorea (Greek choreia,
“dance”) refers to the disordered and involuntary move-
ments of the trunk and extremities that are characteristic

of the disease. Chorea minor, often associated with or
preceded by acute rheumatic fever, is seen in childhood
and early adolescence, more commonly in girls. It has
been shown to be associated most frequently with a
benign form of rheumatic fever.2%

Chorea minor must be differentiated from Hunting-

ton’s chorea, a chronic hereditary disorder occurring
usually in adults. The cerebral lesions in chorea minor -
consist of a diffuse meningoencephalitis of mild degree

that is not pathognomonic. Grossly, changes are not
striking, but there may be evidence of edema. hvper-
emia, and petechiae. Microscopically, lesions have been
described in the cerebral hemispheres, the brainstem,
and, most frequently, the basal ganglia. Small hemor-
rhages, edema, and perivascular exudation of lympho-
cytes are commonly seen. The ganglion cells may show
some changes, but these are not specific.

Late sequelae of rheumatic heart disease in the brain
include chronic obliterating endarteritis and embolism.
Rheumatic obliterating endarteritis and other vascular
changes, including thrombosis, involve particularly the
meningeal and cortical vessels, with subsequent gross or
microsopic softenings in the brain.2%-27 Cerebral embo-
lism results especially from thrombi in the left atrium or
its appendage, most frequently in patients with mitral
stenosis and atrial fibrillation. Other sources of emboli
may be the vegetations of nonspecific, nonbacterial
thrombotic endocarditis and bacterial endocarditis,
either of which may be superimposed on the deformed
valves.

Prognosis and causes of death

The outlook today for patients with acute rheumatic
fever is much better than it was several decades ago. In
one study of children admitted to the hospital with pre-
sumably initial attacks, exclusive of chorea, a comparison
was made of the number of fatalities among the first 100
consecutive patients seen during the first vear of each of
four decades. The percentages of deaths were as follows:
1920-1921. 24%; 1930-1931, 20%; 1940-1941, 8% 1950-
1951, 3%.2% The 3% mortality represents an eightfold
decrease since the beginning of the study. Other obser-
vations in this investigation were a modest decline in the
incidence of cardiac involvement and a twofold improve-
ment in the severitv of carditis.

The decline in incidence and severity of rheumatic
fever was noted even before the advent of antibiotics in
the 1940s. Among the factors that contributed to the
favorable state was improvement in standards of living
for the poorer classes of urban areas after the extreme
privation and crowded quarters of the depression vears.
There also was an awareness of the role of streptococcal
infections in the first and succeeding attacks of the dis-
ease. so that the medical profession instituted measures
to protect the patient and to isolate carriers. Natural
mutation of the disease as a result of a new generation of
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more resistant hosts and less vigorous organisms also
may have been a factor.? With the development of anti-
microbial prophylactic programs and the use of potent
antirheumatic agents, there was acceleration of the
decline in mortality and lessening severity of the dis-
ease. ?

Certain factors, such as the nature of the attack of
rheumatic fever and the cardiac status at the time the
patient is first seen by the physician, have been shown to
influence the subsequent course of the disease. Many
patients who initially had arthritis or chorea but no sig-
nificant murmurs remain free of rheumatic heart dis-
ease.”™ The frequency, duration, and severity of recur-
rences (the last being most significant) affect the progno-
sis.? The more frequent and more severe the recur-
rences, the greater are the disability and mortality. In
patients who have evidence of rheumatic heart disease
when first observed, there is a greater likelihood that the
cardiac damage will disappear during subsequent years
(1) in those who had no previous attacks of rheumatic
heart disease than in those who had previous attacks, (2)
in those without diastolic murmurs, and (3) in those with
no cardiomegaly.?® Patients who have considerable car-
diomegaly or congestive heart failure at the onset of
rheumatic fever do poorly, and it is unusual for the ones
who survive adolescence to reach 30 vears of age.?*’
Patients with little or no cardiac enlargement early in the
disease are relatively free from serious recurrences and
have a longer life.2%°

The chief causes of death in patients with rheumatic

heart disease 295293299 3re cardiac failure with or without
associated rheumatic activity, bacterial endocarditis, and
embolism. Death also mayv be attributed to other compli-
cations, such as bronchopneumonia.
. Cardiac failure is the most frequent cause of death
from rheumatic heart disease, and it often coexists with
and is caused by active rheumatic fever, particularly in
early life. In young or middle-aged adults, heart failure is
likely to be caused by various valvular deformities. In
older patients, other types of lesions, such as coronary
heart disease, often are superimposed on old rheumatic
heart disease and may be the cause of death. Patients
with heart failure are more susceptible to the develop-
ment of other lesions {(pulimonary infarcts).

Bacterial endocarditis, usually of the subacute type,
shows a downward trend as a cause of death in rheumatic
heart disease, probably because of the use of antibiotics
and chemotherapeutic agents in the treatment of the dis-
ease and their use in prophylactic programs in the man-
agement of patients with rheumatic heart disease. The
peak incidence of bacterial endocarditis in rheumatic
patients occurs at about 20 to 39 vears of age.?® Older
patients are more likely to have the acute type of bacte-
rial endocarditis.?®

Embolism as a cause of death in rheumatic heart dis-
ease shows a substantial increase, in contrast to the
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downward trend of deaths caused by bacterial endocar-
ditis.2%® The organ most frequently affected is the brain,
followed by the kidneys. spleen, and lungs. The majority
of emboli are bland, but occasionally they may be septic,
the latter arising from superimposed bacterial endocardi-
tis. Most of the emboli originate in mural thrombi within
the left atrium or its appendage, particularly in associa-
tion with mitral stenosis and atrial fibrillation. Another
possible source of emboli is a concomitant, nonspecific
nonbacterial thrombotic endocarditis on a valve.?® In
contrast to emboli from the atrium or its appendage,
emboli from nonbacterial thrombotic endocarditis are
not dependent on atrial fibrillation. for they may occur
whether the rhythm is regular or not. 2%-2% At times the
source of the emboli cannot be identified in the heart at
autopsy. In such instances it has been suggested that
mural thrombi or vegetations of nonbacterial thrombotic
endocarditis were washed awav completely. If rough-
ened surfaces from which they were dislodged cannot be
found, one may assume that the areas healed. Because of
the high frequency of occurrence of thrombosis of the left
atrial appendage, there is a danger of causing an arterial
embolism during the course of mitral commissurotomy
for mitral stenosis by inadvertently dislodging a fragment
of a thrombus. 2 Occasional cases have been reported

" in which death was caused by emboli arising from calcific

fragments of a greatly calcified mitral valve during valvu-
lotomy.2%? Calcific emboli also have been reported to
occur spontaneously, as well as in association with surgi-
cal procedures on the aortic valve, in patients with cal-
cific aortic stenosis.?®” Another source of embolism, par-
ticularly pulmonary, is a thrombus in the veins of the
lower extremities.

Sudden death may occur as a result of obstruction of a
stenotic mitral orifice by a ball thrombus in the left atri-
um or as a result of coronary insufficiency associated with
aortic stenosis.

Heart in rheumatoid arthritis

The possible relationship of rheumatic fever to rheu-
matoid arthritis has long been a subject of discussion in
the literature. Many pathologic investigations have
shown that rheumatic heart disease and rheumatoid
arthritis frequently coexist. The reported proportion of
patients with rheumatoid arthritis who have postmortem
evidence of associated rheumatic heart disease varies
from 7% to 65.7%.%" There is, of course, the possibility
that use of less rigid criteria of what constitutes rheumat-
ic heart disease may account for the high incidence of this
disease in some of the investigations. In a comparative
study, one investigator observed that the incidence of
rheumatic heart disease was somewhat higher (12.2%) in
the group with rheumatoid arthritis than in the general
population. in whom the incidence was 6.1%." These
data, together with those in the other published cases,
suggest that coexistence of the two diseases is not merely
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DlSORDERS OF THE CARDIOVASCULAR SYSTEM
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FIGURE 28-34 SA block. In each

pause the entire P-QRS-T sequence is

missing, and the long cycle is approxi-
mately equal to two of the sinus cycles.

pause is equal to two sinus cveles (Fig. 28-34)0if an
existing sinus rate exactly halves, 2:1 SA block is
diagnosed.

It is important to recognize SA Wenckebach pe-
riods because theyv invariably indicate an abnormal-
ity of the sinus node, yet they are usually overlooked
and called sinus arrhythmia—a normal mechanism.
Their recognition is discussed further on in this
chapter. If P waves are entirely absent. complete S
block mav be diagnosed. but it is well to keep in
mind that there ave four possible explanatious for
absent Pavaves: (1) tailure of the sinus node to form
impulses (generator failure): (2) failure of the m-
pulse 10 emerge from the node (exit block); (3 );nri;ll
pamhsu. as I potassium intoxication: and () a
sinus impulse that is too weak to activate normallv
responsive atria (inadequate stimulus). Block should
be diagnosed - onlv when a mathematical relationship
can be demonstrated between the P waves, or when
the cvcle sequence of Wenckebach conduction is rec-
ognized.

Aunv abrupt pause produced by failure of one or
more sinus mpulses to occur on time. and failure
to satisfv the mathematic relations of recognizable
block, may be called sinus pause and its duration
specified.

Atrioventricular (AV) BlocK

AV block is usually classified into three degrees
(Table 28-7). lu first-degree. AV conduction time i

prolouged; but all impulses are conducted to the ~

ventricles® Second-degree means that more or less fre-

“quent impulses are blocked and fail to reach the
ventricles. This is usually subdivided into tvpe 1.
vpe H, and high grade (or advanced). Third-degres
is complete block, in which no impulses can reach
the ventricles.

The current classtfication of AV block has serious
shortcomings because s categories fail to correlate
with prognosis or with indicated therapy. This is
because two decades ago there was no consistentls
eftective treatment for AV block, and consequenth
it mattered little how hlocks were graded. Pace-
makers then entered the picture and revolutionized
the therapy of block, while nothing was done to ren-
ovate its taxonomyv. Itis regrettable that, in the davs
beforc pacemakers muddied the prognostic waters.
a careful assessment of the mauy and various pat-
terns of AV conduction disturbance was not -
tempred. There 1s no (l(mh( that. to correlate veal-

isticallv with pro nmls the need for therap
prog tzedl y t eHowardl\/{/

classification e\p.mdul by several additions and sub-
categories is needed (Table 28-7. bottom).

One of the manv factors thar have helped to
maintain the unsatisfactory status quo is the con-
sistent failure of almost all authors to define terms
such as complete. high-grade (or advanced), and
tvpe 11 AV block. An extreme example of the un-
fortunate result of not defining these terms is that
disturbances as ditferent as spontaneous ventricular
asvstole and AV dissociation, at least partly due to
block but in the company of an mdependent junc-
tional rhvthm at a rate of 45 per minute or more—
a combination which, for want of a better term. we
have called blockineceleration dissociation--ave often
lumped under the heading of “complete AV block.™
Yet, in acute mvocardial infarction transient spon-
tancous ventricular asvsiole (Fig. 28-35.1) is associ-
ated with a mortality (whether paced or not)y of
about 90 percent. while block/acceleration dissocia-
tion (Fig. 28-358) in our experience is associated
with a mortality of less than 10 percent.

Another factor is that “degrees” as thev are cur-

TABLE 28-7 Classification of AV Block

Common Classification of AV Block

First degree (prolonged PR intervai)
Second degree:
Type | (Wenckebach periodicity)
Type i
High grade (advanced)
Third degree (complete)

Categories of AV Block Requiring Consideration

Prolonged PR interval
Block-acceleration dissociation
fNccasional “dropped” beats:
Type ! (Wenckebach periodicity)
Type 1
2:1 AV bilock:
Type !
Type Il
High-grade block:
Type |
“Type i
Complete biock:
Junctional escape
Ventricular escape
Transient ventricular asystofe:
Spontaneous
Phase 4 (?)
Vagal

Hunter La!/v L|brary, J " Reuben Clark Taw School, BYU-
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RECOGNITION OF ARRHYTHMIAS AND CONDUCTION ABNORMALITIES
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FIGURE 28-35 A Spomaneous ventricular asystole lasting for over 7 s and due to the abrupt development of AV block at a time when
no escaping pacemaker is active. From a patient with acute anteroseptal infarction. B. Complete AV dissociation due to a combination
ol some degree of AV block with an accelerated junctional rhythm {rate 68 per minute). From a patient with acute inferior infarction.

rently defined do not necessarily correlate with the
severity of the conduction disturbance—definitions
are predicated mainly on conduction ratios to the
neglect of atrial rate. Thus 2:1 block, which some
classify as high grade, may represent anything from
a disaster (2:1 block at an atrial rate of 60) to a
blessing 1_2.1 block at an atrial rate of 140). Again,
if the sinus rate is 70 and, despite a slow independ-
ent ventricular rate of 30, no impulses are con-
ducted 1o the ventricles, complete AV block can be
diagnosed; but if the rate of an independent accel-
erated AV junctional pacemaker is 85, complete ab-
sence of AV conduction in these circumstances may
represent only a minor degree of block. In fact,
mere delayved AV conduction (prolonged PR inter-
val) assoctated with an accelerated subsidiary pace-
maker may be responsible for this form of complete
AV dissociation. It is therefore obvious that in any
meaningful consideration of AV block the respec-
tive rates of the involved pacemakers must be taken
into account.

In fact. with definitions and misconceptions as
they presently exist, a patient with “first-degree
block™ may have a worse conduction disturbance
than another erroneously labeled as having “high-
grade block.”

The recipe for confusion is complete if we add
the following widespread misconceptions to the lack
of precise definitions and the fact that “degrees”
are not rcally degrees: 2:1 AV block is necessarily
high-grade;™ 2:1 AV block is necessarily type 11
block:**™! the block is necessarily high-grade when
most, but not all, atrial impulses are not conducted
to the ventricles;8? and total absence of conduction,
as in Fig. 28-338, is necessarily evidence for com-
plete block.™ In view of these deficiencies in current
usage, it seems desirable that the f()l}m\'ing three
rentedial measures be implemented: (1
as presently used, should be climinated or at least
deemphasized: (

) "degrees,”

diagnoses of AV conduction disorders; and (3) the
AV blocks should be reclassified into a realistic set
of sufficient and defined categories, including at least
those listed in Table 28-7. Only then will the current
confusion be remédied and indications for therapy
clearly limned.

Since most reports concerned with AV block fail
to define their terms, and since basic terms are var-
iably used, some of the following observations on
etiology and incidence must be accepted with ap-
propriate reservation.

Prolonged PR intervals are occasionally found mn»
apparently normal subjects.* In their survey of over
67.000 asymptomatic Air Force personnel, Johnson
et al.®* found 350 examples of first-degree block (5.2
per 1000). Twenty percent of them had PR intervals
that were over 0.24 5. Of 19,000 voung aircrew ap-
plicants, 59 had PR intervals of 0.24 s or greater.®

In both normal and discased hearts, atropine,
standing, exercise, and isoproterenol tend to
shorten the lengthened PR interval. There is a wide-
spread belief that the PR interval tends always to
shorten with an increase in heart rate. Though this
is true in normal hearts with natural acceleration,
when the rate is increased with artificial atrial pac-
ing, the PR lengthens even in normal hearts; in dis-
eased heuarts a natural increase in rate is frequently
associated with lengthening of the PR interval. AV
block with Wenckebach periods may occur m nor-
mal hearts™ and was tound in 3 of (hc 67,000 Air
Force personnel screened by Johnson ™

Prolonged AV conduction (PR interval) and® (Caee

dropped beats can be caused by vagal stimulation™
and by a variety of drugs, including digitalis, quin-
idine sulfate, procainamide, propranolol, and po-
tassium. Diseases that most commonly produce AV»

‘block are rheumatic fever: chronic ischemic heart *

disease, ‘and myocardial infarction, especiadly infe-
rior infarction. Any infectous discuse that pl()(lll(‘c

{2) lhe IBHQI'&@?‘(PWW "L‘PVY?{‘E'IWHW'P”IGWWV Libragyy dRepdemSlakbaly.Sebooh B ¢t Somne 1).mcms with
RN . M28h| 05-gPNeEtef OCR, [P, ORIAR ST isin have profonged PR intervals.
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disorder using pharmacologic means. In-the usual event of
this varicty of ventricular tachycardia not being hemody-
namically tolerated. cardioversion is performed as an
emergency procedure, and generally several hundred watt
seconds are required for conversion to sinus rhythm. Qc-
casionally this rhythm disturbance will convert to sinus
rhythm following a sharp blow on the chest, but the
authors do not recommend this as the usual approach to
correcting it. Therc are many difTerent causes of extrasys-
tolic ventricular tachycardia. but acute myocardial isch-
emia and infarction, digitalis excess, severe hypoxia
and/or acidosis, hypokalemia, hypercalcemia, hy-
perkalemia, systemic infection, viral myocarditis, and
hypotension nced to be emphasized in particular. Occa-
sionally this rhythm disturbance occurs in apparently
normal individuais: the reason for this is not known.
Idioventricular Tachycardia

The two major reasons for the development of this
rhythm <disturbance are digitalis excess and acute
myocardial infarction. This rhythm is common in the set-
ting of acute myocardial infarction and is generally be-
nign. It may be present in as many as 30-40 percent of
patients with acutc myocardial infarcts, and it is usually
so benign that it goes unnoticed by patient, nurse, and
physician. Even when discovered it generally requires no
treatment as long as the patient is hemodynamically well
compensated and there are no other foct of ventricular
ectopic activity and no bursts of more rapid ventricular
tiachycardia as described above. When this rhythm distur-
bance is due to digitalis excess, the medication should be

- discontinued. This possibility should be suspected in any

patient on digitalis who develops the rhythm disturbance.
When pharmacologic treatment is necessary, either atro-
pine or xylocaine are preferred. If xylocaine is utilized,
une nceds to be careful that one does not suppress the only
racemaker rhythm a patient has, and one probably should
remain by the bedside of the patient as xvlocaine is
administered, ready to insert a temporary pacemaker
should that be necessary. The administration of atropine
is hased on the recognition that this rhythm disturbance
generaily occurs by default. i.c.. the accelerated ven-
tricular rhythm usurps pacemaker control from a slower
sinus or AV junctional pacemaker. )
Bedside examination of the patient may be very help-
ful in correctly identilying ventricular tachveardia.
Clinical manifestations arc those produced by the A-V
dissociation. The physical findings include cannon A
waves in the jugular venous pulse, varying intensity of the
first heart sound, and variations in systemic peak svstolic
blvod pressure. Atrial gaflops, ventricular filling gatlops.
and summation gallops that may be of constant or vari-
akle intensity may also occur as a manifestation of the
A-V dissociation. Wide splitting of both the first and scc-
ond heart sounds is also frequently noted. Anather helpful
clue of A-V dissociation may be obtained from the clec-
trocardiogram itsell if one can identify the presence of
Dressler or fusion beats which represent a “hybrid beat™
between a partially conducted supraventricular impulse
and a ventricular ectopic beat. The presence of fusion

Clinical Cardiology

beats identifies independent supraventricular and ven-
tricular pacemakers and, in the opinion of the authors,
helps to prove the presence of ventricular ectopy. Occa-
sionally AV junctional tachycardia may also be
characterized by A-V dissociation and demonstrate the
same chinical signs. but this phenomenon occurs in-
frequently. As a practical point, the presence at the
bedside of signs of A-V dissociation in association with a
rapid regular tachycardia with bizarre QRS complexes in-
dicates the presence of ventricular tachycardia
Atrioventricular Block ,

The different types of atrioventricular hlock (AV
block) arc ordinarily classified into three degrees. First
degree AV block represents that situation in which there
is a delay in atrioventricular conduction manifest by a
prolonged PR interval on the electrocardiogram
(generally one longer than 0.20 sec) but each atrial im-
pulse is conducted into the ventricles. Second degree
heart block represents that situation in which some atrial
impulses are not conducted into the ventricles. Third
degree heart block represents complcte inability to
conduct atrial impulses into the ventricles and the
existence of a totally independent ventricular pacemaker.
Third degrce heart block needs to be differentiated from
complete A-V dissociation in which instance indcpendent
atrial and/or AV junctional and ventricular pacemakers
do exist but only for temporary periods of time since the
mechanism of the A-V dissociation is an accelerated AV
junctional or idioventricular pacemaker, slowing the sinus
rate, digitalis excess, ischemia, etc. Third degree heart
block implies complete inability to conduct supraven-
tricular impulses into the ventricles while complete A-V
dissociation suggests conduction would be possihle if
physiologic circumstances were appropriate.

First degree heart block. As previoushy discussed,
first degree heart block is recognized by identifving a
prolonged PR interval on the resting electrocardiogram.
In both normai and diseased hearts atropine, exercisc. and
catecholamines tend to shorten PR intervals. In addition,
in normal hearts physiologic increases in heart riate tend
to shorten PR intervals although in diseased hearts
physiologic and artificial increases tn heart rute may
result in PR prolongation. Prolonged PR intervals in first
degree heart block may be caused by vagal stimulation. a
number of difTerent pharmacologic interventions, includ-
ing importantly digitalis and disease processes, such as
ischemic heart disease, infiltrative mvocardial diseases;
acute myocardial infarction (especially acute inferior or
diaphragmatic myocardial infarcts). myvocarditis, Ad-
dison’s discase, congenital heart discase (especially atrial
septal defect and Ebstein’s anomaly). rheumatic fever,
and streptococcal infections. Prolonged PR intersals are
occasionally found in apparently otherwise normal sub-
jects and in well-trained athletes.

The presence of first degree heart block generally
does not constitute an indication for any particular form
of therapy: In children the devclopment of first degree
heart -block may represent digitalis excess, and car-
diologists usually decrcase the amount of digitalis a chiid
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UNDERWRITING AND INSURANCE SERVICES

March 29, 1983

Re: Agent's Responsibility
- Don C. Painter, FTSA
Detroit Agency

[nsured: Barbara Sullivan
Policies: 34 986 134
34 998 589

This case involves two Whole Life insurance policies on the life of
Barbara G. Sullivan written by Full Time Special Agent, Oon Painter.
Policy 34 986 134 is a Life Paid-Up at Age 65 plan for $12,000 applied
for on January 22, 1981. Policy 34 998 589 is a Modified Whole Life
policy for $35,000 applied for on March 16, 1981.

The Insured died on June 14, 1982, within the two year contestable period
on both policies. The cause of death was cardiopulmonary arrest due to
scleroderma. A routine contestable investigation was conducted and we
determined that the scleroderma had been diagnosed in 1978. 'This history
was not included in the answers to the Part Il health questions on either
application. Had this health history been admitted, both applications..?
would have been rejected at Underwriting time. "On August 11, 1982 we
informed the Co-Conservators of the minor beneficiary that because of
material misrepresentations in the applications for insurance, our only .
Tiability was the return of premiums paid plus interest ($909.03).

We subsequently received a letter dated February 5, 1983 (copy enclosed)

from an attorney representing the Guardian of the minor beneficiary. This
letter contained serious allegations about Agent Painter's knowledge of

the Insured's poor health as'well as allegations that the Prudential policies
replaced coverage the Insured had obtained from Agent Painter when he had

been an agent for Equitable. These allegations were subsequently investigated
by Home Office Representat1ve Marsano. A copy of his March 11, 1983 report

is attached. :

~ Because it is apparent that Agent Painter not only did not follow replacement
'; regulations and Company gu1de11nes but was also cognizant (and had been for~
f'some time) of the Insured's poor health at the time he took’.the-applications,

/ we have dropped our m1srepresentat1on action and are accepttwg full death cla1m
$ liability. of §47,000.p - - e o
H ,

In addition to a $47,000 claim 1oss, Agent Painter's actions made the Company
highly vulnerable to an expensive lawsuit.
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CONPIDENTIAL

Mary Burke 213-992-=2

REQUESTER
FLOYD, IDA G. .Address aoy saaiionsl Tacoma, WA _ BRANCEH €
Grays Harbor, WA==110L4 E McBride s
Retired 1t you wish to auscuse 206-752-4695

(Area code & Branch Office phont no.®

2voe Report _SPECIAL CONTESTABLE [

Date o e 7=2G-20
1. STATUS:
A. ] ACKNOWLEDGEMENT. Your _ ...

- - -
-l i e 1
Dsate(s) of this investigation 12 Fiod 8“

.. . Claim request dated.. was rect

on . Il poasibie. fina] report will be sent on or before
(Explain below any mail or other irregular delay encountered thus far.)

B. {7 PARTIAL REPORT: A partial report is included covering our findings to date. II possible, final report will be sent you on

before
C. [0 CASE IS S8TILL PENDING' An Acknowledgement or Partial Report was last sent you on 1f possible, finsl pep-
will be mailed to you on or before ) {Qive reason for delay below.)

D. X FINAL REPORT. Investigation by this office is belng closed with this report.

E gg};.AN(s};ER CASE: You will receive (or may have already received) reporiis) from our _Olmm_&luif_lﬁe_mw,
ice(s). -

2. CIRCUMSTANCES: Give brie! resume of pertinent 1zfOrmation such as date of issue or loss. date oOf disability, amount & nature of disabiliz
or loss. (U circumstances previousiy given, so state;, do Dot repeat. 1f cuslomer request contained in jetier, refer tc date Of ietter & Writer witl
Out repeating entire letler. Do NOT repeat any special atiedplion poinis here.)

o Please refer to report from this office dated 12-18-81,

CLAIM HISTORY (Give all Claim History. If already given, so state; do NOT repeat.)

Date Name & Address of Company Type Report Claim, Pol. §, ete.
O Yesmmup
No
° INVESTIGATION o

This case was transferred to our Aberdeen Sub Office for
further handling at the St. Joseph Hospital in Aberdeen
and Dr, M.C. Lindell of Montesano, WA.

Attached are out-patient emergency room record, in-patient
admitting form, and doctor Reed's summary, as well as EKG
tracing and nurses constant care record.

Hote Dro. Reed's comments on Mrs. Floyd's past health history.
In view of our gooc relations with Dr. Lindell's office, as
well as to expedite handling, field representative first
telephoned Dr. Lindell's office in lMontesano 10 miles east

of our Aberdeen sub office. There was no record of recent
treatment of lrs, Floyd by Dr. Lindell. A check was then
made of past files in storeroom where it was found that

Dr. Lindell last saw Mrs. Floyd as a patient in October 1973,
Since this is well beyond the five year limit, we did not
contact Dre. Lindell's office in person. o7

Our Aberdeen sub office is closing handling with foregoing.
ROY HOVILA, Claim Specialist, Aberdeen Sub Office

fax Ine R_}{H/cea's;iti%@w the Howard W. Huntd™YX% LiBrary, J. Reuben Clark Law School, BY U.
fax ser'ﬁ,,. Toa Machine-generated OCR, may contain errors.
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W e Prutentia
LIV Ll Company
of Americe

Wettern =pme Offige
} P O Bo0x0028
i , Van Nuvs, Ca 91408

] Prudential

Mr. Lennox F. Pruitt, CLU July 16, 1982
Director, Claims . ;
General Actuarial and Claim Division

9 Gib - CORP Insured: Manfred Mandelbaum

. : , . ' ' Policy: 70 743 521

Dear Len:

We are referring this $300,000 death claim to you in accordance with
existing Corporate authority limits. :

On April 4, 1981, this 52-year old drapvery store owner completed Part I

of the application for a 5-year R&C policy with a face amount of $300,000

on a COD basis. It is interesting that the agent noted Policyholder Service
as the source of the sales lead. On April 10, 1981, the insured completed
the required physical exam; the application reflects treatment at Kaiser
Foundation, Cadillac and Sunset locations, for annual physicals, a URI,

a right inguinal hernia for 15 years, and a kidney stone in 1966. The
underwriter obtained the records of Kaiser-Sunset, which reflected a
history of vague chest pain, an abnormal stress test, and PVCs. The
underwriter recommended issue at Special Class 2, which our Medical Deot.
liberalized to standard, and the policy was issued June 3, 1981. It was

not placed until August 19, 1981, when the agent visited the insured at his
place of business and collected the initial premium. The agent confirms that
he asked the insured the usual "placement" questioms.

The insured died on May 2, 1982, of ASHD, and the death certificate was
certified by Dr. Jerry Drexler of Kaiser-Cadillac, who had been the AP since
1974. (An irrelevant note to this is that Dr. Drexler is the husband of

our Associate Counsel Ruth Drexler.) We received the proofs on May 25 and
immediately began our investigation. The HOR (whose investigation was
unfortunately delayed and, we feel, pretty sketchy) obtained the records
from Kaiser-Cadillac and a Dr. Alpern, vwho the insured consulted in February
1981 for exertional angina and a stress test (abnormal). The records reflect
that the insured consulted Dr. Drexler on July 6 -~ during the COD period --
with a request for a hernia repair, and complaints of angina after dancing.
Coincidentally, the insured was dancing when his fatal attack occurred.

Marilyn Reed, Mike Zevin, and our Dr. Ketchum have all reviewed this file
and agreed that, had the underwriter gotten the completed Kaiser records,
Special Class 3 would have been an appropriate rating. Given that we
waived a recommendation for Special Class 2 on the information we did have,
which included references to the cardiac abnormalities, Tom Potter and I
feel that we would have no basis now for declaring a misrepresentation to

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

N



gy

Mr. Pruitt
July 16, 1982
Page Two

either the Part II information, or the COD placement, and that we should
pay the claim,

As well as the subject policy file, we are also enclosing the files for
policy 33 917 120 and 70 924 993 (both descended from 33 586 892). These
policies totalled $160,800 and were cash surrendered in November and October
1981, respectively. The subject of insurance replacement was not taken up
with the agent (who has been the servicing agent since the 1960's), and
under the circumstances, I don't think we need do so now. It is interesting
to note that in connection with a 1978 dwta®miUl we obtained the records
from both Kaiser Cadillac and Sunset, showing the insured’s lengthv history
of angina pain.

Policy H9 274 546 is a 2~year S&A policy issued in 1968, for wvhich we have
no record of ever receiving a claim. We enclose it just to complete the
package. ’ .

Please feel free to call if you would like to discuss this case any further.
As always, I look forward to hearing from you.

Sincerely,

. I

/

/éé b NPt VT (R

Susan A. Frankel (Mrs.)

Senior Claim Consultant

Life and Health Claim Division
(213) 992-2127

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine:-generated OCR, may contain errors.



MEMORANDUM FOR: SUSAN FRANKEL S.A.F. )
SENIOR CLAIM CONSULTANT ]
LIFE AND HEALTH CLAIM ONP Y4

WHWH : 1 I}t.lL;L

')ﬁ:. f?ci// )
July'Zzl, 1982

4
-

Insured: Manired Mandeibaum

For vur records, these are the detaiis of the large amount claim you sent
for our review.

Manfred Mandelbaum, 4-13-28, appiied on 4-4-81 for a 5 vr. R&C tor 300,000
naming his wife, Nili, as beneficiary. On the exam taken on 4-10-81 the
insured gave a medical history of 1) annual physicail exams by Kaiser-
Permanente the last Leing 171-80 2) a kidney stone in 1566 and 3) a right
inguinal hernis still present. The exam and ECG taken for the pclicy were
within normal 3imits.

Medical records were requested froum Kaiser-Permanente at the Sunset location.
The insured had stated that annual exams werc done at either of two

locations, Sunset or Cadillac. The records sent by Kaiser-Sunset oniy p
contained records through 1976. These included a 12-4-74 stress ECQ .
interpreted by our medical department as abnormal. Kaiser had also /
interpretated the ECG as abnormal and indicative of ischemic heart disease.

In addition, underwriting attached and reviewed two oldev policies on the
insured - 33 317 120 and 70 924 933. As you mentioned, during urderwriting
of a long form reinstatement in 1578, reccrds were obtained from Kaiser-
Cadillac through that date which revealed that the insured occasionally had
anginal symptoms after exertion.

The case was referred for acceptarnce at Special Class 2 rates based on the
abnormal stress ECG. It was decided, however, to issue the policy at
standard rates based on the recent normal resting ECG. The policy was issued
on June 3, 1921 and was placed on August 19, 1981.

Mr. Mandelbaum died on 5-2-82 of an acute myocardial infarction.

The HOR obtained the medical records from Kaiser-Cadillac which included

details of medical visits through 2-82. They revedled that the insured had :
anginal pain with exertion for several years and that in Ju]y 1581 he had (
requested a hernia repair.

Based on this underwriting advised that had they had these records the policy
would have been issued at Sp Ci 3 rates for the angina and the hernia.
Because it was decided at issue to waive a Special Class 2 ratinc based on

the insured's cardiac aonormalities you are recommending that e pay the
claim. Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law Schoal,

Machine-generated OCR, may contain errors.
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] agree. As I see it, there is no basis for a misrepresentation defense.
At underwriting time we were on notice that 1) the insured suffered from
anginal paid of exertion, 2) his stress ECG's were abnormal and 3)
ischemic heart disease had heen diagnosed. The insured stated on the
application that he had annual physicals with the last one only four months
before the appiication date. Underwriting received records only through
1976 and, in spite of his medicaT history, did not pursue obtaining his
medical records for the period between 1576 and 1981. In addition, the fact
"that the insured had an inguinal hernia present for 15 years was stated on
the application and the medical records obtained referred numerous times
to the hernia and the symptors and treatment of it. His physical condition
"~ did not change significantly during the placement period.

Full proceeds may be paid to the beneficiary, Nili Mandelbaum.

I also agree that, since we are paying full benefits of this poiicy, the
question of whether this policy is a replacement of the previous two is a
moot one. It is questionable since policy loans were taken to pay premiums
on those two policies after this one was issued and it is unlikely that this
would have been done if replacement and cash surrender were contemclated

when this coverage was applied for.
g /\\./

an Drosendahl

Claim Consultant i
Geineral Actuarial and Claim Division
CORP

" Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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CERTIFICATE OF SERVICE

I hereby certify that four true and correct copies
of the foregoing Brief of Appellant were mailed to the
Respondent by depositing them in the United States Mail on
this Z‘;ﬁ/ day of August, 1985, to the following counsel
of record:

Richard Ferrari

WATKISS & CAMPBELL

Attorneys for Defendants/Respondents
310 South Main Street - Suite #1200

Salt Lake City, Utah 84101 . ‘
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