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JURISDICTION

The Utah Court of Appeals has jurisdiction in this matter pursuant to Utah
Code Ann. § 78-2a-3(2)(j) (2001) and the Utah Supreme Court’s pourover of the
case on July 10, 2007.

STATEMENT OF THE ISSUES and THE STANDARD OF REVIEW

Issue #1: Did the Trial Court improperly resolve disputed, material facts on a
Rule 56 Motion for Summary Judgment?

Issue #2: Where all of the parties, including the buyer, executed the Real
Estate Purchase Contract (‘REPC”) on December 1, 2003, three days after the
November 28, 2003 offer acceptance deadline contained in the REPC, and where
the sellers accepted and retained the buyer’s $10,000 earnest money payment, did
the trial court err in concluding as a matter of law that the REPC “lapsed” because
it was signed after the November 28, 2003 offer acceptance deadline?

Issue #3: Where all of the parties later executed one or more addenda to the
REPC in a timely manner, and where the parties performed the REPC for over two
years following its execution, did the trial court err in concluding as a matter of law
that the REPC was unenforceable?

Issue #4: Did the trial court err in concluding as a matter of law that the REPC
was void due to the Buyers’ failure to make a payment required in Addendum No.
1 to extend the closing date even though a subsequent addendum to the REPC
extended the closing date without requiring an extension payment and the REPC did

not close solely because of the sellers’ breach and failure to perform?



Issues Preserved for Appeal: On June 25, 2007, Appellants filed a Notice
of Appeal, appealing the trial court's Recitation of Undisputed Facts and
Conclusions of Law and the Final Judgment, entered on June 4, 2007. (Attached at
Addendum B). The Issues also were preserved through Appellants’ Memorandum
In Opposition to Motion for Partial Summary Judgment, the associated Affidavits of
Randy G. Young, Paul Timothy and Lorin Powell (R 248-92) and Appellants’
associated oral argument (R. 578). The Issues also were preserved through
Defendants' and Counterclaim Plaintiffs' [first and second] Objections to Plaintiffs'
Proposed Findings of Fact and Conclusions of Law and Request for Award of
Attorneys' Fees, filed on November 27, 2006 and January 10, 2007, respectively (R.
425-32 and 451-60) and Appellants’ associated oral arguments (R. 577).

Standard of Review for All Issues: The applicable standard of review is

correctness with no deference to the Trial Court’s legal conclusions. See Bonham
v. Morgan, 788 P.2d 497, 499 (Utah 1989) (“Inasmuch as a challenge to summary
judgment presents for review conclusions of law only, because, by definition,
summary judgments do not resolve factual issues, this Court reviews those
conclusions for correctness, without according deference to the trial court's legal
conclusions.” (citation omitted)).

Further, the appellate court must review evidence in the light most favorable
to the Appellants. See Themy v. Seagull Enters., Inc., 595 P.2d 526, 528-29 (Utah
1979) (“As usual in reviewing a case disposed of in the district court by summary

judgment, we consider the evidence in the light most favorable to the losing party,



and affirm only where it appears there is no genuine dispute as to any material
issues of fact .. ..").

DETERMINATIVE STATUTES AND RULES

Rule 56 of the Utah Rules of Civil Procedure. (Attached as Addendum A.)

STATEMENT OF THE CASE

The parties signed a REPC and three Addenda, but rather than title the
Addenda 1, 2 & 3, labeled them:

a. ‘Addendum No. 1%

b. “Addendum No. III”;" and

C. “Addendum No. 3."

The second addendum is titled as Roman Numeral Ill, while the third of the three
addenda is identified as arabic number 3.

After real estate prices increased, the Appellees commenced the case by filing
a Complaint on February 23, 2006, seeking a declaratory judgment that the REPC
was void and non-binding. (R. 1-30). Appellants counterclaimed seeking specific
enforcement of the REPC. (R. 31-71).

Prior to the commencement of fact discovery, the Trial Court granted the
Plaintiffs’ Motion for Partial Summary Judgment. The Trial Court issued a
Memorandum Decision on Plaintiffs’ Motion on September 27, 2006. (R. 399-404,
attached as Addendum D). This is an appeal from the Recitation of Undisputed

! Despite its name, Addendum No. lll is the second addendum to the REPC.
(R.224 22 and R. 210 {1 17). There was a proposed second addendum that was

labeled “Addendum No. 2" which the parties never fully approved. (R. 104 and R.
134 91 8).



Facts and Conclusions of Law and the Final Judgment entered in the Fourth Judicial
District Court by the Honorable Stephen L. Hansen on June 4, 2007. (R. 548-56,
attached as Addendum B and C, and incorporated by reference).

The trial court found that the parties’ REPC and its Addenda were void and
non-binding for two reasons: First, the Trial Court correctly noted that all of the
parties executed the REPC on December 1, 2003. From that fact, however, the Trial
Court found that the REPC “lapsed” because none of the parties executed the REPC
prior to its November 28, 2003 offer acceptance deadline. /d.

Second, the Trial court found that the REPC ceased to exist for a failure of
consideration. (/d.). Specifically, the Trial Court found that the Appellants did not
timely make a $10,000.00 extension payment Addendum No. 1 to the REPC
required for extension of the agreement. /d.

Based upon these findings, the Trial Court entered Final Judgment against the
Appellants and in favor of the Appellees. Id.

STATEMENT OF FACTS

A. Background

With the aim of developing a residential subdivision to be known as the
Gurney Estates Subdivision, R.G. Young, Inc. and/or Assigns, as Buyers, contracted
with Lloyd B. Gurney, Betty Gurney, Paul Gurney, Donna S. Gurney, Lee A.
Jeppson, Larae G. Jeppson and Laree Smith (collectively “Gurneys”), as Sellers, for
the purchase of approximately 36.57 acres of real property located in Utah County,

Utah. (R. 189-206). To memorialize the transaction, R. G. Young, Inc. and/or



Assigns and the Gurneys executed a Real Estate Purchase Contract (‘REPC”) and
three Addenda. (R. 189-206, R. 212 {[{4-5, R. 227 {16, R. 224 [ 24 and R. 222
32).

Stone River Development, Inc. and RCP Land Investments, LLC, are
assignees of R.G. Young, Inc. in relation to the REPC and its Addenda. (R. 226 [
7-8) (R.G. Young, Inc., Stone River Development, Inc. and RCP Land Investments,
LLC collectively will be referred to as the “Young Entities”).?

Paul Timothy is a real estate agent that represented both the Young Entities
and the Gurneys in relation to the REPC and its Addenda. (R. 212 |[{] 1-3). Mr.
Timothy drafted the REPC and its Addenda with input from the parties. (/d. at ] 6).
The final and fully executed version of REPC and its Addenda are attached as
Exhibit 1 (R. 189-206) to Mr. Timothy’s Affidavit. (R. 212 §| 5, Mr. Timothy’s Affidavit
and the associated verified full and final copy of REPC is attached as Addendum E).

As previously stated the REPC has three Addenda. (R. 212 {[ 5). The First
Addendum to the REPC is labeled “Addendum No. 1" and was executed at the same
time as the REPC. (R. 189-206, R. 227 {6 and R. 212 § 4). The parties also
entered into a second and third Addendum to the REPC. (R. 191 and R. 189). The
labels the parties used for the second and third Addenda can lead to confusion. The

second Addendum to the REPC is labeled, and will be referred to, as “Addendum

2 “Blake Jumper and/or Assigns” and “Stone River Development, LLC” appear
at one or more locations in documents associated with the REPC. These are not
parties to the REPC and their appearance on any REPC documents is the result of
inadvertent scrivner’s errors. (R. 211 § 8 and 226 |[{] 10-11).

10



No. llI". (R. 191). The third Addendum to the REPC is labeled, and will be referred
to, as “Addendum No. 3". (R. 189).

The parties partially performed under the REPC and its Addenda for nearly
two and one-half years before the Gurneys commenced this lawsuit seeking to have
the REPC declared void ab initio. (R.208-228 and R. 1-30). As more fully set forth
below, for over two years the Young Entities expended significant time and
resources performing under the REPC and its Addenda and working to bring the
transaction to the closing table. (R. 214-28, Randy Young’s Affidavit is attached as
Addendum F). The Gurneys, on the other hand, accepted both significant benefits
from the REPC and its Addenda, as well as from the efforts of the Young Entities to
secure Lehi City’s approval of the Gurney Estates Subdivision. (R. 208-228). Not
once during those two plus years, and while receiving those significant benefits, did
the Gurneys suggest or complain that the REPC and its Addenda were invalid. /d.

B. The Parties Enter Into and Partially Perform the REPC and the
First Addendum

The parties executed the REPC on December 1, 2003. (R. 189-206, R. 227
16 and R. 212 {4). At that same time, the parties executed the first Addendum to
the REPC, which was labeled “Addendum No. 1." /d. The parties executed the
REPC on December 1, 2003 despite the fact that it contains an acceptance deadline
clause providing: “If Seller does not accept this offer by 5:00 p.m. Mountain Time on
November 28, 2003, this offer shall lapse; and the Brokerage shall return the

Earnest Money Deposit to Buyer.” (R. 189-206, R. 227 6 and R. 212 §4). The

11



parties also executed Addendum No. 1 on December 1, 2003, despite the fact that
it contains a similar acceptance deadline clause. (/d.).

The Young Entities intended the REPC and Addendum No. 1 to be a valid and
binding offer and contract with the Gurneys as of December 1, 2003. (R. 226 [ 12).
The Young Entities, as offeror, waived any provision in the REPC or Addendum No.
1 that would have served to invalidate those documents, and the offer contained
therein, prior to their execution on December 1, 2003. (R. 226 q 13).

In reliance upon the Gurneys’ commitment to the REPC and Addendum No.
1, the Young Entities deposited with Integrated Title Services the $10,000.00 earnest
money payment the REPC required. (R. 225 17 and R. 175 q 6). The Gurneys
received and accepted such payment, never repudiating the payment or returning
the $10,000.00 to the Young Entities. (R. 2259 18 and R. 577 pg. 15).

Further, in reliance upon the Gurneys’ approval and execution of the REPC
and Addendum No. 1, the Young Entities undertook certain actions and incurred
certain expenses, including but not limited to the following:

(1) The Young entities moved forward with applying for and obtaining

entitlement, zoning and annexation approval for the Gurney Property to be

developed in Lehi City;

(2) the Young entities expended time and resources in applying for such

approvals; and

(3) the Young Entities expended time and resources in planning and

designing the proposed Gurney Estates Subdivision by commissioning

engineering work and soil testing. (R. 225 | 14).
12



At no time prior to the filing of this lawsuit in February 2006, did the Gurneys
indicate they believed the REPC and Addenda were not binding. (R. 225 § 15, R.
220942,R.211910,R. 210920 and R. 209 §1 27 ). In fact, as recently as January
5, 2006, the Gurneys represented, through their counsel Rodney W. Rivers, that the
REPC was a binding agreement between the parties.? (R. 225 16 and R. 216).

C. The Parties Enter Into and Partially Perform A Second Addendum:
Labeled “Addendum No. IlI”

Addendum No. 1 provided that, “The initial closing (“herein closing”) shall
occur within thirty (30) days of Buyer receiving final plat approval from Lehi City
Council to construct the subdivision, but in no event later than August 1, 2004 . . .
" (R. 198-99). Further, Addendum No. 1 provided for the extension of that closing
deadline as follows:

In the event Buyer has not received final plat approval with
2.5 units/acre from Lehi by the closing date then the Buyer
shall be granted one (1) extension to be paid as follows:

a) Buyer to pay an additional ten thousand ($10,000.00
dollars for non-refundable deposit to Integrated Title
Services no later than July 30, 2004 to extend the closing
date to October 1, 2004.

Id.
In approximately June 2004, Lehi City informed the Young Entities that the

proposed Gurney Estates Subdivision would not be approved at a density of 2.5

units per acre, as anticipated and incorporated into the REPC and Addendum No.

* The Gurneys’ counsel wrote on January 5, 2006, “Failure to provide such
assurances will be considered an anticipatory repudiation by my clients _and may
lead to the termination of the Real Estate Purchase Contract.” (R. 215-16)
(emphasis added).

13



1. (R. 224  19). Randy Young, on behalf of the Young Entities, met with the
Gurneys and Paul Timothy to discuss Lehi City’s actions and to propose an
adjustment to the purchase price of the Gurney property. (R. 224  20). The
Gurneys did not agree to an adjustment to the purchase price, but did agree to the
extension of the REPC. (R. 224 §21). Accordingly, in June 2004, the Gurneys and
the Young Entities entered into the second Addendum to the REPC, which was
labeled “Addendum No. IlI".* (R. 224 | 22).

Addendum No. lll contains an offer acceptance deadline of June 14, 2004. (R.
191). The Trial Court found that it was undisputed that “Neither the REPC,
Addendum No. I, Il or lll were signed timely by any of the parties.” (R. 551 { 5).

Contrary to that finding, Addendum No. lll was signed by all of the parties by

* Despite its name, Addendum No. lil is the second addendum to the REPC.
(R.224 9122 and R. 210 9 17). There was a proposed second addendum that was
labeled “Addendum No. 2" which the parties never fully approved. (R. 104 and R.
134 1 8).

® It is unclear what exactly the Trial Court meant in the use of the term
“‘Addendum No. II”, but it is likely that the court was referring to the second
Addendum to the REPC, which the parties labeled Addendum No. IlI.

14



June 8, 2004 - well before the June 14, 2004 deadline.® (R. 191, R. 100 and R.
36).

Addendum No. Il extended the REPC as follows: “Buyer and Seller each
agree to extend said closing an additional 6 months from the initial closing not to
exceed Feb. 1° 2005.” (R. 191). Accordingly, Addendum No. Il extended the
contract beyond the optional and conditional extension through October 1, 2004 that
was available under Addendum No. 1. (R. 198-99). Addendum No. III's extension
of the REPC does not require a payment of $10,000.00 for the extension of the
closing date; it simply extended the closing date through February 1, 2005. (R. 191).
Further, Addendum No. lll provides, “To the extent the terms of this ADDENDUM
modify or conflict with any provisions of the REPC, including prior addenda and
counteroffers, these terms shall control.” (/d.)

In reliance upon the Gurneys’ execution and approval of Addendum No. llI
and its extension of the REPC through February 1, 2005, the Young Entities did not

make the $10,000.00 deposit Addendum No. 1 required as a condition precedent to

® As may be seen on the various copies of the Addendum No. Ill in the record,
including the copy verified by Paul Timothy as the final and complete copy (R. 191),
it was executed by Randy Young (for the Young Entities) on June 1, 2004, Donna
and Paul Gurney on June 1, 2004, Lloyd and Betty Gurney on June 8, 2004, Lee
Jeppson and LaRae Jeppson on June 5, 2004 and LaRee Smith on June 5, 2004.
(R. 191, R. 100 and R. 36).

This was brought to the Trial Court’s attention on multiple occasions, including
but not limited to objections to the Recitation of Undisputed Facts and Conclusions
of Law, and the related oral arguments. (R. 458-59 and 577 at pgs. 4-5).

15



the optional extension of the REPC through October 1, 2004.” (R. 224 | 24).
Further, in reliance upon the execution and approval of Addendum No. Ill, the Young
Entities did not close on the Gurney Property prior to the closing deadline
established in Addendum No. 1 and continued to expend time and resources to
secure entitlement, zoning and annexation approval for the proposed Gurney
Estates Subdivision. (R. 222-23 [ 25-26).

Throughout the remainder of 2004, through 2005 and up to the filing of this
lawsuit on February 23, 2006, the Gurneys never suggested that Addendum No. 1lI
was invalid, demand payment a second $10,000.00 amount or hint that Addendum
No. Il did anything other than obviate Addendum No. 1's requirement of a second
$10,000.00 payment. (R. 225915, R. 210 20, R. 223 §1 27 and R. 30). Rather,
the Gurneys continued to work with the Young Entities in securing the approval of
Lehi City for the Gurney Estates Subdivision, including but not limited to cooperating
with the Young Entities in seeking entitlement, annexation and zoning approval. (R.

223 4 28).

" The Trial Court found that it was undisputed that the Young Entities did
make a $10,000.00 extension payment, but made it late. (R. 551 4). The record
shows, however, that in reliance on Addendum No. lll, the Young Entities never
made such a payment. (R. 224 {124 and R. 175 [ 7). This error was brought to the
Trial Court’s attention, but was not corrected. (R. 459).

16



D. The Parties Enter Into and Partially Perform a Third Addendum to
the REPC: Labeled “Addendum No. 3"

Following the execution of Addendum No. lil, and in late 2004, it appeared to
the Young Entities that securing the approval of Lehi City for the Gurney Estates
Subdivision would require additional time. Specifically, internal Gurney Family
disputes as to water rights was delaying the transfer of those necessary water rights
to Lehi City. (R. 222-23 §1 29). Accordingly, in December 2004, the Young Entities
proposed a third Addendum to the REPC which was labeled “Addendum No. 3". (R.
222 | 30). Addendum No. 3 was designed to facilitate the resolution of the water
rights issues and extend the REPC until such issues were resolved. (R. 222 [ 31).
The Young Entities and some of the Gurneys executed Addendum No. 3 in
December 2004. Four of the Gurneys executed Addendum No. 3 in the following
month.? (R. 189, R. 209 ] 22 and R. 222 {] 32).

In reliance upon the execution and approval of Addendum No. 3 by the
Gurneys, the Young Entities undertook the following actions:

(1) The Young Entities continued to expend time and resources in seeking

entittement, annexation and zoning approval for the Gurney Estates

Subdivision;

(2) The Young Entities worked with the Gurneys to complete and submit an

Annexation Request to Lehi City;

8 Paul, Betty, Lloyd and Donna Gurney executed Addendum No. 3 after its
December 13, 2004 acceptance deadline. (R. 189 and R. 34). The Young entities,
as offeror, waived any requirement that the offer contained in Addendum No. 3 be
accepted by December 13, 2004. (R. 222 | 33 see also R. 209 || 23).
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(3) the Young Entities entered into a Water Transfer Agreement with the

Gurneys and Lehi Metropolitan Water District; and

(4) the Young Entities, elected to not close upon the Gurney Property prior to

the expiration deadline set forth in Addendum No. lll. (R. 222 q[ 34).

Just as with the REPC and previous Addenda, prior to the filing of this lawsuit,
the Gurneys never indicated to the Young Entities they did not consider Addendum
No. 3 to be binding. (R. 222 { 35 and R. 209 | 25). Rather, the Gurneys continued
to cooperate with and assist the Young Entities in securing the approval of the
Gurney Estates Subdivision, including but not limited to cooperating with the Young
Entitites in the completion and submission of an Annexation Agreement to Lehi City
and by entering into the Water Transfer Agreement. (R. 221-22 [ 36).

E. The Parties Enter Into a Water Transfer Agreement, and the REPC

Was Extended Due to the Gurneys’ Failure to Resolve Water
Rights Issues

As previously stated, Addendum No. 3 was designed to facilitate the resolution
of the water rights issues and extend the REPC until such issues were resolved. (R.
222 9 31). Included for sale in the REPC were “53.82 shares of water or shares
equal to the required amount by Lehi City for development.” (R. 206). Lehi City
required the dedication of 140.4 acre feet of water rights for final development
approval of the Gurney Estates Subdivision. (R. 220 40, R.24092,R.23997,R.
231-36 and R. 229, Lorin Powell's Affidavit is attached as Addendum G).

Accordingly, to facilitate the resolution of water rights issues, Addendum No. 3

provided as follows:
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1.  Due to delays with water share agreement issues
Buyer & Seller agree to extend the closing date to June
15, 2005.

2. Both parties will give full cooperation while working
with the City & State entities through the entitlement
process & water share assignments.

3. Since the Buyer has no control over the water issues
between [Gurney] family members it is difficult, if not
impossible to move the land forward until these issues are
resolved. [I]t is agreed, should such water resolution
issues continue to delay progress through the City,
for each day of delay, it will set the closing back for a

day.

(R. 189) (emphasis added).

In addition to entering into Addendum No. 3, the Young Entities and the
Gurneys, along with Lehi Metropolitan Water District, entered into a Water Transfer
Agreement on February 23, 2005. That Agreement specifies the manner in which
Lehi City’s water requirements for the Gurney Estates Subdivision would be
satisfied. (R. 240 § 3 and R. 231-36).

The Gurneys never fully complied with their obligations under the Water
Transfer Agreement. (R. 239-40 [ 4-6). Lehi City refused to grant final approval of
the Gurney Estates Subdivision until the water rights issues were resolved through
the Gurneys full compliance with the Water Transfer Agreement. (R.23917,R.229
and R. 220 §140). Accordingly, pursuant to and in reliance upon Addendum No. 3's
day to day extension provision, the Young Entities elected to extend the REPC

pending a resolution of the water transfer issues. (R. 220 {] 41).
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F. The Gurneys Raised No Objections to the Validity of the REPC and
Continued to Accept the Benefits of the REPC

Prior to filing this lawsuit in February 2006, the Gurneys never indicated to the
Young Entities, or the parties’ agent Paul Timothy, that the REPC was not under
extension pursuant to Addendum No. 3. (R. 220 [ 42 and R. 208-09 | 26-29).
Rather, they continued to conduct themselves as if the REPC was binding and
continued to freely accept the benefits derived through the REPC and Addenda. (R.
221 937 and R. 208-09 1| 26-29). Specifically:

(1)  The Gurneys received assistance from the Young Entities and its

engineers in resolving water rights issues, including the completion of

an Application for Permanent Water Change (R. 221 ] 37);

(2)  Onorabout February 14, 2005, the Gurneys and Lehi City entered into
an Annexation Agreement (/d. and R. 248-54);

(3) Lehi City granted zoning approval for the Gurney Estates Subdivision
for Y2 acres residential lots (R. 221 § 37); and

(4)  Onorabout April 28, 2005, Lehi City granted preliminary Plat Approval
to the Gurney Estates Subdivision. (/d. and R. 214).

The Young Entities efforts, in reliance upon the REPC and Addenda, made
possible each of the preceding entittement agreements and approvals for the Gurney
Property. (R. 220 § 39). Each of the preceding entittement agreements and
approvals from Lehi City benefit and enhance the value of the Gurney Property. (R.
220 q] 38).

After nearly two and one-half years of partial performance of the REPC and
Addenda by the parties, after freely accepting numerous benefits derived through the

REPC, and after failing to meet their own obligations under the REPC, the Gurneys
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commenced this lawsuit seeking, among other things, to have the REPC declared
invalid ab initio. (R. 1-30, R. 187-213, and R. 214-228).

SUMMARY OF THE ARGUMENT

How the REPC “lapsed” on November 28, 2003, three days before it was
signed by anybody, remains unexplained. The offer contained in the REPC was
created on December 1, 2003 and was accepted on that same day. An offer that
does not exist cannot lapse. Further, all of the parties executed the REPC at the
same time and proceeded to perform the REPC for more than two years. The
Gurneys accepted and never returned the $10,000.00 in earnest money. Moreover,
the parties entered into two additional Addenda to the REPC. The Gurneys never
complained that the REPC was invalid and allowed the Young Entities to perform the
REPC, resulting in significant benefits the Gurneys freely accepted. Under these
circumstances contract law and equitable principles make the REPC an enforceable
and binding contract.

The ftrial court also erred in determining that the contract failed for lack of
consideration based upon the Young Entities’ failure to make a $10,000.00
extension payment. The second Addendum to the REPC, Addendum No. lll,
extended the contract and required no such payment. Addendum No. Il superceded
the conflicting terms of Addendum No. 1, such as its extension date and the
requirement for an extension payment.

The trial court also improperly resolved significant disputes of material facts.
Forexample, the trial court found that Addendum No. Ill was not timely signed by the

parties. The record shows that all of the parties executed Addendum No. Il before

21



its offer acceptance deadline. (R. 191). Once it is understood that Addendum No.
lll was executed in a timely manner, Addendum No. 1's terms relating to extension
of the closing date become irrelevant, as does any issue regarding the timely signing
of the REPC.

Finally, under the terms of the third Addendum to the REPC — Addendum No.
3 — the REPC is extended until the Gurneys provide cooperation in resolving the
water rights issues necessary to secure fiﬁal plat approval for the Gurney Estates
Subdivision from Lehi City. The Gurneys have failed to provide such cooperation,
breaching the REPC, and invoking the express day-to-day extension of the closing
date contained in Addendum No. 3.

ARGUMENT

POINT I

THE TRIAL COURT ERRED IN FINDING THAT THE
REPC “LAPSED” BECAUSE THE PARTIES EXECUTED
THE REPC ON DECEMBER 1, 2003, THREE DAYS
AFTER THE NOVEMBER 28, 2003 OFFER
ACCEPTANCE DEADLINE CONTAINED IN THE REPC

Paragraph 25 of the REPC provides: “Buyer offers to purchase the Property
on the above terms and conditions. If seller does not accept this offer by 5:00 p.m.
Mountain Time on November 28, 2003, this offer shall lapse; and the Brokerage
shall return Earnest Money Deposit to Buyer.” (R. 202, R. 117 and R. 047). All of

the parties executed the REPC and Addendum No. 1 at the same time: December

® Addendum No. 1 contained an identical acceptance deadline clause. (R. 44,
115 and 199).
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1, 2003 at 8:30 p.m. (R. 193-206). An offer, however, cannot lapse before it is
extended.

The Trial Court, in essence, concluded as a matter of law that the REPC and
Addendum No. 1 were void ab initio because the parties did not execute them prior
to the offer acceptance deadline of November 28, 2003. Specifically, the Trial Court
found, “the REPC and the incorporated Addendum No. 1 lapsed on November 28,
2003, since neither party signed the contract by that date.” (R. 550 [ 2).

The offer embodied in the REPC and Addendum No. 1, however, did not
come into being until after the REPC’s offer acceptance deadline had expired.
Further, the parties executed the REPC and Addendum No. 1 at the same time, the
earnest money was paid and accepted, and the parties proceeded to partially
perform the contract for more than two years afterwards.

The offer acceptance deadline was waived and could not retroactively
invalidate the contract. Further, the Gurneys are estopped from denying the validity
of the REPC because they accepted the benefits of the contract without complaint
and allowed the Young Entities to perform the contract without complaint.

A. By Executing the REPC and Addendum No. 1 on December 1,

2003, and presenting it to the Gurneys for Acceptance on That
Date, the Young Entities Waived the Offer Acceptance Deadline
and a Binding Contract Was Formed

Utah Courts recognize that contractual provisions may be waived. See Provo
City Corp. v. Nielson Scott Co., 603 P.2d 803, 806 (Utah 1979) (“Itis true that parties

to a written contract may modify, waive, or make new contractual terms, even if the

contract itself contains a provision to the contrary.”). Further, a party may waive
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contractual provisions which run to its benefit. See Taylor Bros. Co. v. Duden, 199
P.2d 995, 997 (Utah 1948) (holding vendor could waive contractual limitation running
to its benefit). As explained by the Supreme Court of Utah:

[A] party to a contract, who is entitled to demand

performance of a condition precedent, may waive the

same, either expressly or by acts evidencing such

intention; and performance of a condition precedent to

taking effect of the contract may be waived by the acts of

the parties in treating the agreement as in effect.
Ahrendt v. Bobbitt, 229 P.2d 296, 297 (Utah 1951) (quoting 17 C.J.S. Contracts §
491).

The acceptance deadline clause is a condition precedent, specifying a
deadline by which the offer must be accepted for the acceptance to be valid. The
clause runs to the benefit of the Young Entities, as offeror. The Young Entities were
free to waive the offer acceptance deadline because it was a limitation and condition
precedent running to their benefit. By creating and presenting the offer contained
in the REPC and Addendum No. 1 after the acceptance deadline specified in those
documents had expired, the Young Entities waived the offer acceptance deadline.
Additionally, the Young Entities’ tender of the earnest money and further partial
performance of the REPC also created a waiver of the offer acceptance deadline.
The Young Entities recognize and accept their waiver of the deadline. (R. 226 {1 13).

In facing an issue nearly identical to that presented by this case, the
Wisconsin Court of Appeals determined that the offer acceptance deadline in a real

estate purchase contract counteroffer was waived by the offeror’s presentation of the

offer after the expiration of the offer acceptance deadline. See C.G. Schmidt, Inc.
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v. Tiedke, 510 N.W.2d 756 (Wis. Ct. App. 1993). In Tiedke, the seller of the subject
real property presented a counteroffer to the buyer after the offer acceptance
deadline the in counteroffer had expired. See id. at 756-57. After the buyer had
formally accepted the counteroffer and tendered the earnest money, the seller
changed her mind, arguing “that the counteroffer became a legal nullity because it
was delivered after expiration of the time for acceptance and, therefore, [the Buyers’]
acceptance was of no effect.” Id. at 757. Noting that “a party to a contract can waive
a condition that is for its benefit,” the court determined that, by presenting the
Counteroffer to the Buyer after the expiration of the offer acceptance deadline, the
Seller waived the deadline. Id. at 757-58. In essence, the court viewed “the
counteroffer as one that, in effect, contained no restriction on time for acceptance
because delivery occurred after the express deadline.” /d. at 758. Finally, the Tiedke
court noted that to accept the seller’s suggestion that the offer acceptance deadline
nullified the contract, despite the fact that the offer was presented and accepted after
the deadline, “would be to allow one party to tender an offer after the express
acceptance deadline has passed, then, if the offer is accepted, to enforce the
contract relying on the acceptance or, atits pleasure, to escape the contract claiming
that the acceptance was too late.” /d.

The offer in this case also was presented to the Gurneys after the lapse of the
offer acceptance deadline. In fact, the offer was not even created until after the
lapse of the offer acceptance deadline. Nonetheless, the parties formally accepted
and proceeded to perform the contract. The Gurneys have done exactly what the

Tiedke court warned against — they accepted the offer, enforced the contract by
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accepting the earnest money and other benefits of the contract over the course of
more than two years, then when their pleasure dictated, they relied upon the
acceptance deadline clause to escape their obligations under the contract.

1. The REPC'’s “Time Is of the Essence” Clause Does Not Prevent
Waiver of the Offer Acceptance Deadline

The Trial Court found that, “Time of performance was an essential element of
the documents and could not be waived.” (R. 551). The Trial Court supported this
conclusion noting that the REPC provides, “Time is of the essence regarding the
dates set forth in this Contract. Extensions must be agreed to in writing by all of the
parties.” (R. 550-51, R. 402, R. 202 and R. 117).

The REPC's “time is of the essence” clause does not prevent the waiver of the
REPC’s and Addendum No. 1's offer acceptance deadlines. As an initial matter,
“parties to a written contract may modify, waive, or make new contractual terms,

even if the contract itself contains a provision to the contrary.” Provo City, 603

P.2d at 806 (emphasis added). Further, time of performance is a condition that may
be waived even where time is of the essence: “Even where time is of the essence,
a breach of the contract in that respect by one of the parties may be waived by the
other party subsequently treating the contract as still in force, through words or
conduct indicating that the provision is no longer of importance, or by conduct that
contributes to the delay.” 17A Am. Jur. 2d Contracts § 609.

Both the Young Entities and the Gurneys demonstrated that the offer
acceptance deadline was of no importance when they executed the REPC and

Addendum No. 1, at the same time, on December 1, 2003. The Gurneys in
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particular demonstrated conclusively that it was not an issue for them: They
accepted the $10,000 earnest money deposit and have never returned it. They still
have it today.

The parties continued this demonstration by partially performing the contract
and entering into additional Addenda over the course of more than two years. The
Gurneys accepted significant benefits from the contract, including earnest money
and development approvals secured through the Young Entities. Under these
circumstances, the offer acceptance deadline was waived and cannot invalidate the
contract.

B. The Doctrines of Equitable Estoppel and Ratification Prevent the

Gurneys from Relying Upon the REPC’s and Addendum No. 1's
Offer Acceptance Deadlines to Invalidate the Contract

The Trial Court also erred in allowing the Gurneys to invalidate the parties’
contract on the basis of the REPC and Addendum No. 1 offer acceptance deadlines
when the Gurneys accepted the earnest money, partially performed the contract,
accepted without complaint the benefits of the contract, and allowed the Young
Entities to perform the REPC without complaint for over two years. Under these
circumstances, the doctrines of ratification and estoppel prevent the Gurneys from
voiding the contract through the offer acceptance deadlines, years after the fact.

The doctrine of equitable estoppel allows the Court to “to modify a contract or
prevent a party from denying the validity of a contract when one party has relied on
another party's conduct.” Swan Creek Village Homeowners Assoc. v. Warne, 2006

UT 22,935, 34 P.3d 1122. Equitable estoppel is appropriate where “conduct by one
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party which leads another party, in reliance thereon, to adopt a course of action
resulting in detriment or damage if the first party is permitted to repudiate his
conduct.” United Am. Life Ins. Co. v. Zions First Nat. Bank, 641 P.2d 158, 161 (Utah
1982).
The elements necessary to invoke equitable estoppel are:
(1) a statement, admission, act, or failure to act by one
party inconsistent with a claim later asserted; (2)
reasonable action or inaction by the other party taken on
the basis of the first party's statement, admission, act, or
failure to act; and (3) injury to the second party that would
result from allowing the first party to contradict or
repudiate such statement, admission, act, or failure to act.
Holland v. Career Serv. Review Bd., 856 P.2d 678, 682 (Utah Ct. App. 1993).
Estoppel also is appropriate in instances of ratification: “Where a person with
actual or constructive knowledge of the facts induces another by his words or
conduct to believe that he acquiesces in or ratifies a transaction, or that he will offer
no opposition thereto, and that other, in reliance on such belief, alters his position,
such person is estopped from repudiating the transaction to the other's prejudice.”
Tanner v. Provo Reservoir Co., 289 P. 151, 154 (Utah 1930) (citations omitted).
Estoppel through ratification has been found where a party accepts the benefits of
a contract, a party acquiesces to a contract, or a party fails to promptly exercise a
right to disaffirm a contract. See id.
Recognizing the binding nature of the REPC and Addendum No. 1, the parties
entered into subsequent Addenda when they needed to modify the terms of their

contract. Specifically, the parties entered into Addendum No. Il in June 2004 and

they entered into Addendum No. 3 in December 2005 and January 2006. (R. 191
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and R. 189). Contrary to the Trial Court’s recitation of undisputed facts, all of the
parties executed Addendum No. Il prior to the offer acceptance deadline in that
Addendum. (R. 189). Also contrary to the Trial Court’s recitation of undisputed facts,
Addendum No. 3 was executed by most of the parties prior to its offer acceptance
deadline. (R. 191). By entering into Addenda Nos. lll and 3, the parties recognized
and ratified the validity of the REPC and Addendum No. 1.

Moreover, the Gurneys did not object to the REPC and Addendum No. 1 on
the basis of the offer acceptance deadlines at the time they were executed, nor at
any other time during the two-plus years the parties performed the contract and
worked to bring the transaction to closing. In fact, the Gurneys never once
complained of the supposed invalidity of the contract because of the offer
acceptance deadlines, or because of any other reason. (R. 225 [ 15 and 209 [ 27).
Rather, they freely and without complaint accepted numerous benefits from the
contract, including but not limited to: (1) $10,000.00 earnest money; (2) assistance
from the Young Entities and its engineers in resolving water rights issues, including
the completion of an Application for Permanent Water Change; and (3) the work,
resources and assistance of the Young Entities in securing development approval
for the Gurney Property, resulting in an Annexation Agreement with Lehi City, zoning
approval for /2 acre residential lots on the Property and Preliminary Plat Approval for
the Gurney Estates Subdivision. (R. 220-28).

These benefits, especially the entittement approvals from Lehi City, are the
result of the hard work and investment the Young Entities rendered in reliance upon

the REPC and Addenda. (R. 220-21). In fact, in reliance upon the Gurneys’
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execution of the contractual documents, their long-standing lack of protest
concerning the contract’s validity, and their free acceptance of the contract's
benefits, the Young Entities paid $10,000.00 non-refundable earnest money to the
Gurneys and spent years and significant resources necessary to engineer the
development, resolve the water rights issues, secure development approvals for the
property and bring the transaction to closing. (R. 220-28).

The Gurneys’ late-breaking objection to the validity of the contract, on the
basis of the offer acceptance deadlines, resulted in a complete loss of the Young
Entities’ contractual interest in the Gurney Property, the earnest money, and the
years of time and expense the Young Entities dedicated to engineering the
development and securing development approvals. Referring to the Gurneys’ new
position that the REPC was never enforceable as “late-breaking” actually
approaches a platitude: It really is lawyer driven. Asrecently as January 5, 2006, the
Gurneys represented, through their counsel Rodney W. Rivers, that the REPC was
a binding agreement between the parties.” (R. 225 { 16 and R. 216).

This case demands application of the principles of ratification and estoppel.
Utah Courts will not countenance the inequities inherent in the Gurneys’ conduct:

Where a person has, with knowledge of the facts, acted or
conducted himself in a particular manner, or asserted a
particular claim, title or right, he cannot afterwards assume

a position inconsistent with such act, claim or conduct, to
the prejudice of another, who has acted in reliance on

' The Gurneys’ counsel wrote on January 5, 2006, “Failure to provide such
assurances will be considered an anticipatory repudiation by my clients_and may
lead to the termination of the Real Estate Purchase Contract.” (R. 215-16)
(emphasis added).
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such conduct or representation. It is upon this just and
equitable principle that a person is said to be estopped to
take advantage of his own fraud or wrong. The doctrine of
estoppel requires of a party consistency of conduct, when
inconsistency would work substantial injury to the other

party.

Tanner, 289 P. at 154 (emphasis added) (citation omitted).

The Trial Court erred in invalidating the parties’ contract on the basis of the
offer acceptance deadlines. This is especially true when the facts are viewed in the
light most favorable to the Young Entities.

POINT II

ADDENDUM NO. Ill DOES NOT REQUIRE A $10,000
PAYMENT FOR AN EXTENSION OF THE CLOSING
DATE FOR THE REPC

The Trial Court also found the parties’ REPC to be invalid on the alternative
basis of failure of consideration:

Even if the Contract and its Addenda had been signed
timely by both parties, the Court finds that the REPC
ceased to exist for failure of consideration because the
Defendants did not pay the second $10,000.00 in Earnest
Money required by Addendum No. | to extend the closing
date. Instead, Defendant first paid this second installment
on June 7, 2006, long after the Contract and Addenda had
lapsed, and therefore, the Court finds that this failure of
consideration attacked the very existence of the Contract
and proved it unenforceable.

(R. 550).
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Addendum No. Ill superceded Addendum No. 1's extension terms and
extended the REPC without requiring a $10,000.00 payment."’

A. The Contract Did Not Fail for Consideration Because Addendum

No. lll Extended the REPC Without Requiring An Extension
Payment, Eliminating Addendum No. 1's Extension Payment
Requirement

“A contract's interpretation may be either a question of law, determined by the
words of the agreement, or a question of fact, determined by extrinsic evidence of
intent.” Peterson v. Sunrider Corp., 2002 UT 43, {14, 48 P.3d 918 (quotations and
citations omitted). The Trial Court found that the relevant terms of the REPC and
its Addenda were unambiguous. Accordingly, the Court interpreted the REPC and
Addenda solely as a matter of law. “If a trial court interprets a contract as a matter
of law, we accord its construction no particular weight, reviewing its action under a
correctness standard.” /d. (quotations and citations omitted).

The Trial Court’s interpretation of the REPC and Addenda in relation to the
necessity of a $10,000.00 extension payment conflicts with the plain and
unambiguous language of Addendum No. lll. Addendum No. Ill extended the
contract closing date without requiring any payment. Accordingly, the extension

requirements of Addendum No. 1 were modified and superceded.

Addendum No. 1 provided in relation to an extension:

" Naturally, by logical extension, Addendum No. 3 supercedes the terms of
Addendum No. lll, but due to the Trial Court’s finding, Addendum No. llI's impact
upon Addendum No. 1 needs to be addressed. The same arguments apply to
Addendum No. 3’s impact upon Addendum No. 1. In reality, Addendum No. 1 has
been superceded twice now, first by Addendum No. IIl and then again by Addendum
No. 3.
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In the event Buyer has not received final plat approval with
2.5 units/acre from Lehi by the closing date then the Buyer
shall be granted one (1) extension to be paid as follows:

a) Buyer to pay an additional ten thousand $10,000.00
dollars for non-refundable deposit to Integrated Title
Services no later than July 30, 2004 to extend the closing
date to October 1, 2004.

(R. 198-99) (emphasis added).

In approximately June of 2004, Lehi City informed the Young Entities that the
proposed Gurney Estates Subdivision would not be approved at a density of 2.5
units per acre, as anticipated and incorporated into the REPC and Addendum No.
1. (R. 224 [ 19). This lead to the parties entering into a second Addendum to the
REPC, which was labeled “Addendum No. I1I"."* (R. 224 § 22).

Addendum No. Il extended the REPC as follows: “Buyer and Seller each
agree to extend said closing an additional 6 months from the initial closing not to
exceed Feb. 1° 2005.” (R. 191). Accordingly, Addendum No. Ill extended the
contract beyond the conditional extension through October 1, 2004 available under
Addendum No. 1. (R. 198-99). Addendum No. lII's extension of the REPC makes
no reference to the payment of $10,000.00 as a pre-requisite for the extension of the
closing date; it simply extended the closing date through February 1, 2005. (R. 191

and R. 551). Further, Addendum No. Il provides, “To the extent the terms of this

2. Addendum No. Il contains an offer acceptance deadline of June 14, 2004.
(R. 191). The Trial Court found that it was undisputed that “Neither the REPC,
Addendum No. |, Il or lll were signed timely by any of the parties.” (R. 551 ] 5).
Contrary to that finding, Addendum No. Ill was timely signed by all of the parties, well
before June 14, 2004. (R. 191, R. 100 and R. 36), See Point lll, supra.
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ADDENDUM modify or conflict with any provisions of the REPC, including prior
addenda and counteroffers, these terms shall control.” /d.

Addendum No. lII's extension of the REPC through February 1, 2005, without
requiring any additional payment, conflicts with Addendum No. 1's requirement that
$10,000.00 be paid to extend the REPC through October 1, 2004. Further,

Addendum No. Il was entered into by the parties before the additional payment

required by Addendum No. 1 was due. (R. 191-99).

Rather than reduce the selling price because Lehi City refused to approve the
lot size — which occurred before Addendum No. 1's $10,000 payment was due — the
parties agreed to extend the closing date without payment of any additional sums.
Common sense suggests that the Young Entities were not required to pay
$10,000.00 to extend the REPC through October 1, 2004, when Addendum No. I
extended the contract through February 1, 2005 without requiring payment. The law
agrees with common sense:

It is well-settled law that the parties to a contract may, by
mutual consent, alter all or any portion of that contract by
agreeing upon a modification thereof. Where such a
modification is agreed upon, the terms thereof govern the
rights and obligations of the parties under the contract,
and any pre-modification contractual rights which

conflict with the terms of the contract as modified
must be deemed waived or excused.

Rapp v. Mountain States Tel. & Tel. Co., 606 P.2d 1189, 1191 (Utah 1980)
(emphasis added) (citations omitted).
The Trial Court erred in determining that Addendum No. 1 required a

$10,000.00 extension payment because Addendum No. lll modified and superceded

34



Addendum No. 1 in relation to extension of the closing date, eliminating the formerly
required extension payment.

B. Alternatively, the Doctrines of Estoppel, Ratification and Waiver

Prevent the Gurneys From Relying Upon the Lack of an Extension
Payment to Invalidate the Contract

Even if the $10,000.00 payment obligation of Addendum No. 1 somehow
survived Addendum No. lll, the Gurneys lack of complaint regarding the non-
payment of the $10,000.00 coupled with their continued acceptance of the contract’s
benefits prevents them from denying the validity of the contract.

From the expiration of Addendum No. 1's $10,000.00 extension payment
deadline on July 30, 2004 through the date the Gurneys filed this lawsuit, on
February 23, 2006, the Gurneys did not once demand the $10,000.00 extension
payment or indicate that the contract was invalidated by the lack of such payment.
(R. 223 1 7 and 210 9| 19-21). Rather during that 18 month plus period, the
Gurneys continued to conduct themselves as if there was a binding contract —
accepting without complaint the Young Entities continued performance of the
contract, working with the Young Entities to secure development approvals from Lehi
City, entering into a third Addendum, and entering into the Water Transfer
Agreement which was designed to resolve water issues and allow the transaction
to close. (R. 223 || 26-27).

“[Dlelay in repudiation gives rise to an implied or de facto ratification of [a]
contract.” Lowe v. April Indus. Inc., 531 P.2d 1297, 1299 (Utah 1974). The Gurneys

lack of repudiation of the contract following the expiration of the Addendum No. 1
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$10,000.00 payment deadline, coupled with their continued performance of the
contract and acceptance of its benefits, prevents them from denying the contract’s
validity under the doctrines of ratification, waiver and estoppel.

POINT Il

THE TRIAL COURT IMPROPERLY RESOLVED
MATERIAL FACTUAL DISPUTES

“[Olnly one material fact in dispute is required to reverse a summary
judgment.” Yoho Auto., Inc. v. Shillington, 784 P.2d 1253, 1255 (Utah Ct. App. 1989)
(citation omitted). The Trial Court’s grant of summary judgment should be reversed
because it improperly resolved material factual disputes.

The Trial Court found it undisputed that, “Neither the REPC, Addendum |, Il
or Il were signed timely by any of the parties.”” (R. 551§ 5). By declaring this fact
undisputed, the Trial Court actually resolved material disputes of fact. The record
establishes that all of the parties executed the second Addendum to the REPC —
“‘Addendum No. IlI" — in a timely manner. Addendum No. lII's offer acceptance
deadline was June 14, 2004. (R. 191, 100 and 36). All of the parties executed
Addendum No. Ill by June 8, 2004 - several days prior to the June 14, 2004
deadline. (/d.). The last members of the Gurney family to execute Addendum No.
I, Lloyd and Betty Gurney, executed iton June 8, 2004. (/d.). The Gurneys counsel
suggested that LaRae Jeppson executed Addendum No. Ill on June 15, 2004. (R.

¥ The Trial Court did not explain exactly what it meant in christening the
Addenda as Addendums |, |l and Ill. The context of the Court’s Recitiation of
Undisputed Facts and Conclusions of Law, however, suggests that the Court is

calling Addendum No. 1 “Addendum 1", Addendum No. Il “Addendum II” and
Addendum No. 3 “Addendum III”.
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577 pg. 7). This suggestion does not comport with the evidentiary record.™
Nonetheless, at a minimum there is a dispute concerning this material fact.

The Court’s determination that the REPC and Addenda were not signed timely
by “any of the parties” also is incorrect as to third Addendum to the REPC,
Addendum No. 3. (R. 5514 5). The evidentiary record shows that the Young Entities
and three of the Gurneys executed Addendum No. 3 prior to its December 13, 2004
offer acceptance deadline.” (R. 189). The Young Entities are not able to locate
support for the notion that none of the parties executed Addendum No. 3 in a timely
fashion anywhere in the evidentiary record. Again, at a minimum there is a dispute
concerning this material fact.

In their opposition to the Plaintiffs’ Motion for Partial Summary Judgment, the
Young Entities disputed, with record support, twelve of the Gurneys’ twenty-eight
alleged material facts. (R. 284-90). We do not recite these “facts” and the record
evidence disputing them here because the majority of the “facts” are of dubious

materiality and admissibility. Nonetheless, the evidentiary record and the nature of

" The date next to LaRae Jeppson'’s signature on Addendum No. lll reads
“6/5/04 6:15 p.m." not “615/04 6:15 p.m." (R. 191, 100 and 36). LaRae executed the
Addendum at the same time as her husband, Lee. The date next to his signature
also reads “6/5/04 6:15 p.m.” Beyond misreading that date, Appellants are not sure
from which source in the evidentiary record the Trial Court drew its conclusion that
Addendum No. Il was not executed timely by all of the parties. Although the
Gurneys arguments, oral and written, suggest that Addendum No. lll was not timely
executed, Appellants cannot locate support for this assertion in the evidentiary
record.

'S Early copies of Addendum No. 3, which are not fully executed, appear in
the record at R. 4 and 98. These copies were not verified by any witness as fully
completed and final copies of the Addendum, as was the copy at R. 189, which was
verified as full and complete by the parties’ agent, Paul Timothy. (R. 212 §[ 5).
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the complex two-plus year contractual relationship between the parties suggests
that, at a minimum, the understanding, intention and consequences of the material
facts are in dispute. In such a case, summary judgment is inappropriate. See
Sandberg v. Klein, 576 P.2d 1291, 1292 (Utah 1978) (holding that while “the parties
[are] not in complete conflict as to certain facts, the understanding, intention, and
consequences of those facts [is] vigorously disputed” and the case may only be
resolved by trial).
POINT IV

DUE TO THE GURNEYS FAILURE TO MEET THEIR

WATER SHARE TRANSFER OBLIGATIONS, THE REPC

IS UNDER AN EXTENSION PURSUANT TO

ADDENDUM NO. 3

Lehi City will not grant final development approval to the Gurney Estates
Subdivision until it receives the water rights necessary to support the development.
(R. 239-41). Included for sale in the REPC were the water rights “equal to the
amount required by Lehi City for development.” (R. 206 [ 1.3).
In late 2004, it appeared to the Young Entities that securing the approval of

Lehi City for the Gurney Estates Subdivision would require a significant additional
amount of time because the transfer of the necessary water rights to Lehi City was
required and such transfer was being delayed by iﬁternal Gurney Family disputes
as to water rights. (R. 222-23 ] 29). Accordingly, the parties entered into a third
Addendum to the REPC which was labeled “Addendum No. 3" and was designed to

facilitate the resolution of the water rights issues and extend the REPC until such

issues were resolved . (R. 189 and 222 |[] 30-31). Addendum No. 3 provides:

38



1. Due to delays with water share agreement issues
Buyer & Seller agree to extend the closing date to June
15, 2005.

2. Both parties will give full cooperation while working
with the City & State entities through the entitiement
process & water share assignments.

3. Since the Buyer has no control over the water issues
between [Gurney] family members it is difficult, if not
impossible to move the land forward until these issues are
resolved. [l]t is agreed, should such water resolution
issues continue to delay progress through the City, for
each day of delay, it will set the closing back for a day.

(R. 189) (emphasis added).

Addendum No. 3's day to day extension provision essentially is a
memorialization of the common law contract principles dictating that the Gurneys
cannot insist upon closing the contract when their own actions prevent a closing.
“[T]here is implied in any contract a covenant of good faith and cooperation, which
should prevent either party from impeding the other's performance of his obligations
thereunder; and that one party may not render it difficult or impossible for the other
to continue performance and then take advantage of the non-performance he has
caused.” Zion’s Properties, Inc. v. Holt, 538 P.2d 1319, 1321 (Utah 1975). As noted
in Addendum No. 3, the Young Entities had no control over the Gurneys resolving
the water issues necessary for Lehi City’s final approval and the closing of the
REPC.

To facilitate the resolution of water issues, the parties also entered into a
Water Transfer Agreement on February 23, 2005, specifying the manner in which

Lehi City’s water requirements for the Gurney Estates Subdivision would be satisfied
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by the Gurneys. (R. 240 [ 3 and R. 231-36). The Water Transfer Agreement
requires the Gurneys to transfer shares in the Lehi Irrigation Company to the Lehi
Metropolitan Water District, to transfer certain well water rights directly to Lehi City,
and to pursue a water rights Change Application with the State Engineer. (R. 231-
36). The Young entities facilitated the creation of and entered into the Water
Transfer Agreement in reliance upon the REPC and moving it toward closing.

The Gurneys never fully complied with their obligations under the Water
Transfer Agreement. (R. 239-40 §[{] 4-6). Lehi City refused to grant final approval of
the Gurney Estates Subdivision until the water rights issues were resolved and the
Water Transfer Agreement complied with. (R. 239 {7, R. 229 and R. 220 | 40).

The plain and unambiguous language of Addendum No. 3 to the REPC
indicates that as “water resolution issues continue to delay progress through the
City, for each day of delay, it will set the closing back for a day.” (R. 189). Although
Addendum No. 3's default closing deadline was June 15, 2005, the continuing failure
of the water issues to be resolved by the Gurneys extends that closing deadline.
Accordingly, pursuaht to and in reliance upon Addendum No. 3's day to day
extension provision, the Young Entities elected to extend the REPC pending a
resolution of the water transfer issues. (R. 220 [ 41).

A. Addendum No. 3 Is Not Invalidated by Its Offer Acceptance
Deadline Where the Parties Executed the Addendum and
Continued to Perform the Contract

Addendum No. 3 contains an offer acceptance deadline of December 13,

2005. (R. 189). Addendum No. 3 was executed by all of the Gurneys. Four of the
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seven members of the Gurney family, however, executed Addendum No. 3 after
December 13, 2005. (R. 189). The parties’ agent, Paul Timothy, noted that because
some members of the Gurney family live outside of Utah, it often took some extra
time to obtain signatures on the contract documents. (R. 209 [ 24).

As with the REPC and Addendum No. 1, the offer acceptance deadline in
Addendum No. 3 is a provision and condition precedent running to the benefit of the
Young Entities, as offeror. Accordingly, the Young Entities were free to waive this
provision. See Ahrendtv. Bobbitt,229 P.2d 296, 297 (Utah 1951) (quoting 17 C.J.S.
Contracts § 491) (holding that a party entitled to demand performance of a condition
precedent is free to waive the same). Further, the offer acceptance deadline was
“waived by the acts of the parties in treating the agreement as in effect.” /d.

After Addendum No. 3 was executed the parties continued to perform under
the REPC and its Addenda. Specifically: (1) The Young Entities continued to
expend time and resources in seeking entitlement, annexation and zoning approval
for the Gurney Estates Subdivision; (2) The Young Entities and the Gurneys worked
together to complete and submit an Annexation Request to Lehi City; and (3) the
Young Entities and the Gurneys entered into a Water Transfer Agreement designed
to resolve the water rights issues associated with the REPC.

B. The Doctrines of Ratification and Estoppel Prevent the Gurneys

From Invalidating the Contract Based Upon the Offer Acceptance
Deadline in Addendum No. 3
After the parties entered into Addendum No. 3, the Young Entities investment

of time and resources over the course of more than a year began to bear fruit. On
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or about February 14, 2005, the Gurneys and Lehi City entered into an Annexation
Agreement. (R. 221 9] 37 and 248-54). Lehi City granted zoning approval for ¥z acre
residential lots in the Gurney Estates Subdivision. (R. 221 q 37). The parties
entered into the Water Transfer Agreement, providing a mechanism for the Gurneys
to meet their water obligations under the REPC and supply the water necessary for
the development. (R. 240 §[ 3 and 231-36). Finally, on or about April 28, 2005, Lehi
City granted preliminary plat approval to the Gurney Estates Subdivision. (R. 221
q 37 and R. 214). All of these entitlement approvals and benefits to the Gurney
Property were made possible by the efforts expended by the Young Entities in
reliance upon and in performance of the REPC and Addenda. (R. 220 { 39).

The Gurneys, in turn, accepted all of these benefits without complaint. Prior
to filing this lawsuit on February 23, 2006, the Gurneys never suggested that the
REPC and its Addenda, including Addendum No. 3, were invalid because of offer
acceptance deadlines or for any other reason. (R. 22042, 222 4] 35, 223 ] 27, 225
1 15, 209 9 25-27, 210 §] 20 and 211 [ 10). As a matter of fact, as recently as
January 5, 2006, the Gurneys represented, through their counsel Rodney W. Rivers,
that the REPC was a binding agreement between the parties. (R. 225 { 16 and R.
216). Again, under these circumstances, the Gurneys are estopped from denying
the validity of the REPC and Addenda.

C. The Gurneys’ Own Material Breach of the REPC, and Specifically
Addendum No. 3, Prevents Them from Invalidating the REPC

As previously mentioned, the Gurneys have an obligation under Addendum

No. 3 to “give full cooperation while working with City & State entities through the
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entitlement process & water share assignments.” (R. 189). The Gurneys have failed
to give such “full cooperation” in resolving the water share assignment issues,
breaching their obligations under Addendum No. 3. Specifically, the Gurneys failed
to meet their obligations under the Water Transfer Agreement that the parties
entered into to provide a mechanism through which the water requirements of Lehi
City could be met. (R. 229-41 and 222 [ 34). The Gurneys failure to resolve the
water transfer issues, including their failure to comply with Addendum No. 3 and the
Water Transfer Agreement, is a breach not only of Addendum No. 3's express terms
but also of the covenant of good faith and fair dealing. See Eggett v. Wasatch
Energy Corp., 2004 UT 28, {[14, 94 P.3d 193 (citation omitted) (“Under the covenant
of good faith and fair dealing, both parties to a contract impliedly promise not to
intentionally do anything to injure the other party's right to receive the benefits of the
contract.”).

Having breached their obligations under the contract, the Gurneys cannotrely
upon terms of the REPC and Addenda to invalidate the contract. “The law is well
settled that a material breach by one party to a contract excuses further performance
by the nonbreaching party.” Holbrook v. Master Prot. Corp., 883 P.2d 295, 310 (Utah
Ct. App. 1994). Further,“[A] party seeking to enforce a contract must prove
performance of its own obligations under the contract.” I/d. at 301 (citing Malot v.
Hadley, 740 P.2d 804, 805-06 (Or. Ct. App. 1987) and Bell v. Elder, 782 P.2d 545,

548 (Utah Ct. App. 1989)).
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CONCLUSION

t
AR PR

The Gurneys signed the REPC three days after iHe offer acceptance deadline,
received the $10,000 earnest money deposit and never returned it. They continued
to received — without complaint — significant benefits over the subsequent years.
Their attorney acknowledged that the REPC and its Addenda were enforceable, but
their new attorneys argued to the contrary, and the Trial Court agreed. This Court
should reverse and remand the Trial Court’'s entry of Summary Judgment: The
REPC and its Addenda are enforceable. Any defects have been waived, and the
Gurneys are estopped from suggesting otherwise.

Feloruery 1S
Dated: January-9, 2008.

LARS STENSEN & RICO

I/ //
Nlarsen
P /Matthew Muir
Attomeys for Appellants

-
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CERTIFICATE OF SERVICE
Feiruany Ii5
| certify that on Jaruery®, 2008, two copies of the foregoing Brief of Appellants was
served upon the following parties of record via U.S. mail, first-class and postage pre-paid:

Lincoln W. Hobbs

Lisa M. McGarry

Hobbs & Olson, L.C.

466 East 500 South, Suite 300

Salt Lake City, UT 84111
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Rule 56. Summary judgment.

(a) For claimant. A party seeking to recover upon a claim, counterclaim or cross-claim or to obtain a declaratory judgment may,
at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary
judgment by the adverse party, move for summary judgment upon all or any part thereof.

(b) For defending party. A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is
sought, may, at any time, move for summary judgment as to all or any part thereof.

(c) Motion and proceedings thereon. The motion, memoranda and affidavits shall be in accordance with Rule 7. The judgment
sought shall be rendered iIf the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any maternial fact and that the moving party is entitled to a judgment
as a matter of law. A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although
there I1s a genuine i1ssue as to the amount of damages.

(d) Case not fully adjudicated on motion If on motion under this rule judgment is not rendered upon the whole case or for all
the relief asked and a tnal 1s necessary, the court at the hearing of the motion, by examining the pleadings and the evidence
before it and by interrogating counsel, shall if practicable ascertain what matenrial facts exist without substantial controversy and
what matenial facts are actually and in good faith controverted. It shall thereupon make an order specifying the facts that
appear without substantial controversy, including the extent to which the amount of damages or other relief is not in
controversy, and directing such further proceedings in the action as are just. Upon the trial of the action the facts so specified
shall be deemed established, and the tral shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by
depositions, answers to interrogatories, or further affidavits. When a motion for summary judgment 1s made and supported as
provided in this rule, an adverse party may not rest upon the mere allegations or denials of the pleadings, but the response, by
affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial.
Summary judgment, If appropriate, shall be entered against a party failing to file such a response.

(f) When affidavits are unavailable. Should it appear from the affidavits of a party opposing the motion that the party cannot for
reasons stated present by affidavit facts essential to justify the party's opposition, the court may refuse the application for
judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or
may make such other order as 1s just

(g) Affidavits made in bad faith. If any of the affidavits presented pursuant to this rule are presented in bad faith or solely for
the purpose of delay, the court shall forthwith order the party presenting them to pay to the other party the amount of the
reasonable expenses which the filing of the affidavits caused, including reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt
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LINCOLN W. HOBBS, ESQ. (4848)
LISA M. McGARRY, ESQ. (5311)
HOBBS & OLSON, L.C.

Attorneys for Plaintiffs

466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE FOURTH JUDICIAL DISTRICT COURT

IN AND FOR UTAH COUNTY, PROVO DEPARTMENT

LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY,
LEE A. JEPPSON, LaRAE G. JEPPSON and
LaREE SMITH,

Plaintiffs,

V.

RANDY G. YOUNG, BLAKE JUMPER and
STONE RIVER DEVELOPMENT, L.L.C.,
RCP LAND INVESTMENTS, L.L.C. and R.
G. YOUNG, INC.

Defendants.

RECITATION OF UNDISPUTED FACTS
AND
CONCLUSIONS OF LAW

Case No. 060400548
Judge Steven L. Hansen

RANDY G. YOUNG, STONE RIVER
DEVELOPMENT, L.L.C., and R.G. YOUNG,
INC.,

Counterclaim Plaintiffs,
v.

LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY, LEE
A. JEPPSON, LaRAE G. JEPPSON and
LaREE SMITH,

Counterclaim Defendants.
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The above-entitled matter came before this Court for hearing upon Plaintiffs’ Motion for
Partial Summary Judgment on September 8, 2006. Lincoln W. Hobbs and Lisa M. McGarry
represented the Plaintiffs. Mark A. Larsen represented the Defendants. Having heard oral
argument, reviewed case law and read the Motions and Memoranda, the Court grants the
Plaintiff’s Motion for Partial Summary Judgment upon all of the bases argued therein, and the
Court enters the following Recitation of Undisputed Facts and Conclusions of Law:

RECITATION OF UNDISPUTED FACTS

1. On December 1, 2003, the Plaintiffs and Defendants executed a REPC and
s.ddendum I providing for the purchase of property in Utah County, referred to herein as the
Gurney property.

2. Addendum I stipulated that the closing date of the Gurney property would be
August 1, 2004, and to extend this date, the Buyer was required to pay an additional $10,000.00

non-refundable earnest money to Integrated Title Services by July 30, 2004.

3. Upon written agreement of both parties, Addenda II and III extended the closing

date of the Gurney property to February 15 and June 15, 2005, respectively.
4. The Defendants, however, did not deposit the second $10,000.00 into an account
with Integrated Title Services until June 7, 2006.

5. Neither the REPC, Addendum I, II nor III were signed timely by any of the

parties.

CONCLUSIONS OF LAW

1. The Court finds that the relevant terms of the Agreement and the Addenda were

unambiguous. Time of performance was an essential element of the documents and could not be

4960\001\RecitationFacts& Conclusions
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waived.

2. The Court finds that the REPC and incorporated Addendum No. I lapsed on
November 28, 2003 since neither party signed the contract by that date. The REPC provided
“[tlime is of the essence regarding the date set forth in this Contract. Extensions must be agreed
to in wniting by all parties.”

3. Even if the Contract and its Addenda had been signed timely by both parties, the
Court finds that the REPC ceased to exist for failure of consideration because the Defendants did
not pay the second $10,000.00 in Earnest Money required by Addendum I to extend the closing
daete. Iiirtead, Defendants first paid this second installment on June 7, 2006, long after the
Contract and Addenda had lapsed and, therefore, the Court finds that this failure of consideration
attacked the very existence of the Contract and proved it unenforceable.

4. The Court finds that the subsequent Addenda did not operate as waivers of the
closing date of the REPC because the deadlines in the REPC were stated clearly in each of the
Addenda. Therefore, the Court finds that “the time of the essence” clause is intended to give

Sellers an immediate right to cancel the Contract if a Buyer is unable to timely demonstrate his

ability to purchase.

5. The Court also finds that the Affidavits submitted by the Defendants did not alter

the terms of the Contracts in dispute, because the Defendants should have relied upon the

Contract.
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, 2007.

/

DATED this i day of

BY THE COURT:

Ty
s

e i
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CERTIFICATE OF DELIVERY

I hereby certify that on the / [ day of _&?_1, 2007, I caused a true and

correct copy of the foregoing RECITATION OF UNDISPUTED FACTS AND CONCLUSIONS

OF LAW to be served upon the following in the manner indicated:

['j’Mai] Mark A. Larsen, Esq.

[ P. Matthew Muir, Esq.

[] Fed Ex LARSEN CHRISTENSEN & RICO, PLLC
[ ] Hand Delivery 50 West Broadway, Suite 100

[ ] Personally Served Salt Lake City, UT 84101

1 Cmail Fax No. 364-3406

mmuir(@larsenrico.com

Attorneys for Defendants
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LINCOLN W. HOBBS, ESQ. (4848) Y A
LISA M. McGARRY, ESQ. (5311)

HOBBS & OLSON, L.C.

Attorneys for Plaintiffs

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE FOURTH JUDICIAL DISTRICT COURT

IN AND FOR UTAH COUNTY, PROVO DEPARTMENT

LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY,
LEE A. JEPPSON, LaRAE G. JEPPSON and FINAL JUDGMENT

LaREE SMITH,
Plaintiffs,

V.

RANDY G. YOUNG, BLAKE JUMPER and
STONE RIVER DEVELOPMENT, L.L.C,,
RCP LAND INVESTMENTS, L.L.C. and R. Case No. 060400548

G. YOUNG, INC. Judge Steven L. Hansen

Defendants.

RANDY G. YOUNG, STONE RIVER
DEVELOPMENT, L.L.C., and R.G. YOUNG,

INC,,

Counterclaim Plaintiffs,
V.

LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY, LEE
A.JEPPSON, LaRAE G. JEPPSON and
LaREE SMITH,

Counterclaim Defendants.
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Defendants and Counterclaim Plaintiffs’ Objection to the Plaintiffs’ proposed Recitation
of Facts and Conclusions of Law (Defendants’ Objections) and the Plaintiffs’ Motion for
Attorneys Fees were heard, pursuant to notice. on March 26, 2007. The Plaintiffs were
represented by their counsel Lincoln W. Hobbs; the Defendants were represented by their
counsel Mark A. Larsen.

Having heard the arguments of counsel, having reviewed the pleadings offered to and
received by the Court, and having considered the law, the Court enters the following Judgment:

IT ISHEREBY ORDERED, ADJUDGED AND DECREED THAT:

1. Defendants’ Objections to the Recitation of Undisputed Facts and Conclusions of
Law are denied. The Court will enter, with this Judgment, the Recitation of Undisputed Facts
and Conclusions of Law as presented by the Plaintiffs.

2. Plaintiffs’ Motion for Attorneys Fees is granted. Defendants had no objection to
the amount of fees incurred through October 10, 2006, as was presented in the Affidavit of
Lincoln W. Hobbs dated November 13, 2006. The Plaintiffs have subsequently submitted a
Supplemental Affidavit of Lincoln W. Hobbs dated May 11, 2007, which includes fees and costs
incurred through April 30, 2007 in the total amount of $28,927.48. The Court finds these fees
and costs to have been reasonably and necessarily incurred in the pursuit of the Plaintiffs’ case
and they are hereby awarded to the Plaintiffs.

3. Based upon the foregoing, and for good cause shown, the Court enters Final
Judgment in favor of the Plaintiffs on their Complaint and against the Defendants herein in the

amount of $28,927.48, and dismisses the Defendants’ counterclaims, no cause of action.

4960\001\Final JdgmtRevised
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4. It is further ORDERED that the Plaintiffs’ Judgment shall incur interest at the
post judgment rate until paid; it is further ORDERED that this Final Judgment shall be
augmented by reasonable costs and attorneys fees expended in connection with efforts that are

necessitated in collecting this Judgment by execution or otherwise as shall be established by

Affidavit.

DATED this ? day of/fay, 2007.

BY THE COURT: CE D e

HEIT S
- :;Eﬁ;) A ;-'E;h
(.;f:’;:\"m:“!ﬂm i <
///’ LR 5 N
¢ X3 ATz T
[/ NG [ .
Honorable Steven L. o g

District Court Judge

APPROVED AS TO FORM:

LARSEN CHRISTENSEN & RICO, PLLC
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CERTIFICATE OF DELIVERY

4
I hereby certify that on the .QQL day of N , 2007, I caused a true and

correct copy of the foregoing to be served upon the following in the manner indicated:

[ Mail

[ ] Fax

[ ] Fed Ex

[ 1 Hand Delivery

[ ] Personally Served
[ ] Email

4960\001\Final JdgmtRevised

Mark A. Larsen, Esq.

P. Matthew Muir, Esq.

LARSEN CHRISTENSEN & RICO. PLLC
50 West Broadway, Suite 100

Salt Lake City, UT 84101

Fax No. 364-3406

mmuir{@larsenrico.com

Attorneys for Defendants
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IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

LLOYB B. GURNEY, BETTY GURNEY, RULING REGARDING PLAINTIFFS’
PAUL GURNEY, DONNA S. GURNEY, MOTION FOR PARTIAL SUMMARY
LEE A. JEPPSON, LaRAE G. JEPPSON and | JUDGMENT

LaREE SMITH,

Plaintiffs,
Date: September 27, 2006

Case No. 060400548
Judge Steven L. Hansen

V.

RANDY G. YOUNG, BLAKE JUMPER,
STONE RIVER DEVELOPMENT, LLC,
RCP LAND INVESTMENT, LLC, and R.G.
YOUNG, INC,,

Defendants.

This matter comes before the Court upon Plaintiffs’ Motion for Partial Summary
Judgment. After reviewing the case law and reading the motions, this Court now grants
Plaintiffs’ Motion for Partial Summary Judgment.

RELEVANT FACTS

On December 1, 2003, the Plaintiffs and Defendants executed the REPC and Addendum I
providing for the purchase of the Gurney property. Addendum I stipulated that the closing date
of the property would be August 1, 2004, and to extend this date the buyer must pay an additional
$10,000 to Integrated Title Services by July 30, 2004. Upon written agreement of both parties,
Addenda IT and I1I extended the closing date of the Gurney property to February 15 and June 15,
2005 respectively. However, the Defendants did not deposit $10,000 until June 7, 2006.

Furthermore, neither the REPC, Addendum 1, II, nor I1I were signed timely by any of the parties.
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DISCUSSION

The Plaintiffs argue that the terms of the contract were unambiguous. “When the time of
performance is an essential element of a contract for the sale of property, such a provision is for
the benefit of both parties absent a specific provision to the contrary, and neither party may waive
the time requirement.” Local 112, .B.E.W. Bldg. Ass’n v. Tomlinson Dairy-Mart, Inc., 632 P.2d
911, 913 (Wash. App. 1981). Furthermore, the REPC reads: “[t]ime is of the essence regarding
the date set forth in this Contract. Extensions must be agreed to in writing by all the parties.”
The Defendants argue that material facts such as deadlines were disputed, and therefore seek to
introduce into evidence the affidavits of Paul Timothy and Randy G. Young.

The Defendants argue that the terms of the contract were extended by Addendum IIT
stating: “Buyer and Seller agree to extend the closing date to June 15, 2005.” Additionally,
Addendum IIT reads: “To the extent the terms of this ADDENDUM modify or conflict with any
provisions of the REPC, including all prior addenda and counteroffers, these terms shall control.”
The Defendants argue that they relied on the contract and that although the “parties [are] not in
complete conflict as to certain facts, the understanding, intention, and consequences of those
facts [is] vigorously disputed.” In such a case, “These matters can only be resolved by a trial.”

Sandberg v. Klein, 576 P.2d 1291, 1292 (Utah 1978).

The Plaintiffs argue that the REPC and subsequent addenda lapsed because they were not
signed timely by both parties. Moreover, the Plaintiffs argue that even if the time had not lapsed
on the REPC and subsequent addenda, Addendum II and IIT are unenforceable since they are not
supported by consideration. According to the Utah Supreme Court, “Evidence of failure of
consideration does not vary or alter the terms of a contract; it attacks the very existence of the

contract for the purpose of proving it unenforceable...In fact, it is entirely permissible for a party
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to rescind a contract based upon failure of consideration.” Aquagen Int’l v. Calrae Trust, 972
P.2d 411, 414 (Utah 1998).

The Court agrees with the Plaintiffs” argument that the REPC and incorporated
Addendum I Iapsed on November 28, 2003 since neither party signed the contract by that date.
As the Plaintiffs point out, the REPC reads: “[t]Jime is of the essence regarding the date set forth
in this Contract. Extensions must be agreed to in writing by all the parties.”

Furthermore, even if the contract and its addenda had been signed timely by both parties,
the REPC ceased to exist for a failure of consideration. The Defendants did not tender the
$10,000 in earnest money required by Addendum I to extend the closing date. Instead, they first
paid the $10,000 on June 7, 2006, long after the contract and addenda had lapsed. The Utah
Supreme Court explains that a failure of consideration “attacks the very existence of the contract
for the purpose of proving it unenforceable.” Aquagen Int’l, 972 P.2d at 414.

Subsequent addenda did not operate as waivers of the REPC’s closing date. Deadlines
for signing were stated clearly in each of the documents. Therefore, the Court finds persuasive
Garcia v. Alfonzo, explaining “the time of the essence clause is ‘not a stock phrase but [is]
intended to give the sellers an immediate right to cancel the contract if the buyer [is] unable to
timely demonstrate an ability to purchase.”” 490 So.2d 130, 131 (Fla. 1986).

Similarly, affidavits setting forth evidence of the Plaintiffs’ actions and Defendants’ reliance on
the contract do not alter the terms of the contracts in dispute. The contract and its terms were
available to both parties and the contract itself, not the Plaintiffs’ actions, are the undisputable
facts Defendants should have relied upon.

Conclusion

This Court finds for the Plaintiffs and grants the Plaintiffs’ Motion for Partial Summary

o
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Judgment and orders Plaintiff’s to prepare an order consistent with this ruling.

DATED this_Z / day of September, 2006.

Case No. 060400548
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Judgment and orders Plaintiff’s to prepare an order consistent with this ruling.

DATED this £ 2 day of September, 2006.

Case No. 060400548 -
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LARSEN CHRISTENSEN &RICO, PLLC

50 West Broadway, Suite 100

Salt Lake City, Utah 84101

Telephone: (801) 364-6500

Attorneys for Defendants and Counterclaim Plaintiffs

IN THE FOURTH JUDICIAL DISTRICT COURT

COUNTY OF UTAH, STATE OF UTAH

LLOYD B. GURNEY, BETTY GURNEY,

PAUL GURNEY, DONNA S. GURNEY, AFFIDAVIT OF PAUL TIMOTHY

LEE A. JEPPSON, LaRAE G. :

JEPPSON and LaREE SMITH, : Case No. 060400548
Plaintiffs, : Division 7

Vs. Judge Steven L. Hansen
RANDY G. YOUNG, BLAKE JUMPER,

STONE RIVER DEVELOPMENT, LLC,

RCP LAND INVESTMENT, LLC, and

R.G. YOUNG, INC.,

Defendants.

RANDY G. YOUNG, STONE RIVER
DEVELOPMENT, INC., and R.G.
YOUNG, INC.,

Counterclaim Plaintiffs,

VS.

LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY,
LEE A. JEPPSON, LaRAE G.
JEPPSON and LaREE SMITH

Counterclaim Defendants.




Defendants and Counterclaim Plaintiffs submit the following Affidavit of Paul

Timothy:

STATE OF UTAH )
)ss:

COUNTY OF SANPETE )

Paul Timothy, having been duly sworn, deposes and says as follows:

1. | have personal knowledge of the facts set forth in this Affidavit.
2. | am a licensed real estate agent since 2000.
3. | represent as a limited agent the Gurneys, as sellers, and R.G. Young, Inc.

and/or Assigns, as buyers, in relation to the Real Estate Purchase Contract for the sale of
the real property located at approximately 300 North and 1700 West in Lehi, Utah (the
“Gurney Property”).

4, The Gurneys and R.G. Young, Inc. and/or Assigns, entered into the REPC
and Addendum No. 1 to that REPC on December 1, 2003.

5. The parties subsequently entered into two additional Addenda, which were
styled Addendum No. Il and Addendum No. 3. A true and correct copy of the final and
fully executed version of the REPC and all Addenda is attached hereto as Exhibit 1.

6. | drafted the REPC and the Addenda with the input of the parties.

7. The REPC notes that “R.G. Young and/or Assigns” is the Buyer. The lack
of “Inc.” after R.G. Young in the REPC is the result of an inadvertent scrivener’s error. The

parties and [ understood that R.G. Young, Inc. and/or Assigns was to be the Buyer.
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8. Page 7 of Addendum No. 1 to the REPC notes that “Blake Jumper and/or
Assigns”’ is the Buyer, as opposed to the other pages of Addendum No. 1, which reflect
that “R.G. Young, Inc. and/or Assigns” is the Buyer. The use of “Blake Jumper and/or
Assigns” as Buyer on Page 7 of the Addendum is the remnant of a previous draft of
Addendum No. 1 and was included in the final draft as a result of an inadvertent scrivener's
error. In drafting Addendum No. 1, | understood that “R.G. Young, Inc. and/or Assigns”
was the Buyer.

9. It was and is my understanding as the parties agent, that they intended to
and did enter into a binding contract on December 1, 2003, despite the fact that the REPC
and Addendum No. 1 indicated an acceptance deadline of November 28, 2003.

10. None of the parties ever informed me that they believed the REPC and
Addendum No. 1 to be void due to the lapse of the acceptance deadline.

11.  Infact, the parties conducted themselves in accordance with the REPC and
Addendum No. 1 being a binding contract including but not limited to in the following ways:
meeting with government officials to effectuate water transfers and other necessary pre-
development steps; exchanging the $10,000.00 earnest money; and meeting with each
other and with me on many occasions to discuss the effectuation of the contract.

12.  Pursuant to the REPC, included in the sale of the Gurney property is “563.82

shares of water or shares equal to the required amount by Lehi City for development. See

Exhibit 1 at 1.
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13.  The parties discussed on many occasions the fact that the water shares
required by Lehi City would have to be transferred to the City prior to the City granting
development approval to the Gurneys Estates project.

14.  Itis my understanding as the agent for the parties, that the parties intended
for such water shares to be transferred prior to closing and that the REPC and Addenda

require such transfers.

15.  The water transfers required by the REPC and Addenda have been delayed
by internal Gurney family disputes.

16. | met with the Gurney family members on countless occasions in an effort to
help them resolve their water disputes so that the REPC and Addenda could be closed.

17.  InJune of 2004, the parties entered into the second Addendum to the REPC,
which was styled “Addendum No. llI" which extended the REPC through February 1, 2005.

18.  Addendum No. lll also notes that it is an amendment of the REPC and

Addendum of December 1, 2003.
19.  Neitherthe Gurneys, nor the terms of the Addendum No. lll, conditioned the

extension of the REPC on an additional payment of $10,000.00.

20. Atnotime did the Gurneys indicate to me that they believed that Addendum

No. Il was not binding.

21.  As before the parties continued to conduct themselves as if the REPC and

Addenda were binding contracts.



22.  InDecemberand January of 2004, the parties entered into a third Addendum
to the REPC, which was styled “Addendum No. 3".

23. It was and is my understanding as the parties agent, that they intended to
and did enter into Addendum No. 3 as a binding Addendum to the REPC despite the fact
that it was not executed by all of the parties prior to December 13, 2004.

24.  Because of the fact that some members of the Gurney family live outside the
State of Utah, it often took extra time to obtain signatures on documents.

25.  The parties never indicated to me that they considered Addendum No. 3 to
be non-binding or void due to the date of execution of the document.

26.  After the execution of Addendum No. 3, the parties continued to conduct
themselves as ifthe REPC and Addenda were binding documents, including but not limited
to by working toward the closure of the property transfer and proposing modifications of the
REPC to one another.

27.  From December 1, 2003, through approximately six months ago, | met with
the Gurneys many times, usually two to three times per week, to work with them in
resolving the water transfer issues and other issues related to the closing of the REPC
transaction. At no time did the Gurneys indicate that they thought the REPC and Addenda
were invalid.

28. In fact, on October 29, 2005, | traveled to Boise, Idaho, to meet with the

Gurney Family to discuss closing the transaction. | would not have traveled to Idaho and

[
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incurred the expenses and time associated with such a trip, had there been any question
among the parties concerning the validity of the REPC and Addenda.

29.  lalsowanted to make sure at that time that my listing for the Gurney Property
was up to date and that my interest in the REPC and Addenda was protected. Atthattime
the Gurneys singed a listing agreement with me for an additional twelve months and did

not indicate that they felt the REPC and Addenda to be void.

Paul Timothy’ ?
ne, 2006.

Subscribed to SERSON ore me on this the 20 day of
MARIE AN
R 16+ STATE of UTAH .
b T AN Anau AhSuasr

140
; M%@zﬁ?ﬁo Notal'y Public

- CERTIFICATE OF SERVICE

Dated: June 3%, 2006.

| certify that on July E’_'_ 20086, a true and correct copy of the foregoing Affidavit of
Paul Timothy was served upon the following parties of record via U.S. mail:

Lincoln W. Hobbs

Lisa M. McGarry

Hobbs & Olson, L.C.

466 East 500 South, Suite 300
Salt Lake City, UT 84111
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REAL ESTATE PURCHASE CONTRACT

mu-mmm ct. I%ah jow requices roal setsle liconsces 10 wxs this form. Buyer and Salisr, howaver, may afrsais alior.er delaic
Tia provislons r 6 twe = ditfensnt 4o, 3t you desins legal or tax advios, consalt your stiatney ot tax mdvisor.
EARNEST MONEY RECEIPT
offars. the Property
A in
kA A L LA
Received by: on_, {Date)
(Signaiure ol agentbroker acknowledges reosipt of Eamest Many)
Brokerage: Allpro Realty Group, Inc./ Brickyard Phone Number 801-466-0678
OFFER TO PURCHASE

1. PROPERTY:8812 h. 9150 W., L ehl 84043. 10#12:034:0035/32/36/13/38/40

alep described as: Approx. 38.57 acres of undevelopsd property.
Gity of Lehi . County of ____Utsh _ State of Utah, Zip__84043 __{the "Property”).

1.1 Included Noms. Unless excluded herein, uiamhmmfdmnomﬁpmsmﬂymmdmmm
the Propary: plumbing, heating, air contitioning fixtures end equipment; calling fans: uuérham- bulit-in

rghtﬁmmwbs:bwrmmﬁxim tunteins, draperies and rods; whmvanddarmstmn
windows; wAndow biinds; awnings: installed telovision anenna; satpifte dishes and systom: aifingd QOIS
automatic garage door openar and accompanying yransmitter(s); ansing; and irees end shiu oaving tlems shall

also belndlnedinmaalemdmmeyedummpamte Bill of Sale with warrantios as ¢ ffte;

12 Excludod ttoma. The following items are sxcluded from this sale:

2 PURCHASE PRICE. Ths Purchase Price for the Property 1s $1,737,075.00
2.1 Method of Payment. The Purchase Price will be paki s ollows:
$ 10,000.00 {n) Eamest Monoy Doposi. Undor osrisin conditions deacribed in this Contract, THIS
DEPOSIT MAY BECOME TOTALLY NON-REFRUNDABLE,
$ 1,727,075.00 (b) New Loan. Buyeragrees to apply for anew loan as provided in Section 2.8. Buyer will apply
tor one or more of the following loans: D CONVENTIONAL [ JFHA [ 1 VA

DQ OTHER (specily) Private Funds
it an FHA/VA loan applies, see attached FHA/VA Loan Addendum,

i1 the Ioan Is 10 include Bny particular terms, then check below end give detsils:
[ 1 SPECIFIC LOAN TERMS

:_________ @ MWMMMWMRWMB}
-«

{d) Seller Financing (ebe sltinched Seller Financing Addendum it applicsble)
{0) Ohor (spedtly)
] () Balance of Purchass Prics in Cash at Sottiement
$ 1,737,075.00 PURCHASEPRICE. Totw! of lines (a) through ()

22 Financing Condition. fchack appiicablo box)

Buyer's obligation 10 purchass the Property IS condiboned
w(s)wmﬁm)g(%m1mkmsmhmhm Bu!gqﬂ;f;rofmm:_amhue

Buyu 13 Igﬂﬁ(’l nanci CGonditio
Sectian 2.3 does not apply. ’,4 Buyet qualffying for a lban.

Adk
Pugo 1 of 6 pages _wmmﬁw_ﬁ%ﬁ:’ mmuﬂugé_(im(zzm 03
%

TIMOO0001
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X

6



Daposit shak be retaasad to Selier, and Seller agreoy 10 acoapt as Soller's the Earmast Monay Daepoelt ag
damages. A failure 10 cance! es prosidad In this Secion 2 3(b) shalf have no efiect on he Condison 2ol
forth In Secbon 2.2(d) pursuant o the provisions of any other seclion of this Gonlract shall be govemad bty
24 Condition. Buyer's obligalion 10 purchase the Property DA 13 | 113 NOT condtioned upon the Proparly
for not less than the Purchasa Price. ﬂiawﬁonhmlmed;onsll Hihe
Gondson and tha Buyer recetves writian notice fom the Lender tiat the has for less than the
Purchase Price (2 "Nolica of Appxalaad Vale™), Buyer may canosl this Gonlract by providng a copy of such writian notica to

Selier na later than hree days atier Buyec's recsit of such writlen nolica. In the event of @ canceltabon under this Sattion
2.4: (i} i the Notice of Approlead Valuo, was received by Buyer no laler than the Appralsal Deadiine relerenced in Saction
24{e), tha Eamest Money" shall be retwped B > (6) ¥ the Nokics of

afiec that dale, tha Eamest gy Depocit shell be releesad 10 Gollor, and Selsr agreas 10 ancap! as Sellar's axclusive
ramady, the Earnest Monsy Depoalt as Rquidated damapes. A fellurg 10 cancat as provided T this Secfon 2.4 shall be
deaeroed a wakver of the Appmisal Congiion by Buyer. Gancaliaion pirsuant 1o the provisions of any olher section of this
Gontract shell ba governed by such other provisions.

8. BETTLEMENT AND CLOSING.

saliemaniCiosing procest.
mwgmmwmm&wwmmmmmww%
n Settion, Mﬂﬂlw«m% wwmﬁ.d@lm@m pepal
Mmm“mm:ymhgﬁmgm uniass clharwice e h:‘mwmm& Su;xsv::“

could Include the setilament The wanzsachon Wi be has
and whan all of the foliowing have baen complated: (1) 1he prooasds of any naw loan have heen dalivered by the Lender to
recorded in the offica of the

Seller or to the escrow/closing office; and (V) the Ciosing documeants have been
tounty recorder. ﬂmacﬁons&eu‘bedinpamm (1) of the preceding sentance shall be campleted within tour calendar

days of Settlement.

4. POSSESSION. Ssliar shall delver physical possasaion o Buyer within: [ 1___ hours [ J___ olier C .
B Other ¢ g i 1 1] days losing;

TION : DISCLOSURE. Al the signing of this Contract-
%&’“’ﬁm
g . Tun ‘ » represents [ 1 Seller | 1 Buyer [X] hoth Buyer and Sallsr

- X -
The Lisfing Broker, All Pro Realty , taprasente [ ] Soer [ ] Buysc [ boﬁ&wmdﬂur
23 a Limied Agent;
Pl
4
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Jun 18 2006 5:25PM Ti thy Family LLC 435-8 8265

Rpr- 13 05 10:02a Paul & Jsnice Timathy (4951 835-82B5 - P-3

Tho Selling Agent, Paul M. Timothy _ opresents § ] Seller (]mmrmhohmwmdsmer

snd
“Tha Satting Broker, All Pro Really s tepresanty { 1 Selter § ] Buyer Nl-nlr ‘g:::;’
NOURANGE, Al Ssifonent, Soller agnes to aumdard—wvuaoaomar‘spdi of title insuranoce:
b miguyertnmeamundﬂwmmmw ¥¥a [nouranoa poverage shall '8 Gxpansg,

SELLER DESCLDSUNES.  No tader thin e Gellor Tliaciosors Deadine relcrenced in Saclion 24(), Seller shall
’ oo Onouants colleciivalty ralensad o 3t o “Salier Disdloarne™
" mwmﬁ“mwwmww

'wum’ ““ e e ks Ao 1 vtomanal problens and tofidiog o¢

mwmmwummmmm Bayer's abiigaion 1o purchase

%i& £ wmrwmamwahwmaa hwmmm

wmwm shprovg! of a physicdl prim the Property;
g Wgﬁwdm n Sguisad sonsertr {*Sorvy™;;
ﬂ }ﬂm‘m “ WW the 5%, Jans &f honusownera inslicioy
WAL I ]BWWWMWJMMWM&MW tepacity}

%. -mﬁmdhhm ive g Tolsed fo & e 6 W
povedood Convant, wmu Mnd hwﬂmu
Wuuﬁﬁw%w bwﬂ:ﬁsg&m Inapecions anc) with Hhis wollk-

Towitlier. WM&»&MLW tokerenoad s
W‘; Ms:i: vomplais alf Evsloslions 3 mem#mmaw

v et . EvalogBon & Buyer
ol %!B@%mmt Evaloafiond: & keguckons pre mnpwe. may,
m&mﬁwm o & ﬂmbygmm nﬂwwm
% erdaamd. {a) canoal

m Mr. snd Sellar stull hiors seven calandsr

8
mwwmw w, Lﬁ&% Buyses

!.'Wm Theos: RIE [ 1 ARE HOT adjendi ¥ this Contract coniwining sddisonal semag. i them

ma.xfnmmaoim:oﬂwim o inpprponidad njy this Contrant by this refarente: [ X 1 Addenchan
L zmawm {}Wm
mmwm&amzwwm o e L 1

;wtm | w—gmdf.jm m;wcvgﬁi.%ﬁcg}_*
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Jun 18 2006 5:25PNM Ti shy Family LLC 435-8 8265

Apr 13 05 10:03= Paul & Janice Timothy {4351 835-8265 P4

Saxmdaiion of W Boller;
@ ﬁ%u%ﬁmumumwmmmmumw

:: wﬁmmmhmﬂuhumWWMSMw&m

o

%4 ﬁnﬁ'm mwmmwmwmmwmm
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Jun 18 2006 5:2BPM Ti .hy Family LLC 435-8" B265 P-4

Apr 13 05 1p:03a Paul & Janice Timothy [435) 835-B2B5 p-5

damapes, Sefiar agraes by pay the Hquitiaed demages 1o Buyer yon

damrd na:,edmdmiadd wmmwmm&mammummmm
230).

Hagie: 14 COBTE. In tho tvant of sy arblrgtion ks this Cantract, the prevaliing
%mmwﬁuﬁmw WWMWMMMMW for paricipation
n madiation undar Battion 16

prowiciad in Saciiar 23, sl noticas tnicker s Cordraot menst be: (a)hmmr(b)

18. MOTIGES. Exoept no
Wmd 0} wodlead by Ui othar MWWMMW
o b e
0. ABRDGATION, Bxnoot fir the provisioen of Seclions 10.1, 102, 16 and 17 and egwoes wamandes mads o bis
Conkact, fa: priwisions of Kt Controct ahall not spply afior Gloeing.

J er 1o the
P heiprioyibie “"«%"m“ e 9oc S ok eed & 52 o Svinent o, chet b

WWWwwmmmmk
21, THE IS O THE SERENOE, m W MMMWMWM be
Loy sl powiiass, m eoch Section
T A e
mmmMM wmwmwmmw mw

2, FAX THANSIISUION ANDG mmmm& (i} ¥angmission of & xigned cooy of this Gontract,
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23, AGUEDTANGE. 'W obirs whon Seller or Buysr, rerponding 10 an offer oc counséecier of $re ofhir: ()
o Hodedd 10 o pccopience; et (U} commaticaisg 30 1o othor party or 10 the othar
m”:hdﬂg mmmr&%mw WM s

28, CONTRACT DEADLINGS. Buyor and Sellor axoo that the oftosia) teadives stal] spsply 30 s Commyucs:

{8 Loan Mpplicetion & Feo Dondivie A {Dote)
{b) Satisr Discionure Doniine [Déto}
{t) Bvmiustiony & tesjontions Deediss __duly 30, 2004 (Dede)
1) Lown Genial Daadling MA. fosle)
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ACCERTANGE/COUNTEROFFER/REJECTION
CHECK ONE:

:&CEF’TANCE OF OFFER TO PURCHARE: Saller Accepts the foregolng alier on the terms and conditions spetified
VE

(Seller's Bignature) “(Date) (Time) {8eller's Signature)

PP ST T TTOWEL 3 " FYVTETY

DOCUMENT RECEIPT

Siate la\;e‘ requires Broker to furnish Buyer end Selfer with coples of this Gantract bearing all signaturee. (Fill In applicable
section below,)

A {sekm .:la:'.i 3 WMMYWWMMM§MM:

h ,

£ A!z _

e < %’dw ,,5,;, ot ey
o LG -1 £ 43

"F:?ﬁ. 4 " . Xate)

of the ok 10 malled [ ] hand
&m'wwmmm et st 1
SentDekversd by | Zaa . _

THIS PO APPROVED Y THE UTAH EETATE COMMISION ANT THE OFAGE OF THEUTAH ATTORNLY GENERAL,
EAFSCTIVE AUGLST &, 3003, [T AND SUPEREEDES ALL PREVIOUSLY APPROVED VERRIGNS OF THIS FORM.

M

Paga 8 of 6 pages M%MLZ&/QFS mm&lmﬁﬂ____
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Pagel _of 7 ___
ADDENDUM NG. 1
o -
REAL ESTATE PURCHASE CONTRACT

THS I8 AN [x] ADDENDUM | ] COUNTEROFFER bn that REAL ESTATE BURCHASE GONTRACT {the "REFC™ with

an Olfer Reforence Date of_September 30, 2003 , Incioding ol addenda vrporotiors, bobwoeen
R.G e, or Aegi es Buyer, and 11y prior @nd oo as Ssller,
regarding the Properly located aigs12 N. 9150 W., Lehi, Or. 84043 7 The

Tollowing Yems are hareby Incorporated as part of the REPC:
1. Within seven (7) days of the execution of this. Agresgent, thas Buyer shall pay the

oun of ten thousand dollare (§10,000.00) into Integrated witle Barvites, 6925 Uafom
Park Center, Suite 160, Midvale, Ttah B4047, to be plarces §n an intereat bearing
B8CYOW Jccount to be designed by the Buyer (the account g interegt earned therein ave
herein osllectively referred to as the *Deposit® & disbursed as herein set forth).

2. The injtial cloming (*herein closing") shall occur Within thirty (30) days of
Buper raecsiving final pleat approval from Lehl City Sounci] to construct the
subdivigion, but in no event lImter than Augnst 1, 2004 (hevedn the *dnitdial closing
date”) at a location mmtually convenient to Buyer & Sellwey. Buyer shall be permitted
to close on the property in two (2) stages. The first (3) stage shalil be the Imitial
Clusgﬂ' & shall contain a mivimom of eighteen & thrae Fouyth (;m_.-fgj ‘acrems. The
second (2) stage shall occur no later than eighteen (18) wonths from the initial -
closing. 7 n the event Buyer has not received final plat spnroval with 2.5 wmits/acre
from Iehi by the closing date then the Buyer ghall be gramted one {1} extemsion to be

paid am f£oliowma:

BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN BECTION 24 OF THE REPC
{CHECK APPLICABLE BOX): [ ] REMAIN UNCHANGED [ ] ARE CHANGED AS FOLLOWS:

Z%MMmmdﬁ&%nz&ywmmWMamm,mmﬂmm
counitroliers, those tarma shall ooniol, Al olher femns REPG, inGiuding all prior addenda and counlerollers,
ot modifio by shis ADDENDUM shall remaln the same. [X] Saliar] ]mm@m__sjgg_[ JAM[IX] PM
Mouniain Ting on_NOvember 26, 2003 m).nw&ugmmf;mammn accordance with the

[ 1 REJECYION: [ ]Seller] ]Buysr rsipots the foregoing ADDENDUM.

(Signaturej (Oatoj (Timaf (Signaturef (Cate) (Time)

THS oRu APPROVED BY THE UTAH REAL ESTATE COMMESSION AND THE OFFICK OF THE UTAH ATTORNEY GENERAL,
EFFECTIVE AUGUST £,2003, [T REPLACES ANDI SUPERSEDES ALL PREVIOUSLY AppROVED VERSIONS OF THES FOBM.
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Page2 _ of 7
ADDENDUM NO. 1
‘ TO
REAL ESTATE PURCHASE CONTRACT

THNS IS AN IX] ADDENDUM [ ] COUNTEROFFER W that REAL ESTATE PURCHASE CONTRACT (ths "REPC™) with
batween

© s Ofter Raferance Dato of_September 30, 2003 , inttuding all prior acdends sndl countanditors,
R.G. Young Ing. & or Aseigose . asBuyer, sniGurmey Family as Sefer,

ragarding the Proporty located a6 8812 N, 9150 W, Iehi, Utah 84043 . The

following temms are herelyy incomaorated aa part of the REPG:
a) Buyer to pay an additional ten thousand (£10,000.00) dollars nw—refundnble .

deposit to Integrated Title Servicss no later than Joly 30, 2004 to extend the

¢loping date to Octoher 1, 2004. Deposit shall be applied to pumlmoe price at
injitial

cloging & the Bscrow Agemt shall prowptly deliver the depuxit to the Seller.

3. Torerest shall begin to accrue om Auwgqust 1, 2004. The interest rate ghiall be
emight (8%) percent siwple interest & shall be due at each subsequent clos )

4. Buyer shall be permitted to accelerate this takedown with no pre-paywent penalty .
to be mssessed to Buyer. )

5. FPor & pariod of one hundred and twenty {120} days after the date .of acceptance by
all parties, in Buyer's sole & absolute discrerion, if the conditidin of the property
is not suitshle for Buyer's intended purpose & use bf the property Buyer shall have
the right to terminate this Agreemsnt by written notice to Sellsr, in whirh event
the Deposit shall bhe returmed toanyer&mtherpartyshallhavean!further
l1iability hereunder.

BUYER ANO SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
{CHECK APPLICABLE BOX): [ ] REMAN UNCHANGED | ] ARE CHANGED AS FOLLOWS:

Toummemdmmawummum.ammumdmmmﬁgamm
and counterotiors, these terms shall control. AX oter terms of the REPC, inoluding all prior acdenda and enunteroffers,
nat moditted by s ADDENDLUSA ghall remain the sume. 1X) Soller [ ]Buylramlhmreuﬂn 5:00 [ 1AMI[X)PM
meﬂmn?kneoLNovember 28, 2003 mas).mmammuskmm mdmmudﬂtm
i SO - 23 of the REPC. tkimmawepiad.mdferasforlﬂ : M ¢ Lo

CHECKONE:
] ACCEPTANCE: [ ] Selor {K(Buysr herebry accapts the terms of this ADDENDUM.

1 COUNTEROFFER: [ ]Soller] JBuyer precenis 25 a counerotier the Jorms of attached ADDENDUMNO. ____.

{Signature) {Dats) (Time)
[ 1 REJECTION: [ ]Seliac] }Buysr rejects the foregolng ADDENDUM.

(Signalure) (Date) (Time) (Eigneture) (Dats) {Time)

THS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE DF THE UTAH ATTORHEY GENERAL,
EFFECTIVE AUGLIST &, 2003, [T REPLACES ARD SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM,

_ TIMO00008
g-d S92B~SEB~-SEd 27171 RITwed ARyaowy] Wd¥E:2T S0oD2 8T unr
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Page3 ___of 7
ADDENDUM NO. 1
TO
REAL ESTATE PURCHASE CONTRACT

THIS ISAN] ] ADDENDUN [ ] COUMTEROFFER 10 thal REAL ESTATE H)RCHASEOON'I’RACT(M‘RB’C')M
an Olter Relsrence Dale of_September- 30, 2003 — Intluding =Y prioe addends and countarofiers, batwoert
R.G. Youny & or Asgigpee o8 Buyer, andGuxpey Family eh Seller,
regarding the Proporty kocosed 218812 B. 9150 W., Lehi 54043 . The

Mmmhudwhwwmdaspmdhm
In the event Buyer teminates this contract after the one lmdred and twenty (126)day

period then the Escrow Agent shall prouptly deliver the deposit to the Seller &

neither party shall have any further liability hereunder, \rn:h no Further force or

effect, either st law or in equity.

§. Prior to clasing, Buyer shall cbtain at Buyer's expense a mxrw:y from & registered

ineer or purveyor chowing the exmct smoamt of acreage to be puxchmsed. The

urchase price shall then be usted Rcoo Ly by wultiplying the indicated /

acreuge on said certified suxvey by forty-seven thonsand, five hundred dollars
{$47,500.00) per acre, to constivate the property price for ail purposes of this

Agresunant.

7. Seller & Buyer shall esach bear ona-half (1/2) of the cust of gmttur.

recordation & agricult:ural tx-amter Caxes.

B. Bellers wigsh to ret:ain two (2} bailding lots in the proposed. development:, one of
which is to be three-fourths {374} of arn wcre & the other to ba one-helf (1/2) of an
acre. Oue of the late ie to be adiacent to the proposed open space & to inclnde om

BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED N SECTION 24 OF THE REPC
{CHECK APPLICARLE BOX): [ | REMANN UNCHANGED [ ] ARE CHANGED AS FOLLOWS:;

To the exient the iems ol this ADDENDUM modify or conftict with any provisions of the REPC, indluding all prior acdenda
*and oounteroliers, hese terme ghafl conirol. Al other temne of the REPG, indluding afl prior addenda and courderofiers,
it modiied by this ADDENDUM ehall remain the same. [X]Seller] IRuysrshalihsveunil 5:00 [ JARIX]IPM
Mmhmgm November 28, 2003  {Ddle), mmmmummuu acnnrdancaﬁhﬁlﬁ

ey mmunarc. Lkisnsowmmd.medfer m forth in

>

CHEGK ONE:
p{wcmm { ]mwwmwmmdmm
Zl COUNTEROFFER: [ 1Setor] ] Buyer priconts aca courdarolier the Yoms of attached ADDENDUM NO.____.

(2 Fhern  Japy63 o300
) d (Dats) “[Timay {Sighatume) Do) (Trma)

[ 1 REJECTION: [ }Selor[ ] Buyer rojocts the foragoing ADDENDLIM.

(Signature) (Dats) (Time) (Bipnature) (Dais) (Tima)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THECFBCEOFWEWAHATTORNEYHBIERAL.
BFECTIVE AUGUST B, 2002, IT REPLAGES AND SUPERSEDES ALL PREVIOUSLY APPROYED VERSIONS OF THIS FOMM.

TIMO00009
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Paget of 7 _____
ADDENDUM ND. 2
TO

REAL ESTATE PURCHASE CONTRAGT

THIS IS AN [X] ADDENDUM [ ) COUNTERODHFER b thak REAL ESTATE PURCHASE CONTRACT (the "REPCT) with
an Offer Rolorence Dado of Septewnbey 30, 2003 , including alt por addanda and countaratiers, batween
R.G. Young & ox Assigree &S Buyer, and@ueney Family as Seler,
roganing the Properly located afgB12 M. 9150 W., Lehi 84043 . . The

!olwinqumsamluabylmmpmﬂedaxpmdﬂwm
the 3/4 lot of Lloyd Garney, the six (6*) inch well. The six (6*) inch well shall

remain the property of Lloyd & Paul Gurney az specified by the Water Rights Division
of the State of Ttakh.
9. Seller agrees to pay to Buyer the acrual costs of developnent of Seller's two

lots as outlined in Section 8 of this addenwima based on a pro-rata share of the
devel costs for sadd t. The actusl costs of tha lot develo t as

they impact the cast -of theiy own individual costs will be. shared in writing with

the Gurney's

10. Buyer mgrees that it will pot imterfere, in any material respect, with Sellexs
uge of the property. Buyer further agrees to indesnify & hold Seller harmless from &
against any & all claims, liabilities, or expense of sny nature whatBoeveser arising
out of guch en on the . All test holes & bor ghall be fenced in order °
to protect Seller's livestock from injury. In the mlikely event the land is

returned to the Selier the land will be restored as close to its original conditicm

ag posmible.

BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
(CHECK APPLICABLE BOX):[ ] REMAIN INGHANGED [ ] ARE CHANGED AS FOLLOWS:

TommmmdhaADDBﬂMmuﬁymwMﬁhmryuﬁﬁmdmem:Mmdmm
and countersiiass, these jerms ghall control. Al other fems of the REPC, induding el pdor adienda and counterofiers,
not modified by this ADDENDLEA shall remain the some. [ X]19eller | 1mgu-smmw 5200 § lﬂlml’ﬂ
mm“; November 28, 2003 __ (Do), 1o accept the terme of this ADDENDUM in accordance with

e REPG. Unless 50 accapied, the plier ot ""'Iﬁ %‘M@W
150 S : X
TR i &wi T S R e

CHECKONE :
PAUACCEPTANGE: { ] Setior J] Buyer herchy acoepts the toms of this ADDENDUM.
[ ] COUNTEROFFER: [ 1Sellar] } Buyot plecants a6 a colmterofier the Yorms of altachad ADDENDUM NO.

fopshy . SBiwe  f2-0yc3  ES0pum
Sogdke] (] (Date) (Tima) {Signahure) (Dats) {Time)
[ ] REJECTION: [ JSeller| }Buyer rejectsthe foregoing ADDENDUM.

[Signaiure) A (Date) {Tims) (Signature) (Dete) . (Time)

THE FORM APPROVED BY THE UTAH REMBTATEWWMD“EW&NEWAHAWGM
BFFECTIVE AUGLIST 8, 2003, [T REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORNR,

t-d SS2B-SEB-SEY 977 RITUBY RY3OWI] WdSE:z] SDDJ,MOBQLQ1O



Pages of 7
ADDENDUM NO. 1
TO
REAL ESTATE PURCHASE CONTRACT

THIS ISAN[ JADDENOUN [ ] COUNTEROFFER \o that REAL ESTATE PURCHASE CONTRACT {the “REPC) with

an Offor Rolerence Dats of_Septembex: 30, 2003 » Including o)l prior addends. and couniertiers, batween
B.G,. Young & or Assiqnee as Buyer, andmzyjlv ag Sallar,
regerding the Properly located aiBB12 N. 9150 W., Lohi 84043 . The

folowing tems are heteby incorporated as part of the REPC:
1l. Buyer shsll give to Seller # copy of the Survey upom ite cowpletion. In 'che

event the Buper elects not to proceed with the purchase of the propertly, all
engineering, test reporty & surveys ghall be delivered prowptly to the Seller.
Copies of all rests & CC &R's shall be delivered to Seller upon reguest.

13. Seller way close this transaction as part of a 1031 like-kind exchange of
proparties. 'The Beller shall bear all cowts nssociated with such exchange .  Buyer
ha to ta fully with bhe Seller £ do all 8 reesscnebly required
& retuested by the Seller provided that such actions do not increase the Buyers

obligaticns, liabilities, or cause amy delay in the closing. a&m—mm—

13, Buyer agrees to the placement of street iwprovements to the 8&11&:'3 two {2)
existing homes such as curb & gutter, drive apron, ssphalt & utility stubs to the
property. Buyer shall be responsible for the cost of said improvewents,

4. g_uzar & Seller wutually agree that the archectural requirements for the homes t:o

be built in the development shall have ston=, gstucca, brick or a combination thereof
cn _the front & two mides of the hoaes. _

BUYER AKD SELLER AGREE THAT THE CONTRAGT DEADLINES REFEREMNCED IN SECTION 24 OF THE REPC
[CHECK APPLICABLE BOX): [ ] REMAIN UNCHANGED | IAFEMANGE)ASFOLLOWS:

Tohmhmdﬁsmmmm«w&wmmmhmmmwmm
wxd counterofiers, these tarms shall control. All other terms of the REPG, induding all prior addenda and countsroffers,
mmmbymmomowmtmmm 1X]Solor{ lmmrdrallwouﬁ 5:00 [ JAM[X]PM

Mountain Time on Rovember 28, 2003  {Das), wwumaﬁmmmwu ancadancs
siong of Spphe zaomenax:. Uniess 80 accapled, e ofier es h:‘bmmmnmi 1 Mw

siory
,’/ﬂ

ECK ONE:
AGCEPTANCE: [ ]Sehlar N&whmmmmm of this ADDENDUM.,

| COUNTEROFFER: [ ]Solior[ ] Buyer presonts s a counlerfifer the tenme of skached ADDENDUMNO. .

(Stgnaiure) (Date) (Time)
[ ] REJECTION: [ ]Soler] ]Bayerrjecis the foregoing ADDENDUM.

{Slpnatura) (Dats) (Time) {Signature) (Date) (Timej

THS FORM APPROVED BY THE UTAH REAL ESTATE COMMIRION AND THE OFRCE OF THE UTAH ATTORNEY
EFFECTIVE AUGUST 5, 2003, [TREPLACES ANO SUPERBEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.

TIMO000011
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ADDENDUM NO. 1 Peo

TO
REAL ESTATE PURCHASE CONTRACT

THS IS AN [X] ADDENDUM [ ] COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC™) with

an Offor Reference Duto of September 30, 2003 » Including aX priof addanda and esunteroffers, batweon
R.G. Young & or Ageignee a8 Buyer, andGorney Family prat as Saler

regarding the Propaty located s1g812 N__8150 W., Lehi paoddy . The
flowing teems are hereby incarporated as part of the REPC: i The
15. Buyer agrems to work with both Lloyd & Paul Gurney on the dimensions of the
property to thair satisfaction.
16. The Sellers will have the right to review the plat plans prior to their being
subwitted to the City of Lehi., In addiriost, the 8sllers’ reserve the right to select
their own builder if they so deagire.
17. Both of the existing howes nhaumaintainaneasmmn‘mmthemixinchwen
until mew ptilities are cormected. When either ons or both of rhe exiet are
sold tha six inch well will be commected to the hew building lors which will be
dedicated to the Gurney's. In addition, when power is provided in the gpecific
location of the well, a permament hook-up will be installed by the developer at nb
cost to the Gurney's. Separate meter's will be provided to both Faul & Lloyd Bumey,
An easement willbepmvi&mdtothamrmy'snavhnmmainjggto the six inch
well.
18. Three monthe prior to the first closing two appraisers will be selected, one by.
the Seller & the other by the Buyer to assess _value to their respective homes. An_
average between the two will determine market value. Eech of the homes will then be

marketed through the the MGS sixty dgyu _prioy
BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPG
(CHECK APPLICABLE BOX): { ] REMAIN UNCHANGED [ | ARE CHANGED AS FOLLOWS:

To the extont the tams of this ADDENDUM modify or coniiict with any provisions of the REPC, induding all prior addenda

and counterolisrs, thees tenme shall contral. Al olher famms of the BEPG, induding all prior addenda. and counterofions,

not madiied by this ADDENDUM shall remain the tsime. {X] Bollor] 1Buyershol hevo witl_5:00 [ JAM [X] PN

Mountain Time on_November 28, 2003 _ (Dal), toaccept e terms of this ADDENDUM kv accordancs with the
> R0 R IS AL)

.4
CHECK ONE:
VI\AOOEPTANOE: [ 1Saller V(Buyor hereby accepts the terms of this ADDENDUM.
[ 1 COUNTEROFFER: | ]Seller] ] Buyer precoms &s a counteratfer tha tetms of attuched ADDENDUM NO. ,
V(Signm@ = (Dade) (Time} (Signaiure) {Date) (Time}
(Signature) Das)  (Time) (Signature) {Date) (Time)
Ve MIST 5, 2003, T REPLAES AND SUFERBEDSS ALL PAEVIOUSLY APPTIOVED VERAIGHS OF THiE FORLL

TIMO00012
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Page? _of7
ADDENDUM NO. 1
TO
REAL ESTATE PURCHASE CONTRACT

THiS I8 AN[ 1 ADDENDUM { ] COUNTEROFFER to thal REAL ESTATE PURCHASE CONTRAGT (the "REPC™) with

an Offor Refarence Dats of Seprember 30, 2003 , including all prior addenda and coumteroffers, between
Blake Jumper £ or Asaicmes a8 Buyer, andeu:t:nay Pamily as Seller,
mgarﬁngmerpartyiocaiedal 812 N. 9150 W., Lehi, Utah 84043 _ The

folowing temme are hereby ncorporatad as part of the REPG:
to' the projected completi.on date of thelr new homes. In the event eitther or both

homes do not sale by the second and last closing, the Buyer will purchage the homse

at the appraised value. In order to assure sdequate & fair compensation for the two
homes, there will be an APR of 3% from the time of the first closing until purchase
price, should the Buyer in fact, purchase either one ox both of the homes. The

gSeller of esch of the homes ghall have the option of having monies paid out to

eacrow, an LLC, & trust fund, or any other organ which would benefit him the wost.
femoval of the money will be at the Seller'!s convenience.

19. All greenbelt fees will be divided evenly between Buyer & Seller.

40. Both the state & clty are vague ag to the conversion of the wells to sharesn.
Therefore, the Sellers' will have the option of using any portiow Bf the wells or mot
to nse the water wilthin the wells at sll to meet the demands of water for annexation.
21. While it is understood the Beller has agreed to provide ample water for the
development, each of the Owners' own varying amounts of water, at least two who do

not own enough to provide for thedr land sale. Thetefore, the price of the land will
be adjusted according to the amount of water dedicated to the sale.

22. Thig addendum will extend the comtract through November 28, 2003,

BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
{CHECK APPLICABLE BOX): [ | REMAIN UNCHANGED [ ] ARE CHANGED AS FOLLOWS:

To the extant the 1erms of this ADDENDUM modily or conflict with any provisions of the REPG, including all prior addenda
and coumerafiers, thesa torms shall control. Al other terms of the REPC, including af maradde«ﬂaand cainteroifers,
pot modified by this ADDENDUM ghall remainthe sama. [ ] Seller] ] Buyershsll have unill_5:00 - | ]AN IX] PR
Moumaln 'nme on November 28, 2063 (Dale), io ancept the tems of this ADDENDUM iM1n accordancs with the

P > Unlesz so accepled, the offec as saté ig DENDUMshanlame.

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
{9{ AOGB’TANCE [ 1Seller jA] Buyer hereby accepts the ferms of this ADDENDUM.
COUNTEROFFER: { ]1Soltor[ ]WW&HWWNWOFMADDENDUMNO
m B Shirg  2p)me Si30os
Y(Sign ;7 7 (Dals) T (Tmb) {Signature) {Date) {Time)
| 1 REJECTION: [ ]Selier| ] Buyer rejects the foregoing ABDENDUM.
(Signature) (Dats) {Time) (Slgnature) (Dats) (Time)
THS FORM APPROVED BY THE UTAH REAL EQTATE COMMISSION AND THE OFFIGE OF THE UTAH ATTORNEY GENERAL,
AUGLIET 5, 2003 T REPLAGES AND SUPERSEDES ALL PREVIOUSLY APPROVED VEREIONS OF THIS FORM.
- TIM000013
§92B-GSEB-SEd 0771 RTtuwed RYU3owtl WASE:2I 8002 ST unp
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EALTOR®

ADDENDUM NO. TIL

TO
REAL ESTATE PURCHASE CONTRACT - Pape_ 1 of |

THIE 1S AN ] ADDENDUM § ]COUNTEROFPER to that REAL ESTATE PURCHASE CONTRAGT (the "REPC") with
Including aX pﬁ9r'addenda and counteroffers, betwaen

an Offer Refarence Date of | L S e T -
as Buyer, and h!;gmgﬂ Family as Seller,
regarding the Property located at 3D A SUEIATY AT TS A ., The
following terms are hereby incorporaled as part of the REPC: '
Coller _emek nnrer. o extend anpid  plvaine  an

i o g - X |
additiennl (o months —me -Phe_,'__Imjﬂﬂ__ﬂ_qsﬁﬁ_n—M;b\ oreconad
el \Y 000S .

- . em— -

To tie extent the terma of this ADDEﬁDUM modify or corflict with any provisions of the REPG, including all prior addenda
and countercffers, these terms shall control. All other terms of the REPG, including all prior addenda and counteroffers,

not modified by this AQDENDUM shall remain the same. [ 3] Seller { 7 Buyer shalthaveuntl _____[ 1AM{XFM
~ O Data}, o accept the terms of this ADDENDUM in accordance with the

Mountain Time on !
provisions of Section 23 of the REPC. Unlessso accepted, the offer as set forth in this ADDENDUM shall iapse.
Qp Lﬁf_"\é ’Imues-.ﬁwa\-\t LLQ - _,_/,.‘(‘.;4{_1”7"7;(»;2.: - W LA

CHECK ONE:
v ACCEPTANCE: [X] Seller{ ] ?uyar hereby accepts the tarms of this ADDENDUM.

[ ] CQUNTEROFEER: | 1Seller] ] Buyer presshis as 2
o L 1S

g 'ﬂ“# [y k3. 0 Px § ‘ 4 7 .

: AL 43Sl L X2 ! 4 A LAY e

natwely ,° Date), {Time (Sig#idifre : (Date) mmme) ?
{ YRESECTION: | ] Befler[ ] Buyer rejects going AIRDENDUM.

(Signature) {Date) (Time) (Signatura) (Date) (Time)

< FORM APRROVED BY THE UTAH REAL ESTATE cOMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GEHERAL,
géséﬂ%‘é AUGUST 17, 1968, IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.

{4 KT Form 1
TIMOO0015
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}, PROFESSIONAL TAX SERL_ Q LMT.. PHONE NO. & 831 766 9338 Sep, 23 2004 1@:19AM 22

-‘,p Wi sl

. 1 of__1
ADDENDUM HO. 2 P —
TO
REAL ESTATE PURCHASE CONTRACGT

THES 1% AN [X] AUDENOUM | ] GOUNTEROFPER to that REAL ESTATE PURCHASE CONTRAGT (1tv1 "REFC") with

&n Dfiar Fefarenoe Dars of Includlng all prinr adderxds and count x; Bars, bitwoen

25 Buyer, ard Gurney Family o BS Bl

fgrrung the Property looated at r— TR
owing temms sre hersby incorporated as patt of the RE

Due _to delayvs vith watay shars agx!cma_nt iugca Buyer & Bellsr gyree tg extend the
te 4o Sune 315, 2068, el

:Ion

2. Both partime sill give £ull cooparation while working wirk the CLty & S’Eata

snciriag through rhe stitlemant procwss & waler share assignments.
-y,

3. Binoe the Buver has ne combrol ovar the yvaese Yobyes hatwson Family Hembera o 1t
is dif Lt, 4f ast 4 auib.'u: o move the lund £ until thasy issvag ) _fxe
respived, ic {9 auyssd, abstld such waber zsaclubion dxsuss gontinne To de!ay progres
through the City, for sach day of d&'l.ay, ir will cet the cloming bmck for & day.

—

Ty e

* BUYER AND BELLER AGREE THAT THE OON‘TRAM' DEADLINES REFERENCED IN SECTION 24 Q‘ ¢ THE REPC
(GHECK APPLICABLE BOXY: [ ] REMAIN UNCHANGED { ] ARS CHANGED AR EOLLOWS:

To tte extent $he 1arms of tnls ADDENDUM modily sr aoniiel with any provislons of the REPC, inguding ul! yior addanda
and couniaroMer, theap fermy shall control, Al sthar twma of the REPC, Inclireing all prior addendurd wuntsrofers,
et maodified by this ADDENDUM chall remaln the same, [X)&eler[ 1 Buyer shall hava ustl]_5100 [ 1AM [x] P
Mnunmin Time &n,_Deasmoex 13, 2004  (fate), 10 autept tha kemis of this ADDENDUM In &6 knee with the

Saotlon 22 of the RENS Uniass st musepted, the pfier ea satforit in this ADDEMDUM shall la- ge,

[ ] Buyer[ | Sehaf Gignalure  {D&id]  (Tima)
ACCEPTANCE/COUNTEROFFERREJECTION

s wnﬁENm 'p 0. 77:/2%‘/

Foer )

I ] REJECTION: { | Baliar] ]err-jndnthnhmgolngADDENDUM

/j} - .

_ (Sipnattute] ate) ~ (T}
FORM OVED BY THE LITAH REAL BATATE COMMBEIDN AND THR SHMOR OF THE UTAR ATTORNEY a mu.
T o WERLACES AN

h SUHERSATRS ALL PREVIOUSLY APSRAYED Y ERSIONSE OF THI /! it

o TIMO00016
g1 -d 5928~5EB-SEY 3717 RItuBd Ryaowyl WJ4LE:2I 9002 ST unr
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SELLER’S PROPERTY CONDITION DISCLOSURE

(LAND)

[LISTING AGENT Complete This Sectioh ONLYT
SELLER NAME Gumey Family {the “SELLER")
PROPERTY ADDRESS / Tax LD, #9000 N 9150 W Lehi ID# 12:034:0035/38/32/13/88/4%te “PROPERTY")
LISTING BROKERAGE All Pro Realty (the “COMPANY™)

ISELLER (ONLY) Complote snd Sign Remainder of Form]

NOTICE TO SELLER. Each seller Iz obllgaied under law lo disclose to the Buyer all facts known to Seller that materially or adversely
affect the value of the Proparty &nd ane not rsadily obsetvable, This disclosure siatement ks designed to aselst the Saller In complying
with these disclosure requirements and to assist the buyer in evalurting the Properly. The Company, and other real eatats brokerages
and sgenis will also rely upon the Information contaked In this disclosure statement.

NOTICE TO BUYER. This is & disclosure of the Seller's knowledge of the condiion of the Property as of the dabe sigred by the Seller
and Is not & suhstitute for any Inspecions or warranties that the buyer may wish to obtain. THIS 13 NOT A WARRANTY OF ANY KIND
BY THE SELLER.

GOMPANY REPRESENTATIONS REGARDING THE PROPERTY, The Company and its agents mne trained In the marketing of real
estale. Nefther the Company nor its agents are tralned or Ecensed to provide the Buyar with professional advice regarding the physical
vondlion of any property or tegarding legal or tax matters, Accordingly, nelther the Company nor any of iis agsnts will maks any
represerntations of warrantias regarding the physical or legal candition of the Property, ncluding, but not limlted 1o, tha square footags,
acreage, of the localion of properly lines. THE COMPANY AND ITS AGENTS STHONGLY AECOQMMEND THAT IN CONJSUCTION
WITH ANY OFFER TO AGUIRE THE PROPERTY SERVICES OF LEGAL AND/OR TAX ADVISORS, PROPERTY: INSPECTORS,
SURVEYORS, AND OTHER PROFESSIONALS TO BATISFY THE BUVER AR TO ANY AND ALt ASPECTS OF THE PHYSICAL
AND LEGAL CONDITION OF THE PROPERTY.

g- Location of nearest electrical Iine.
h. s there telephone sarvioa to the

as methane gas, mdip-active material, landfill, mineshaft, foxic
matedals?

1. UTILITY SERVICE Yesz __No  Unimown (2) LAND (CONT.) Yes MNp Unknown
ln. Does natural gas servics the 2( @Am there waliands on the 7\"
Property? . Property? 5
Emﬁon of nearest gas line. » @1s ':ha Property located in a fiood )(
zona
;. Does public sewer service the 5[.‘ B Doyos inon ot oy T 7(‘
mpam past drainege or fiood problems
d. Location of nearest sewer kng. . affsctingihe Propanty?  ~
. roved for . XT)Do you know of anyanctoach-
:e:;g‘;:m? 2P SZ' : ments or boundary Ene disputea or }Q/
L is there slectrical sarvica to the eassments stfedling the Properly?
Fropalty? }‘.L HAZARDOUS GONDITIONS )
Are there any existing hazardous condiiona an the Property, such|

FroperyT LE\Y ’:;“U"h\;lom ntal tesfing petfarmed on the
ve you had Any envimnmental #sling performed on
L Location of nearest tslephone samlot{ line. Property?] ] YesﬁQ‘No
1. Is the Properly assessed as ¥ 2. OTHER MATTERS
Gresrbelt? a. Is there any existing or threptened lepal action affecing the
(¥ Have you recelvad any notices Propetty? [ ] YesigHo T ] Unknown
{by any governmental or quagl- ﬂ, b. Do you know of any violation of iocal, state or federal kaws or
povernmental agency adversaly regulatk tating to the Property?
Jaftecting the Property? [ 1Y
LAND (SOLS, DRAINAGE AND BOUNDARJES) (6) HOMEOWNERS ASSOCIATIDNS
- Yea Unieriows @)ls the Property part of a hameownars assoclation?
@) there any fill or expansive sall #g [ 1Yes[ |No[ Unknown IF the answer to this question Is
on the Properly? “No", disregard the remalnder of thks saction.
@ Do you know of any sliding, . (B Does the homeowners assoclation levy Resestments for
sattling or 8arth movement on the ! {maintenance of common areas and/or other common axpsrises?
Proparty? - []\fes[ INo [ ] Unknown
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(5) HOMEOWNERS ASSOCIATIONS (CONT))

@) For any quastions ragarding the homeownars assoclaion, @) Is thers & Maxter Association for the Property? I yes,

contact (if known) grﬂ%vﬁmma and eontact paman far agsociation on an
Ll 5

Name:
Address:
Phone: { )

Seller authorizes the relszage of Infommation to Buyer regarding
the condibon of the Properly and curmnt and future asssssmenls,

Well, 8pring, Watar Company or
6. WATER HIGHTS Yas No Unknown  Watot Right # Other Water Source
a. Are there any culinary water rights with M

the Propetty?
b. Tt & cullnary water source in place for

the Propeity?

¢. Location of nearest culinary water lipa.

d. Are there any irrigabon waber rights with
the Propetty?
8. is there an lirigation water source and

&

sy
distribution fadllity in place for the Propetty &(

A

such as canals, ditches or pressurized

syalem?

f. Are thera separats shares n @ waer 353
company with the Property? Mm_t_ L
If yes, # of S8hares

Name of Mutual Company

TF THE ANSWER 1S “YES" 70 ANY OF THE QUESTIONS IN SECTIONS 1.£, 2, 3 AND & (WHICH ABE CIRCLED), PROVIDE
[ AN EXPLANATION ON AN ATTACHED ADDENDLRL
{1

SELLER REPRESENTS THAT, TO THE BEST OF SELLER'S KNOWLEDGE, THE INFORMATION SET FORTH IN THE
FOREGOING DISCLOSURE STATEMENT IS ACCURATE AND COMPLETE. THIS DISCLOSURE STATEMENT JS NOT A
WARRANTY OR GUARANTEE OF ANY KIND BY SELLER. SELLER HEREBY AUTHORIZES THE COMPANY TO PROVIDE THIS
HNFORMATION TO PROSPECTIVE BUYERS AND TO REAL ESTATE BROKERS AND AGENTS. SELLER UNDERSTANDS AND
R WILL NOTIFY THE COMPANY IN WRITING IMMEDIATELY 1F ANY INFORMATION SET FORTH IN THIS

s THATSA NT MES INA| JEOR | T IN ANY WAY,
y B PURES g BELCO| INACCURATE O OBR .
41:5’! l’jﬁf .'!’f;.'l:;ﬂ‘j-" 1;41; £0{ Rt ..'-f 1 f ﬂ‘ " W
EFL %’)I‘IGJA g7 wn/3A] ___ Dsie: ;(_.&7 ) 2 Salle Date:
7 17 | AN¥ REPREBENTATIONS REGARDING ACHEAGE OF PROPERTY ARE APPROXIMATIONS OMLY. BUVER 15
RESPONSIBLE TO VERIFY THE ACCURACY OF SAID APPROXIMATE ACHEAGE TO BUYER'S SATISFACTION. FENCES
MAY NOT CORRESPOND WiTH ACTUAL BOUNDARIES OF THE PROPERTY.

ACKNOWLEDGES THAT BUYER HAS BEEN ADVISED BY THE COMPANY TO SEEK COMPETENT PROFESSIONAL ADVICE
FROWM PROPERTY INSPECTORS AND OTHEHR PROFESSIONALS IN OBDER TO EVALUATE THE CONDITION OF THE
PROPERTY AND THE DMSCLOSURES CONTAINED HEREN. BUYER FURTHER ACKNOWLEDGES THAT MEITHER THE
COMPANY, NOR ANY OF {T'S AGENTS, WILL MAKE ANY REPRESENTATIONS OR WAHRRANTIES REGARDING THE
CONDITION OF THE PROPERTY OR REGARDING THE ACCURACY OF ANY STATEMENTS RELATING TO THE CONDITION OF

THE PROPERTY CONTARRED HEREN,
Buyer: Date: Buysr: Data:
Page 2 of2 UAR Form 10A 2/88 Rev, 508
TIMQO0Q018
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Mark A. Larsen (3727) 20 JuL b
P. Matthew Muir (9560)

LARSEN CHRISTENSEN &RICO, PLLC

50 West Broadway, Suite 100

Salt Lake City, Utah 84101

Telephone: (801) 364-6500

Attorneys for Defendants and Counterclaim Plaintiffs

IN THE FOURTH JUDICIAL DISTRICT COURT

COUNTY OF UTAH, STATE OF UTAH

LLOYD B. GURNEY, BETTY GURNEY, :
PAUL GURNEY, DONNA S. GURNEY, : AFFIDAVIT OF RANDY G. YOUNG IN

LEE A. JEPPSON, LaRAE G. : SUPPORT OF DEFENDANTS’
JEPPSON and LaREE SMITH, : OPPOSITION TO MOTION FOR

PARTIAL SUMMARY JUDGMENT
Plaintiffs,
Case No. 060400548
VS.
Division 7
RANDY G. YOUNG, BLAKE JUMPER, :
STONE RIVER DEVELOPMENT, LLC, : Judge Steven L. Hansen
RCP LAND INVESTMENT, LLC, and :
R.G. YOUNG, INC.,

Defendants.

RANDY G. YOUNG, STONE RIVER
DEVELOPMENT, INC., and R.G.
YOUNG, INC.,

Counterclaim Plaintiffs,
VS.
LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY,
LEE A. JEPPSON, LaRAE G.
JEPPSON and LaREE SMITH

Counterclaim Defendants. nr 8
p?




Defendants and Counterclaim Plaintiffs submit the following Affidavit of Randy G.
Young in Support of Their Opposition to Motion for Partial Summary Judgment:
STATE OF UTAH )
)ss:

COUNTY OF SALT LAKE )

Randy G. Young, having been duly sworn, deposes and says as follows:

1. | have personal knowledge of the facts set forth in this Affidavit.

2. | am the President of R.G. Young, Inc., and | am authorized to act on its
behalf.

3. | am the President of Stone River Development, Inc., and | am authorized to

act on its behalf.

4, | am a member and registered agent of RCP Land Investments, LLC, and |
am authorized to act on its behalf.

5. | have been involved in the residential real property development business
for twelve years and | have developed residential real property for the last five years.
Consequently, | have significant background and experience in developing residential real
property and in securing the necessary governmental approvals for such development.

6. The Gurneys, as Sellers, and R.G. Young, Inc. and/or Assigns, as Buyers,
executed both the REPC and Addendum No. 1 on December 1, 2003. The REPC and
Addendum No. 1 provided for the purchase of certain real property owned by the Plaintiffs

(the “Gurney Property”) by R.G. Young, Inc. and/or Assigns.

{ S



7. Stone River Development, Inc., is an assignee of R.G. Young, Inc.’s rights
and obligations in the REPC and Addenda.

8. RCP Land Investments, LLC, is an assignee of R.G. Young, Inc.’s rights and
obligations in the REPC and Addenda.

9. Randy G. Young, Stone River Development, Inc., and RCP Land
Investments, LLC, will hereafter be collectively referred to as the “Young Entities”.

10.  Stone River Development, Inc. appears in certain documents related to the
REPC, the Gurneys and Gurney Estates as “Stone River Development, LLC”. Stone River
Development, Inc. is the real party in interest in all such documents and the misuse of
“LLC" instead of “Inc.” is the result of inadvertent scrivener’s errors.

11.  On Page 7 of Addendum No. 1 to the REPC “Blake Jumper & or Assigns”
appears instead of “R.G. Young Inc. & or Assigns” as Buyer. The use of Blake Jumper’s
name on Page 7 of Addendum No. 1 is the result of an inadvertent scrivener’s error, and
the real parties in interest for Buyer in Addendum No. 1 are R.G. Young, Inc. and/or
Assigns. In fact, Addendum No. 1 to the REPC was executed by R.G. Young, Inc. and/or

Assigns.

12.  R.G. Young, Inc. and/or Assigns intended the REPC and Addendum No. 1
to be a valid and binding offer and contract with the Gurneys as of December 1, 2003.
13.  The Young Entities waived any provision in the REPC or Addendum that

would have served to invalidate those documents prior to their execution on December 1,

2003.
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14. Infact, in reliance upon the Gurneys’ approval and execution of the REPC
and Addendum No. 1, the Young Entities undertook certain actions and incurred certain
expenses, including but not limited tot he following: The Young entities moved forward with
applying for an obtaining entittlement, zoning and annexation approval for the Gurney
Property to be developed in Lehi City; The Young entities expended time and resources
in applying for such approvals; and the Young Entities expended time and resources in
planning and designing the proposed Gurney Estates Subdivision by commissioning
engineering work and soil testing.

15. At no time prior to the filing of this lawsuit did the Gurneys indicate that they
believed the REPC and Addenda were not binding.

16. In fact, as recently as January 5, 2006, the Gurneys represented, through
counsel Rodney W. Rivers, that the REPC was a binding agreement between the parties.
See Letter, Exhibit 1.

17. Inreliance upon the Gurneys’ commitment to the REPC and Addendum No.
1, the Young Entities deposited with Integrated Title Services the earnest money payment
of $10,000.00 required by the REPC.

18.  The Gurneys never repudiated the payment of the $10,000.00 or returned

the $10,000.00 to the Young Entities as they would be obligated to do had no REPC ever

been entered into.



19. Inapproximately June of 2004, Lehi City informed the Young Entities that the
proposed Gurney Estates Subdivision would not be approved at a density of 2.5 units per
acre, as anticipated an incorporated into the REPC.

20. On behalf of the Young Entities, | met with the Gurneys and the parties’ real
estate agent, Paul Timothy, in June of 2004 to discuss Lehi City’s actions. Atthat meeting,
| proposed an adjustment to the purchase price for the Gurney Property due to Lehi City’s
actions.

21.  The Gurneys would not agree to an alteration of the purchase price for the
Gurney Property. However, in consideration of preserving the REPC, they did agree to
allow an extension of the REPC.

22.  Accordingly, in June of 2004, the Gurneys and the Young Entities entered
into the second Addendum to the REPC, which was styled “Addendum No. 1lI” which
extended the REPC through February 1, 2005.

23. Neither the Gurneys, nor the terms of Addendum No. Ill, conditioned the
extension of the REPC on an additional payment of $10,000.00.

24. In reliance upon the execution and approval of Addendum No. Ill by the
Gurneys, and the extension of the REPC by that Addendum, the Young Entities did not
make the additional $10,000.00 deposit that had been required by Addendum No. 1 for an
extension of the REPC.

25.  Further, in reliance upon the execution and approval of Addendum No. Ill by

the Gurneys, and the extension of the REPC by that Addendum, the Young Entities

o
o
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continued to expend time and resources to secure entittement, zoning and annexation
approval for the proposed Gurney Estates Subdivision. The Young Entities also facilitated
meetings between Gurneys and water engineers to help with the formulation of an
Application for Permanent Change of Water to be filed with the State of Utah.

26.  Further, in reliance upon the execution and approval of Addendum No. lll by
the Gurneys, and the extension of the REPC by that Addendum, the Young Entities did not
elect to close on the purchase of the Gurney Property prior to the original expiration date
of the REPC and Addendum No. 1.

27.  Priorto thefiling of this lawsuit, the Gurneys never demanded payment of the
second $10,000.00 amount or indicate that Addendum No. [l did not serve to waive the
requirement of a second $10,000.00 payment in consideration of an extension of the
REPC.

28.  Further, the Gurneys continued to work with the Young Entities in securing
the approval of Lehi City for the Gurney Estates Subdivision, including but not limited to by
cooperating with the Young Entities in seeking entitlement, annexation and zoning approval
for the Gurney Estates Subdivision.

29. Inlate 2004 it appeared to the Young Entities that securing the approval of
Lehi City for the Gurney Estates Subdivision would require a significant additional amount
of time. Specifically, the transfer of the necessary water rights to Lehi City was required

and such transfer was being delayed by internal Gurney Family disputes as to water rights.



30.  Accordingly, in December of 2004, the Young Entities proposed a third
Addendum to the REPC which was styled as “Addendum No. 3".

31.  Addendum No. 3 was designed to facilitate the resolution of the water rights
issues and extend the REPC until such issues were resolved.

32. Addendum No. 3 was executed by the Young Entities in December of 2004
and by all of the Gurneys.

33.  TheYoung Entities ratified Addendum No. 3 and waived any requirement that
the offer contained therein be accepted by December 13, 2004.

34. In reliance upon the execution and approval of Addendum No. 3 by the
Gurneys, the Young Entities undertook the following actions: The Young Entities continued
to expend time and resources in seeking entitlement, annexation and zoning approval for
the Gurney Estates Subdivision; The Young Entities worked with the Gurneys to complete
and submit an Annexation Request to Lehi City; the Young Entities entered into a Water
Transfer Agreement with the Gurneys and Lehi Metropolitan Water District; and the Young
Entities, elected to not close upon the Gurney Property prior to the expiration deadline set
forth in Addendum No. llI.

35.  Prior to the filing of this lawsuit, the Gurneys never indicated to the Young
Entities that they did not consider Addendum No. 3 to be binding.

36.  Further, the Gurneys continued to cooperate with and assist the Young

Entities in securing the approval of the Gurney Estates Subdivision, including but not



limited to by cooperating with the Young Entitites in the completion and submission of an
Annexation Agreement to Lehi City and by entering into the Water Transfer Agreement.

37.  While the Gurneys neverindicated that the REPC and Addenda were invalid,

they accepted the benefits derived through the REPC and Addenda. Specifically:

a. The Gurneys received assistance from the Young Entities and its engineers
in resolving water rights issues, including in the completion of an Application
for Permanent Water Change submitted to the State of Utah which will allow
certain well water rights owned by the Gurneys to be used in connection with
the development of the Gurney Estates Subdivision;

b. On or about February 14, 2005, the Gurneys and Lehi City Corporation
entered into an Annexation Agreement;

C. On February 23, 2005, the Gurneys, the Young Entities and Lehi
Metropolitan Water District entered into the Water Transfer Agreement;

d. Lehi City granted zoning approval for the Gurney Estate Subdivision for 1/2
acre residential lots;

e. On or about April 28, 2005, Lehi City granted preliminary approval to the

Gurney Estates Subdivision. See Acknowledgment of Preliminary Approval,

Exhibit 2.

no
o



38.  Each of the foregoing entitlement agreements and approvals from Lehi City
benefit and enhance the value of the Gurney Property.

39.  Each of the foregoing entitlement agreements and approvals for the Gurney
Property were made possible by the efforts expended by the Young Entities in reliance
upon the REPC and Addenda.

40. The Young Entities cannot obtain final plat approval for Gurney Estates until
the Gurneys comply with their obligations to transfer the necessary water rights under the
REPC and the Water Transfer Agreement.

41. Inreliance upon Addendum No. 3, the Young Entities have elected to extend

the REPC pending the resolution of the water transfer issues.

42.  Prior to the filing of this lawsuit, the Gurneys never have indicated to the
Young Entities that the REPC was not under extension pursuant to Addendum No. 3.
Furthermore, they have accepted the benefits of the joint effort of the Young Entities and
the Gurneys to obtain approval for the Gurney Estates Subdivision.

Dated: June '3\ 2006.

[ordin G\ ey
N

Randy G. Young |

Subscribed to and sworn before me on this thezz; day of June, 2006.

TR FURE i WALl

ARTEMIS D. VAMIANAKIS \ f \!
> “""_ 50 W. Broadway, Ste. 100 Notary PUBﬁ)C
13 Sait Lake Crty UT 84101
Qoo /3/ My Commission Expires
p 07/27/2008
STATE OF UTAH




CERTIFICATE OF SERVICE

| certify thaton JuIyJ_';L, 2006, a true and correct copy of the foregoing Affidavit was
served upon the following parties of record via U.S. mail:

Lincoln W. Hobbs

Lisa M. McGarry

Hobbs & Olson, L.C.

466 East 500 South, Suite 300

Salt Lake City, UT 84111
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Jetfs & Jeffs

A Professional Corporation

Attorneys at Law

M, DavLe Jerr
mv\;;:. errss 80 NORTH 100 EAST Trenerr ONE (8 31) 373-8848
RapgaT L. Jerrg P.0.Box 888 Facs M (8 1) 3788878
Wiiiam M. JEFFS Provo, UTtax 84803
Rooney W. RivERS
JoHN H, ROMNEY

January 5, 2006
Blake Parrish
WRONA & PARRISH

1816 Progpector Avenue, Suite 100
Park City, Utah 84060

Re: RG Young, Inc., Stone River Development, LLC and Blake Jumper

Dear Mr., Parrish,

1 am in receipt of letters from you to my clients Panl Gumney and Lloyd Guney «lated
both August 23, 2005 and December 28, 2005. In your letter you have inquired caicerr ing my
clients® willingness to close on the property which is subject to a Real Estate Purchasc (‘ontract
between thern and RG Young. My clients have expressed a willingness to move fcrwar with a
closing on the property, but retain some reservations as to your clients’ prior approich t this
particular matter and the position which it is currently taking on substantive igsues.

More specifically, my client strenuously disagreed with the representations of de fault sct
forth in your letter of August 23, 2005. The indications that my clients have cause] the delay in
the closing on this matter is without basis. I would refer you to the Real Estate Purchas:
Contract which imposes no obligation on my client to deliver water prior to the actual ¢ osing in
this matter. Certainly, if water is required for the delivery to Lehi City prior to cloiing, your
client can make its own arrangements to meet the city’s requirements. My clients liave 10
obligation to provide land or water until such time as closing takes place in this metter. My
clients’ prior cfforts to assist RG Young, Inc. by providing water prior to the actua’ closing was
done as an accommodation and a demonstration of good faith, not as a result of an'/ legnl
obligation. Conscquently, we belicve the assertions previously taken by RG Youn, Inc. that my
clients are in defanlt of the terms of the Real Estate Purchase Contract are unfounded.

I have also reviewed materials from Randy Young which reflect an unwillingne: s to meet
the terms and conditions of the Real Egtate Purchase Contract. More specifically, :n prior
communication Mr. Young appears to indicate that he is unwilling to meet the ternis of
paragraph 3 and 18 of Addendum 1 to the Real Estate Purchase Contract. Both of ‘he ri:ferenced
paragraphs are material to the underlying transaction and were inducements for my clieits’

D
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willingness to sign the Real Estate Purchase Contract. [ would therefore request asiurances from
you that your clients are willing to perform under the cited paragraphs so that we c¢n clcse the
deal in & timely fashion. Failure to provide such assurances will be considered an sntici)jatory
repudiation by my clients and may lead to the termination of the Real Estate Purch: se C tract.

Finally, I have received a copy of the Notice of Interest which Stonc River eve. opment,
LLC has filed against my clients’ property. | am unaware of any interest which Stane R ver
Development may have relating to my clients” ground. Even in the event that Ston : River
Development is an assignee under the REPC, such a position would not entitle thera to ifle such
a cloud on the title to my clients’ property. The existence of 2 Real Estate Purchas:: Cos tract
provides at most an equitable interest in property, not a legal one. Moreover, [ hav 3 fou1d no
language in the Real Estate Purchase Contract or its addenda which would authorize citlicr RG
Young, Inc. or Stone River Development, LLC to place any sort of incumbrance ot the zround to
which my clients’ maintain title. 1 therefore have no alternative but to consider yovr clirmss’
Notice of Claim of Interest filed with the Utah County Recorder’s Office on August 31, 2005 as
Entry # 96864:2005 as a wrongful lien under Utah Code Annotated Section 38-9-1 ot sez.

This letter shall also constitute a demand that the Notice of Claim of Interett be
immediately removed. If the Notice of Clains of Interest is aot romoved within fawtaity {20) days
of your receipt of this letier, my client reserves the right to proceed under Utah Cocle At notated
Section 38-9-4, as well as related provisions, to have the Notice of Interest remove 1 anc recover
the statutory or actual damages which they may have incurred as = result of the clo 1d being
placed upon their title.

1 would appreciate you gerting back to me as to how your clients intend to jrocesd with
this matter. I certainly hope that the parties can work towards a successful closing in th s matter.

If you have any questions or concerns, I would be happy to discuss them w:th ycu.

RWR/al
cc: Paul Gumey and Lloyd Gumey

oo
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ACKNOWLEDEGEMENT OF PRELIMINARY APPROVAL

Preliminary Subdivision Plat/Site Plan Approval Has Been Granted to

&W Gotitih

Subject to the followmg

(Project Name)

DRC Redline and General Comments From Meeting Dated: 3/ q/ 05

Planning Commission Recommendations From Meeting Dated: 5/ 24 { 5

City Council Requirements From Meeting Dated: 4/ |18 / 05

Applicant Acknowledgement

The Applicant hereby acknowledges that the above stated project has re:eived

preliminary approval based on this submitted set of preliminary plans daied: 52 j05
and that the approval is subject to all comments and conditions from :he 1eview

and approval bodies of Lehi City noted abave. The applicant further ackow edges

that approval of a preliminary plat shall be effective for a period of ote (1) year

from the date the preliminary plat is approved by the City Council, at the :nd of
which time the applicant must have submitted a final subdivision. plat fcr ap sroval

for the entire preliminary plat, or portion thereof.

[ N,

(1)
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Mark A. Larsen (3727) Wl P BaAL T

P. Matthew Muir (9560) 100 Jb-

LARSEN CHRISTENSEN &RICO, PLLC

50 West Broadway, Suite 100

Salt Lake City, Utah 84101

Telephone: (801) 364-6500

Attorneys for Defendants and Counterclaim Plaintiffs

IN THE FOURTH JUDICIAL DISTRICT COURT

COUNTY OF UTAH, STATE OF UTAH

LLOYD B. GURNEY, BETTY GURNEY,

PAUL GURNEY, DONNA S. GURNEY, AFFIDAVIT OF LORIN POWELL

LEE A. JEPPSON, LaRAE G. :

JEPPSON and LaREE SMITH, : Case No. 060400548
Plaintiffs, Division 7

VS. : Judge Steven L. Hansen

RANDY G. YOUNG, BLAKE JUMPER,
STONE RIVER DEVELOPMENT, LLC,
RCP LAND INVESTMENT, LLC, and
R.G. YOUNG, INC,,

Defendants.

RANDY G. YOUNG, STONE RIVER
DEVELOPMENT, INC., and R.G.
YOUNG, INC.,

Counterclaim Plaintiffs,

VS.

LLOYD B. GURNEY, BETTY GURNEY,
PAUL GURNEY, DONNA S. GURNEY,
LEE A. JEPPSON, LaRAE G.
JEPPSON and LaREE SMITH

Counterclaim Defendants.
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Defendants and Counterclaim Plaintiffs submit the following Affidavit of Lorin Powell:

STATE OF UTAH )
)ss:
COUNTY OF UTAH )

Lorin Power, having been duly sworn, deposes and says as follows:

1. | am the Lehi City Engineer and | have personal knowledge of the facts set
forth in this Affidavit.

2. Lehi City requires 140.4 acre feet of water dedication for annexation of the
38.477 acres of real property identified as the Gurney-Jeppson-Smith Annexation located

at about 300 North and 1700 West. Such real property comprises the proposed Gurney

Estates Subdivision.

3. Lehi Metropolitan Water District, Paul Gurney, Donna Gurney, Larae Lee
Jeppson, Laree Smith, Lloyd Gurney, Betty Gurney and Stone River Development entered
into a Water Transfer Agreement specifying the manner in which Lehi City’s water
requirements for the Gurney Estates Subdivision would be satisfied. A true and correct

copy of that Water Transfer Agreement is attached.

4. On July 27, 2005, | sent a letter to Randy Young and Stone River
Development indicating that the Water Rights Agreement had not yet been fully complied
with and that all of the water rights required by Lehi City for the annexation and entitlement
approval of the Gurney Estates Subdivision had not been transferred to Lehi City. A true

and correct copy of that letter is attached as Exhibit 2.
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5. Since that letter was sent, the situation with the water rights required by Lehi
City for approval of the Gurney Estates Subdivision has not changed. The Water Rights
Agreement has not yet been fully complied with and all of the necessary 140.4 acre feet
of water rights have not been transferred to Lehi City.

6. Specifically the Gurney parties have not transferred to Lehi Metropolitan
Water District the well water rights required as set forth in the Water Rights Agreement.

7. As set forth in the letter of July 27, 2005, until the water rights transactions

are complete, the Gurney Estates Subdivision cannot be scheduled for final action of the

Lorin Powell
Lehi City Engineer

Lehi City Council.

Dated: June 021_ , 2006.

Subscribed to and sworn before me on this the i(_ day of June, 2006.

%)QW/) KO«QZV ")a/‘éé ;\

Notaypy Public

~ NOREEN EDWARDS
@05 N MOTARY PUBLIC « STATE of UTAH
Pi 1123 RORTH 500 WEST
3 LEHI, UTAH 64043
GO, EAPIRES 412007
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CERTIFICATE OF SERVICE

| certify that on July 14, 2006, a true and correct copy of the foregoing Affidavit of
Lorin Powell was served upon the following parties of record via U.S. mail:

Lincoln W. Hobbs

Lisa M. McGarry

Hobbs & Olson, L.C.

466 East 500 South, Suite 300

Salt Lake City, UT 84111
W
T

o
(J%)
0
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AGREEMENT
BETWEEN LEHI METROPOLITAN WATER DISTRICT (MWD),
PAUL G. & DONNA S. GURNEY (PAUL); LARAE & LEE JEPPSON AND
LAREE SMITH (SMITH/JEPPSON) ; LLOYD & BETTY GURNEY (LLOYD)
AND STONE RIVER DEVELOPMENT L.L.C. (DEVELOPER)

WHEREAS, Smith/Jeppson, Paul, Lloyd and Developer are annexing approximately
38.477 acres of property Lehi City identified as the Gurney - Jeppson - Smith Annexation

at about 300 North 1700 West; and

WHEREAS, Lehi City requires 140.4 acre feet of water dedication (54 equivalent Lehi
Irrigation Company Shares) for this annexation to an R-1-22 zone; and

WHEREAS, Smith/Jeppson, Paul & Lloyd own 29 shares in Lehi Irrigation Company and
Paul and Lloyd owns the water rights shown in the attached Change Application (55-1122);

and

WHEREAS, Lloyd and Paul have not received approval of the above Water Right
Change Application; and

WHEREAS, MWD has Water Rights that can be transferred to Lehi City to satisfy part of
the aforementioned dedication requirement.

NOW, THEREFORE, the Parties hereto agree as follows:

1. Smith/Jeppson, Paul & Lloyd will transfer the 29 shares of Lehi Irrigation
Company stock to Lehi City and Lloyd & Paul will prepare and sign a warranty
deed transferring said Well water rights to MWD except A34003 and A53615, which
are small home wells currently in use. The well water right deed must be recorded
at Utah County and the State Engineer’s Office evidencing proper legal title
transfer to MWD.

2. . MWD Paul and Lloyd will work cooperatively through the change application
process to expedite the approval of the change application. Developer will be
responsible for all costs related to the change application process.

The decision on the change application shall be considered final when the Utah State
Engineer has issued his decision and all applicable time for judicial review or
actions have expired in relation the change application.

3. MWD will provide to Lehi City 65 acre-feet of water rights which when added to the
aforementioned Lehi Irrigation Shares will complete the annexation water right
requirement. (25 Lehi Irrigation Company Shares equals 65 acre feet)

4. To satisfy Lehi City’s water requirement of 140.4 acre-feet or 54 Lehi Irrigation
Company Shares specified in the Gurney/Smith/Jeppson Annexation Agreement
and according to acreage owned by each party, the following shares of water are

required by each party:

YOUNGO0036

[ ]




'6E/B1/2685 09:24 8@1768. .22 LEHI CITY
PAGE. 83/83

Paul 257253 Total Shiares

Llova 15,7808 Total Shares
LaRee 7.1806 Total Shares
LaRas 71834 Total Bharas

a it ls determined there are insnificient welfivrigation water rights to
rmest the 140,4 acre-fest or 54 Lehi Jrrigation Compenty Ehares requirement
of thip ngreemen, each party lacking thelr toral mnount will pay M&D
$2308 per acre-Joot for the additional water Mghts to bring the fotal watzr
vights to 140.4 acre feet or 54 Lehi {rrigation Company Shares,

b, If there are additional Well Wates Rights, MWD shall providc a check i
Lioyd in the amonnt of £3000/asre-foat Jor &ll of the well water right
gaantified aboye that excaeds the 68acre-feet less whatever purliun of the
well water right Linyd and Paul wants Jesded baek,

c. In addltion Developer will pay Lloyd S308 per acre-foot for all the well
water rights thet are purchased by MWD

4, Lioyd and Paul warrsnt ipai the well water right herein is free of all iexs,
spoumbranses, st

£ Tiovd and Paul shall provide ax wffidavit chat the weter to be transferred herein has
peen bensfeially used during the pact 15 years.

Signed this 3 davof fe.,é , gﬂ@é .

<’/"’C [
Vel el 27 ('j b e 7 i
~ Pami¥elerson & Tioyd & Beffy Gurmey ¢

1.6 Matropoliten Water Digtriet Property Owasrs

Taul G. & poana 5, Gurney f

‘" Ramdy Ybumg
Stone River Development, LLC Propefty Cwiiers

- CaRee Snidth
Property Owaet

YOUNGO0037

B _ I's) l‘:‘:
23




EXHIBIT “B”

LEHI CITY
WATER RIGHT TRANSFER PROCEDURES

The procedures in this exhibit pertain to all transfers of water rights to Lehi City such as transfers
related to annexations, zone changes, etc.

1. General Requirements. The water right dedication for an annexation is based on the zoning
designation assigned at the time of annexation. Should the zone be changed subsequent to annexation,
an adjustment will be made in order to conform to the water dedication schedule for the new zone.
Acre-feet will be rounded up if the shares/water rights do not exactly match the required amount.
Lehi Irrigation Company shares shall be used as the standard in determining the number of shares
of water stock to be dedicated. Owner warrants good and marketable title to the Stock/Water Rights
and warrants that Stock/Water Rights will be transferred free of all liens, encumbrances and security
interests. Owner shall pay all debts, taxes, charges and assessments agajnst said Stock/Water Rights
existing as of the date that the Owner transfers Stock/Water Rights to Lehi City.

2. Irrigation Company Shares. If the irrigation shares can be used directly in the Lehi
pressurized irrigation system, the shares shall be transferred into the name of Lehi City through
the Irrigation company and the certificates delivered to Lehi City. If the irrigation company shares
cannot be used directly in the Lehi pressurized irrigation system, the change application procedure
in item #4 must be followed. When the change application is final, Owner must transfer the shares
into the name of Lehi City through the Irrigation company and deliver the certificates to Lehi

City.

3. Fee in Lieu of Future Assessments. Shares of stock in mutual irrigation companies are
subject to payment of an annual fee to cover assessments levied by the irrigation company board
of directors pursuant to Utah Code Annotated 16-4-4 et seq. If the city incurs pumping costs in
order to use the irrigation water in the city system, then there shall be an additional assessment.
In consideration for the City’s additional obligation created herein for all future assessments levied
by the irrigation company, Owner agrees to make a one time payment to Lehi City equal to the
most recent assessment levied against the shares being transferred to the City multiplied by 15.

4, Non-irrigation Company Shares. The Owner must prepare, submit, pay appropriate fees
and receive approval from State Engineer’s Office for a Joint Change of Water for said water right
to be used from an existing City source for municipal use as approved by the Lehi City Engineer.
(This will allow quantification and verification of the right by the State Engineer’s Office.) The
decision on the change application shall be considered final when the time for filing a request for
reconsideration with the Utah State Engineer’s office (20 days after issuance of the Utah State
Engineer’s decision) and the time for filing a judicial review action in the district court (30 days
after the later of the issuance of the Utah State Engineer’s decision or a denial of a request for
reconsideration) has run and no judicial review action has been filed. When the change application
is final, Owner must:

a. Prepare warranty deed to transfer title to Lehi City

b. Record deed at the Utah County Recorder’s Office

c. Transfer title to Lehi City at the State Engineer’s Office

d. Deliver recorded deed to Lehi City

YOUNGO0048
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87/21/208085 17:84 2537399 1D PAGE 24

APPLICATION FOR PERMANENT CHANGE
OF WATER .oy iy

e Pai¢ §125. 00
STATE OF UTAH Receipt# 04 p2f Y 33

For the purpose of obtaining permission to maks a pcrmavent change of water in the State of Utal, applicati n is Jiereby made to the State
Engineer, based upon the following showing of facts, submitied i accordayce with the requirements of Seciion 7.:-3-3 Utah Code
Annotated 1953, as amended.

f——— —

———

CHANGE APPLICATION NUMBER: o 274871 WATER RIGH™ NUMBER: 55-1122
(c2220JRILEY) o ek
This Change A;Jpﬁcahon propuses to change the POINT(S) OF DIVERSION, PLACE OF USE. ard NATURE OF USE.
sk e sk sk vk shovke ke kAo ke sk s A sk eke ke ke A T kAo ok kb e sk sk ke e ok ek ok *
1. OWNERSHIP INFORMATION.
A. NAME: Lehi City Corporation
ADDRESS: c/o Lorin Powell
153 North 100 East
Lehi, UT 84043
NAME Lloyd Brent Gurney INTEREST: 100
ADDRESS 8812 North 9150 West 100
Tent UT 84043
NAME : Paul G. and Donra S. Gurney INTEREST: 100
ADDRESS; 8000 North 89150 West g
“Lehi UT 84043
B. PRIORITY OF CHANGE: FILING DATE:
C. EVIDENCED BY:
§5-1122(A34003) , 55-3308(U13554), 55-3309(U13555), 55-3986(UZ1362). 55-4424(U13554° . 55.6423(A53615)
K e e e e e e e e e R e e e e e e mm e e m e R AR e e m e ————e . . - o *
: DESCRIPTION OF CURRENT WATER RIGHT *
..................................................................................... *

2. SOURCE INFORMATION.
A. QUANTITY OF WATER: 0.339 cfs
B, SOURCE: Underground Water Well COUNTY: Utah
C. POINT(S) OF DIVERSION.

P N 72 o: Change [

YOUNGO0033
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87/21/2805 17:04 2537398

CHANGE APPLICATION NUMBER:

POINTS OF DIVERSION --
(1) N 1,551 feet E
WELL DIAMETER;:
(2) N
WELL DIAMETER:

(3) N 1,905 feet E 670 feet from S¥ corner, Sect'lan 07. ETH

WELL DIAMETER: inches

3. WATER USE INFORMATION,

S,

The Water Right represented by this cheange application is SUPPLEMENTAL to other Water Rigrts.

ip PAGE 25
for Water Right: 56-1122 (c222{JRILEY) Page: 2
UNDERGROUND:
50 feet from WYy corner, Section 32. T &S, R 5&, SLBM
2 inches WELL DEPTH 14 feet
270 feet E 1,020 feet from S¥ corner, Section 07, T 4S, R 1E. SLBM
6 inches WELL DEPTH. 522271Eee§L8
. M

IRRIGATION:  from Apr 1 to Oct 31. IRRIGATING: 27.0:00 acres.
STOCKWATERING: from Jan 1 to Dec 31. EQUIVALENT LIVESTOCK UNITS: 136.
4 DOMESTIC: from Jan 1 to Dec 31. FAMILIES: 2.
4, PLACE OF USE. {Which includes all or part of the following lecal subdivisions:)
- : AT .
BASE TOWN RANG SEC{NW _NE SW SE - NW NE SW SE NW NE SW SE NW NE S SE
S 55 IE 07 ] 1 X
18 T XX i |
L2 T R i e il e Ly T T P,
* THE FOLLOWING CHANGES ARE PROPOSED
K e ar e v e e e RN e e E T e m e e . e e . a e m A S, E . e e -~ . ———
5. SOURCE INFORMATION.
A. QUANTITY OF WATER: 112.9 acre-feet
B. SOURCE: Underground Water Wells (7) COUNTY: Utah

C. POINT(S) OF DIVERSION.

POINTS OF DIVERSION -
1)'S 50 feet W 245
WELL DIAMETER; 20 inches

(2) § 2,600 feet W 1.900 feet from NE corner. Section 12.

WELL DIAMETER: 16 ‘inches.
(3) N 1,500 feet W
WELL DIAMETER:
COMMENT -
N 107 feet E
WELL DIAMETER:
COMMENT :

D. COMMON DESCRIPTION: Lehi

inches

(4)
inches

984 feet from SE corner, Section 26,
WELL D

Same as HERETOFORE. but ADDING tie fallowing:

UNDERGROUND:
0 feet from NE corner, Section 12,

T 45, R 1W,
WELL JEPTH: 200 to
T 4.
DEPTH:

T 48,
EP*H:

R
200 to
R 1w,

WELL

Existing Well
937 feet from S¥ corner, Section 06, T 35, R 1E, SLBM

WELL OEP™H:

Existing Well

SLBM
800 fee

iW, SLBM

800 fee
SLBM

YOUNG0034
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87/21/2085 17:04 2537389 1D PAGE 26

CHANGE APPLICATION NUMBER: for Water Right: 55-1122 (c2220J1'1_EY) Page: 3

6. WATER USE INFORMATION. Changed as Follows:
MUNICIPAL: from Jan 1 to Dec 31. Lehi City.

7. PLAGE OF USE. Same as HERETOFORE, but ADDING the Tollowing:

8. 'EXPLANATORY.

This joint change application. if approved by the Utah State Enlgneer, will
ultimately only be vaild when the Water Rights are actually traisferred to
Lehi City. The place of use is proposed to be within the servi:e area of Lehi

City.

9. SIGNATURE OF APPLICANT(S).

The undersigned hereby acknowledges that even though he/she/ther may have been assisted
in the preparation of the above-numbered agg]icat1on. through the courtesy  of the
employees of the Division of Water Rights, &1l responsibility for the accuracy of the
information contained herein, At thg time of filing, rests with the applicant(s).

Vi Lty Evgiteer )2 Jﬂ/ééfz
2~ Leh¥City Corporation

o2

o]

JA/MJ?«__'
aul G. and Donna S.dsurney '

ent Gurney

YOUNGO
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LEHI Building Inspection » 801-768-7120
Planning & Zoning + 801-768-7120

Fax « 801-768-7122

Ploneers Past and Present

BUILDING & PLANNING DEPARTMENTS

09 West Main « Suite 100 « Lehi, Utah 84043

July 27, 2005

Mr. Randy Young

Stone River Development, LLC
9537 South Misty Oaks Circle
South Jordan, Utah 84095

Subject: Gurney Estates Water Rights

Dear Mr. Young:

As ] indicated to you last week, Paul Peterson and 1 were reviewing water right issues and
discovered that the water rights for the Gumey, Jeppson, Smith Annexation have not been
Provided to Leh: City since Lehi Metropolitan Water District has not received a well water right
deed from the Gumeys. Item No. 1 of the water agreement between Lehi MWD, the Gurneys
and Developer must be completed (deeding of well water rights) before item No. 3 (MWD water

right transfer to Lehi City).

Mr. Peterson stated that Lehi MWD does have the water rights to convey to Lehi City and will
do so as soon as item No. 1 of the agreement is completed.

Until the above water right transactions are completed the Gumey Estates Subdivision cannot be
scheduled for final action of the Lehi City Council.

Hopefully the above issues can be resolved soon so that the development process can continue.

Rl

Lorin Powell
Lehi City Engineer

cc: Lehi Metropolitan Water District

YOUNGO0058
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