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IN THE SUPREME COURT OF THE STATE OF UTAH

AN S. CASTRO,
Plaintiff. APPLLLANT'S BAIEF

vs
Case No. 11355

DEPARTNENT OF ENPLOYMINT SECUARITY,
BoAkD OF REVIE® OF THE INDUSTHRIAL
(OMMISSION OF UTAH,

Defendants.
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STATEMENT OF FACTS

puring the past ten yezrs eppellent hes held tue
a1l time Jebs with different cmployers. OUne ves vith
fennecett Copper Company on which he worked z night
shift, end the other with Solt Lake Turkey Precessing
ompany on whichvhe vorked during the dcy time. The
femnecett job is e year around opersticn while the tur-
key preceseing cne is seasonal,- functioning during the
reried frem July to December cf each year.i

On July 10th, 1967 appellént ccmmenced his usual
enmual employment at the turkey plant in Szlt Leke City,
Uteh vhere ke werked steadily until December 19,1967, at
vhich time the plant closed for the season. Feur days
efter his usuel emgleyment at the turkey plant commenced,
tppellant cnd the other employees of Kennecott went on
strike. The strike continued fer nine months.

Appellant admits that because of the strike he is
not entitled to unemployment cémpcnsation frem his em-~
rloyment at Kennecctt. On the cther haad, he contends
thet he is entitled te such ceompensaticn frem his vork -
*ith Szlt Leake Turkey Prccessing Cempany.

efter

Shertly/the seasonal termination cf his employment

"t the turkey plant, appellent applied tc resgondent for

nemployment compensation. hHis applicaticn was denied



heccuce he had not termineted his cmployment with Ken-
secett ofter the cemmenceuwent of the strike. Thet dec-

led to the Appeals referee of respendent
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a6 then te the Beerd of review. Beoth in turn sdctezined
the crigincl decision twhich denicd him compenseaticn.

Thic appeal to the Supreme Court cf Utah is from
the ¢;1it decision of the Board of heview. Two of the
meabers ¢f that beard, Cearlyle F. Grenning and Elliott
t. Gates, in their decision statca as follows:

Ve ¢ cur decisicn lergely on the case of Calvin
B. Scett vs Unenpleyment Compensaticn Cemmicsion wnd
de Compeany, Montene Suprcme Court, 1964, 14l
Ment. 220, 376 P.2d.732. In its decisicn, that court
discstea the cases in the severel states, and on the
basis of leading federezl end state ceses, concludcd
first that o strike dees not terminate the relation
of empleyer-empleyec, end secend thet in the absence
¢l ¢n exprecsed intention or covert act cn tre zart
of the cleimont te specificelly terminate his rele-
tienchiz with the ctruck cempany, intervening employ-
ment of o temporary cv stop-gap rature did not diss-
olve thc cmployer-employee releticnship". (Page 0006
of deccrd)

The trird member cf the Board of neview, H.B.Egbert,
tessented on the pround that the liontena case which was
lie besis of the mejerity cpinicn, vwes nct in peint. He

Steted:"T dissent; I teke the pesiticen thet in the
flontina cose the claiments were werking in stop-gap
tm;leywent, end that in the instent case the clalment,
Cactre, vas working fer an employer for vhen he had
rorked duving the time he was actually vorking at Kea-
-4 . 3 ~ inatn
Jlecctt Copper Corperation. Thercfere, in the instant




ccee the empleyment of the cleiment did net corree;

end te the emplejmwent in the dentene cuse, and the Utah

employment veas net stoy-yap empleyment hlthin the mwean-

ing of that deccisicen.?® (Pagc 0007 of itecerd)

THE ISSUE
The enly issuc of this cese is whether o regular
enployee cf twe separcte employers who have nc connection
vith ecch other, is barred under the statutes of thig
state frem receiving unemployment compeﬁsaticn frem cne
of them cclcly because he is on sﬁrike with the other one.
AinGULNT
The detcrmination of this issue seems to depend on

2 judicial definiticn of temporary or stop-gep employ-
ment,, The case of Calvin B. Scott vs Uneﬁpioyment Com-
pensation Commission et al (141 ilont 230; 376 Pxzd.733)
upon the Board of heview based its decisicn in the in-

tant cose was one wherein the plalntlfl sought and found
teaporary employment while cn strike with Anacenda for
the purpese of carrying him over until the strike ended.
bls intention was tc give up his temporary work when the
‘trike vos scttled and to return to his regular job ot
knrconda. The Court held in that case that the provisions
°Ithe Mentone ctatute which discualified a striking

fMployee freom receiving unomnlcymcnt cempencsation feor his



o vecsiving cenpenaction frei o tenporaiy ctop-goyp job
cring; tne ctrike, which he intended to give up vhon the
steike ended.

It is the contenticn of the appelleont in the inzt-ant
cesc that the Montena case is not in peint for the reason
thet Costro's empleoyment at the turkey precescien rlant
rws nct stop-gap employmont. It vwas a permencnt job on
hick he had vorked fer a period of mere than ten jyears.

I* there had been ne ctrike at Kennecott during 1967, he
rculd have perfermed the same work &t the turkey plant

z¢ he had done previously. His work at the tur*ey plant

7o in ne vey, directly eor indirectly, related to Lis vork
b Kenmecett or with: the strike at Kennecett. LAppellent
contends thet the facts of the case suppert the conclus-
ionz of the minority opinion of the Board of Review.

Section 35-4-5(d), Utah Ccde Annoteted, 1953 ic as
fellovss |

5. "aon individual shall be inclizible fer beneflits
or for the purposc of establishing a weiting pericd:

(d) For =ny veck in which it is feound by the com-
“irsien thet his wicapleyment is duc te o steppege of
cock thich cxists because of o strike invelving his
crede, clecs, or group of verkers ot tnc fuctery ci eo-
t"bliclimeat at vhich he is or wes last employcd! (P.0032){

This cection mekes nim inclligible fer ccupensaticn

from Keunecott, but not frem his lact place of elploy—



ant, The Selt Leke Turkey Preccessing Cowpeny plaat.

coc of Hepkin vs Celifornic Zaployment Com-

In thc

[¢]

ciosicn, 151 PInd 229, the court held thet if o ctrike-

ins emyleyce cbtains work during o strikce from ancther cu-
Jeyer witih en intentien of discentinuing his employment
:ith the ctruck employcr, he beccmes elligible for un-
cployment compencation with the second employer regardléss
of the strike. In ctiher vords, if employment obtainea dur-
inf & strike is hot intended to be temporary or step-gap
encleyment by the employee, but is intended tc be a per-
menent job, the discualificatien ef the strike dees nct
cerry cver te the new employment.

forlringe that doctriﬁc to thc instant cace, if Castic in-
tended that his verk at the tuirkey processing plant be a
rermenent job, he iec net discualified by the strike at
finnecctt fircm recelving ceompensation through hi; eunprloy-
mat with the turkey processing plant. The test is vhetner
tbcemployacnt cbtoined during the strike i; intended te

" cumenent end not merely stop-sup work. Certeinly that
" tie intenticn of Custro. The stop-gap test should

”

1ply te his turkey job us derinitely us it would if he Aad

v

Anile cmployment instead of double employwent.



The Lfeete in the instent case are soamevhat unique
soocwoe of the smell number of pecple who have tvwo per=
mncat jeboe For that reacen, there appeurs to be no
direct judicial determination cf the issue in point.
gerteinly tue legisieture of Utel did net have double
{1l timc employment in mind vhen it enucted its unem-
jleyment cempencation leluluthn. Appellont believes
thet there is no legislotion in tihis state which wes
intended to deprive a full time employece of tve cep-
crete employers from recelving unemployment ccapensaticn
from eitiier cuployer because of a str ike a gainst the
stacr enc.

CONCLUSION

hppcllant, therefor, prays that the majority opinion
1 the Beurd cof dcview be reversed and that he bc'awarded
avapleoyuent cempencetion from his caployament with Salt
tke Turkey Processiag Ccmpany.

Respectfully submitted,

lavu(-uv/(//.)..///é Py

“ Attorney for Aypellunt.
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