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in THE SUPREME GOURT
of The
STATE OF UTAR

HARRIET W BLAKE, )
Plaintiff and Respondent,

vs. ) CASE NO.

10344
£ ARNEST E. BLAKE, LETA R.
BLAKE. his wife, et al,

Detendants and Appeallants )

BRIEF OF RESPONDENT

STATEMENT OF THE NATURE OF CASE
This was an action filed by the Respondent to set aside
a certain Contract of Sale, Escrow Agreement, and War-
ranty Deed for the sale of certain real property by the Res-

pondent to the Appellants on the grounds of misrepresen-
tation and fraud.

DISPOSITION IN THE LOWER COURT

At trial the Court found the issues in favor of the Res-
dondent and against Appeliants and declared that the Con-
vact of Sale, Escow Agreement and Warranty Deed exce-
uted by Respondent to Appeliants were null and void be-
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cause of fraud and misrepresentation on the
pellants and granted judgement against Appeil
favor of Respondent for $290.00 damages

pan o ‘.
anty 2--

RELIEF SOUGHT ON APPEAL

Plaintiff and Respondent seeks affirmance Ot the -
court's ruling. o

STATEMENT OF FACTS

Because of significant omissions and difference -
Respondent does not agree with the Statement of Fy-~,
Appellants.

The Plaintiff and Respondent will be referred 1o & =
Respondent and the Defendants and Appeliants wi
referred to as the Appellants.

On or about the 4th day of June, 1964 the Respore
filed in the District Court of the Fifth Judicial Distnc -
and for Washington County a complaint against the Axe
ants and the Bank of St. George requesting that 1 e
Contract of Sale, Escrow Agreement and Warranty Dex
entered into between Respondent and Appeddants be x
clared null and void on the grounds of fraud and me&
resentation practiced upon Respondent by Appeust
(R. 1 to R. 10) Thereafter and on or about July 8, 1%
Appellants answered said Complaint and “Counter-os
ed” against one Roberta Blake Barnum. a person %!
party to the original action, alleging undue influence X
formed by her upon the Respondent resulting in the x
of Respondent and further requesting a monetary ¥
ment against said third party for damages caused *-

i involved heres ™
course of dealing previous to the one
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r-.aer ané Counterclaim was signed by Appellants who
v eudently acting as their own attorney. (R. 16 to 19)

“emafter. un September 28. 1964 Charles M. Pickett,
3nd Vichett, attorneys of St. George made an
.._es-ance in the action for and in behalf of Appellants
. eq a Motion to Bring in a Third Party Defendant.
_\34 fhe Mothon was duly heard by the court with Mr.
..+ ,resent representing the Appellants and on the 13th
.y, ot October. 1964 the court entered its Order joining
¢ g party (R.25) The Order contained a provision that
wivie apur the third party (Roberta Blake Barnum)
-...u be expedited as the Court intended to set the mat-
w for tnal in the near future. As far as can be ascertained

i het*

srocess was duly issued but was never served upon Roberta
Biyne Barnum, the third party.

Or October 21, 1964 the Court set the matter for trial
anc at that ime gave notice to the attorneys for both par-
nes that the trial date was set for November 30, 1964 to
oW other cases. (R.27) Thereafter the matter was called
for tnal on the morning of December 1, 1964 with the Res-
»cndent, her attorney and several witnesses for the Respon-
Jent being present and Mr. Pickett. the attorney for the
A\ppeilants being present. The Appellants were not pres-
ect and did not appear during the course of the trial which
4. tontinued several times over a period of several days
" allos the Appellants time to appear.

The case was continued until the afternoon of Decem-
fer 1 1964 to aliow the Appellants to appear and then the
estmony of the Respondent and her witnesses, after stipu-

"""On by counsel, was taken by the Court in the presence
¢ Appeliants’ attorney
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In brief. the Respondent and her witnesse: ...
that on or about the 6th day of Decembe- 1943 ‘e A
lant, Earnest E. Blake, approached Respcrgen. | -
quested her to sign certain papers statins thas

e
.

‘q! ty, T, v
spondent. relying on these statements, signed ther - .

witnessing his signature on certain water -

were taken to a Notary Public and executec by -
afer the Respondent learned that she had in reanty coe -
a Contract of Sale, an Escrow Agreement ang » .
Deed that had the effect of selling her home tc Apre -
The Respondent testified that she did not have ne- -
and could not read the papers without them d‘_‘,"'
fore, had to rely on the statements of the Appeliar: o~
her son. The Respondent is an elderly woman f s~
mately 75 years of age. The Respondent further rec:-
that she did not intend to enter into said agreemen= .
was tricked into signing them and upon learning that se s
signed them she went to an attorney and the presex acc

resulted. Trial Trans. Pages 16 to 30)

After said testimony was presented the mate o
taken under advisement by the court until Dewemde
1964 to give Appellants more time to appear. On Decen>
3 it became apparent that Appellants would not appey -
the Court granted judgement in favor of Responder
against Appellants for the relief as set forth herein rren
ly. Thereafter and on or about the 14th day of DecemX
1964 the Court duly entered its Findings of Fact arc -
clusions of Law and Judgement and notice of t¢ ¥~
was sent to the Appellants. (R. 30,34 & 37)

On or about the 21st day of December, 1964 the A%

lants filed a motion for a new trial and the same wés &
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aking of testimony of both the Appellants and Mr.
grrer takl
narles M Pickett (R48)

ARGUMENT

POINT |

'HE GEFENDANTS WERE GIVEN NOTICE OF THE
‘1AL SETTING AND WERE NOT DENIED DUE PRO-
_iss OF LAW BY REASON OF THEIR NOT BEING
tSENT TO PROSECUTE AND DEFEND IN THIS
AUSE OF ACTION AND THE LOWER COURT DID NOT
\BUSE ITS DISCRETION IN NOT GRANTING A NEW

TRIAL

":¢ Appellants’ contention in Point | of their
o1 ¢t apparently can be divided into two general areas,
~amely that (1) they were not represented by an attorney
‘hey had seiected at the time of trial as the authonty of the
arorney that had made an appearance for and in their be-
"al* prior to the tnal setting was limited and (2) that they
vere not given notice of the tnial setting.

The law 1s quite clear regarding the appearance of an
attorney before a court for and behalf of a client. An attorn-
¢ who appears for a party is presumed to represent him.
-owe v Bank of Vernal, 110 U. 496. 175 P. 2nd 484

'%46) Biyth & Fargo Co. v. Swenson, et al 15 U. 345, 49 P.
132711897)

That Charles M. Pickett of Pickett and Pickett, attor-
©15 appeared as attorney for the Appellants is without
;“5“0“ (R24.2526,27; Trial Trans. Page 1, lines 24 to
=) Section 78-51.34, U.C.A., 1953 states that an attomey
de changed as set forth therein. Section 78-51-35

-1
“S A 1953 provides when an attorney is changed accord-
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ing to Section 78-51-34 that a written not,ce MUt ng

to the adverse party and until then .. . he Must rw’
former attomey.” This court in the case of Saiin i
Coal Company v Klemm et al, 76 U 372 290p -
in construing 3 predecessor statute tc Sec.qr “i:
reading substantially the same, said: |

Sy
-

‘J-

“Our statutes seem to imply that a- av.
has appeared for a party may be tre s ;
by opposing counsel until opposing cg.~e
notified of a dismissal or change of ar: -

It would seem proper and logical that a traj cou~
also treat an attorney of record as the attorney 'z ¢ :.
ty until he is removed or withdraws

The record shows no attempt to substitute ar 25
Mr. Pickett. On the contrary, the Appellant testfia: =
he did not ask Mr. Pickett to withdraw (Trans o Mzc
page 10, line 26) Because of this and because cf tme a;
able law one can only conclude that Mr. Picket 4.2 oo
as the attorney for the Appellants, did in fact nave ™
permission to act as their attorney, ‘Trans. of Yo~
pages 4, 5 & 9) and,therefore, is presumed by law ‘<"
been the attorney for the Applellants up to and t.. -
the trial of the case before the District Court

Appellants place great stress upon the fact ther =
authority of Charles M. Pickett to act as their attore =
limited. In regard to this point, the law seems 10 5
the entry of appearance of an attorney is presumptve
dence of his authority to represent the person ‘¢’ .

he appears. State ex rel. Coleman v. Distnict Count &7
L . Y
Judicial District in and for Beaverhead County et at!
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. Mont. 372. 186 P 2nd 91 (1947). 7 Am. Jur. 117. In ad-
the law is clear that any limitation on the authority of

suen. ‘ |

-+ sttorney may not be asserted by the cliant against one

- nad no knowledge of the imitation 7Am. Jur. 2nd 102,

a1 nc place in the record i1s there any notice that the
_shonty of Mr Pickett was limited simply to abtaining the
- nder £ @ third party as now alleged by the Appellants.
. tact the Appellant, Ernest E. Blake, testified that he did
« 15k Mr Pickett to withdraw after he received notice that
se crde joining a third party had been obtained, (Trans.
.+ Mouon page 11, lines 3to 11) and in fact did not restrict
v fienett’s authonty (Page 9, lines 21-23) Because of the
.. picable law and because of the general appearance of
v- Pickett at the request of Appellants with no apparent
~utahor of his authority, it can only be found that Mr.
Ywaet'’s authority was not limited to obtaining the Order
xning the third party, at least as far as the trial court and
e Respondent are concerned. To hold otherwise would
siow a person to retain an attorney to represent him, fail
"> appear at the tnal of the matter, deny that the attorney
"a¢ authonty to represent him at trial if the trial court's
Jeasion went against hum, and then obtain a dismissal or
reversai of the trial court’s decision in an appellant court.

The contention of the Appeliants that they did not re-
"eive notice of the trial setting is with out merit. Rule 5 (b)
'} URCP. provides that orders, notices, etc. Shall be
*ved upon a party represented by an attorney by service
:o0n the attorney. Notice to an attorney is effective as no-
"¢ 10 the client. 7 Am. Jur. 2nd 102. In case of Sherman

| Semno. (Calif) 129 CA 2nd 375 277 P. 2nd 80
') the court said:
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“. .. during the course of a proceedin
of papers on the attorney of recorg .'Lh
. e »

vice upon the attorney is Proper, binds the .

until the attorney is discharged or «, e

out of the case in the manner provideq by e
"

There is ample evidence in the record that not -
the attorneys for both parties was given by the coun (Rf
The trial judge in a statement to both counsel ar the ~,
stated that notice had been given to counsel on Octoer
21, 1964, that that the case was set for tnal on Novery
30, 1964 to follow other cases and was actually caheg -
hearing on Tuesday, December 1, 1964 (Page 38, ine
to 13) Mr. Pickett himself testified under oath at the ne
ing of the Appellants’ motion for a new trial that he recen:
notice of the trial setting from the court. (Page 4. e
14 to 19). It cannot be controverted that the attomey -
Appellants received such notice and that because of o
applicable law such notice to their attorney cns
tuted notice to the Appellants and was binding upon the-

Although the evidence is in dispute the record show
that the Appellants were given notice of the trial seftmg >
their attorney. Mr. Pickett, a practicing attoney #¢:
member of the Utah Bar, stated to the trial court 2™
time of trial that he had given notice to the Appeis™
on the Sunday prior to the trial setting and in fact & «=
prior to that. (page 39. lines 1 to 6). Mr. Pickett alsc s
that he made many attempts to contact Appellars ¥
was unable to do so. At the hearing of Appellants ™
for a new trial. Mr. Pickett testified under oath that ne ¥
the Appellants notice of the trial within a two & g
week period prior to the trial setting. (page 24, lines Z-
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) Mr Prckett turther testified that Appellants stated they
wid be present (page 25, lines 1,2, & 3). The record
wer shows that Mr_ Pickett and Mr. Blake discussed
.+ » matter several times prior to the trial. (Page 26, Lines
_5‘26 s 27) The record shows that the matter was set
’7r|3* on November 30, 1964 to follow other matters, that

n to all parties, that it was actually called

b
sl

otice was qQve
December | 1964 and that the Respondent was present

ot ner attorney and the Appellants’ attorney was present,
+ gt the matter was continued until December 3, 1964 to
~able Mr Pickett to contact the Appellants and that he
ey to do 50 Because of these facts it is apparent that
smple actice of the tnal setting was given to all parties
acuding the Appellants,

it 1s true that a person should be entitied to his day
-~ court. The law must be such. however. to require that
orders of a court be followed and that trials and other
legal procedures not be delayed because one or both of
the parties do not desire to follow the rules and orders of
» court of proper jurisdiction. It is respectfully submitted
'nat the tnal court did not abuse its discretion in finding
that the Appellants were represented by an attorrey law-
'ully entitled to represent them and that they had adequate

ke of the trial setting and were not denied due process
et law

POINT 1}

THE PLAINTIFF WAS ENTITLED TO DAMAGES
BEYOND HER COSTS OF COURT, THE PRAYER
FOR DAMAGES BEING INCLUDED IN THE

CGENERAL PRAYER FOR RELIEF CONTAINED
IN HER COMPLAINT
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Rule 54 (c) (1), URCP., permits the grans,
relief to a party who is entitled to it even the p,\.‘,f
i '!

not demanded such relief in his pleadings. Baseg _...
this provision, the trial court granted to RL‘Sponoert..
judgment for damages that included attorneys fop ,
though the complaint filed by the Respondent de
specifically request the same. In this regard shouig »
pointed out that Respondents’ Complaint, n parag:y:
4 of its prayer, requested general relief (R4). This co.-
in Wheelwright v. Romain, 50 U. 10, 165 P. 513 .-
said:

. in case general relief only is askeq
relief that is supported by the pleadings an ~,
evidence may be granted . .

The California Court. in Knox v. Wolfe, 73 CA. ¢ &
167 P. 2nd 3, (1946) said:

“Under a prayer for general relief in an equzr
proceeding, after an Answer has been filed
Court may grant any relief conformable t: =
case made by the pleadings and the ewdex
although it may not be the relief asked by speu
prayer.”

The transcript of the trial contains ample testro
to the fact that fraud, misrepresentation and decet »
practiced on the Respondent (page 18, lines 17 to X p&
19, lines 1 to 8; page 19, lines 16 to 19, etc). The =
court found that the acts of the Appellants were such .3
41: R. 30, 31, 32, 33). It goes without saying that such &
and misrepresentation put Respondent to the expens *
litigation including the hiring of an attorney.
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n their brief make some reference to the

Apeiiants )
the trial court was in the nature of

. ynat the action in

otaur judarrent, thus exempting it from the provisions

-, 54 ) (- An examination of the record, how-
K. ® N

i show
. at tve tnal, had the opportunity to cross examine

Kkewoon tent s witness and in fact did so, and also had
1 ¥ -

. oumty to present evidence for and in behalf of

+hat the attorney for the Appellants was

roe”

. & .aeliants of he had so desired. In a situation such as
.tete an attorney is present and representing a par-
v ., d *cult to see how a decision of a trial court, at

.~ wear.rqy. could be construed as a default judgment.

Ine aliegation of Appellants that there was no con-
-y-tuai, statutory or other authority for the court to award
rorneys fees 15 equally without merit. An examination
e record will show that the Respondents’ attorney
i-ey were taxed as damages (R.35; Trial Tans. page 42,
ines 50 13}, In cases where a tortious act has raused a
#son roancur leqal expenses in an action against a third
~ty inadent to the tortious act. the authorities usually
"3.2 held that the damaged person can recover costs. in-
~wding attorneys fees, 1n a subsequent action against the
wongsoer. 45 ALLR 2nd, 1183. We have in this case,
“wever, an imtial action against the so-called wrong
‘0" wherein attorneys fees were taxed as damages. In
s reqard, the Court's attention is called to the New Jer-
sev case of Feldmesser et al. v. Limberger, =~ N.J. .. .. ,
&7 A B1S, 41 ALR. 1153 (1925). In this case the court
-creld a jowsr court decision granting to the Plaintiff-
¥esoondent judgment for the costs and expenses of a suit
¢ soeaific performance of a fraudulent contract, said con-
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tract made between the Appellant ang R%
Appellants’ instigation. In arriving at this decrson ¢
New Jersey Court made the following statement ~

“It is the boast of our common |aw that for e
wrong there is a remedy, and upon thy '
tion is built the splendid structure of
prudence.”

fm-a
Our s

it is the contention of the Respondent, therefore ~
the trial court had every right to assess damages unger r,
prayer for general relief contained in Respondent o
plaint, said assessment to include the assessmen; oe
torneys fees as damages. Because of the acts of Appear.
Respondent was put to the necessity of taking legal sy
which resulted in the outlay of money to her damage
The trial Court was certainly in a position to ascery
the amount of damages as the damages awarded o
sisited only of coasts and attorneys fees which a trial (o-
is empowered by law to ascertain.

POINT il

THE CASE WAS COMPLETELY AT ISSUE AS
THE THIRD PARTY MENTIONED IN THE REC
ORD WAS NOT AN INDESPENSIBLE PARTY
AND HER PRESENCE IN THE ACTION WAS
NOT NECESSARY TO DETERMINE THE ISSUES
BETWEEN THE APPELLANTS AND RESPOND
ENT

Rule 14 (a), UR.C.P. sets forth the situations vhee
a defendant may bring in a third party. This rule swe
in part that a derendant may move ex parte for ien’!
join a thirdparty ". . . who is or may be liable to h"‘f
all or part of the plaintiff's claim against him.” Rue
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RC P states in eftect that the Court shall order the
J L6 other parties when their presence is required

>y ~C(e ' : .
e .anting of complete relief in the determination of

(e, 1aim O cross-claim. While the question as to
‘..‘ XY .
. .ot Roberta Blake Barnum, the alleged third
Sl OF 0 . o
etendant of ' cross-defendant” was properly joined

Court 1s moot as far as the issues before this

3y
MRS HT-T
g-e involved it would appear that rule 14 (a) would
her as the record shows that no claim for re-

RV
~ apply tO
;. was made 1n Respondent's Complaint for which she
o,uid oe liable to the Appellants and Rule 13 (g) would
ot apply as no counterciaim was filed by Appellants
against Respondent in which any claim tor relief was re-
.ieved aganst Respondent thereby requiring the pres-
.~-¢ of another party to enable the court to grant complete
+« Tre issue raised herein by Appellants, therefore,
aould appear to be whether or not the presence of Roberta
Rigne Barnum in the litigation between the Appellants and
Kespondent was necessary to do substantial justice and to

pery settie all issues raised by the original litigation.

The action brought by Respondent requested that cer-
‘2.1 nstruments be declared null and void. (R. 1 to 10).
Appeilants there upon answered the Complaint (R. 16-17)
.rd ‘counterclaimed” against both the Respondent and
operta Blake Barnum but requested relief theiein only
wainst Roberta Blake Bamum. It should be noted that
sthough the Appellants alleged undue influence against
Roberts Blake Barnum for allegedly encouraging Respon-
dent n fiing her original action, the prayer for relief
sqanst Mrs Barnum was for damages Incurred in a pre-
nous course of events with no connection to the present
adton It s, therefore, submitted that the pleadings do
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not give rise to a situation wherein Mrs. Barnym becom,
a necessary party to the action as set forth i Ruie
U.R.C.P. Mrs. Barnum did not have a joint iNteres; ,,..,:
instruments involved in the litigation and while the Am
ants may have had a claim against her for damage; 5
cause of some previous course of action. this claim
not appear to be sufficiently connected to the Dreve
litigation to render Mrs. Barnum an indispensibie pye,
Rather. it would appear that any relief to be obtaine
Appellants in this regard should be handied in 5 separe
action not involving the Respondent.

It should be noted that the Appeilants, in paragr:
3 of the prayer contained in the Conuterclaim R &
line 32, etc.) prayed for relief that sounds in the nawre -
a quiet title action against Mrs. Barnum. Again i s
parent that such an action has no connection with pe
lawsuit filed by the Respondent and wouid be better hag
led in a separate action involving the Appeliants ang Mn
Barnum only. In any event if the Respondent prevaes ¢
her lawsuit, it would appear that the void instrumens -
volved would have no effect upon the real property o
cribed therein or upon any interest Mrs. Barmum may te
therein.

In addition to the fact that Mrs. Barnum was not a ¢
dispensible party to the action, it should be notc tx
in the order granting permission to join Mrs. Barnum
court directed that service of process upon her be erpesi
as it intended to set the matter for trial in the nesr st
(R.25).The Order shows that notice of this was mades =
counsel for both parties. This Order was dated Octobe 2
1964. The record shows that the trial of the maties ™
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November 30, 1964 to follow other matters and
tor

otice of such was given to counsel on October 21,
NJ: n -

ot Tral Trans. page 38, lines 5 to 11). The Appell-
‘ n over six weeks to obtain process on Mrs.

o

g weie gI\C )
m and were given approximately six weexs notice
a1

e tmal setung. At no place in the record does there
o N ’

ar a0y evidence that Appellants or their counsel would
el 3

- be ready f ‘
~aught nto the action. It would appear that if Appellants

cnously desired to obtain her joinder in the matter that
irey wouid have either had process served upon her or
»aested & continuance of the trial setting until the same

or tnal if Mrs. Barnum were not properly

-ould be obtained

It 1s submitted that Mrs. Barnum was not an indi-
spensable party to the trial of the issues raised by Re-
spondent’s Complaint and Appellants’ Answer and Coun-
eccimm against Respondent and that the trial Court had
every right to try the issues then before the Court. It is
t.rther submitted that Appellants were neither diligent in
optatming service of process upon Mrs. Barnum nor dili-
120t 10 requesting a continuance so that the same could
% cbtained even though they were given adequate notice
‘hat the case had been set for trial.

CONCLUSION

While & party to litigation is entitled to its DAY IN
COURT", it is apparent that Appellants were offered such
8 "day but failed to take advantage of it for reasons
known only to themselves. It is apparent that there are
70 grounds for reversal. This court should affirm.
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Respectfully submitted,
PHILLIP L FOREMASTER
75 North 100 East

St. George Utah
Attorney for Plaintiff ang
Respondent

I—
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