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IN THs SUPREME CQURT
of the
STATE OF UTAH

RAYMOND OTTESON,

Plaintiff and Res- :
pondent
vs. )

k. E. BAIRD, HUGO EMERY, FRED

MICKELSON, EUGLNE E. WILKEY, ¢ Case No.
dba Silicon Milling Co., and

SILICO MILLING COMPANY, & cor- : 10018
poration,

:
Defendants,
EUGENE E. WILKEY, )
Defendant and Appelleant )

RESFONDENT'S BRIEF

NATURE OF THE CASE

This is an action by laborer for wages.

DISPOSITION OF CASE

Judgment was entered in favor of plein-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
d by the Utah State Librgr
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$221.10 on the seeond count. As part of
ocosts on the first count $100.00 was
texed for attorney's fees, pursuant to
Section 34-9-1 U.C.A. '53, as amended by
Ch. 69 S.L.U. '6l., Judgment was against
the defendants, M. E. Baird, Hugo Emery
and Eugene E. Wilkey. The judgment dis-
missed the case against the defendants,
Fred Miockelson and Silico Milling Com~
pany, a corporation.

RELIEF SOUGHT EY PLAINTIFF--RiSPONDENT

To have the Judgment of the lower

court affirmed.
INTRODUCTION AND 1SSUES

Herein the defendant, . E. Baird,
will be referred to es "Balrd"; the de-
fendant, Hugo Emery, will be referred
to as "Emery"; the defendant, Eugene E.
Wllkey, as "wilkey"; the defendant, Fred
Mickelson as “Mickelson"™ and the defend-

7rant, 'silies MIILIAg Company,. d.sorpora~
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tion, will be referred to as "Silico".

The plaintiff, Raymond Otteson will be
referred to as "Otteson" and his son, Don-
ell Otteson, as "Donell"., The same desig-
nation of "W" will be used to designate
Wilkey's testimony; and ®"Q" to designate
plaintiff Otteson's testimony; and "D¥ to
designate Donell Otteson's testimony. Ex-
cept as otherwlse designated, reference to
August and September, mean August and Sept-~
ember of 1961,

Otteson (respondent) does not agree
with the statement of facts by appellant
¥ilkey. The essential facts were and are
in dispute on the question of--at whose in-
stance and request and for whom the plain-
tiff and his son, Domell, rendered their
services for which no payment has been
made’ uilkey contends it was Silieo, 0t-
teson maintains it was Wilkey, Baird and

EEB( y the Sl‘m h ar \W’ (lll ,;'g 341111 inds Services
ry g{/t\ (élr( s ana 10[08 \41/ u( Hur ea 11/1 Utah State’Lt u\\on th‘
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Judgment was an advencement upon wages,
is in dispute.

Otteson denles that the evidence
reasonably or falrly established the fol-
lowing, or any of them:- (1) that the de-
fault of Silico admitted Ottesons were its
employees; (2) that Ottesons' testimony es-
tablished Ottesons egreed with Silleo to
work as Silieo's employees; (3) that the
Ottesons aetually worked for Silico; and
that Ottesons' services were accepted by
Silico; (4) that between August 6 and Sept-
ember 1, physical possession of Wilkey's
business properties were delivered to Si-
lico; (5) that Silico worked the properties
(wilkey®'s at Nephi) and filled orders; (6)
that on or ebout Auguat 16, Wilkey discon-
tinued his rock business; (7) that Wilkey
had an agreement with Silieo whereby Wilkey
wag to receive twenty per cent ownership

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Baird was an agent of Silico to employ Ot-
tesons.

Otteson agrees that Silico was a for-
eign, (paper) eorporation; that it quali-
fied to do business in Utah, July 25, 1961.
He agrees that Baird was its, or one of its
promoters; and that Baird was not en offi-
cer or director of Silico until September
14, 1961. Baird was then made a director
and Vice-Fresident.

STATEJENT OF FACTS
During the summer and fall of 1961

Wilkey owned and was engaged in the roeck-
erushing business at Nephi, Utah. His
rosk crusher was loeated near Hephi, Utah,
In July, 1961 he employed the plaintirf
and his son, Domell, to work for Wilkey
at or in connection with his roek-crush-
ing (tr. "w" 11-13, ®0™ 40, “D" 57).
About the middle of Angust. Wilkey
Spomsored by the S, Oumner Law Libwary. Fudin for digitiation provided by the Insttte of Museun and Librars Services
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Sponsored by the S.J. Quinney Law Library. Funding fo

keys) were going to sell his outfit, or
lease it, or something, to Silico; and
that when Wilkey did that, Ottesons would
be working for them (tr. "O" 41).

Towards the end of August, 1961 Ot-
tesons had a conversation with Baird, Em-
ery and Wilkey. They wanted Ottesons to
show them some rock samples; and they per-
sonally paid the Ottesons $10,00 to make
the trip (tr. 42). Ottesons made the trip
and did the work (tr. "O" 42, 52-3, "D%
58). 4Also, towards the end of August,
1961 there was a conversation between Ot-
tesons end Wilkey, when ¥ilkey ssid he
had his transection completed with Balird
and others and from the beginning of the
1st of September, Ottesons would be work-
ing for Silico with Baird; that Mr. Baird
would pay Ottesons (tr. "O® 43). But
there was no chenge on or after the lst of

September. Wilkey eontrolled the wori eand

igitization provided by the Institute of Museum and Library Services
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told Ottesons where and what to do; and

the rate of pay was the same (tr. "O"

44~-5, "D" 66-7). Orders were taken from
44-5, "D"

wilkey (tr. "0"/ 66-7), by Ottesons until

their last work on September 20, 1961 (tr.

"O" 44-5, Ex P "3").

Wilkey hed no other writing of an
agency between himself and any of the
other defendants concerning the employ-
ment of Ottesons or either of them (tr.
"w" 21).

Baird was not employed by Silico.

He was putting Silieo together; he was

a promoter for the purpose of putting
this company together. He did msny
things without the gompeny's knowledge

ln preparation for the finel.--which was
to be done by the officers of the com~
pany (tr. 35-36). Baird and Emery hed
talked with Lilkey about orgenizing Sili-

5/)097\9'1’(/% §(’ S,?&I£7}YNW ﬁlﬁ\ M&xﬂu t/ig]ﬁl:gulpm]ﬁm\'/‘u( 7\1'1/1, /ﬂ\% 4)/ Buseum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

.



Prior to September 1, Ottesone were
paid about each two weeks. Wilkey diad
not dispute the amount the plaintiff and
his son earned; and that they had not been
paid (tr. "¥" 19-20). Wilkey sald he was
to pay Ottesons for their work up to Sept-
ember 1, 1961, and from them on it was to
be Baird (tr. "O" 43, 46).

About the middle of September, Otte-
sons asked Wilkey for thelr pay. Wilkey
said Baird was to make the payments. Wil-
key called (phoned) Baird. Wilkey report-
od Baird said he (Baird) would send the mon-
ey down right away (tr. "O" 46-47).

Thereafter Otteson asked Wilkey sever-
al times for the money. It was always with
the same result--Baird had not sent it (tr.
"0" 45-6). After plaintiff asked Wilkey
for the money, and he said Baird hadn't
sent the money, Ottesons went to Salt Lake

S&bwt r/nse§t7eqb/é>rj\'. mqwg )g'dg//l um)\'l%ﬂ hl{tpm&””B&fﬁ’ Services
Library Servicés and Technology Act, admintstered by the Utah State Library.
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eand tmery at their corusher (in their trail-
er house)., Ottesons then asked Baird and
Emery who was going to pay Ottesons. Bailrd,
in Lmery's presence, answered, "%e are go-
ing to pay you--that Emery's been making
out the pey rolls todey® (tr. "O" 48, "D"
59-61, 68-9). "We'll pay it" (tr. "D" 73,
"w* 92), Wilkey sald he'd called Mlckel-
son and Mickelson had sald that if they
(Baird and Emery) didn't send the money he
(Mickelson) would take it out of his own
poeket and pey us (tr. "O™ 49, "D" 72),
Both Mickelson and Wilkey denied this (tr.
"w" 8%5; tr, 109).

The last thing Ottesons did {ogether)
was on Septemder 20, when Ottesons helped
take down Wilkey's erusher on Wilkey's
land east of Nephi, preparatory to moving
same (tr. "C" 50, Ex. P-3, P-5). ¥hen Don-

el presented his time for Peyment (Ex.P-6)
S/ oS 1*\ the X Qplﬁt\e%qg\ IJI/-§ ’/r - dig g%l}[ 1’(/11'\];/59 Tute (/ Wl/ bum ar 7(/%7/ '(uj\’?«?i(‘m‘
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his place as part of "our" records (tr. "k"
96).

The last work Donell 4id was on Septem-
ber 26 and 27, 1961, getting some rock ready
for shipuent (tr. "O® 51, "D" 61-2, *wW" 108,
Lx. P=5, P~6). Donell did the work on Sept-
ember 26 and 27, 1961 at the request of kil-
key (tr. D" 62). Wilkey told Domell that
Wilkey had some rush orders for some rocks.
Donell said he'd stick with him (Wilkey).

No one else asked Donell to perform the ser-
vices. He thought the c¢rusher had left at
the time he did his lest two dey's work.(tr.
"D" 61-2, 68, Ex r-D, P-6.

Donell requested Wwilkey to let him
have some money; and on September 23, Wilkey
let him have his persomsl check for $10.00
(Bx, "D" 1) and on September 26 Wilkey let
him have his personal check for $£15.00 (Ex
"D" 3). Donell promised he'd pay it baeck
in a few days., Otteson told Wilkey he had

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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thing about getting it baock, as Donell,
¥ilkey then gave plaintiff his personal
check for 350,00 ("D" Ex £ "w" 86-89). On
ohesks Wilkey wrote "Silicon". He wrote

it to identify his business on Silico besis.
It pertained to that part of the operation
(tr. "w" 104).

On Exhibits "D*"-1 and “D"-3 had writ-
ten on their faces "Wwages"™, This was write-
ten by Wilkey's wife, for book work (tr.
"." 90-91, 101). That the failure of writ-
ing "Weges™ on Defendant's Exhiblt Z was
just an oversight (tr. "w" 105).

When the money wasn't sent down from
Salt Leke to pay Ottesons, Wilkey didn't go
to or ask Miokelson, Secretary~Treasurer of
Silico for the money to pay plaintiff and
Donell. The people whom Wilkey asked for
the money was Baird and Emery personally
(tr. "w™ 04-5).

Sponsored by thé Qui n& /, \M /(W h’ /11/71’” isel Pgyices
Ih Au ulé:bm( 79/( oA, Rdnminisiered by the Stah STe /!(71 Miek‘
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In September, on behalf of said corporation,
he turned down the requests of Otteson and
Donell, for payments for the labor on which
this case 1s brought (tr. 110). Their names
were never on the payrolls of sald corpora-
tion. Miekelson told kmery and Baird of the
requirements of Silico, that its employees
were to be furnished with W-2 forms; and its
officers knew of such requirements. No

such forms were furnlished Ottesons (tr. 110~
111). It waen't Wilkey's deelsion that Ot~
tesons were not listed as employees of Sili-
co, It was for Mickelson or Emery (tr. "u"
100).

In answer to plaintiif's written inter-
rogatory to Silico, number "3%, filed May
10, 1962, whether Silico contended Ottesons
worked for Sillco, and 1f so, to diseclose
such records ("R"™ 24), Mickelson answered
he did not contend Ottesons were employed

Spmby’(/ /WJ. Qp&rlsonc'j\: Fz(ivwm/ignx‘/on 9«04”/ olmaltlmnumu c/({/R/wM!'){yg\
Library Services and Technology Act, administered by the Utah State Library.
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Wilkey knew that Siliec didn't in Sept~
ember, 1961, 1list Otteson and Donell as its
workmen., Wilkey didn't know whose deeision
it was not to 1ist them as employees of saild
corporation (tr. 99-100).

There are no minutes of Silico between
July 25 and September 14, 1961; and there is
nothing in the minutes of the corporation
concerning the acquisition of any property of
Eugene E, Wilkey, or the return of said pro-
perty to Wilkey, designated in the Bill of
Sale P-1 (tr. 77-78).

There was a conversation between Wilkey,
Baird, and kmery and a Mr. ¥Willlems asbout Aug~
ust 16 in Silico's office at Salt Lake City
(tr. "w® 25). There were other papers signed,
but they all boiled down to the Bill of Sale,
dated September 6, 1961 ("w™ 27). By its
terms Wilkey agrees to and does hereby sell
to Silico for 4500.00 and other valuable eon-
sl ieration paid by Silleo, wllkey's rock equip-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Wilkey executed plaintiff’'s Exhidbit "1"
(B111 of Sale) to help the: get finances;
and they never got the money. &hen he got
dback sald Exhibit, Wilkey knew Silico didn't
have the money to pa; these bllls (involved
herein ) (tr. "w® 99).

Wilkey testified he was to receive
$600.00 es @ monthly income. He called him=-
self an employee; and the money wages {tr.
"4" 30); Wilkey was working for them, or
with them, for about 6 or 8 months (court-
106). Wwilkey expected a man by the name of
Crossman to put in $5,000.00; and it wasn't
put in (tr. "w" 106-7).

The court suumarized Wilkey’s testi-
mony:--in substence that if "you" (Wilkey,
Baird and LEmery) got an operation that was
workin- and so on, they would get capital
from some place and make & financial success

of it; but they didnt*t; and therefore the
vrwhole thing ‘collepsed (Tx ) XOT) g ot s

Machine-generated OCR, may contain errors.



ARGUAMENT
Wilkey attacks the judgment on the
grounds that the evidence does not sustain
the judgment. On such an appeal our court
has said:

"The plaintiff having prevaliled, he
is entitled to the benefit of the evi-
dence viewed in the light most favor-
able to him, together with every infer-
ence and intendment fairly and reson-
ebly arising therefrom.™

McCollum v. Clothier, 121 U. 311,

Syl 1; 241 P24 468,

sald cese was an action to recover up-

on quantum merit for services rendered.
Said MoCollum cese gives the rule of law
which should govern this case, The lower
court's Judgment should be sustained.

Wulkey's statement that he resided at

Nephi during the summer end fell of 1961;
and thet during that time he owned and wes
engaged in the rock business (tr. 11-12},
of itself is sufficient to show Ottesons
were his employees, when they at that time

Sponsored /*i'{rh(’al. Quinpey Lawglibrary. Funﬁ)r ﬁﬁ://l:ul{m vrovided by the Institute of Museum and Library Services
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It was not until after September 20,
1961 that Wilkey took his rock-crushing
equipment to Salt Lake City. It is a reason=-
eble and fair deduction irom the evidence
that Wilkey offered the sele of said eguip-
ment, or & lease of same, to Silico; end
thet he took his machinery to Selt Lake City
in an effort to aceomplish the sale or lease.
But he wes not suceessful in so doing. He
received no consideration on the executory
econtract (Ex. P-1).

Silico qualified in Uteh, July 25, 196l.
The evidence establishes that it was a paper
or straw corporation without assets. The
evidence is also clear that Belrd was one of
its promoters. Wilkey and Emery Joined him
as niembers of a promoters' syndicate, to try
to secure equipment irom Wilkey which the
said corporation nmight accept as the besis
for raising finances to launch the unfinanced

.
corporation lacking assets into a hoped-for
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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There is &n agreed novation between all par-
ties by which the corporation is substituted
as a debtor to third party creditors with
the full knowledge and consent of the credi-
tors to such novation,

There was no fair or ressoneble dedue~
tion from the evidence that Wilkey was ever,
at any time, appointed by corporate officers
of Silico to employ Ottesons; or that he hed
any authority from said corporation so to do.

There is no substantial testimony that
Baird was an egent or manager of Silieco to
employ workmen for Silico at Nephi during
September, 1961. Baird was doing things
which the officers of Silieo knew nothing
about towards the final--and to be later
approved by the officers of Silieco. It was
only a few days after Belrd first became sn
officer of "Silieco"™, September 14, 1961,

that its Secretary-Treasurer refused to pay

Spor 7 u by rppj Q”/l'u\ In$ iBrar Y. %97 o for ’;ﬁ(auea/cl ed by the /;?thc(?%l;?%ﬁﬂw;pggﬁ
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they hed been or were employed by said cor-
poration. Ottesons' names were never put
on its records as its workmen.

It is a logical deduction from the facts
that when Baird became an officer of Silico
on September 14, that 1f Ottesons were its
employees, he would have seen thst thelr
names were put upon Silieo's records as em~
ployees, and paid. But Baird did not, after
begoming Vice~-.resident, send Ottesons to
the Seoretary-Treasurer of Silico for pay~
ment. Instead, he said "we'll pay"®.

Silico hed no rock-crushing equipment
or business at Nephi during September. The
roek-crushing equipment and business was
Wilkey's. Wwilkey was never a stockholder
or officer of Silico. The only writing be-
tween Wilkey and Silico was plaintiff's Exe
hibit "1", a tendered, not not accepted
Bill of Sale. This was in the nature of a

continuing offer to purchase or subseribe

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

for stock “1n exéNaze foT. sald property, sub-

S



jest to the debts thereon. Wilkey received
no payment for sald Bill of Sale, either
cash or stook,

There is no showing that pleintiff's
kxhidbit "1", .Jilkey's Bill of Sale, as such
was delivered to or accepted by Silico. It
was Baird and imery with whom Wilkey wss degl-
ing. They were to make the payments accord-
ing to Wilkey.

The evidence shows no corporate author-
ity to any person to ascquire the property
of Wilkey designated in the Bill of Sale for
said corporation for issuance of its stock,
or other besis. ©On the eontrary the evidence
shows there was no corporate meeting of the
board of directors; and there was no general
manager authorized to act for said corpore-
tions Our Uteh law appears to be that to
bind a corporation there must be a meeting

of the board as such and authority by them

ive kw P ing
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& Milling Co. 37 U. 349; 108 P. 1128 and
Aggeller & Musser Seed Co. v. Blood, 73 U.
120, 272 P. 9338.

The Bill of Sale does not meet Utah's
statutory requirement of a transfer of pro-
perty to Silico for its stock. Article four
of the Articles of Incorporation of Silieo
suthorizes the issuance of 100,000 shares
at a par value of One Dollar per share, Sec-
tion 16-10-17 U,C.A. '53 as amended by See-
17, Ch. 28, :5.L.U. '8l provides that the
said shares may be issued for such consider=~
ation expressed in dollars. Here the Bill
of Sale provides the consideration of
*$500.00 and other consideration”. The re-
cord shows no comsideration paid; and none
authorized or egreed to be paid by Silico.
The logical deduction from the evidence is
that this Bill of Sele wees de€livered to a

promoter to see if funds could be raised to

;.8ffect a sale; t mt‘,,(»,,,,( Lunds mm,quﬁmﬁ i
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that no sale was made; and the whole promo=-
tion scheme falled.

To hold otherwise than that Wilkey 1s
liable herein would mean that he could ask
workmen to perform labor on and with his
property, and by a hopeful statement that
some one else would pay, to thereby deprive
workmen of their wages, and to give to those
receiving thelr services rewards for their
mis-statements. It would be an unjust en-
richment by %ilkey, who received fruits of
Ottesons' work, and then leave Ottesons
without wages.

"A promise to pay for services render-
ed will be implied egainst a wrongdoer
who never intended to pay, or who intend-
ed deceitfully to avoid psyment, °c°°®

71 ¢c.J. See. 16 p. 52-~-Work and Labor.

It may be that Wwllkey, by some strange
construction, believed he was an agent for
Silico when he told Ottesons that after
Septenber 1, 1961 they'd be working for

Spomnuxhxe/msz. Q_)u/n77(*Nﬁ'i’&_helxlhzgt)h/g/l:(x)gg)\tlts lv_\’M?I’f/ultt/he’lm]uanmla&usﬂ
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tain that construction. Even if he &0 be-
lieved, such does not entitle him to free-~
don trom liebility herein. In such event,
it was a stetement which was an implied war-
ranty that he wes such agent; and that fail-
in this, he wes and is personally liable.

*Aceording to the rule now prevailing
in a majority of the jurisdioctions, which
is in accord with the rule adopted by
the American Law Institute, an agent who,
in contracting with a third party on be-
half of his prineipal, 8o exceeds his
authority that the prineipal is not bound
upon the contract, becomes liasble to the
third party, essuming that such party has
no knowledge of the agent's lack of author-
ty, upon an implied warranty of author-
ity though the sgent acts in good faith
and belleves he hes the authority which
he assumes to exercise.

& Am, Jur. p. 252, See. 322.

Mickelson's explanation of the connec~
tion of Beird with Silico does not give
Baird authority for or on behalf of Silieo,
to employ Ottesons. iickelson's answers to
his own counsel questions in substance were:
Baird's association with the company was

that of a promoter. He was not employed by
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sald oorporation--he was putting it together
(te. 36).

One observation on appellant's request
for relief outside the usual consiruction of
pleadings, asking for an effirmative Judg-
ment for the $75.00 advancement to Ottesons,
if such relief is sought on behalf of said
Wilkey, certainly he would be liable for a
negligent misrepresentation that others would
pay Ottesons, and estopped to say when Silico
was insolvent, it is liable.

These are established by the facts, or
are reasonable and fair deductions from the
factsi- (1) thet Baird, Emery and Wilkey,
in the latter pert of August, 1961 asked Ot-
tesons to explore for rocks for them, and
paid Ottesons therefor; end thereafter to-
gether, es a promoter syndicate, they tried
to effeot the transfer of Wilkey's rock~
crushing equipment and business to Silico but
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sons for their laebor in iugust. He said he
paid them "what I owed them" (tr. 82); (3)
that Ottesons looked to Wilkey for their
pay; (4) that Wwilkey never went to the Secre-

tary-Treasurer of ®ilico for the money to

pay Ottesons, but went to Baird and Emery per-
sonally; (5) thet the work done by Ottesons
was upon the property of Wilkey; (6) that the
manner of performance was controlled by Wilkey,
and ocoasionally directed by Baird; (7) that
Ottesons were the employees of ¥ilkey, or of
Wilkey, Baird aend Zmery; (8) that the bene-
fits from said employment came to Wilkey as
owner of the roek-crushing equipment, and
indirectly to Baird and Emery es members of
the unsuccessful promoters' syndicate; that
neither Wilkey, Baird or Imery was an esgent
of Silico to employ Ottesons; (9) that Sili-
co never ratified sald employment, but on
the esontrary, refused it and refused to pay
s.£0n, said. work;. {10} ..thak. the. $75.00 was. an.
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advancerent by kLllkey; and the oredlt of

same on acocount by court was proper; (11)
that when Ottesons asked Wilkey first and
then Baird and Emery for the pay, Baird's
answer in the presence of Emery was "we'll
pay"; that when Wilkey said you'll be work-
ing for "them" he designated Wilkey, Beird
and Emery, or it wes but a foreeast. This

is strangthened by the fact that it was
¥ilkey who would get the benefit had the pro-
motion been successful. He had a business

to sell; end during its operation he received
money .

The summary of the evidence by the
court and Wilkey appears ocontrolling:

The eourt: Wwhat you (Wilkey) sre say-
ing in substence is, that if you got an opera-
tion that was working and so on, then you.
would get easterc capital or capital from
some place to meke a financlal success of

it
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The witness: well-=-

The court: You didn't get it set up
and therefore the whole thing eollapsed and
that's the problem 1s it?

The witness: Yah.

SU..ARY

Su'marizing Otteson's position, 1t was,
and 1s, that in the summer and fall of 1961,
Wilkey was the owner and operator of a roek-
crushing business at Nephi; that in July he
employed the Ottesons to work for him inm Wil~
key's business; that from July to November
22, 1961 wilkey tried to effeet a sale of
his rock-crushing equipment to Silico, and
also to secure for himself a position of em-
?loyment with the prospeetive purchaser--sili-
60; that to accomplish thie he joined hands
with the promoter of said company, Baird, and
one of its officers,Emery, as & promoter syndie

cate; and as an effort to produce this result

Wlke wife slgned f Sele -
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it did not become effective as such because
said Wilkey, Baird and Emery could not se-~
cure the finance to do what was reguired to
join said Silico; and on November 22, 1961
said Bill of Sale was returned to ¥ilkey;
that Ottesons never ceased to be employees
of Wilkey; that Wilkey directed and con-
trolled their services; until September 27,
1961 to rill orders for his crushed roek;
and that Ottesons were eaiding Wilkey to con-
tinue his operation to give him the oppor-
tunity to effect the sale,

It 18 a reasonable and fair deduction,
as found by the court, that it was at the
instance and request of Wwilkey, Baird and
Emery thet said Ottesocns did the work herein
involved for Wilkey, Baird and Emery; and
in faot and law they promised to pay there-

for,
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U oL
scoordingly Otteson subaits tae Judg-
ment should be affirmed with costs to res-
pondent,

~ated ey 18 , 1964,

Respeotfully submitted,

/s/ Udell R. Jensen

dell K. Jdensen,

dttorney for rieintiff-
respondent

125 North Meln itreet,

Nephi, Uteh.

~

I hereby certify that I meiled two coples
of the foregoing Plaintiff-respondent’s Brief
to ir, Willliam H. Henderson, Attorney for De-
fendant and Appellant, at 711 %?ston Building,
Salt Lake City, Utah, on the _18 aay of
May, 1964.

/s/ Udell R. Jensen
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