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CASE NO. 7698

IN THE SUPREME COURT
of the
STATE OF UTAH

CONRAD H. MORBY,
Respondent,

—vs.-

WALTER LAWRENCE ROCERS,

Defendant and Appellant, E E E _E‘? '%

A/ d B 4 M.

MRS. WALTER LAWRENCE ROGERS, . ”'g P H
Defendant. SkEP 14 (951
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RESPONDENT'S BRIEF

RALPH A. SHEFFIELD
DEAN W. SHEFFIELD

Attorneys for Respondent.

Sponsored by the S.J. Quinney Law Libra
Library Services

the Institute of Museum and Library Services
e Utah State Library.
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automobile. (Tr. 1561, 162, 163, 197, 198)

is to the collislor itself, the record discloses
the followinT thin ;« occurred

Boyal Sbocliing, was apprazehing thi2 scene of th@
accident from the north, proceeding south at the time the
collision occurred. (Tr. 187). He was ridinc in a pickup
truex with tuo obher persons. As Lhey came over Lhe brow
of tiic hill to this morth ogwthe scene a#{f.‘tlze accident he
saw Pan objuct come up above the vision, the vi:sioiz of the
road, liks vou could sce oul over t “'z; daslk or omethizm,'
scmething: sbove the dask®. As they got closer he ident-

-

his bike then lying

T _orhy and |
in the middle of the rocad. (Tr. 187, 188) From this the
Jury could £ind that Gary was throwm in the air by the
izpact of the Pozer's machine, yet app sellant in nis brief
states al page 6 and other placss, that the boy and the
ed over, as lhough this were the faet
which the jury was bound to find, whick, of course, it

£}

was not, further support of the theory that he was tlrown
into the air by the imcact is found in Tr. Bernson's
testimony, where he describes the severity of the damage

to Garyt's brain, as determined by the autopsy (Tr. 13 in

mrticulax:‘l,)“,“/ /Md ()Imgxu\ gum/m ’?gﬁ itiz ullm%‘;ﬂiggimme}n/ [g;}v:e'u‘mit a‘S

Library Services and T((/um/u 7y Act, administered by the Utah State Library.

his. q,»: gor ke Sk S *-Wﬂ"ﬂ "mmﬂwwew‘than a mere fall from



2 “icrcas Lo tause a}‘h wds dnJury \ube L7pdG o car ok loy

piteraiad L pedirect goamdnstion in responsy Lo

uesksdnzs (r. &)

¥

<o 0 edaxddy W o
foree of Loeet, did X
oy W T »m.“- 5y

. Y B 4
¥ } - af‘_ % WU i RS D 5
PR V3 , PSR S LV ANNIEE SN Wi X SR e b&

ol srat w f; Mﬂ .

\L

thin~, bacauss fresk ammm ean 4wwx m E @@:}‘

ot beldeve Uiv L sueh & fally &k % ‘&‘-if"f- R ek

af tte hoas Tre B 0] T8ve Ceet cg il ey e
":';f wd%%’

A
_-’fuw’w«sw i@ ix«“

&t of wuage Lo
e onowendd Lawn conslderable fores Lo

m&g
X i

W& g Tl
(Gk e d

(e @ asl B)s aimd the Lo

gonciinn prior b o

&

2% .. S eyt TR S O A S o B ma el
L tlat Hhe slaleoent Tk Lisvpio

e NP N S

were Llpped et ;L, Doy W

D e

fhi.ﬁ W WW‘ L 4 Ly ﬁﬂi}«. Pladatdflts el

a8ponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Te (/mr)/w 7y Act, administered by the Utah State Library.

sl mituation wos ab tho time




the accice L ocowrped with rospast to tro bridew amd tie e

fars lane. It &8 nobt oducire &R aovellart seess e v

indicaie,

B¢ At pages 5 acl 7. mpvellyal relntes ar nob whet fe
forare? toatds ny oonly, of what comurrad. The Juey wae

at Lilarty 0 beliave rogewe story of Mm #ilindon oy

$stalisve 1L a: they ‘m chose, lowever, In alditlon to

pedatad out above, many obors &rmonr

which £l dircctly 3 the fses of the 1

fenpider ¢ shirass ehe boy eab charoly dn

far; the front whesl save in cortact with the yiskt i

Wapey of tho automobiled, gl the Ybotbom ﬁf pXc ﬁ m
Bpallodts Wriaf, oo en

ot 4L m mm W Bnorn oo
and vd*;;wh can be seen on the bicvels ibu

18 (e F) and

in the mat e thersof (Bes C).» The Lwo denls wers bobh
w# w mw tha
WM e, SV IEY, X0 0 %tM/ GHELANE S 1 ,?"}M m Cary

Library Services and T((/um/u 7y 41/ uz//mm\/uu//m the Utah State Library.

e TE o ot oal,.




ae whan ha lab Too take ite (T, 174, Qfflosr o lombaclh,
the Lo ilaline alficg, sew the (2w $0 Lho poay mRbte
piard, and thal soo palad on Lo roar cudouard et e elbe |'
of Lo low:r Jdant wae ke sawms o lor & bha m an Lhe
defominrd's awbamebile, (ir. 115) and Lhet $he can

the tndpuard v LRe only GRme % Ohwe blopels,

the o Mlcer wWAs wmble w

of trial, it = M- brou sﬁm

; : a L% P &
fonrriar ba e ticl across thew

In iispopnadles Foers! stotesmt that the
gigroly dn Sront of Wis el his ri $uth Prood card of dhe
fiinnos t % ax v Soule M $A R A

gorat, ercert far Lhe Lot

A dliack tdn fees Ll e sEry Liws Jogleally

4

m,g Lor Lho dnonoe B the Ligrelo,
Comtlaming howewar, wilh Lho stanowst of %lacke®,

y & page 7, apvellont &Wa Lol Bogies smng his ox Lo
il |
the left ond “ab’ %&m&" he wae alvmet Lo Lhe aire of the

S/wmmu/ by the. SJ ()l/llm<1 Law Library. Funding /01 1il gitization provided by the Institute of Museum and Library Services
ity d S wdwidiiered by the Utah State Library.

AL R Bers £ L hiv talobe

okl A A




Little® but ke ¢1 pob want to ™M ovar® the boy o
re mlled Do car quic Ay Lo the lefii. OO rer arlonbach
saetifed B Cid otheyr wiliazsges, thal the tracks »f the X
aoomobite went . Lusdght dmbo the coonl. (Te. W02, TIU)

Poa alTicer Aurther ndfertad Llal Lhere was o Lnddecstion

that brotes bar beot asplied or an abrupl turn nodle oo

‘ wany pe 2 SR . ) - B Yo el bnr v o g |y [ ”,
St e Lo a Prom hask on She Sigiiea wead oot o
i
S e . o N I S - s ’ )
o tre car 0. (oL 102, Hap)
¥
ool

zers staled variously that he w

R P by e,
S .x:-)bi’... i3

ay Delicotiong of nooiloonce io weadily amparent,

F P PR IR S S EE P Wy R P
: Ty (ol A 1 ¥ fea 4 N R A e O R Y 4
Rﬁghh?ﬂ SVH{; LN GRE LT gy G i”:g 4

§ it .
into the ecannl,

Lt tlat 4t dromped i, (v, 93) 811 of

Wth zesc Tvo steed and leoh of oo trols and sl the

-
Loyt P oh e e ey DA sepeels o TP T |
..-Jhw [% V- [ ERL I I " L7 P i R w@w UL RELAAREL

fite (Ur. 72) He nlon oocsde
ol a 1itile (T, 727,

Shipkd Lotdo, who operab s the faurs la

. ' " 4 K F L% 2 pns L. Ny
slize gf e road at the olnt 7 thy ool lisfon, o roehora

Sponsored by l/l(‘SJ Ozmm(\ /(m Library. Fynding for digitization provided by the Institute of Museum and Library Services

g i 25" Nkl (‘I’ﬂyj_ﬂg\ Act, mlw‘l/ﬁ’s*lm/ the Utah \qu II/uc/l\
im ?ﬁ Aol AW "' ¥y u w%@ﬂ!ﬂﬂ'ﬂﬁ umﬁﬂﬁ@ﬁy. Sns ‘ -~—~.~‘t’ th 1‘.
i L Y H k ke, .7 . ’~




v e TR S S VS - e e e s 2 .
sil e dl® LvO“\?;.§ Itacell L R WRES l;‘,-‘.i.ng, LOwal'u uh{-’: \‘I@f:}t

. . ) -t T ey | SN - N 5. e b T LT R
s.Ge O tﬁe Ak *1"5-" aroui t e LCeST o Iui u}s.e -‘L.k‘},:.t e

~ . S e AN ™ - - - ’ I \ R,
clen Inymos (r. 227, and Toyal Stocking (ir. Z41) ine

3

dicated Tiat the boy was 1+ins wractlically in the middle
F
ol the sireet; these last omed witnecses had o goou
o 3 ;-Y -

opportunity to see lers f?—:;r;r's body lai, as they came
down the road in the truck rrom the north.

- the officer's testinony, Ege_s' automobile travelec
k2 feet from J}_erpoiht o izpact which Ropgers pointed out,:

]

before corins to rest in the cenal.

the rear of the car wes 27 f‘eet 8 inches
norv: ed-e of the bridge (Tr. 105, iap). Dogers sought
to explain hov hic vehicle cane to be so far be;.‘onoi'the
gcene ‘of the gecident by testifying thot he dreve the
car while it was in the canal, thinking he could drive
it out. (Tr. 52) There was a cement culvert jutting
wmt in the canal irmmediately ahead of the automobile,
Miteh was visible from tie car,(Tr, 157, 158). Of this
situation the officer testified (Tr. 111): "I can'i say
thether the car was moved or not. At that tine & seemed
hysicall impossible for the cir to be moved with that
moh water in the creek'.

The peneral tenor of the ceflendant's testimony is well
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bicycle, arain coutrary to the physical fact
Utier dnconsistencles will be noted izex*ek_wter

-

in connection with specific armments,

1. There ':zs ample evidence to Justify submission
nezligence Lo the Jjur, and to sustain

of Jexe.:ah::,'s o
the n'""s verdict.

2. The giving of instructions 2, 8, 9, and 10, was
rot error for Shs ressonrn that the evidence sustains the

. . . N
eI Mo v ST
FAVAILLY QL CEClil.

3. Whethsr deczdent was or was not ruiity of
contributcr: nezligence; and if he vas, whether such
negiizence was the BI‘OL«L’I‘ﬂte cauce of the collision, was
a question for tie Jury.

“he Mhers was rc error in the admission of evidence
as contended by Appellarnt,

i‘esued mszru\,tlon mumber 1, ;
a) i ya.s cn erroneous instruction as to the law, ang
(b) the sussi nce oi‘ this reuuested inst 3 i
by the trial eourt in instructions Ho. 11 and 12,

5. 1t was not error for the cou
T

1 o oroperly escest to the
”lVln;‘ of 1‘ truc :‘.or':.a No. 11 and 12 , and is therefore

ise the question as to thelir prooriely
in this court on apneal, .

Te The only error in instruction o, 11 was that
which was favorablc te the appellant, and therefors, he
18 not =ntitled to complain of the giving of said
instructio:,

8., The .retion oi instruction Ho. 12, excented to
By the-a app Allgmt is a ccrrect statement of the law as
applicc to children,
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(Tr. 33) Yt vas a deep camal with ateep sides and a
level bottom, (Tr. 156) Defendant's automobile came to
rest right side up in the bottom of the canal facing
porth, and parallel to the road. (Tr. 149),

Fron these foregeing facts the jury ¢onld clearly
lave determined that the defendant was negligent, as
{linstrated as follows: ool

The jury was justified in believing that the boy
veuldn?t have been thrown into the air by & car traveling
st 10 or 15 miles per hour, and dashed to the ground with
suich force as to cause these injuries to him;, and to skid
alomz the pavement to the extent that his belt was senffed
md his jacket worn completely through.: The jury was
matified in determining from the physical facts surrowsd-
ing the car in the canmal, that it was impossible for an &
Wtomobile to drep into a six foot deep canal with steep
tides and a flat bottom at a speed of 10 or 15 miles per
hour, but that it would be absolutely necessary to lhave a
kigh rate of speed for such an event to occur, It ima
dsmqustrable fact that as soon as ary wheel of the vehicle
@y in that direction and turn on its side, unleas the
ar was gming at a mfﬂcimﬂ.r high rate of speed to*

ing fog digitization /H'(l\"/ d by the Ins e of Mus nd Library Ser

Lhe WYL that in order to get
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all the wheels in the air so that the automobile could
drop into the camal as it did, it would require an
etremely bigh rate of apeed.

Defendant claims to have gwwrved abruptly larther to
the left to avoid runuing over the boy., The physical facts
shov emctly to the contrury, that the tyacks went stwvaight
into the canal without any sharp swerve or turn, aad also,
that the boy came to rest in the middls of the road, so
no turn would have been necessary in order to aveid running

over him, From the fact that he did not need to sake such

8 turn as he said, and the fact that he did not make avy ;5

mch sudden turn az he contends (which was, of course,
intended to explain why he couldn't keep fram goirg in the
amal) the jury clearly mﬂﬂé be justified ir concluding
that, in fact, defendant was traveling at such & high rat
of speed that he couldn®t comtrol lis automobile; or that,
if be vas traveling at a lessor speed, be did not have his
Wtemobile wider proper control whex he struck the by
ud immediately prior thereto. .y AT

In spite of appellant's constant repetition gn the
stand and iu his brief that the boy suddenly turned in
frant of him with the front wheel of his bicycle, the
bysical facts loudly controvert such gtatewents. The

tmytatle fac”té”i}ti J«o Bty ,?i@ ﬂm
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ws on the rear mud mard only; that it is at the right

height and clearly indicates that it was struck from the
rear by the front bumper and fender of the car, at the

gite of the rear dent, which buckled the mudguard and

thus accoumnting for the other dent in the fender. If this
be true, then the jury might well have found that the bay
w3 hit such further wp the road than where appellant said
he w3 struck, and on his own side of the street; or that
the boy had negotiated the turn and when struck was acrozs
the street so far as the portion upm which the defendant
na into frem the rear by a defendant win knew 8¢ least
8 feet back that there was going te be an accid
did nothirg to avoid it, Thug, it becomes apparent that
the jury could have determined that either the defendant
ws traveling too fast and did not have bis car under

eentrol, or that he couldn't or didu’t cemtrel his car, er
that he failed to see the boy who had crossed the road,
and for this reason struck him; or that he tried o owtnm
the boy and pass in front of him and miscaleulated
that he allowed his automcbile to wander to the wreng side
of the road and struck the boyy or that knowing &t least
T8 feer back that an accident was going to happen, and

ity but

3 or




 Strce we know conclusively that defendant did not
m*::;ﬁ\e left sharply, as he asked the jury to boe
Ueve, because his tracks indicate to the contrary, the jux-y
aurely covld have concluded that &t the speed testified
to by the defendant he would not have gore iuto the caxal,
if he bad been in control of the vehicle, and that he
could ne't have sorne in the caral at the speed he t‘eﬁiﬂiﬁﬂ
to ir azzy event, Tt also “ollwws, that ths jury was
jnzt.!iad in cencluding that he did not tme}. at a4 Blow
rats B3 B;aeet! ané. did not have *’*’xs., CAY :md&r «:mtml* ”
t‘hat ha struc ok tm, bzcyeliét frm the rear, after tﬁwt:

Bejéiist hal erossed the hig , and to du "sp :!efmt

;I

ha to follow the ticycle asross the strest. ?"”ﬁi@ jmy

[P

could also cocluds R despite &afmdmt*s gwtwtatimzs to

o contrary, that he failed to keep an aéemm 1@&&&
for the loy, * Y T he

It ia tlst; clear i‘m the facts, that .lmemimt knew
tlme wag zoinz to be ax acaident 76 feet before if happene
m he failed ¢ a.pply his brakes (Tr. 20), that wf' apply-
ing s bm.kcs e could ha:m mmidad‘ the ac mc.ent, dnd thnt
h g Wi&m in fmling to do 80, ly thiﬁ iz 8o
where, as hm, at the apead ha e;'aimz ‘o have “beess 'Wal»
irg he could ba.ve msily stopped his autmmh.w in ample
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facter present here, is that defendant could hawe xwpided
the cellisior by merely keeping on the proper side of the
raad, since Wy his stary he had to cross anto the wrong
balf of the roadway and almaest beyond that ié-mr&ww
hit the boy who was already across the portion reserved
for north bound traffic. This will appear more fully
bereimalter when appellmntts contention that deceased wvas

It should also again be noted that the point of Wt %
ws {ixed by the defedant enly. Itmm}ma:mw

concluded that defendant hit Oary from the.reer scaewhere
near the point defendant fiwed at 78 foet, and whil
Gary vas on the east side o the higheyy

did, This theory finds BuppoTE in Mrs. Rogers
that before Rogers made the turn Gary was ahend
o the east side of the read aad about in front of her
48 sie sat on the right side of the car. {Ir. 312) Thiz
alao weuld be consistent, with the necessity of turning ts
the left tuawmmwwmmwkamm,
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gradual as the map and evidence shows. (Tr. 107, 108,
110, May).

In support of respondent's contention that there
was sufficient evidence to justify submission of the
question of appellant?s negligence to the jury, the
follawing cases are quoted and cited:

In the case of Standaxd 0il Co, v. Flint, 108 V. 137,
183 A, 336, it was contended that the trial court should
have directed a verdict in favor of the defendant because
there was no evidence tending to show negligence
prt of the defendant. The megligence charged was that of
excessive speed and fallure to keep the wmmml.
The court said: | . |

n% % % Regsorable control reguires that the gpeed
ghall be reasomable under the clroungtances. The
test of control is the ability to stop quickly amd
eaglly, and when this result is not ammplism&,
an inference is warraoted that the car was rumning
too fagt, or that a proper &ffort to centrol was
not made,* -

and, as stated in Hawkins v. Burton, 225 Yowa 707, 281
N. W, 342:

"The fury : /
of the defendant ﬁzrtcm as an abaalute ve:'ity.
It was warranted in cengidering not only the verbal
testimony bZut all the facts and circumstances
snromding the accident,

e ; E’; ; !p! 4 5 , y. Funding ()/‘L/'I/[’U/[()Il providet! Dy @e )z\mi{ ¢ Viiseumn and LiDrary i i t
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Vol. 10, Sec, 6360, give wihat we regard as &
sound statement of the law ou this subject:

"1Although the evidence may be eatirely eircum—
stautial as to the rate of speed at which an a.m:w»
mobile was operated, it may be sufficient to support
a reascnable conclusion reached by the jury oo the

issue of negligence. Circumstances counected with
an accident may be sufficient to overcome direct
evidence as to the speed of a motor vehicle . o .

“*mswiéammta;hefmaofmmmw
of & callision, or as to the distance vhich an
automobile causing an injury overshot the point o
of the accident before being brought to & stand-
atill, is of sigunificance, and mmy be by itself

or in comnection with other cimmmmﬁnf
snff:.cient force to warrant & jary in inding
gligence as to speed, '™ "

In the case of Vanderlippe v, Midwest ndios T
(deb,) 289 N.W. 341, the appellant cmphmm that the
trial court erred in submitting to the jury theim@f
excessive speed baged on the contention that no wits
sther than appellant himself testified directly as to t&a
speed of his car. Said the eourt:

cfammristmmmwamwmm%
operation of his mmching, mtmwitzmm of the
accident be produced, Circumstantial evidence iy
constitute adeguate rm of negligencet 10 Rlash-
field, Cyclopedia af thohila I.w mﬁ Practice,
Pera, Ed. Pe 132, 157, Sec. 6538, Rﬁ further
citation of authority ia required to support aur
conclusion that speed, like any other act of neg-
ligence, may be pww& hy’ cimmmucaa, the coi-
¢lugions, $o be drawn from ¢ ﬂﬁ cumstances being

fm- the M’.’“‘ T i |
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For otherfronouncements to like effsct soe: Davidsmm
v, Yast, 233 Towa 534, 10 K. 4. 2d 12; Sawhill v, Cas.
Reciprocal Exchanse, 152 Kan. 735, 107 °.2d 770; Davis
v. Browne, 20 Wash, 2d 219, 147 P.2d 263; National
Mmtozcbile Ins. Co. v, Curmingham, 4L Cal. Apps 2d &2,
107 P.2d 643; and Lorab v, Rinelart, (Fa.) sv A, 967,

It ia }Wﬁe at this juncture to again point
wit, that emel in his brief scems to indicate that be-
cause there were only two qye witnesses the

that m:yﬁ;mg they testified to must not anly be taken
utm,mmtmumahermaummt
m famcm, mefmmttheymm
affords good reason for the jury to hold ﬁwir
uptee'fa‘uosermmﬁn than they might.ordizarily
to aarefully compare that testimony to sce whepe it is
it wriance with other testinony and the physical

knd permiszidble inferences. The jury was not w to
Meept the temtimony of either witness eu £oto. mm
suld digbelieve any or all of the testimany which these
¥o parties give. Doth witneases, contradicted the plain
hysical facts by their tegtimemy. Both were contradicted
2 various mwcts tw the mdtm of other ﬁixintm&:&

J nistered b ‘tah
Machine-generated OCR, may contain errors



collision. Mrs. Rogers sought to create the impression
that she had never been on a witness stand Mmg but
wian confronted, confessed that she had been on other
ocoasions (Tr. 225), This latter point though it may be
minor, illustrates the tenor of her whole testimony, and
vhen taken with the other contradictions between her
testimony and the physical facts and the testimony of
other witicsses, serves to peint up why the jury, who
saw and heard her and her husband, and heard their story
frou their own lips, and observed their deseamor on the

\

witness stand chose to disregard or discount thedr
testimony as they amw fit.

| Tt is subsitted that the physical facts and testimony
and the favorable inferences to be drawn therefrom offer
evidence to justifly submission of the case to the jury

ad to Justify, and in fact necessitate the rendering

of the verdict favorable to the respondent |

POINT 2 megivzngefimmim 3, 8 9,&1&1&
.W&S not error for the reason t}w: evi~
dence sustains the giving of mda._

Appellant's claim as to the giving of these instruc-
tlang, is not that there iz error as to the substance of
the instructions, but, that wnder the evidence they should

ot have been pvm. Instmctim Yo, 's af course, was

S.J. O
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nothing more than a proper and concise analysis of
plaintiff*s case. As indicated in the preceding podnt,
there is sufficient evidence to justify the giving of
gach of the instructions.

It is submitted that there is nothing prejudicial
in the manner of giving these instructions, and that each
was auply justified and authorized under t&e m@m.

POINT 3: Whether decedent was or was not guilty of
contritutery negligence; and ifhem,

wvhether such negligence was & proximate cause
of the collision was a question facr zlm uey.
Appellant continpes te repeat mich statements as “the

evidance s without dispute that the decsased made a sudde:
turn out of the lane of traffic in which be was g
tnd into another lane, and that he did so witheut signal
wd without making any cbservatio "
belief that if he contimues to repeat such statement
mough, they will become the fact, which he can convince
this court that the jury was bound to believe. Such is
wt the case, as has heretofore beem pointed out,

ary did not make a sudden turn iz evidenced by the fact
hat he was struck from the rear, possidly after he had
rossed the higlamy. In other words, whatever turn he
ade had already bLeen wmplhked when he got hit, sot
Mt he just-turned in- fmmt« at‘ the nt-suddeoly,

2 )
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Defendasit stated that the car only moved 5 feet from
the time the boy made t.ie swlden turn until the impact.
(Tr. 56) e also nforms us that he was going three
times a8 fast as tic day. (Tr. 51) Still he would bave
thl jm‘y, and now this cart, belicve that tic boy swerved
wwnﬂmtafhm,mmbmr physical eyidence
uwwwustfmmm,m@mMm
mnt's story w:ial]y Wm;

| mmz established tic point of impact as 2 feet
ustctthzwest azde ;;g.zam mﬁmmmm
east of the &riﬁseg wkich aeans, if daaewiauz'a story is
humd, that the boy had to me:wi all the JBY across
the read to tizis y&mt and turn north a@ir,, to be struck
in the m, while defendant traveled 5 {eet, Irom the

tise Gary am-wi to turn; and this, although
mmalmg three tima.a f&ttaaum; mmw,m
Lustrates the ess of defesdant's position

.hat Cary W&ienly tt:rzmd ie frout of m Appellact?s

ltory and that at hig vif.# also, w"m ‘W in xt: s

0 d:l.lcrﬁlwd hy the aﬁmr witnesses and the phyﬂaal

| uta, that tbe jury was <lsarly jnatihﬁ in mmlﬁmg
hat it was anything Imt & fair m)yns of the ea}lmlmx,
od 1 durmiug or d;wemnting a.,ll or pa.m af it.

Sponsored by the S.J. Quinney Law Library. Fu / / *, / ided by the Ins ;/.wuu ind Libra
1blog ed by the Utah \ e Libra
/()( R 1 €rrors.




!
H

The plain fact is, that if we accept defendant's
stateamit a8 to where the accident ocowrred, mwm
vith the phyaical facts as the jury was emtitled ¢ find
thes, Oary bad grossed the road sufficiently ahead of the
defendant, so that no accident could have mppemd had
Rogers either kept to the right side of the road; kept
his car wader comtrel; or used his brakes after he
started to fallw Gaxy across the Mmy

Amelhntmks tainjntmte:}wmemalmm
predicated upon the alleged failure of Oary to give a
signal before turning, or failing to observe before
tuing. Again, it mast be remembered that- the only i
Minmvt&t&:ydiém sigrmal, or that he diénat iﬁ
awm m'ma&f.'

If Section 57-7-133, U, C. A, 1943, as amended, L. 49,
C. 65, Sec. 1, page 172, applies te bicycle riﬁam in the
m-tiwhmucfgrthhy the appellant, then Gazywouls
wly be required to signal wnder the following eircwmstance
Bioting from tlat statute:
(1) ™o persor shall turn a vehicle at an in-
tergection . . . or turn. . . o enter a private
2 drect course @ mii.?“‘é‘éﬁﬁ E‘r“““?u,’:.;“ iﬁ,

way unless and until, mm can be.
“ﬂx mm “fwt /()(R ety /"1 ah State Librd

wife who were partisan wituesses




"o person ghall twmn any vehicle without
:hing an appropriatc simal in the mnmrh«miw-

ifthewaﬂant Rogers \as traveling at the tremen~
dous speed which the jury could jmi.fi&bly £ind from the
evidence, thmitayvﬂlhthathemfarm&ak
vhen Cary began hig turn, that Rogers should have been
aware of the tirn from seeing it, and that Jary coul
1‘tha tm'n\d.th reasonable afety, am! had the rim to
“canclude that no other mfﬁcmm bym
tum, This is but one paasihﬁity; another is that even
thugh Oaxy mey not have sigmaled, still Rogers was far
nw@:h&imthp&m%%w%hamg that
he was aware of the turn in mffimt timmmmiém
the collision and that his negligence was the W
mﬁt&ealhzim,mﬂatmfaim waigmlm
thcmaf@ary mmammmmuﬁafm
cminthetuﬁmﬂmt&ryhudcrmm t!mhigh-
Wy, at least the purt of it on which Rogers was entitled
to travel, amd was utmckfmmrwgﬁtwhem |
completed his twrn. |

We again mdntm however, that the mﬁy mﬂm
that Gary did uot sigmal, that Cary turned when it waantt
mfe to do'so, o that he did not chierve befors turing,

Machine-generated OCR, 1
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cots from the defendant and his wife. from tho bilased
rature of their tegtimony amd the discrepancies in i¢,
and the phyxical facts to the contrary, the jury was well
justified in disbelieving their testimony that no sigmal
ws given, and no observatimma made Ly Gary, or that Gayy
saddenly turned vhen it vam®t safe to de s0.

We have heretofore indicated that the paint of dmpact
ves peiuted out by the defendant ouly, and the evidence
estld lezitimately be construed by the jury to show that
Gary s struck from the rear by the defendant while he,
Cary, vas on the east side of ths road, in which case, no
negligenee cauld be attriluted to him,
deferdamt¥s is the preswmption that Gary was exe:
due care for his ewn safety, vhich alone iz sufficient
to raise an issue of fact on this score.

Yn Oreenslit v. Three Bros. Baking Co., (&m.) 133 P,
23 897, the court said:

"It is premmmed that deced 1 d dus care
to avoid injury. iae evidence uanding to show DAg-
ligence on hisz part is not of such comclusive |
mtrer of lave. m&?cww nagtigence

was properly mbmim:ed o the jury . "

: Davidsén v. Vast, (Im), 16 ¥.%. 2d 12, botk

AREEN

drivers were. alm and 6o, mzlmr, mmfm saw.tho gmlliaimx,

1S 171/ ///z/s/
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and plaintiffts decedent was killed, On the testimony of
the defendant, it was contended that decedent was guilty

of eontributory negligence as a matter of law, The jury
w8 instructed that 4t was to be inferred that the decedent
ws in the smrcise of ordinary care, Yt was contended on
apeal, that defendant?s testimesty @ to decedent's conduot
readered the no eve witness rule iraprlicadle and alse **-
sy inference af dus care was cospletely negatived by the
evidence. The court held that the ingtruetion.was proper;
fer ths Jwry. P T , o i

In Barker v, Sawas, $2 Utah 262, 172 P, 672, ‘thig
wurt held that a child why was Sty

mtitled to the premomgption that he was in the exercise

!f due eare. o, cr T e wEME. % BT WS
Iz Peits v. Hubberd (&1-) 138 P24 N3, an 1& year

M beyclist was streck at:an {mtersection and rendersd

Besuscicus and couldntt remember what lookout: she hisd

#%s The court beld that she vas entitled to“the pro-

afety, and that where there is mmmmm

mtyary, the presmption raises a eonflict in the Mc!mt
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ds sfety is clearly a salutary rule under clrcomstancos
mich as these where the emly evidence to the contrary
.o (rom the defendant hime$lf snd his highly partisan
rife, If the jury is entitled to disbelieve their
m ndelarlyhmthqmm'ymwnu
E ‘ it carefully, then necesaarily the Wﬂlm ',
M&aeeéant was waing due care for his safety is&tism
wwmum,mmm,mmmﬁmé
dther tht&w#wzpmm&ﬁe sigals, mm:mm ”‘%
:mpleted his turn sufficiently ahead that noe mmz:
e afrected and at & time vhen the turn could b8 ' oaiind,
mecuted with reasonable wafetyy arﬂmhemémk |
(ren the rear ﬁzile nm proceeding nerth onithe st
tde of the road, G e . w% 3 %ﬁ
The court MmmlyhanwumW*
of lav under these facts and circumstances that the
iscedent was guilty of negligmce wirich proximatelyrcon-
tributed te the ealm:q The issue of ca;:ﬁ;t:ribm;my 50, 0%
segligence o the part of the de-aedem waa clﬁrJ one .
for the juary, MWclmwmappslmm in support
of his comtention that Gary was aegugmt AE A amtter of
Malj are clearly irapplicéble uider the facts of ches case.
S Grahan v. Jelubony 100 Utah 346, 166 P.2d 230, was
b casevhare there Wis 1o g mk'd’ ‘tut that the b

Machir ed OCR, 1
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paying is the street, and at page 235 of the Facific
Reports, we are informed that: "It has also besu gouceded
thiat the bays were negligent in that they were in violatim:;
of the erdiance against playing in the street, . 4" In '
this cass it certainly is not conceded that Gary was neg-
ligent in auy particulars whatscever. The p@tmw

in Grabaz v. Johngon, was that of last clear ukmm, which
ws dacided favorably to the plaintiff. The case ia i‘lfx:t'iziwrl
distirguighable in that it sy well be thas where & statu ate
qummmemmmamlymchﬂm,mﬂ
smcerning a matter of safety which they can mmm,
that iz, the hasard is an obvious e, and the child is
ol encugh to comprehend ity then it may be that the court
Gn s2y as & atter of law that such conduct, wihen gmine:
in the light of the child's understanding, is pagligen
Again, sech is not the case here, Sagor v. ;Wmmt
Company, 190 A. zsa,mamemmmmw
ligemce of the pl&intiff was estal min s tim: is
not the case here. mwaﬁﬁm ﬂmmy'mwm
agligent was mamwmnmamﬁm»,mof
wiou illustrated that they were maortly of belief, The
Fiysical facts warrent the finding that decedent w
Bagliguit, and the nrmdﬂ mm that he was, not

nggligmit, tut was exep im @ ‘oare for his own safety.
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In Brom v. Daley, 173 K.E. 545, the case waz submitsed

to the jury as to whether the children were negligent,

The case of Spackman v, Carson, Utah, 213 P.24 640,
involved an adnlt, btut nentheless, the duty of looking
refarred to tharein, of course, iz tramsmitted imte active
ssgligence only Yy turning when it is not reasenably safe,
o falling to signal when traffic mgy be affected by his
movemert, vithout aigmling, If Gary had crossed the
WMN&MWW%MW,WM'

ore, of course, also W‘iﬁ ﬂiﬁl it m ' esumption
that he did la&, if he mé& or was meking

mde by the appellant that the wMamm in the
mtter here under complaint, The record reveals that the
trial court was following the svidence wery carefully,
Mg when thy guastion was Mm,
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mtter could be cleared up right at that time if there
existed any discrepancy.

Defendant's counsel on cross-examination fully wplore:
this sare question with the officer, and elicited frou the |
officer the sare Information as divulged on direct exam~
iration, Th addition, the same matter was fully mm
ou both direct and cross emmingtion of Mr. Rogers,
defendant , |

The mtter was muy understood by the trial court,

-  rofgested iwmﬁm Ea. 1, f‘ar

tharmw{a) it was an erroneous in-
struction a3 te the 1%, and (%} m WE}"’ ey
Mcaﬁmmatmimmgimwm |
trial court in ,umm:ima .um 11 mﬁ 12,

: (a) The ingtruction requested by &l

wymeous, and an instruction e , 2.

be lim Evans ve Qbﬁﬁ}vmﬁe %;, 37 Ue 431* 108 R‘ 5353

Jersen v, D. & R, G. R. Co., 44 U, 100, 138 P, 1185; Berg

r. Otis Elevator Coey 64 Utah m, 231 P, ﬁm; Morris ?!

. Htmmter (Gr.} 10 P.ﬁ 1043 M‘t v. Pam, (M )
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the following respects:

1, ¥y this instruction the mm' sought to
elisinate the guention of last clear chance from the cAse
completely, which under the fact of the case would not hawe
been justified, a5 will more fully be brought out im con- |
ridering defendant?®s objections to instruction XKo. 14,

2. By this requested ingtruction defendant sousht to
impose upon the decedent & burden which the statute does

wmm@fﬁdumm, itigﬁwﬁmyaf
anyane usicg the highways before malcing

v changing from one line to ansther to immm his L
istention 30 $9 do Ly giving ?imhla ﬂigmls " o

wy, Wi ca:sx. (@eCuhe 1990y Sec, 57-1-133, as smended)
erson shall twan W vﬁﬁ&h withw% givmg

an appwpriate aig:a.f? + » o« in the nt any othes :
hmdm rbat seatence of the Fequeat readst oy .. ooy
"It is further his duty aot to m such & |

turn unless he can do so with safety . . » 7 h

The statute requires only reasonable mifety. K

3. ¥Wndle defendant mtates in his requested instructic
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dserwations in order to ascartain whether o not he ean
um in safety, the statute referred to in support of
his oo appeal zakes no reference to the observations that
eed bo made. I as defendant argnes, this is inherent in
he statute and it is apparent that chawrwations must be
ade, because the sheervatiems are an inherent part of | -
raffic is to be affectad, then'it is difficult to see W%ﬁl
his need be pointed out further to the” jury, who as®..s
@em of erdinary imtelligemce cab ses that in order to
mmw;m can be made with reasomble safety
#l vhether other traffic may be affected, obmervatiomp
Wit be made. Note, howgver, that while deferviant uses
reascmable safety™ and ®if other traffic may be affected®,
n his brief in arging the propristy of giving this - 2z |
mtruction, he used peither, at any tine in the faptruption
g:frmed, :ooaaniod bafor . Ertdtn & vy B

4, ¥hile appellant appears to make minch of the
lemnts inclwded in his requested instruction; and avgues
Mg they should all be set forth at all vimes, he failed
0 keoep this inmind in freming his requested instruction,
¢ that the last part of his reguast fails to carrespond
ith the first pare,’ for whle in the first rart of the sl

ed by the S.J. Quir 1 provided by the Institute of Museum and Library Ser
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Oary into three categories, in the latter part of the

e

ingtruction he says: S T

"Conpequently, if you find Cary Merdy either
failed to give a signal of his intention to tum
into the farm lane on the west gide of the higlmay
or failed to mm::tmutovhetharer

tmchamewldbcudanwnfm,

Thus, he elininates from the latter part of the imptruction
"omning vher it cannot be done in safety,” aud in view
of his present esotention, hus mde his am instructio:
erronscus, Again in this paragraph he failed to set s
out the reprirement of the statute that xtbaﬂrm
able safety and ™f other traffic my be affected®, or |
seething aimilar thereto. |

5. The duty te mke cbservations in any event isa
pessive state of megligemce at best. A persen.who fails |
to make observations before turning but whe doesa't. in
fact twrn, surely dees not commit az act of negligence
Mchdefuuhiamm,mbmhtmm&
defendant?s request, he imjects this note into the
ingtruotion,

6. The requested instruction is erronecus also in
thtitsm&ttolmitthjm%ammuithm .
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in emcludingmﬂmt the bay was struck before he turmed,

7. What appellant sought to do by this instruction,
was to give the jury the impression th&twwrnymsa
viclation of the law unless there was a sigral, and that
no tirn conld be made unless that could be dome with
absolute safety. He sought to eliminate "reasonablenesst

of mking the twrn as qualifying the mking of the turn
oin mafety", and vhether Mother traffic might "ve affectedr.
If successful he might then swocessfully emtmmé ﬁw
inferences of negligence and the physical facts amd - v,
éramstantial evidence as well as the &qumtf%;z
lvhissima, by arguing to the jm-y ﬁmt the twrn couldn't
!uvebee“ mwmzyuwufmmmwa struck,
and that the failure to give a sigmal was negligence re- |
prdless of vhere defendant vas ou the read, The request |
would have had the effect of telling the jury that re- |
gardless of the speed of the defendant's vehicle, Cary
couldrtt mke a tuwrn without signalling and couldn't meke
a turr in absolute safety in this case ;;nme he was hit,
ard that therefore Cary was yﬂgyoﬂmgiigmeasa
Pl'lctiw.‘l ratter, and as a matter of law, uhich, of mm,

would have been erroneous. | |
%, The statute, since it does not lay down an absolut

rile, leaves room for tm m}imﬂms of - chmm law

ed OCR, 1




pmmim as to muap&uqt oiv iiiants between seveu
and fourtecn as to contridntory uerligemce, and lllm
the jury to consider tie age and ability of the iudividual
child in deternining the atmdar.!a "reasonable ufuw' and
"in th event other m‘ﬁc way be affected™, as lppli@&
to the contr‘butm' &eghgmce ef a child, as will m
mve fully cansidered at point @ af thigs brief, yet the
reguested instruction elmmtes thia mﬂrdy

(b) Finmally, and conclusive o the me ol
siether the request should iwm b@en g,ivm, is t;he ﬁ‘am: o
thas in ingtructions No,. dmﬁilﬁ,mgﬂm iay* ma ﬂmrt
the mibstance of the inatruction mgm by the
W3 given, and i aamwrmm fmmhlam;&m

appellact tipn his request. _ | %

That ingtructions m%ar 11 ami .12 state i.n mm:.:e
tae rule contended for by Appellant izz his
lestyuction ig illusﬁmteﬁ ty the fact t:hut ﬁwiwm in
either of tlwu insmmma daes the court 1ay down the

&7%
covect reQuiraments as toe tnming AS mt “w in the

ke )
AW

W
#

mm, b-it r‘tﬂ.r“f’, eljmilmtes
s ”mm&n sfety”, and ¢liminates the "if

other trafﬂc uky be affected™ from em a:lmim wirin

NES T

a sigal befare turning.




‘%It {8 the duty of any adult person using the
of thig state to give & visible gignal

of his intestion to turn from a straight line or
from one lane o traffic into another befwre
mking said turn or changing from ane lane to
another, and it is his duty not to make guch turn
wnless he can do so with safety, and he has a duty
te look and see whether or net such a turn &
change of lane can be made with safety.” 1 1]

In ench instance in isstructien 12, the mfemiéa is
back to the turn deseribed in imstrustion No, m The
fry was thus adequately fmstructed as to the elements
eontained in the statute, Hovever, the couit &m ot my
there, lut vt on to say that if M mmw without
giving & dlgral or failed to ﬁw in mfficimt t:mm m
give ar gvertaking woterist t Miag, th
the verdict most be for the MW
this statement are the mtwa of nepls
in the mw;‘hm, mm more favmbly than they.

? W‘ i wum}

MWM%MWMMW&M@W,

.?w"r’ex .QW Brr

vhereas the statute does rot so state. Lo sl
T mibie ST e
I‘k 1& mbnitwd tlwt m was o m in rofaiine

q“fig., - .,;A% . 13 A

to rive ée?en&w*s Wwi ‘fm 1%. 1«

R B

{% - A L X M had

mi,wa to Wﬁg except to the
tving of irstructions Ko. 11 and 12, and is
| therefore not exgitled to raise the wm‘iw

L as to ¢ rwo;-ﬁmih@kiammmaml

N“‘ Tt is a well wmlwmd Wimiph Mt in order ¢
h' abjm // the S.J. Quinggy Lay Library, )
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trial court, mroper exception must first have been rade
in the trial court. If no objection hms been raised,
then the right of review is foreclosed. Rule 51 U,R.C.F.
providest
memmyuam“mthegiﬁngor
the failure to give an hnetruction uniess he
objects thereto, stating distinctly the matter to
m&m»mawmamwm &Mm

provided, hmr, the appellate court in its
diseretion and in the interests of justice may

wtn this mwimt
The notes following this rule gm;mtmmm
smlication of the rule with respect to m mh cla e
errors mybe reviewed vhere the assigment of ax sbjection |
to sningtruction has ’:@t mﬁm ’ﬁw
portion is herevith quoteds g‘”_ .

mmmm&«mﬁmwwwg
m,iniudmﬁw,rwimnm«wrwﬂm

s gd o

‘ Py
e GBRY

|

the court go out nfiuwtapmtm mmmm mm

his failure to make timely mﬁm.‘ The dcfexmm; faile

campletely to mept to the giving of inmmim 3o, u,%
o

and wd/to mm Mo.. 12, gml, y. a8 to.the first
\I / ’IUI( 1/ OC 1y contain errors
P ,alﬁ m“ »
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seatence thereof, "on the ground that it was not a
correct statement of the law of this State because the
lav is that one of thirteen yoars is required to use the
mne standard of care that an adult peraon is refuired to
use, the mly difference being that in determining

mtter of duty with respect to a person of thirteen years
is whether or not they are capable of realiming the  ™*
danger of their position upon the higiway." The objections
rnow raised om appeal as to instructions 11 and 12 have |
nothing whatever to do with the exception taken to

sentonce number one of

action Ko, 12.

Cases under the Federsl Rules of Procedure have laid
down the rule under the Federal Rule from which the Utah
Rule Ho. Sl was taken, that the purpose of it i3 to
insure the trial judge is informed of possible errors
and to give him an oppertunity to correct them, and “
vhere comsel fails to except below, they may not raise
the question on appeal. See Hower v. Roberts, 165 r. '
2 726 Blair v. Cullom, 168 P, 2d 622; Fritz v. Penna,
Re Co. 185 F.2d 31; Garland v, lane Wells Co,, 185 7.
2d 857; Boston Ins. Co, v. Fisher, 185 F,2d 9773 and =
Palmer v, Miller, 145 F,2d 926,

In Ueah, thcmlehualmlprmﬂed zmwtima
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net, unlesz the whole imstruction is bad, exception

is wavailing, Famusworth v, U. P, Coal Co., 32 U, 112,
89 P, 74; Melawghlin v, Chief Con, M. Co., 62 U. 532,
220 P, 726; and where no exceptiom is takem to an in=-
struction, it comgtitutes the law of the case, Murdoch
v. Parrell, 49 U. 314, 163 P, 1102, and it cammot be

mimbyme&zmcm, Morgan v. Child, Cole & Co,,

6 U, 448, 213 P, 177.
xtnmmmﬁmm@wummﬁm

to have reviewed the errors he alleges exist in g&w§
ingtrustions Ne., 11 and 12, %ﬁzﬁ

POIRT 7¢ The only error i ingtruction No. 11 was
that which was favorable to the appeliant, and
therefor, he is not entitled to camplain of ]
the giving of said imtmaztzm,s |

Althouzh we W that m m m@iﬁﬁé to
have the guestion mim,, we nontheless ycaim: ot to the

court that Immim ¥o, 11, was taken from M

meﬂhe. 1, and embodies the same errors

ntts

48 did that requested instruction, ' The jury was instruct ed

vitbwt mliﬁmtim that it was “ﬁw duty of any m'u
mm using ﬂm highways to give & v:mihla sigral of hia
intention tatamfrma m@zwm that he cannot
mmhammlmhemdommm safety®. Thus
the court elimim ted from the charge the variable factors

IO(R




which make the degree of care aud duty one of less than
absolute perfection, and imposed a higher duty than the
statute imposes.

POINT 8¢ The portion of Instruction No. 12 excepted
to by the defendant is a correct statament of
the law of this state as applied to children.

The portion of Instruction 12, excepted to ly the
defendant in his exceptions to the instructions in the
trial court is the followingt |

"You are further instructed that wnder the laws of
this atate a2 boy of thirteen years of age is mot held
up to the standard of care and caution of an adult
peracn and is not required to exercise that degree
of care and caution which an adult person is resuire
to use, Hm,heuammhwmm R
emims af éﬁnm and tha m .

';’9 il% |

In the cage of Xyne v. Sauthern Pacific Co., 41 U.
368, 126 P, 311, invelving a 10 year old girl whe was
struck by a train as she stepped on the tracks, this
Supreme Court said:

", « o Her conduct in that regard is to be
mmdhgthatafthe&ﬂim&ilﬁof%wa,
intelligence, and experience."

aM in Balle v. Smith, €1 U, 179,17 P,2d 224, this
Suprame Court saidi

", e afcaretmimﬁ of her is not
Mehu:lswqum:;madﬂtm btttm he
determined by a . ation of the care that an
ordinary child of Mx' age; intelligence, and




exgerieance would dbe expected to use.”
In Cesas v, (regon Shart Line i, Co., 33 U. 136, 93
Fo 274, the court said:
A wthe degree of care required of a child rust be
"‘%;mfv»?- graduated to its age, capacity, and experience, and
mtbembzrmtndghtmmem
pected from a child of like age, capacity and
eogerience under gimilar conditions. . ¥
Itnmfmammt,wthéwﬁmafm |
instruction excepted to by the defexdant at;f:m trial,
W3 & preper statement of the gemeral law as to infwets
Defendart lpving failed to paing out any. fnrthpr‘m*m
in the instruction at maamawmte timiathaml
below, is not entitled to h& heard in this couwrt to o
raise other dbjections theretos gue- e
ced : A
POIET 9: Tt was not error f#:r th& trial court to ingt
Mthjmcmmwtmageafﬁry%h‘
in deciding whether or mot he was negliges
This appears to be tlze oﬁjmiw whi:;!a appalhat has
e ‘ﬁ*ﬁ:
to *mtmctiwnandlz, alﬁam,mpainMamm
fafled timely to mp: tfa jmstruction 11 at all, nmi only
to paragraph 1 of irmmmtim Ho, 12, wh:u:h is a correct
statecent of the general lav applicable to miners, i
The statute claimed by appellant to be applicable,

Se¢. $P=7-133, V.C.A. 1843, ar amended, does net make an

/T/ / // the Uta /S 1/
1(/1'/7 ine-ge /()( R



contends at pnge 29 in hig arpument under ingtructions
Ko, 11 and 12, but rather sets a standard of care which
is less than abgolute, as has heretefore been pointed
wt, even for adults, »
£ very excellant discussion of the point raised by
the appellaut is contained in the case of Lodklin v,
Fisher, 36 N.T.S, 2d 162, whoretn the plaintiff, a boy
of 12 years of age who coasted omt of %ﬁiﬂt@ &givw
@ & bicycle vithout stepping mued for parsnml |
sustaived when he collided with & car driven by the |
defesdant, A New York statute provided that the MW
ﬂamm&wmawwmww L
WMWthmmmwithm
The eart instructed the jury ad tatzxiamm,wa N
padi 'immcmw
ok g RY SRS
wwz%mvﬁﬁt%%%?ﬁ plyverey
of action.” . .
On appeal the plaintiff céxtmwﬁ that this instruction
as erronecus. The appellats cmwwm
the case. The case cortalns a very excellent discusaion

“ m WW\/%W?};/ . Fundin, ;‘8/ fn}%%/: mi ?wr’ d Library Ser

Library Ser nd Tec //1(1/0};\'.41/. admin ed by the Utah State Libra
’\l “hin ed OCR, 1 1 €rrors.




wAn infant is net guilty of cemtrilutory neg-
ligence if he has exercised the degree of care
viiich my reasonably be expected from a child of
like age, intelligence and experience (citations).

ninr in the absence of evidence to the cou-
18 wiversally considered to be lacking in
Mmt. ﬁisnomﬂ cmdition {8 one of recog-
nixed incompetency. It is a matter of common
mowledge that an infant not enly lacks the adultts
knowledge of the probable congsequences of his acts
ar emisgions but is wanting in capacity to make
effective use of such knowledge as he has. A danger
my be concealed by the obscurity of imtelligence
due to rmatunr-ity as well as by its o inherent
obscurity. It is for these reasons that the law
Wmmmmmmmmmm
in appmising the character of hiz comduct. Manie
r«mmmatmdmmmmmc
applied i egard of the actorts
youth and inexperience. mmmughmu
ad;wisdmmtmﬁmimamﬂmt:i&
ameasured according to the adult stanmdard. The law
nmaemmmazstamfmmmi‘m&ﬁw
sane degree of care amd svnw.m
danger as it exmcts from an adult,

*In the ingtant case the trial judge told the jurm
that plaiatiff violated subdivigon 11 of section 81
of the Vehicle and Traffic Law and that if sech
vielation contriluted to the accident he was gullty
of contritutory negligence &s a matter of law, Az
to the effect of violating the statute the trial
justice placed this child in the category of an
adult, This statement in the charge is eutirely
incousistent with what the court previously said
mmmﬁdmmxwammfmm
The failure to ca r with the mw was
that the peracn to . be chax
vielation is capable of understandin wisions.

mmmebarmuitmﬁmm, |

know the lawv. Although this is often repeated as
maﬁmammti&samhntfmthgmth

camot be recognized by the law,
We tbink”it/m a, mmti;m M,,Mt ﬂgr the. jury

nd Technology Act, ed by the Utah Sta,
\l/ l()(R




aml not ¢ guesticn o. law for tha court €0 sy
vhether or not phint:lff, naving i mdnd hia age
intalligence and exparience had sufficient muui
and hysical eapacity t> be able to comply Mth
the mtute. To hald tc statute aphlicable te
winars ‘1o have nct reachad the age of understanding
ar to those mentally mia.’b.’w to cagachend its ro-
@lwaents is carrying tie law of negligence ta
¢ which is Wmﬂe and is establishing
octrine adhorrent ¢~ all principles of equity

and Justice."
In Fightmbter v, “ole, 31 Shic App. 273, 167 N.0.
407, a minor 13 years afue,mstmckashemw

wlked Hagonally toyard tic curb a?ter having jusped
fraumemrmdafmmamck ’memrtchwzw

. “: g:? R - 42 " ¥R .

ﬂm‘ Jurys e % «w - gf*ig;? ,fé’wsﬁﬁf»v u
wT charge you that Section 6310-36 of the Gpngral
Code of Chio, which vas the law at the time this

secidert happened, reads as fallwa* '?‘admmﬁm
shall not step im:amma dgineny
without lookmg in both ‘directions | Qf is
m&ﬂw Coe e o nwé. @g‘»w-@ S 4%

nm-amw mmmamsmnm,ww
the mmicipal erdinances of the eity of Cineirman:
mchmmtmemmmn'thimthﬁaMin
dent happened, reads ‘as follews: 'Wtriam ghall
et eross streets or highways except ag regularly:-»
desigrated crmlm; and then M: right m‘wﬁ ml“sf‘ "

L FRAL 1Y : w

L charga you that a ﬁ.alatieu nf a municipai
MGdﬂnaitywmﬁwdamm
statute of the state of Chio, passed for the s

+ peotection of the pudlic, is negligence per w." aidd

3 .
gt The dowrt on appeul, in a well reasoned opimiom reversed
¢

~ the trial court statings {¢d; M Bes A B&Ip e
ad o
@l "To say that every child that acts otherwise than
" 48 & reasonable and pm&ent parson shall d@ So at
ke peiril’ seews on m mmmw ¢lare against

Machir ed OCR, 1




the dictates of comon sense, reason, and jumanity.
To 8o hold would de to require fram & 13 year old
child, and from a 3 year old child as the
exercise of the same measure of care required from
a mture man of average and reascmable prudence,
Such a rule of law would Le harsh, unjust, and une
workable, annmmmmmm

rule 1aid down in the line of cases beginning with

Relling-Mill Co. Caavigan supra,(46 Ohio St. 283,
20 N, . 466)

"It is intimated that, mmdlemofthemle
Schell v, DuBois, it is sontridutory negligenoce
amttercflwmra.hqlsymamtoaw
of the things prohibited, or to fail to do any of

the things required, by either the statute or the
ordinance above refarred to, We do not agree with
this propesitim, We think that reasomable men
mmmuummamumm,
of ordinary care snd | ﬁhaw the -
u%o,ewim sii.m o to govern o oo
hig mutaﬂtimsinmmwtam ﬁm
standard of care by the statute sud the
ardinances above referred to. (siw;im)

while the trial court ymwly ‘permitted the
defendant to plead the ardinance and put it in gvid-
mwehal&th&titmmarmmi‘ juxy
thtﬁohﬁmdmm, or of the statuts,
woelld constitute negligence per se, We hold the
law to be that it wvas for the jury in this case to
determine as a question of fact, whether vislation
wmmmewamammmwmmmf
would comstitute negligence--his age, education,
experience and mmuw congidered. (ciuﬁm}.

Far other similar pronoumcements see the following:
Meochi v. lyen Van & Storage Co., 38 Cal. App. 422, 102
Po 24 422; Nolamara v. Cohen, 55 H.Y.S, 24 600; Wheaton
v. Cankle, 57 Chio Appe 373, 14 K.E. 2d 363; Alabama
Paer Co. v. Bowera, (Ala.) 39 So. 24 4023 Jones v.




8 Ry. 360, 162 S.¥W, 2d 897,

The Supreme Court of this State, has, in the case of
Nelson v, Arrowhead Freight Lines, 99 Utah 129, 104 P,2d
228, indicated its preference for the wlutary rule con-
tended for by the respondent. In that case five youny
pecple were riding in a single seat automobile, The court |
dbearved thet Section S7-7-50, R.5.0. 1003, Wifchwas
violated way Mintended o provote m«t’w o the ligls BYBy ‘
Mwmaummﬁdingmm%thamm
sporsibility for safe driving, at least to the - exgent M
not interferring vith the driver's ﬁﬁm or Ezia } ation
and eoutrol 4€ the vehicle,” '
the prineiple that Ayegicn

msammmmmm

tgiinst their capucity tte ‘mderstand and avold danger;

and that in the later mm of iﬁﬁm’? there is rebuttabl
wenmption ﬂmt thgy are chxrz

of care as are adults.® Iu the came th’ y ens B

drers for whose amm mwwm sought were m ﬁm
ige of fourteen, and t'hus vw:m come within t ‘ bble
Mﬁm that ey m mmm with the mm<]_

ed by the S.J. Quir L v Library. Fundin / /g 1 provided byt Tnstitute of Museum and Libra
ervice

f care as adults. They wer ’M'W’ﬁ”mﬂ afm.




Accordingly, the court held that failure to give an
instruction on the degree of care required by miners was
not prejudicial where the jury was told that they must
"determine from all the facts and circumstances showm to
exist at the time of the collision whether either of the
occupants . . . was guilty of negligen -. in beconing a
passenger alng with the driver and other occupants
therein®. Said the court: |

B & X

"Those facts and ciramstances imluﬁa& t:km |
fact of age of the deceased, physica e tK. i
develomment, general past experiences, m& a.ll las
matters which would have been before them had the @g
requested instruction been given. Ve do not; hﬁld e
that it mﬁzt not have been betwr to giw ;m:.
what we do hold is that in view of the rec¢ord and
the instructions, gim, the failure of the court
to give the requested instruction is not reversible
error.” ’

It i3 clear from the discussi

esheurring opinion of Mr. Justice Wolfe, that had }m&’ |
miners been under the age of fourteen, the court ml&
bave ruled otherwise om the Wism af prejudicial error.
If the rule contended for by the apmllmt is &d@}mﬂd,
then it would require the W&mlm of tkf: wall mbliahed
common: law princirle that chﬂdrm are uot held up te t&m
same standard of care as adults, and this both as te tha‘
rubutublo premtim bamm W 7 am! 14, md the

ed by the S.J. Quinney Lay L/ ). Fundin, / - dig / vided by the Ins of Mus nd Library Ser
L/ y Ser ll chnolog 1 l ed by the Ut /S L/
U chine-ger /()(R 1 errg




corclusive presumption im case d‘ chmrmmdcr 7.

we do not think that such a bharsh result iz justified,
It is submitted -tha’t the better reasoned cases are

those taking the more 1ibam1 “View cantended for by the

r«pmdent, and that tbe waight or authority among the

courts which have s;paca.fimlly considered this pmblm

favors t&e view propaunded by tha respmdmt.

- POINT 10t The trial court in Instruction Hg, 12 mmd

in instructing the jury in a sauner which cor-

rected any pessible errors in instructions 1%

and 12 so far as Appellantts case is concerned,

in that he instructed mtcaw%iwkymmglig&

vzt as a matter of law i he failed to comply with
the requirements set out in iwstructions Ne, 11

and 12,

This point is bewt illustrated by setting forth the
part of instruction No. 12, wverbatim, to which we have
reference with emphasis added to the ‘offending portion, Be-
giming with the second paragraph, the instructien reads:

*You are further instrueted that as a matter of

lav it would be neglig for an adult pergon to

nake a turn as set forth above without :Lmiimtim
_.by a proper sigeal his intestion so to do, and it

negligehce a5 a matter of law for a thirteen

| .MMId boy to make such a twrn without giving a
gigral of his intention so to de if you fimd that a
reasonabl pru:mx wgerm of the age of thirteen

yoRrs w appréciante the dmw of urymg
to m.ke auch & turn withmt: aigmllim if you
| fﬂld by 8 preponderance A ;uf ce that
ary Moxk: y Lron

. ";f. \,.-..‘a;_ first giving a
‘:‘mr hf/s dnm@lm A t /w M 0 / &Ly ﬁ..v 9 3 * &

of the tiaffic into anothes

u chine-ger l()(R




xr verdict st be ;.: favor of the defendant ,,
{ w0 gnd againgt the plaintiff for no cause of action.”

By the underscored language, the jury was told that
if they found that Gary offerdad in the ways set wut
theredn, that he was guilty of megligence as a matter

ﬁeerfhw ¥o opportunity was given the jury in view of
‘tht portion of the instmctim, to weigh Cary's conduct
against that of a “reasonably prudent person of ‘the age
of thirteen® or even that of an adult, to determine mther
his cenduct measured up to that standard or Mﬂwr it
fell below that standard, The comrt tdok away from the
jury any consideration of this question., The court in
effect muled that a boy of thirteen would be negligent as
omstances deliniated in the
ingtructien, because he ruled that Gary was negligent as
a matter of law if he of fended |
the instruction. Thus, whether, as contended by Appellan
Gary Morby should have been held wp to the standard of
care of an adult, or whether ke was ouly to be held to the
standard of care of a child of thirteen yeéirs, as we
believe to be the case, is really immterial when in the
final gralysis the court instructed that if the boy didntt
sigul, or glve s, aw/fm 8, Wg@g&t z:m to wirn
N,

in the ways set st in

/()(R



|

overtaking motorists, he was guilty of asgligemee which
would defeat plaintiffts right of recovery, Under the
issue framed, Gary's megligence was assumed by the court, fc
the jury, if Gary failed te comply vith the requirements
set cut in the underlined pm-tim of the imwmm.
m,theimemmtatheémi‘wm
determimation was whether they believed fram the record
that Cary turned without sigmalling or whether he failed
eommmymmmmmm
motarists. It is submitted, that while in instructing
as he did the trial court committed an error, that the
Wﬁm&m&aﬂmﬁm&hﬁmh&m

e e

entitled to, in that he got ax imstruction that M

error was faverable to the appel

s guilty of megligence as a matter of law equally with

an adult under the same ummcu,. mmummm
now contends for, but which we say under the i on
autherities cited at point 9, mmmm.

One further error in this mmmim which is highly
faverable to the appellant, and detrimental to the respon-

dent is to be found intlmflctthaf: by the instruction
Fi“ as given the court eliminated the question ¢f proximate

cause.’ Respondont contemis that it was necessary and

ow at .11 mﬁﬁéﬁ w’ mew ’t& W aaffeet eha.t

'{TW- W’j’“ﬂ W—u««!» e



TEAT IHEY CUNIRIBUTID TN WIORR OR Ji. PAR
'*&en vour verdict must be in faver of the defeadant nml
;mnst the plaistiff for no cmse of mim. m

m Under the instruction, the jwy is me t:lm: irad

@u'y failed to couply with the wimmﬂ FT rf‘mh o
Wtwmsmlwdmgnmmammwm,
and under the instruction the:jury eould not kwe i’mmﬁ
for the plaintiff even if failure of m-y te 'ﬁamly m,m

the requirements set out had nothing:to do with the
b ' .

By 'f_a,,,j”,. ‘{% \ﬁ%’@”@ M ey g;a, ; :
It is true, that tkﬁ court did mchm m t.ha m»‘*@*m ;
& B U oeImoog, RO ey P,

struction a phrase temlm affe taﬁ;m: ¥the law does not wrw |
mit an injured person wmm‘mﬁm to mwmmm&
to the injwry". This phrase hmw is only v
of the result which:the court previeusly had .
the hury sust follow, md did nat ini’m t&u 51111? that "%@ :
they should determine \éwtherwm mﬂnegngmm of %" :
‘the deceased eontributed to the mm drpal xw* PR
It is mubmitted that this ;mml that 'is, that the
ﬁmm instructed that Gary was gunilty of naglimca
a8 a mttar of law, if he failed to meet the Nqnim

Sponsored by the S.J. Quinney Law Library. Funding for digitization pr //l//l tute of Mus and Libr
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the jury should determine the question of proximmte cause,
if they found that Gary failed to meet the requirements
set out, constituted an instruction so favorable to t!m
appellant, that the case was submitted to the jury under
his them and even more favorably than his tiwm*y would
have em;ltlod him, and therefo;:l heﬁ: ould not in any event
be prejudiced by the instructions of which he here T
plains, Respendent cortends that t};e only errors in the
iestructions were those. favorable to gtha defendant, and .
that the judgmesnt should thus be affirmed, | |
PGIHT vl.l: ‘I‘hm was SUfflCLﬁné Qegdeﬁe to ;}uéﬁify theu " |
submission of the case to the jury en the theory |
of last clear chance, and the trial court
correctly submitted the case on that theory. ~
In spite of the theeriming which the appellant does
in hig brief as to why there is no avidéma to ma‘t&im the
submigsion of the case on the theaty of*last clear chance,
the fact rema,u&s, and mo ammt of remarding will serve to
eliminate it, that the def eudam: teld the officer that he
knew there was danger of ar accident at 78 feet, and knew
that an accident was geing to happen. Appellant wants g
te gongede that perbaps something happened to give the |
defendant some apprehension ¢f davger. This, however, is
not the fact. The fact im that he told the officer that

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Mus
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despite the sfforts of defendant's coungel to neturalize
this statement, the defendant whem asked this questiont
(Tr. 93) R
Q. Now, the question that this seventy-eight feet
is m«mm@nm Jensen mentioned here is
e e o T e e e e
abeut, ix it net?

A. Yesn.

The only reason appellant would have for knowing an
sccident was going to happen at seventy eight feet is
because the situation was clear to him at that time that
the boy was turning, that the boy hadn't heard the hom
(if it vas sounded) and that the boy did not know of
defendant?s presence. Defendant did not however give a
signal on his horm at 78 feet vhich might well have been
the very thding which would have apprized the decedent of
his peril, tut elected to vait wntil he wis within 20
feot of the boy héfare he gave a mipml (ifhnwmh
That these two events were not gimiltaveous is evidemced
in Rogers' own testimory that he did not sound his horn
and turn until after he had pussed the 78 feet point, =
(Tr. 77, Ex. E), Rospandent iz entitled on this peint to
congider m slovest speed at which Rogers said he was

ed by the S.J. Quinney Law Library. Funding for digi

e of Museum and Library Services
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T W A B O A SR o




given ayppellant ample time to have hrmm: his vehicle
toacwh«ntwm?&f«t.ﬁwaamphw&wml&
Bot have been necessary. memmnmm
mmmrmuammmmamwm,m
ﬂm&w&m@ﬁmmpmai&twm'l
wmy would bhave hm sufficient, Rogers' however, did not
m-@wmma.mafmﬁsm"mmwm
om testimony, milumatamtmwmfm&d
mw,mmmm@wmwmmma
mmmmfm:wmemxmwma
(Tr. 56,77) Puring alli m tim :t‘m 78 mat on m kzam
there was going to bz an acsident, u 5& abw&ut&ly elm ,
fmmmmzwmxmmmmma,
toawmmmdm,mmtmumchehwma
Mmm@&mlthMWﬁMiumymw
mm«,uwwmmwﬂw
mm,ummmmmaammm
orbymycwmmo!thmthmﬂ L s
Ve have heretofore paid eur respects to the nfacta” :

MchupmllmthmaMtemtucmmmmmim
dameMthmmw, m:ltismmasury

to again detail tho amﬂwm wmr.m and physical facts,
Mﬁmtomﬂmﬁﬂmimmmbmwmcmm

ed by the S.J. Quinney Law Library. Funding for digi 1 provided by the Ins nd Libra \
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hut an the contrary, having rejected those statements and

inferences, and having found for the respendent, these

statmuents and the inferences appellant seeks to impose

upan this court are neither "facts? ,mi- are they

appropriate to conzider on this appeal.

This was not a mapidly changin

yet the situation where both veéhicles are mm&e of

mfh tm movenient as at & crosaing whers ﬁw mﬁ.ﬂmt

is uravoidable by the time one or the other discovers

mmw ﬁi!hmeﬂmtimafam&wh

mmmmmajmmmmwammm

vife's testimony, traveling at a sufficlently

of speed to be able to avoid the collismion, yet trwvelin

semewhat faster than the bieycle, Injected in this case

s the fact that the driver of the sutomcbils knows that

an seeident is going to ocomr in sufficient time to aveld

of hig position of peril. To argue now that this boy was
9! ot in a position of dsnger vhen the defendant was able
M to avoid the sccident, 1s to completsly disregard the

w«mu mtmﬁmeat nfmhmtmm

///S/Q / sided by the Ins nd Library Ser
Librd ///z/s L/

w%@ mmediate threat of an
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accident occasioned by a car naming into & boy on the
road, vher the driver aduittedly mows there ig going to
be an accident does net congist of a pesition of danger
to the bay being overtaken, than it is difficule to
contedve wiat could be considered a position of danger
or peril to an imattentive decedent, OCrabham v, Johosen,
me U. 348, 166 P. 24 230, supports this proposition.
'U.?.k.‘ﬁ. Co.y 198 P.2d 459, fawolving

and an autmmobdle at a crogsing } appor

chgarvation by the train crew was mmm:mm@f :
knarlng of the danger uatil the ammmm’mm,
ware the facts, What we say is, 'clmz "2

h a fact %m%m
nmwmmmmmmmm
mmmmmmmmwmmmmmw
he exercised ordicary cares ’% W o G
Wv.m,mm?ﬂdmd,ﬁrenn
xm,m,mr,mmmmv.mmw*

Caq, Wlh, m Pedd m; m caAgen m m facts
did not call for an nmmw of the doctrs of last

clmar chance. mmmmaamnfwm;n
amlimﬁm,wwcwmuwmkmm
@0&03@; mh.}m;m&%mi’.ﬁm,

m*%ggmfgui/:w’wwhaem of last
R 53 Ty R R LR ¥ .




clear chance to be applienbls,  The facts of that ecase
vere held to be such that a clear opportunity wasd afforded
%o avold the ascident o the part of the defeandamt, The
facts of this case present o sitwation in which & mmch
a much clearer opportunity existed o the part of the
defendant hs:! he exorcised memhh cave, and the means
at his éisml. - mm Ty f&wﬁii g:h;:

Urdes @Wti(‘a) Sec. 480, migm Law :{uatxmte

Regtatewant of the Law of Terts,"is contaived the iallwmg

' discusaion appropos of the present cage: & LG
by

‘{ AL zv

-

B = =

"ﬁm, it is not neceREaYy
Stances be such as wmmwt nt the
plaintiff 1s imactontive wd, ﬁhmfﬁm, m
Tt is enough that the clromstances are such as *
to indicate a reasmaSlevchance that this is the 4
cape. Even such a chmice that plaintiff will not
discover his peril is cnough to require the defenmdant
teo mlke a reasaadble effart to avoid injwring him,
'ﬂm-efa‘z if eham is anything in the demeanor or
plaintify which to & reasamble
Man :ln the d@fem}m@*a mtxm wenld indicnte that
the plaingiff is imattensive aud, ‘therefore will or
my not discover t:he approach of the trmin, the
mermtatm Beupd a8 8 mmu e wonld
undm- tiw clrewustances, If t:lw

The nimen in which tha phmz‘f is theﬂ nay

clearl lnaiuwtmthuis; kely to persist and
uc?f:uu Ae mtrmmh@mm“ et
WQ m &
‘ ) A0E will awmicem to
mrant hm:.fheamnatmm
mamndofmmiamw«mnhmmsw

ifnnum"
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defendant's conduct to the above Restatement comment,
we quote & part of the statement defemdant wade to the

police,

(Ex» E), and cartain of defendant's testimony

at the trial:
Exhibit E:

wm«m;mmmmmmwm
and we sound aur horn about 200 ft. behind him as
we got a little clamer about 20 fest we sounded
mhmmmﬁmb@mwlwmm

all to see if we were coming. .

Atm?ﬁﬁmmmﬁmmwmdﬁm~

Qe

8, at any time sty

Did it occur to you, Mr. .

between the thres hundred feet when you firstsay

you

foot when you sald

saw him and the two lnndred

you horked the horn aud the 78 feet when you dise
coversd the peril and twenty fmvhmywhmk@

the horm and began to ture again, did it ocour to
m At any time that the W sight not have heard

A,
Qe

g 1573‘%” m"

Im*tmm&d*

T dontt think he heard you?

' »’—i»r":?‘:z‘ﬁ_ ‘gi:% .55‘“‘&“%
No. If he did, be never—

He didn't mm:, a'!: any rate,
Didntt react
Didnte rwﬂt as 11’ M had heard you?

Nes

T, it was apparent that defendant was awere of the
decedent’s fnmattention at least frem a point 200 feet back

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
i y ) contain errors.



r—e

and contimued right up until 20 fwst when she says he
sounded the horn again, He not only knew of the ine
attention, tut 2lso knew that it gentinued, as compared
to coment (b) adove whers it is indicated thet all that
is necesmary is that there de something in the yartyts
demeaner or cenduct which to a reasomsble wan would indie
cate immttmtivensss, and that the former may not discover
the aggroach of the latter. Rogers teld the afficer Wi
investigated that at 78 foet he was avare that there \as
going to be an accident (Tw, 104), hils it is true
RthMMWbymhﬁmaﬁmze!m
m&wmmaamm,mmam
mins that he told the officer he kuow there was going to ﬂ
be an secident, ani that he knew and understood the question
vhigh the officer asked binm in this regard (Tr, 93). ¥e
find that fram 200 feet back of Oary until 20 feet back of
him the defendant imew that Gary was not aware of his
appreach. We also find that at least from a poing 78
fent befare the accident, the defendant kuew there was going
i) t0 be an aqeident, and thus knew Gaxy was in & perilous
sitimtion and kuew that Gary did not lmow of the peril,
MW'mtmmmknwﬂutthequﬁﬂxm

ed by the S.J. Qui)

20 foet of Gur.v was after the 78 feet’ W Pefendant
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then, knowing that the boy was in peril, knowing that the
bay did mot knav he was in peril, did nothing whish weild
aveid the collision, at a timg vhe in the exerciss of
due care with the means at his disposal he could have
avoided ft. Instexd of avoiding it, he testified he
thought ke would go arcund him aupwy {Tr. 75).

It i» sulmitted that the facts of this cass ¢learly
entitled the plaintif{ to have the case subimitted to the
jury under the theory of last clear chance, |

F W

the reasons for an mmim he clearly set forth, at the
time exceptions to instruetions are taken, that the
portiens excepted to be pointed ent, along with the
reasons, and that an error in giving an instructie
honiudmamluﬁleunitisfimtmpm mm
that ground in the court balow. 7
Defendant?s emeptim to instruction ¥o. 14, at
the trial, was as follows: (R. 293)

mwmmummﬁmm. 14 and
, id each paragrapl separately, on




» gaﬁnggggaﬁ@gﬁ L4
&h%gﬁa@gﬁmﬂ% @&%«g

any instruction oalast clear chamce. This g&%
gg&&% efendant seeks to gwgg
ggﬁgoﬂﬁdﬂtg&wﬂwﬁg gﬁaﬁw
égﬁﬁoﬁm?%%ﬂa ﬁggﬂgﬂwg
to the lover court. 7o allaw him to raise these alleged
errors in this gggﬁgéuﬁ
delieve, egwga an mmsmlation of Bule 51, U.R.O.P,
vaish clearly s net fustifiod under the eiraumstance
and would be in direct opposition to the intent and pur-
Pose of that rule as expressad in that rule and the notes
appanded thereto.




POINT 13: Wim No. 14, containg a correct &mmmnté
t?ict ﬂ;ea}a;hg lc::;clm chance as appliod to the
loeedm;ﬁdmknwofﬁnmsmeafmwmm
behind him, Rogers indicated that he did not think the
bo y heard the horn. Although itis true that Rogers ¢
mmmmmmmmmmmwm,mw
cided the bay did ‘hear the harn, it im subnitted v:.w;
the hwry was entitled to believe that mmmrtmr
the horn based upon Rogers! testimony m& amtmm ‘E‘:a
the officer before : he changed his mind, and that the M
could properly pnd justifiahly cmMa that the defendant
hind ﬁmdecdmtvhmdmﬁm was mtamm&f

I

came up b
defcnm*;? presences .that the boy began to mmm |
turned still unaware of the presence of the defendants that
defendant saw the boy turn and knew he would strike the

boy wiless he himself did something to aveid the inpeiding
collision, but that he did nothing although he had adequate
and ample oppertumity to transmit his kmowledge of the peril
of the boy gnd knowledge that the boy was unaware of his
peril, into action, had he reacted as a reazomable wmt
man would have acted wnder similar circwsstances. Aml'l&n‘!iz

|
~ misconcieves the instruction vhen he indicxtes that soue [/

part of it instructs upon thetheory of a person caught in

y . § . L 2
a w aummagum 2 v di 4 //6/ Irz\lzl’“’ /'U/jmu»\ m
Lib7@y Services dnd 1eChitd l,\ minislerea the Utah Stdte Library.
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gtruction is such a theory mentioned or even hinted at.
what the instruction says very clearly is that if the

decedent never did-become amre of his peril or if he

Rogers that he honked the horn at a point 20 f&t bekimi
the boy, whilth, if the jury believed his smmt,‘w 1d
indicate that the boy might have bacome aware of m ‘;, gor
at tiat time, It thus raised an issuwe of ﬂmtivm' the;.bey
could do anything within that brief space of time to %
protect himself. DBy its verdict the jury has indicated
that he ceuld not, EWSl W‘” |

Thia instruction is a coreect statement a? the law as
set forth in Section 450 of the Restatement'of the law of
Torts, which has many times been apﬁ‘w&d by this ﬁﬁiﬂ:.
Holmgren v, V.P,R,Co,, Utah, 193 P, 2d 450; Anderson v.

, Plnghan & Carfield Ry. Co., Utah, 214 P, 24 607 e

,,,,f" It is submitted that no error exists in the giving
of this instruction which weuld require a reversal of
the judgment and verdict.
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