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RATUNE OF CASK

Aetisa by platntiff sgeinst appellant (sad other
defendants whe 414 not sppesl) to recover veges snd

sllswvense of etternay’s feoos amder the provision of
Uk Cods 3b-9-1.
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DIBPOSITIOR COF CASE IN DISTRICT COURT
The District Court on July 19, 1963, entered
Juigrent aguinst defendant and eppellent and certain
other defendsnts, in a sur totaling $457.4C plus costs
$150.90 (insluding sllowsnoe of $100..) sttorney's Tee).

SATUER OF SKLYEP SOUCHT ON APPFEAL
Appellant seeks reverssl of Julgremt of the District
Court and Jwigreat crdered 1in the sur of $79.00 in fevor

of sppellant.

STATEMERY OF PACTS
1. The Complsint And The Juigment.

Tor convenience, defendant 33lico Milliing Co. will
hereinafter be referred to se the 8ilico Serparstion.

The esseatial facte in thie cese sre undisputed.

The Julg:ect sppealed from ia for wages for werk
of .xm:i,'}‘l.i“‘a,‘. 1 to 36, 1961 (R=n. ?. 2)

™he ssended Cempiaint upom vhich plaintiff weat to
trisl vas against the de’endsnte M. E. Baird, Buge

Imery, Fred Mickelsen, Eugene X. Willmy, sppelient
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herein, snd the Silico Cerporstion, for wvages for
said services rendered in Septerder, 1961, 28 adove
nentioned. The Co-plaint vas in two cownts. One
ecount vae by plaintiff Regynand Otteson fer his owm
services in the smownt of $276.00 plue £10v.uu
sttermey ‘s fou, ani one cowst vas on an assigned
claim fro- plaintift®s son Domell Ottesom ia the
enpunt of $229.35 end §100,00 attormey's fes. (Clerk's
Tr. £1-23). On the day of trisl, the claim on the
assigned clain vas smended and reduced to $221.10
(3120). 1 vhe Court entored Julgnent in faver of
defondant Mlico Corporetion snd sgeinet sppellisnt
Yilxey.

The Juigzent was for $276.00 plas $100.00
stterney 's foe, and interest on the firet claim, and
for $321.10 on the second ssaigned clais spd thet on
said sums cf $276.00 end $281.10, defendant showld
have a credit of §75.2: (fer —oneys losped by defen-
Gat V{lkey $o the Ottecons s8 hareinalter mentioned),
(Clerk'e Tr. W-A3)

11/.’.7(/%1 'y Services

. ,’ I ;
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Meporter's Tremsaripty wiga.. mhpzuno nu=bers,




2. The Bpleyeat X e Cttesoms
&y The 8iliee Corperetion.

Defendent 3ilise Corporetien fafled te answer
e Canplaint end (40 defeult ves esdered (3:20 %o
7. 813). Bemce Gefentans 5ilice Cergerstisn ednitted
We mplay-ent of the Ottensms.

8 Awrthey - The empleyvent of Whe Ottesons I
e Silies Corporation end 0ot iy appeliemt Wilkey
povesnally, is estadlishes by the Ottesons' awn
testinecy.

18 %20 face of Whese fecte the Juigssst of the
Bietrict Court againet appellant Vilkey emi 1a fever
of \he defentant S1lice Milliing Cw. preseats sn
aely.

In ader to xore comvenisntly present the sdu!aw-
feus of the Ottesoms thet they vers esplayed W ond
vrtd for 8flice Coryorution and a0t for eppellant,
pvesuslly, in our eitetions %o the Wramserips,
referesces 4o tramecript of testineuy dy the Gttescns
vill bo preseded Wy V" - to b distinguished frem
oppaliant ¥ilkay'’s testiony, wvhare the eitetion will
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be greseded W & W°,

Sefendent 8flice Cavperetisn ves crgeaised July
17, 1961, end qualified to o dustnses 1a Utak Jily 85,
1963 (208:13 te 109183 37:16-19, . D W),

Defenfsnt %, B. iaird at the 1 ¢ of erploy-eat
of the OStsnus Yoo & prenstor and agent of the oev-
pesution. During e saricd for vhish veges ves
clatned (Yoom Sopt. 1 to Sagt. 26, 1961, V" P1. mem,
2) he bosame vieo president end dtirector (Sept. 1.
1961). Defestent Buge Meary was et all ti-es of setd
verk ond onplay-ent, dfveeter, wesident, and resi.
doat of W Jemd of Directors of the Bilice Corpwr-
otien. Defendemt Fred Micwmlsen Swring safd ti-es
et sssretary-tresswrer saf dtyecter of 8ilico Corpar-
otten. (9:20 to 10:295 138119 o 28).

Mior % Augast 16, 11, sppellant Wilvay comed
o reor Wpatases. (“W" 12:3-10).

Appsllant Vilxey dliecsatinesd hie rock Jusinees
Avg. 15, 1962, (V" 1piN28).

Iefore ¥ilvey teretmsted Xis 2peruticns dw bed
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cntored $ate s agromaent vith Siliee Corporetien
trough defondante imery, Micheloen snd Moid, wier
viich he vae % recoive 206 svasrelip in the B1liee
Corpiretiion for trumsfer of his Wsimsss. Wilvey vea¥
elee hired o8 sn explayee at §600.90 a wonth. Vilwey
reseived seme of Rkis salery, Wut the stesk wes not
telsvered. (V" 13:18 v 191285 30:80.28).

Setween August 6 ant Sapt. ), physicsl posseweion
of ¥ilray ‘s business yrepertios vas dslivered to 5il.
iee Corpovatten- (V" 30:1-); R:@-86).

™e Rtlieo Carposation tack possession of the
mepertios. IU werked W prepartios and filisd
wéwre Wirough 1%¢ sales agiet, VYaseteh Chemieal
Ompmy, end this wvas 120 job tad the Jttescns waried
- (v nn.8).

o Sopt. 6, 1962, Vilney end his wife geve Ue
fltee Corpmruticn & “M1l of 3als” %0 ceriais equip-
wont of his dusiness. (Beh. P.1) The sechinery ad
s puredased mier Contitismel Seles Centrevt. Pert
of o agresemnt between Wiliey sed #iliso Corporetion
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e et the conpoay wvas %0 Inep wp the pagnsnts. ™
osngany falled %o do oo and e eguipnent ves sdeut %o
50 lest. Tihewefere, su Bov. 30, 1961 (after Whe por-
ted of ewpley-ent) S1lise Cowperetion relesssd Vilvey
fves the tremefer oo that Wilimy could sttomgpt to save
Ms eguipremt. (2P 1) (V" 29:6-20).

About the niddle of July 1961, the Ottesoms went
% egptllant’s house sud esiné hin 3£ he conld give
ther o Job verning ia Wilsey'e wine, whish Vilkey 424.
(*o" 9111 w Ki7).

Jefere Viltmy diecontinesd kis dusiness (Aug. 15,
1981) Vilway edvised tie ‘ttesons that he wes going
% verk fer $111co Cowpuretion; At tae Uttessns’
«pleyvont vith Vilmy wes seusing) thet Siltes Cor-
pavetion wvas & corposution, sad 1if e OJtGscons wanted
%, Sy ocsald werk for §Slice Cowporntien end e
veuld fiad sud 1f Wy vere willing to htre Uwe. of
We Obtosems sedd, fhme. (V" 82030 to 43:%0).
ilay never agreed M1xeelf % jay suy of the OtSeseme’
vages. (V" 031327,
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The Ottosns Wetireny is even wore spesifics,
e cmplets, twt bdegimniag Gept. 1, 1961, ey
e eaplaped by the 951ico Corparatien and net By
Yilmay. svier %0 Oopt. A, 1961, Gttesams had con-:
mmm-ﬁmw. Ia Wdes conver-
estions the Ottesuns wore edvised ani Ghey wndaretood
wd \hay asespiad, st baghming Sept. 1ot tw
Otteuces veuld be vorking far e 3ilieo Cerparmtien.
Boar Sapt. 1ot the Ntesms vare spesifisally advised
iy both Jalird and Vilkay that Wilvey hed closed hle
wenssetions with e Z1lico Corporetion amd Gt
tagimaiag Sept. 1ot doth Wilkey asd the Uttesons wouléd
0 verking for the 2{ilec Corparetion, thel Wilwey
would b receiviag his evdere frem leird snd e would
tell the Ottascns vhat %o d6. The Othesons talied
soveral tinee to defendnst Hafrd on this sl 4t wae
Poeifie. Willkey was to say for tham for their ser-
viss for the neoth of Augnst, sud from Chen on 1%
vas wp o datzd. (0" N3P %o 7. MjES). Wilmy
veuld receive his arders from lsbrd smd 1o would sbow
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We 0%toome Vint to do. Naisd wes out en the Job
sovaral tinse and %alé the Ottescems haw e wantet
hee %o do Whings, end gave direotisns emd todd
e vhst %0 40 (n the way of work. ("9° 5M:1T-19;
. 69 %0 P, TOI18).

e 8ilice Corporetion ressived the Nruite of .
Ottscens and Vilkay's 1ader (and his groperty) selling
2is vesk tirough 190 sales agmmt, WVasslsh Chewicsl
Covpany (V° Na2e8).

Natatify’s sttoragy appareally destring %
tofend ageinet & Julgeent sgaingd the defeulting
811100 Coryorwtion, shewed that there was “nsthing”
1a sene ~invtes sdout the acquisition of Wly's
ogigeent. (Roh. 7. 1) Iub seoretery-treameew
Kielnisen testified:

e, wt theare moed ot e." ("N° TTHAE
% 78a).

At the sales sgres:ent was sigeed Yy president,
hary, sn demalf of the S4liew Corpevation, sttested
v sosretary, Riskslemn, with the seal of the carper-
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atton (Exh. P. 1) (77126 %o 7917).

Further, Mickelsen wvas sdvised Yy Asfendant
bery, president and director of Silico Corpera-
ten, of the Otteeens employnent. Mickelsen didun't
conplote the file or payrell, first, because he
ditn't lave their W-2 Jorwme, but later, decause the
Silico Cerporation didn't have the ~oney. Mickelsen
¢14 ‘mowv that the work hed bdeen 4dcns by the Ottesons
for Silico Corparetion. B9 hed sent president, Dwery,
%o got the forme rilled owt. (11M16 %o 117130). The
sorporution’s finances had cellapeed. (107:13-19).
Adout the middle of September Ottessmne vent to 85lieo
Ourperation’s plant in Salt Lake sbout their wages.
They sev Beird (who ves them S1lico's viee-presifent)
i president, nery, and demanded their money.

Beird esked viy veren't they verking. And thay said,
30 weney. And Baivd said Deery vas meXing out pay-
rolle and ehocks prodably were ratled, snd premissd
if they 414n't receive tham he would Wring thex. Ne
€34 not 40 so ("0 ¥Ts7 to P. 5011).
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Dwring the latter part of Seplewber, Wilkey
lesned Domell Ottescm $25.00 vhea Donell plecded he
Yoo bard wp fer money”, sad loaned Raywond Otteson
$00.00 vhom Reywond Otteson tald hiwm he "had & puy-
vent that be hed to meve”. They prormised to got it
peid dack to Wiley before the checks had & chanes to
cloer; Raymend Otteson edvising, "I'm geing over to
e turkey plant to g0 to work'. They never paid
Wilvey back. ("W" 89:25 to 913).

ARGVENT.

AN BPLOYER OF A CORPORATION I8 NOT PERBONALLY
IJANLE FOR CONFENSATION OF OTHER EMPLOYERS BY REASON
OF THR FACT TEAT HE EELIID ARRANUE THRE EMPLOYMENT.

The Ottesons' own testinemy estadlishes that for
e period for vhich plaintiff seeks compensetion
(¢uring September 1961) the Ottesons vere employees
of the Silico Cerporetion, & cerparstion in existence
ad doing business in Utah. They testified thet sgent
haird and ¥ilkey specifically emwployed thes for this
oried fer the corporetien. The employent was

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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esseptel by the wesident of the cerposetion (defen-
dent Boawy). Appellsat Vilxey had delivered e
ssoste %0 W@ Silico Corpovetien snd 'ad éiscantinued
bis businses, snd the work was done mnder tw divestise
end for the dYemefit of Oilice Corporeticm:.

¥o vespeotfully ask the Cowrt to exs~ine Siis
evidonce. Vo suinit, o the tmsie of the platattsry ‘s
am Sstisvony, 1% 1o establishes, that plaintif? ded
e cous® of sction ageinmst ©5ltco Cowparwtion for the
vagee sought, but mot ageinet appellant Wilher. Yet,
10 end Dedeld, the Distrist Court rendered Julswent
Jest the oppostite, 16t The Cowrt rendesred Jalgment
in fevor of the £ilico Corpetion (whe evwn hed
Gefonlted ond Denee sdnitted its 11sbility) and egainet
eppeliant Wilvay.

It 10 S2ffIcnlt b0 Sivime wpon whet theory the
lever Court yrussetied in vendering such Julssent.
This was 108 @ 2008 of do-Tacto Swrpwretion - R
e curporetion vas forved and doing dusinees In Ttab
6 "nih snd & Malf ot losst befare e enployment of
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e Ottesmms. Purther, the Ottescas' ewplopment
ves ssespted end srrenged by the carperetion prest-
tmt, emd 1%8 agent, snd e vort vas scthumlly per-
forned for the cerporution who received the fruite
of W lador.

7laiatir? suimite: When 8 pardy sccepte his
aployent from a corgporation and wierstends and
odnite Mo wvas evployed by the cerpovetion, perforae
hie sowvices for the corporetien, and has fall ‘mow-
ledge thet e sorporation oot only the carparetion
1s to % respuneible fuer his weges, be copnot hold
perecnelly liadle, en evployes of the corporstion
e particisated in srrepging sweh employment,

A corporation 18 on mtity. Where the corpor-
otion s ¢iscloned as the centraciing perty and e
scoepted ae sush Yy the eplayee, the party whe
ects for the corporetion 1e not responsidle o thw
evployee wnder the ewployment contewet.

18 €.J.9. Titls Oewpwations fece. b5
(corperution ar enMiy)

-2%
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19 €.J.8. Title Cerpesetion Sec. 8X.

13 An. Jwr. 7. 993.(Agemt wot perecnally
responsidle)

Ve wvill a0t Gwell on the peint. 7The prinsiple
of law invelved {5 se cleentary, it hiss besm so long
establiched as eorpcrution law, that to 4o oo would
b "saryying ceals 40 Newcestlas”.

nu:-.nmnmammmm
epponled fyum agatnat appellant, should be revereed.

Ia Wio evder of reversal, sppsllant respectfully
culnits that the Cowrt ahould sxvier Julgnent iu fevey
of appellent and againet plaintiff for the $75.30
Viiey losned the Ottesons,

e Cowt will have woticed im Appellamt’s
Matenent of Facts, that in the latter part of Seplen-
Wr, the Ottescns wevailed wpom ¥ilkmy to losm then
e total of §75.00 vhich the Ottesons premised to pay
tack and whish thay fsilal 5 pay Mok, In the Juwige
~at, the Districd Cowmt provided that defendant
dhonld dave @ credit fer this §75.00. Ho comterclai-
nmmmm.mmmwu
Weat 18 a8 80 3 ’ i‘% % W%ﬂ, e, §79.00

ated OCR, 1




ofroet”. (889 Cleri‘'es Tv, 2. 33). The Cowrt could
a0t treat the $79.00 o8 pay-out of wvagee and otill
allow the $100.70 attorney’s fee :méexr Ttah Code
NP1, Tor 1f the IT7.00 was payent of vages, there
weuld oot have been “Sustly €we", the amcunte plaintsfy
damgnded Mofore esuit. The domand ves on all defec~
dents, incluling Silies Corporatien, far the st of
veges carntd, vithout deduction «f the £74.750 lomm,
end the lesm wee not denicd . Tasemuch, therefore,
*s tte ratter ves 1ibigeted without sblevtion o8
svemt 490 Wilkey for o losm, sppsllent respectfolly
sulmits that t2e Couwrts in veversing this Juiguent
should direct tiut Julgwent shonld e enteved in
farer of the sppellant Vilrey snd ageinet plaintify,:
for the #75.00.

Dated Merch 31, 1964,
epectfully sabaitted,
Villte= N. Nenderecn

; Batlding
Salt lLake Clity, Mak
Attceney Tor Appeliant
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