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IN THE SUPREME CUURT OF THE STATE OF UTl4H.

DON S. SMITH and BRIGHAW

J. H. EHLERS, EVELYN P. BCYCE,
and LOIS P. CONNELL,

Dufendants, Cross-
defencsnts, and Re-
spondents.

B. SeITH, {T
o L
Fleintitfts, i1
{l
VS. b
R. L., Warr %g
H : ghsn: NQ.-L
Detendant i - T~
Crces-complainant, i 14,565
ard Apoellant, ﬁi
}
Vs, sl
{
It
I
i
1
{
H

BRIEF OF RESPCNDTIITS, BOYCE and COUNELL.

- m e e wm e = e m e e e m e e e e om e e e wm e = o e e o=

appellant appesals from a judgment denying him loss of
benefit damaggs, but, granting him out of pocket damages,
based on alleged breach of real estate ssles contract, where
scller was uneble to nsss title through no feult of their own,
under contract to convey by special warranty deed only.

VDISPOSITIUN OF T-if. CAS® IN THE LOWER COURT:
At tne trisl of t1he cross-complainant:'s cese, on January
léth, 1976, to the Court, Honorable James S, Sawaya, sitting with-

out a J¥ry;tjussfentiwes. ey ddred mbrs e gg@i&n®m®%M®ﬂaim of

brarygerwces and e ogy Act, administered by the Utah Stat
Machine- generated OCR, may contain errors.



Page 2,

damages for loss-of-bargain amounts, snd, against Cross-conmlaj,
arts claim for attorneys' tee allowance, ané costs; but, wag

L]

awardzd out-ot-pockst damages for amournts paid under tre COntreg

STATE.ENT OF FACTS:

surplenenting arpellant's statement -f facts Lyages ?ﬁg,
appellant's brief, there are some items affecting thcse resvorder
and their position in the matter, not stated by avpellant, or,
where incorrect conclusions of testimony are taken. Respondents,
Boyce and Connell entered into a conditional resal estate contrect
for tne sale of tneir interssts in the real eststz hsrein involw
said proverty being situate in Salt Lake Courty, utash, under dete
of pugust 20th, 1973. Warr, the purchaser, had seen the propery
before buying, and was cognizant of its condition LTr. 03, Rec,”
The contract witnh these respordents Lfkhibit 3§Zas sellers, provi

among other things, that upon full paynent title was to be passc

a special warranty deed. Prior to tne signing of tue contract, &

title opinion snowing good title in tne respondents fonibit4y,
was obtained. Respondents nor their representative were not shich
to have visited the property or insvected the saie at any time.

Several months after the signing of the contracts, an action to

quiet title against respondents-defendants in tois action was ir-
stituted by the nlaintiffs. ‘'I'riel upon the issues relating to tl
title was had, and title quieted against the defendants-responde
herein., No demand was ever made by cross-complaint Werr upon the
respondents and cross-defendants Boyce nnd Connell to undertsake
fense sction for Warr, 7Rec. 276, 275, ur. 5b and 527, but only!

Mr. Milton Backman. Trial on cross-compleint resulteo in finding

fo rSpox’sgs @%e sﬁ%%@ﬁﬁ%%‘ﬁnm%%r d@hg%n m&gﬂgygnglnsa}ug ofﬁ@e‘\;%qga'y Seer\%ceg € p t { or re qu”

Library Services and Technology Act, administered by the Utah State Library.
Machine&ene{ated OCR, ma
n
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title action determinsation herein, the damages sllowed being on the
sut of vocket rule or basis, rather thar on the loss-of-bergain rule
conternded for by cross-co.plainant.

POINT I -- COVXINALT OF SPECIAL WARRANTY CuV '3 (A) (NLY AGAINST
CLAIXE ARISING UNDZR, BY, OR THNROUGH AC1S Cl" ¢ELLER
OR GRALTOR, ALD DOES NuT WARRA4LY GLI. “iLLY AGAINST
ACIS UF hIL PTRSUNS, and (B) PU1S VENDEE ON NCTICE
cr UPON INQUIRY AS TO ADVZIRSE CLAINS.

(A) Since here, the respondents Boyce and Connell, covenunted
to convey, unon full nayment, by special warranty deed, they were not
1iable for any demages on the loss of benefit or bargein theory, when
their inability to convey was taken from tuem from or by a superior
title holder, (See szcti-n 53, Covenants, 20 Am. Jur. fnd, page 6P4,
wheee it is stated:

"A cove-r.nt of special warranty 1is one the operation
of which is restricted to certain persons or claims.
As @ geunersl rule, where a vendee receives a special
warranty, or quitcleim cunveyance, he taxes the estste
subject to all the disadvantages that it waes liable to
in the hands of the vendor. . . . . .. .
and hence protzcts the greaentee agalnst a clain under

a title from, but not ageinst a claim under a title
against, or superior to, his grantor."

See elso, Whayne v. pcBirney, 257 Pac. 2nd 151, 195 uvklehoma
269, and Central Life Assurance Co. vs Impelmans, 126 Pacific £nd
757, 13 Wash. 2nd 631.

(B) Vendee is put on notice of possible claims by the existence
or inclusion of the speciel warranty clause in his deed or contract,
see 2y Am. Jur. °nd, page 624, Section Lo, Covenants, wnich states:

"The fact that a vendor refuses to meke a full and
complete assurance of title is said _to be sufficient to

excite suspicion and put the /other/party upon inquiry."

See also, Jones vs Arthur, 244 S. ¥. ?nud 469 (Ky.) at page 471,
Burton vs Price, 141 Soutiiern 728 (Florida), McAboy vs Packer,
187 S. W. 2nd 207 (Mo.), Kentucky River Coal Corp. vs Swift Coal
and Ti .ber Co., 299 S. W. 201 (Ky.

Where, ss h-re, the purchaser was put on notice of possible

defects in Sreeibit 14eaumnam@ LitAy1[ s ding ‘| Figi@ten, proewmelisauleb usasanebam%rdcss t heeuom

Riby rary Services and Technology Act, admlﬁ\stered b Utah State Library.
Machine-generated OCR, may contain errors.



Page 4,
claim the benefits of 1Lz rule of danages on tne loss of benfits

basis, due to tae limitations on vendors iiability.

POINT II =-- MNoGUlGZLUT ac b sls For FIRDING OF "5aL F.I1H" I
NOT A PRO:FR RULT o Law oUsSiIMINS AN LJAZD OF
DAGAGE Ol LosS OF BENEFIL THWCRY.

Appzllant cites and quotes from g lone ¢ se o 3nas Vve. Uniop

-

Escrow & Realty Compan,, 8% Cal. Aop. 66, fuu rec. fu, FE, us a basig
for Jjustifying loss of tenefits damages, by assu.ing thet negligence
equates with bad faith, and thus, whichever rule of darages is detep.
mined to vrevail in Utah, mak:s respondents here liable for loss of i
efits. The csse in question was appeuled to the California Surrece
Court, which awarded and affirmed the da..ag:=s on a bad faith bzsis,
but which commented on the Court of Appesls reliance on negligence
as ezuz2ling b=d faith, as follows:

"OPINION OF SUTRZE. % CCURT IN =2ANK, DZLYING HTARING"
/?)s Pacific (C~1l.) p. 27

“"PUR CURIAIl. /4/ The anpiic-tion for a nearing in tuis
Court aftier decision oy the District Court of 4 .pe: . ol the
Second District, Division 1, is denied.

"We are not prepared to accede to the unqualified state-
ment that gross negligence is the equivalent of bad feith =2¢
used in Secction 33u6 of the Civil Code. 1n this case, however,
the court below made a finding:

*That tnhe defendant acted in bzd faith in refusing

to carry out its counir-ct with viaintiit =zng tc con-

vzy sald »rooerty to plaei~tiff on Au.ust 14, 1919,

end in naving conveyea said property to R. L. Good-

man on June 21, 1919, witnout making in said convey-

ance provisions for the crotection of plaintirf's

rishts in s<id property secured to him under the

contract of June O, 1319.°

Upon looxing into the evidence in the cn=se we are satis-

fied that there was sufficient therein to justify the irial court
in finding that tne conduct of the deferdents in so refusing
to perform its contract with plaintiff amounted to bzd faith
within the meaning of thet tern as used in said section 3306."

It would appear thut the portion of the cure quoted and relied
u~on oy appellant here, and unsucported by ar, other suthority, is

vrobably mere dicta, end lacks any basis for such theor;, bases 0N
Sponsored by the S.J. Quinney Law Library. Funding for digitization pfovided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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lronicelly, the same case quoted and relied upon above, guotes
gcction 3306 of the California Civil Code, which adopts the same
rule of out-of-pocket exnenses or dameges being recoverable (rather
than loss-ul-bargain damages) where good faith exists when vendor's
ingbility to convey occurs, viz.:

"The detriment caused by tfie breach of an agreecent to

conv y an estste in real property, is deemed to be the

price paid, and the expenses properly incurred in evam-

ining tne title andpreparing the necessary papers, with

intercst thereon; but adding thereto, 1chase of bad

faith, the difference betwsen é;ﬁ e paid and the

value of the estate agreed to be conveyed at the time

of the breach, and the experses properly incurred in

vreparing to enter unon tue land.” Id. page 26.

POINT III -- UTAH CASES DECIDED ON BFTACH OF CONTRACT

TO CuNVEY RTALTY ARE CONSISTENT WITH TEE
RUL % THAl BaD FAITH BREACH'.S ALLUW RECOVER-
ABLE DAMAGLES CU BASIS UF LUOSS UF BaRGAIN
RULY.

Utah cases invoiving breach of contract to convey realty sit-
uations are consistent with tne rule that where bad faith is the
cause of tpe breach by vendor, tnat the loss-of-bargain rule of
damag:>s anplies. From Dunshee vs. Geoghegan, 7 Utan 112, where the
measure of Jarages w2s basz2d on tne fact that seller had no- title
Whalsoever at tie sale date, and thus used the difference between the
contract price and the value at the time set for conveyance was the
messure of damages; McBride vs. Stewart, ©49 rac. 114 (Uteh) where
buyer sued for and was allowed to recover uis payments, Brown vs,
Clevzrly, 7u Pacific 2nd 882, where buyer was allowed to rescind and
recover his pay:.ents, McKellar R, E. & I, Co. vs paxton, 62 Utah 97,
Where the buyer was given right to recover damages for faiiure of ven-
dor to complete & building contracted for, end Bunnell vs. Bills, 13
Utsh ©nd83, 368 pac. £nd v97, where the underhandness of the seller
it seiling to a second buyer #®ithout regard to t e richts of a prior

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Skervwces ie an .
bu yer, lizewisc 1nVEIVEEHE Y twgg@mwmwmwmwsm@@ny and the ru -

h\ne -genera may contain errors.
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nounced therein by tine Court, while correct on tnat basis, does p
g0 in to the question of "good" wund "bad" feith situstions.
POINT IV -- UTai. STATUTE PRULVIDL G FOR ADUPTIO0. OF Culdal 1o
ANCOMrASSED ADOPTIUN CF SU-CAILED "T GLISH EULE*
RELATING TU WJ2ASURT OF DAMAGES I SUOD A D I.D
FAITH SITUATICLS.
Section 63-3-1, Utah Code g, ' g L1903, reads as follows
"The common law of England so far as it 1is not repusrnant
to, or in conflict with, tre Constituticon or laws of the
United States, or twne Constitution or laws of this state,
and so far only as it is consistent with and adapted to
the natural and physical conditions of t.is stete ard the
necessitics of the peovle hereof, is hereby adonted sna
shall be ..ade the rule of decision in tuis state."
Statutorily regulated matters are impliedly excluded, Rio
Grande Western Ry. Co. vs Salt lake Invesetment Co., 35 Utah 528,
101 Pacific 586. This section does not adopt rigor or harshness
of the common law, but only so much as was and had been generslly
recognized in this country, and as is and was, suitable to our cor
ditions, Hatch vs. Hatch, 46 Utah 116, 148 Pac. 1096, Canoon vs.
Pelton, 9 Utah 2nd 224, 342 Pac. 2nd 94.
as far back as 1843, Sugden g Verdors, Volu e 2, Page 032,
(6th American from 10th London Edition) ststed the fact to be
that:

". . even if he /vendee/ affirms the agreement by bring-
ing an action for non-performance of it, he will obtain nom-
inal damages only for the loss of his bargdln, because a pur-
chaser is not entitlec to any compensation for the fanciec
goodness of his bargain, which rne may supoose he has lest
where the vendor is without freud, incapable of meking a
title.”

While there is some diversity among the Americar States in i
matter, we feel the rule cited in Section &P2, Am. Jur. 651, Title

Vendor and Purchaser Volume 77, 2nd series, srrhuld prevail, and De

thus inecluded in our law, to-wit:

Spons%r d gythg‘so.l?lumney ?avV L\bgrl Igndmg or dlg\TIZatIOH provg'?bgthe*\smﬁ(e of?/\useum aandjhg'r?ry Services

Library Services and Technology Act, administered by the Utah State Library.

“In many "SFUFLEEd¢t878," *When the vendor is unable to
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convey, a distinction is made regarding the general damages
recoverable by tae purchaser under a land contract, between
cases where the vendor acts in good faith in ent=ring into

the contract, and those in which good faith is wanting. While
it 1s weenerally recognized th=t the purchasecr is entitled to
recover the differerce between tne value of the land and the
agreed price, to recover for the loss of nis bargain, where
the vendor cannot be said to hzve acted in good faitn, it is
held by many co.urts, in cases where the vendor does act in
good feitn, that the measure of damages is the amount of the
purchase money paid, with interest, thereby denying the pur-
chaser any recovery for the loss of his bargain. The situa-
tion is analagous to one where & recovery is sought for breach
of a covenant of warranty orfor quiet enjoyment in a conveyance
and should be governed by the same rule., . ., . . !

Since, in etffect Utah has been following the rule to the extent
of allowing "bad-faith" vendors to be penalized, it should recognize
the fact that a good faith vendor should only have to respond by
returning &ny amounts paid, or costs directly relatirg to the mak-
ing of the contract.

POINT V -- AMCULT CF FURCHASE PRICE REFUNDABLE WHILE ERKUNEOUS

WAE DUE 7C LISINFORMATION FURNISHED BY COULSIL FOR
APYLLANT TO COUNSTL FUR RESPOLDENTS.

In outting finsl touches on the proposec Jjudgrent, later signed
into effect by the Court, Mr. David Boyce requested payment figures
on amounts paié these respondents on the contract of sale. and the
telphoiic response mede to a secretary in his office was &s follows:

"Devid--Nr. Wecsterby's off'ice called¢. Totasl of
checks from Ron Warr tc L. A. Boyce, wes $3,t07.20.
Didnot include checks toEhlers." 3-17-'76 (9:45 A.M.

Tn.s amount was therefore inserteéd in the judgment, end, became
fixed upon the signirg of the same by the Court. Such principel am-
ount was fully paid to Ron Warr and Joseph C. Rust by check dated
May 4, 1976, snd duly accepted and cleared through the vanks. Since
@npellant is asserting that interest from payment of his instsllments

to dete of judgnent should be at the rate of 8% instead of the statu-

tcrily rate of 6% to judgment and 8% thereefter settlement cf the bai-
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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indicated have been willing to ney or reray the differernce betyee
the face of the Judgrent zand the actual total of the apvellantg
payments on the contract.

POINT VI -- aPPELLaNT NOT ENTITLED TO ATTCRM¥Y'S F7HS OR Cogn
IN LUNER CCURYT.

appellant #arr seeks counsel fees rrom resporndents, but deg l
not meke any allocetion as between the various res-ondents.  yuri
apovellant assumes because the Court below permitteoc or directedr&:
turn of payrents made by the avpellant, that he was the prevailin
party. The opposite view that respondents preveailed, because no
loss-or-bargain dameges were awarded by the Court below, is just s
tenable, snd, resvondents here /record /ir. 6, Rec. £29/,acknowledy
return o! the money was in order. Further, no cemand con eitheror‘
these resvondents for defense of appellants position was ever made
[Rec., #75, r78, Tr. 52, 577

Likewise, costs were discreticnary with theco.rt, and, s the
respondents generally prevalled as to the issues, its abticn in ot
awarding any, unless clearly unwarranted, which is not the cesehma
should rnot be, as to lower court items, disturbed.

POINT VII -- APPELLANT'S APPRAISAL UF FROPERTY VALUUS LU IN

PROXIMITY TC ALLRGED BREACH, and APPRAISER NOT
BASING COMPARABLES TO Al'PRUXIMATELY SAE PRCPERYL

The distance of tne allegedly comparesble tracts usec by appeld
witness, Mr. usgood were al. & mile to two wiles awa; from the tre
irvolved in this litigation, and, Mr. Osgood, anile neving sone &¥f
ierce was not & licansed acpraliser with the expertise that goes Md
guelificaticns required for officisl licensirg. 1he acprsisal fig
given by respondent's witrness were seversl thousend dollers per ot

less thar ood's nure /Tr. 647¥Rec. £€7/

Sponsored b S N Quwnne aw Library. Fundmg of dlg\tlzatloﬂ‘provwded by threrinstitute of Museum amdt lerary Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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CuNcLUSION

In view ¢f ali the facts, here, the specisl warranty cisuse, both
limiting the resoordents' liebility and putting appeilant on inquiry
or notice of possivle defects, of the title opinion rendered, end
th= law ~¢ to dameges, and the lower Court's interpretation thereof,
the yood faith of the vendors, their agreement to refund payments,
even though theilr erroncous arounts was bacsed on informatior furnish-
ed to couns=zl nerein by appellantts counsel, and, the nature of the
evicence regaraing leck of demsnd for pruoviding a defense for the
gupellant's position, all werrant the general affirmance of the lower
Lourt's findings erd conclusions, and, except for the amount of the
payr.ents made by appellant, should be upheld.

#HEREFOR respcndents prey for effirmance of the judgment, de-
cree, and findings, except for edjustment of the erount to be refund-
ed on appellent's purchase money pay.ents.

Dated this 9th day of August, A. D. 1976.

Respectfully submitted,

—_—— e e e ame e mmm e e - e — -

resporndents Boyce and Connell.

Received two copies of the foregoing Brief of Respondents

Boyce and Connell, on this day of august, 4, D. 1976.

Tor JUSEEH CT RUST emd ~ ~ ~ ~  Tor DAVID B.7BOYCE, end ~ ~ ~ T 7
David 4. Nesterbury of MILTUN V. BACKAN, Attorneys
cirtorn, McConkie, Boyer & Boyle ror respondent J. H. Ehlers

attorr=ys-for-Appellant Warr
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