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IN THE SUPREME COURT
OF THE STATE OF UTAH

BYRON . WATTS,
Plaintif{-ALppellant
VS.
ARDITH Do WATTS, 11145
Defendant-Respondent

Case No.

RESPONDENT'S BRIEI

NATURE OF THE CASE
Appellant seeks to modify a divoree decree hy termi-
nating alimony and securing custodyv of the minor child
of the parties.

DISPOSITION IN LOWER COURT
The deceree sought to he modified was entered on
August 4, 1967. The original decree is to be found in
(ase No. 11072 in this court in which case an appeal
pends from the judgment entered on the 4th day of
October, 1967 modifying the original judgment.

The August 4, 1967 decree awarded to respondent
fhe child Craig who was born April 9, 1957, the court
finding, among other things, that such was in the best
mterests of said child (Finding No. 6). The trial court
i the instant matter rejected appellant’s petition for
change of custody.

The trial cowrt denied appellant’s petition for termi-
nation of alimony and awarded respondent judgment
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for $972.81, the same constituting arrearages ol aling,
and support money for Scptember, October and No\'nxll{_
ber, 1967 and held appellant to he guilty of willful Con-
temipt in the nonpayment of the same. Sentence for stiel
contempt was deferred until the further order of the
court.

Appellant asked that the deeree be modified to pe
quire the Cadillac automobile sold and the proceeds
applied on the mortgage lien. By the time of the hearing
the Cadillac automobile was repossessed by the mortgage
holder. Appellant’s petition in that particular was d-
nied.

Appellant asked that the home previously awarded
to respondent be ordered sold, respondent to have the
net proceeds “since said home is beyond the needs o
the defendant residing by herself.” The trial court deniu
this facet of appellant’s petition and otlier but less spe-
cifie claims for relief.

Appellant and the boy Christopher were restrained
and enjoined from in any wanner interferring in the
relationship between respondent and the son Craig @
defined and delineated in the August 4, 1967 decree,

Appellant’s petition for modification wax dismissed
with prejudiee and he was ordered to pay the fee of the
accountant and the court reporter. So far as the record
R(..
spondent’s cross-petition, exeept for matters ruled upon
in her favor, was dismissed without prejudice.

discloses there has heen no payvinent of the same
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3
RELIEE SOUGHT ON APPIAL

Appellant, under the guise of his petition for modifi-
cation, s actually atteapting to have this court review
the August 4, 1967 decree in the same manner as if it
were the decree appealed from. Appellant was in default
at the time of the filing of his petition for modification
and remained in default throughout the proceedings. He
was not entitled to be heard in the court below and is
not entitled to be heard now. In any event there is noth-
g justifyving a modification and the order appealed
from should be affirmed.

STATEMENT OF FACTS

An investigation ordered by the trial court (R. 46-
13) developed that Craig was persuaded both by appel-
lant and by the boy Christopher, now 17 years of age,
o move from the mother’s home and that the environ-
ment with the father was not good (lix. P-5).

Hearings in the instant matter were held December
2, and December 30, 1967. Appellant had paid nothing
for the month of December, 1967 and was in arrears in
fhe total sum of $972.81 for alimony and support money
acerued since the entry of the decree on August 4th,
through the month of Noveniber, 1967. Respondent was
“isting on the sum ol $275.00 a nonth, the salary that
she wax receiving as a receptionist and file clerk. As
feflected by the August 4th findings, respondent has
2 severe heart condition which restricts her ability to

tarn a livelihood.
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Appellant in his brief makes the rather ohligue
statement that requiring Craig “to live wth his mothy
was primarily to benefit the mother” (P. 3). This wa
appellant’s counsel’s statewent (R. 19) and only he knoys
what was intended but the fact is that we have a gond
mother who wants her boy (R. 16-17) and who {eels tha
if her formwer husband had performed as ordered Iy
the court the boy would not have left her (R. 14-15).

Appellant’s net earnings inereased substantially over
those upon which the alimony award was based and this
and other relevant matters will be wrged hy way of

argument.
ARGUMENT
POINT 1.
THE ISSUE O GOOD FAITH AND CREDI-
BILITY

Appellant’s petition for modification dated October
13, 1967 (Tr. 30-33) followed the overruling of the mo
tion for a new trial which ruling was made on September
28, 1967. The question of good faith was pointed up carly
in the instant matter. The notice of appeal in Case No
11072 in this court dated November 2, 1967, indicates
appellant’s dual purpose. He was asking the trial cou! ‘
to modify the same decree that he was asking this court
to review by an appeal route (R. 21-22). He stated :
to the trial court that his appeal was “from the original
decree” (R. 21).

The question of bad faith with respeet to the appedl
in Case No. 11072 is accentuated by the fact that the :
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partics were incourt on the 28th day ol October, 1967,
e the inxtant matter (R 46-4%) when the court on its
own hmotion appointed an acconntant to review appel-
lant’s financial affaivs and appointed an investigator to
determine among other things why the son (raig had
left the domietle of respondent. The notice of appeal
i (axe No. 11072 dated the 2nd day of November, 1967,
was obviously an afterthought and as a hedge against the
anticipated findings by the investigator that the home
environnient furnished by appellant for Craig “is not
sood.™ (loxhibit P-5) '

To cap the elimax, appellant sought to have the trial
eourt defer the custody problem until the deeision of
thix court in Case No. 11072 (R. 21-22). Appellant was
wot only trifling with the court hut he was preying
npon the deep emotional aspect of the situation and
through his nonpayment of alimony and support money
wax Dterally starving respondent into =ubmitting to his
whiim.

At the time of the hearing on December 27th, two
davs alter Christmas, the appellant had paid nothing
v wayv of alimony and support for the month of De-
reiber and was $972.81 in arvears in his payviments for
Neptember, October and November. The Cadillac auto-
wohile had heen repossessed (R. 80). The check (Ex-
hihit 8) dated October 23, 1967 spoke talsely when it
stated that the mortgage payiment on the honie property
m the amount of $213.00 had been paid (R. 63). The pay-
ment to respondent on the 27th day ol September, 1967
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in the amount of $287.00 falsely tmplied that the me.
gage payment for that month had been paid. On De
cember 30th, the date at the last hearing, the nortgage
on the home property was in default and had heo
since August.

Just before the hearing on December 27, Craig,
after having stayed with his mother for a week or so told
her over the telephone “You take Daddy to court one
more tinle, I will not speak to you” (R. 23-24). In the
hallway of the courtroomn on the date of the hearing
the 17 year old boy Chris told respondent *I heard
everything in there. Don’t speak to me.” (R. 24). The
influence of appellant was apparent. Bad manners and
bad faith are synonymous and emanate from appellant.

Appellant’s cash receipts for the month of Novew
ber, 1967 were $4,097.25 (R. 34). Respondent was paid
nothing for that month. The December 1967 cash flov
was not made known (R. 35) but in December 1966 it
was $7,596.00 (R. 33). The representation was that appel-
lant’s net income for the month of October, 1967 was
$170.03 and for the month of November $344.47 (R. 3L-
32). The cry of “poor mouth” was dissipated when it
was determined that appellant’s hooks were kept on at
acerual basis (R. 34). Page 9 of Kxhibit P-G discloses
admitted net cash income for ten months ending October
31, 1967 of $17,171.00.

At the hearing on December 30, 1967 appellant testi—
fied that out of his drawing of $447.00 for Oetober, 1961
rent of $150.00 per month was included (R. 75). On
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cross exantination appellant vacillated on the rent item
and said L didn’t pay this in October, | guess” (R. 80)
and then 1 paid it in November™ (R. S1) and then *1 owe
it (rent) to him™ and then finally I haven'’t paid it”
RS

Weasel words were used by appellant in describing
hix alleged efforts to abide with the prior order of the
court relative to custody of Craig. “Chris * * * is agres-
sve, precocious youngster, but just hecause he is a little
pushy, not just to you Your Honor, but evervhody, ix

*¥ ¥ % One of the reasons he is

a little bit annoying.
pushy i he loves this yvoung boy and wants him there
and Craig waunts to be there” (R. 15). The trial court
reminded appellant that on an oceasion during the divorce
hearing he had personally expressed the belief and desire
that Crang should live with respondent (R. 18). In answer

appellant stated:

MR, WATTS: I didn’t realize if this is perti-
nent, what the rights were at that time, what the
rights of the children were” (R. 19).

THI COURT: “The record may reflect he did
not. You do recall that at the hearing that it
was agreed hetween vou and Mrs. Watts, the boy
Chris should stay with vou and Craig with Muvs
Watts. Do vou recall?”

MR, WATTS: “Not exactly that way. I recall
I was asked, *Will you take care of yvour boy if he
is awarded to vou,” and 1 said, *Yes, 1 would.’
*Would vou help M=, Watts with the vounger
if he were awarded to her?”™ (R 19).
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The court wax amply justificd in the linding tha
there was no substantial or any change ol cireunmstane
entithng appellant to a modification and that there was
no good faith effort to perform (R. 53). The tricr of
the faet was jJustified in disbelieving appellant on any
material issue.

POINT 1I.

IN SUPPORT OF RESPONDENTS ('UN-

TODY OF THE SON (RAIG

The findings of August 4, 1967, paragraphs 4, J
and 6, spell out with considerable detail the reasoning
and the ground rules with regard to the award of custody
ol Craig to respondent. In finding No. 6 the court finds
that it is in the best interests of the child Craig that he
be awarded to respondent. Finding No. 4 1s descriptive
of the mother’s aptitude in such respect as follows:

“That the parties have no natural children
as issue of said marriage, they being, neverthe
less, the foster parents of the child Christopher,
horn April 6, 1951, and the parents by adoption
of the Child Craig, born April 9, 1957; that dv-
fendant has deep and sincere maternal affection
for both of said children, having reared and mu-
tured the child Christopher since he was of tb“
age of approximately two vears and the child
Craig since birth and has the temperament apd
the ability to provide each of said children with
proper home, school and church envivonments
and is in all respects a fit and proper person
have the eare, custody and control of said children
awarded to her and has expressed such to he livl
desire.”
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Appellant by his complaint liled in August 1966
alleges  that respondent i entitled to have custody
awarded to hier. At the trial of the divoree action in
Julv, 1967 appellant was equally as solicitous of the
hest interests of Craig and did, in fact, assure the trial
court of his utinost cooperation in a harmonious relation-
ship with Craig in the custody of respondent and Chris
i the custody of appellant.

In the mmstant proceeding the report of the investi-
cator comprehensively reviews the relative environments
offered by both parties and describes the faetlities offered
hv appellant as being “a stale envirommuent” tor the boys
and particularly Craig. 1t 1s stated that appellant leaves
Chris with the responsibility of the younger boy. Accord-
mg to the report, Craig is of the nupression that his
father 1s going to get huun a dog and a lhorse if he, Craig,
will live with the father. The father has supplied Chris
with a new Toyota Corona automobile and Craig has
o “hero-worshiping”™ attitude with respect to Chris.

The trial court had the opportunity of talking with
Craig subsequent to the divoree (R. 18) and in the judg-
ment appealed from reiterated the admonition contained
m the oviginal findings aud decree to the effect that
appellant and the boy Christophier should in no manner
mterfere in those respeets (R. 54).

The trial court when threatened by counsel with an
appeal i the instant matter specifically stated that no
change of eircumstance had oceurred since the finding
- the original hearing of the matter; that respondent
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continues to be a fit and proper person to have sy
custody; and that it ix in the best interest of the ey
that respondent has the custody of Craig “That is
reasoning and my finding™ (R. 20). At another pla
- the record the trial cowrt expressed the view ti
Craig 1s not “frustrated * * * there has not heen ahy
by his mother. He is just having a hevday. Tt is goi
to take a painful re-adjustinent.” (R. 17).

There ix mueh that can be said concerning th
“pushy™ attitude of the “precocious voungster™ Clii,
hut of extreme significance are the overt acts of appl
lant in hreeding contemipt for law and the order of the
court. Appellant has disregarded the order of the court
(hris has disregarded the order of the court and nos

Craig has no compunction in giving way to his ow
whims rather than to vegiment himsell to and conforn
with any discipline whether it he from the wmother o

from the court. In this respect appellant challenges thr
trial court and invites this court to condone the di-
respect so plainly evidenced.

In essence, the question of custody, realigns thri
respondent on the one side, with the precociousness and .
“pushy” domination of Chris on the other side. Appe ’
lant, the father, 1s either too weak or too disintevestel -
in the role entrusted to him by the court or else hew
actively aiding and abetting Chris in inducing Craigt
make a mockery out of the court order and the niother:
divectives. It appellant is, in fact, using Chris as?
<hield to hide a direct affront to the order of the cowt
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s conduet 1s most reprehensible. The record viewed
ma tight most charitable to the appellant makes himm the
vietim ol the precociousness of Chris. In any event,
and regardless o whether it is appetlant or Chris that
dominates the roost we are at the grass roots of respect
for law and order. The trial judge unequivocally stated:
“The bovs better learn to obey. This boy ought to realize,
mavhe with a steel fist approach with some velvet on
it. Mavbe we ought to use it to show this ten year old
Jie s not mmmune. He has to operate by law. If there
was some disadvantage in either of these people — there
i~ not. These are both good people. That youngster
ought to learn that.” (R. 14)

What appellant is contending tor and what Le seeks
tis court to condone is that if vou do not like a law

or the order of the court “ignore it.”

In Stone v. Stowne, 19 Utah 2d 378, 431 P.2d 802
(967) the majority court cites Anderson v. Anderson,
O Utah 300, 172 P.2d 132 (1946) as holding that in
proceedings supplemental to the divorce the choice of
the older children as to parental custody is advisory only.
The Auderson case is eited in the dissenting opinion to
the offeet that the election of the child ten years or more
o age applies only at the time of the divorce.

“To permit children to change custody when
thev arrive at the age of ten years would be to
cnable them to pit one parent against the other,
and this the court will not do.”

There is no question but what a rebellious attitude
las already been instilled in Craig that will not be cor-
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rected overnight by the judgment ol this court or of e

lower court. Respondent will have at least the opporiun
ity once this court has spoken to be lel't alone with he
boy without the overt and willful acts on the part of
appellant caleulated, as the record so clearly shows,
Irustrate the same. The effort on the part ol responden
will be a ditfienit one but it will be aided immeasurably
Ly the final ruling of this court that the order granting
her such custody is no longer the subject of vacitlation
or debate. Proper corrective measures {rom that poin
on can be taken both by respondent and the trial cour
This, for the moment at least, is all that one can reason
ably expect.

POINT L1

THERE SHOULD BIE NO CHANGL LN THE

ALIMONY AWARD.

Appellant seeks to terminate the alimony award
There is nothing in the record to support relief ol that
nature.

The temporary award in January, 1967, required
appellant to pay $638.00 a month to his family (R. 64
The August 4th deeree required the paynient of $350.00
per month as alimony and $150.00 per month for the
support of Craig. Finding No. 7 as entered on August 4
1967 fixes appellant’s gross income at approximately
$£4,300.00 per month from all sources with an average net
income from his accounting practice of $13,215.00 p!
vear. The net cash income for the first six wmonths of
1967 was $8,013.00. The trial court found respondent
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m have a health condition that inhibits her from work
avolving exeessive strain and tension.

IFinding No. 8 as entered on August 4, 1967 expressly
ates that 1t 1s contemplated respondent will obtain sowe
rentunerative employment within her capaeity; that the
present award ol alimony is inadequate relative to the
standard of living ol the parties prior to their separa-
ton and the contributions made by respondent to the
marriage; that remunerative employment within the
cpacity of respondent should not be treated as a change
ol circumstances sufficient in and of itself to entitle
appellant to any reduction of aliimony unless it 13 made
o appear that such remuneration, coupled with the
present payment of alimony aud child support, exceeds
the siun of $700.00 per month and then only as to such
part of sueh remuneration as exceeds the gross cash flow
ol $700.00 per month.

In the instant matter and at the time of the hearng
appellant was in arrears in the payment of alimony and
spport and had been in arrears ever since the entry
of the August 4th decree. Appellant was not entitled
v he heard at all with respect to reduction of alimony,
this heing an equitable proceeding and his hands not

being very clean.

The award of alimony was predicated on appellant’s
et carnings for the first six months of 1967 of approxi-
mately $1,335.00 per month. At the time of the hearing,
ippellant from his own figures (loxhibit P-6) had net
ash ineome for ten months of $17,171.00 or approxi-
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mately $1,717.00 per month. The gain in favor of app
Jant over the base tigures used in the August 4th decrw
13 $382.00 per month and in equity and good consciens
the paper gain of $75.00 per month to respondent is o
trifling consideration.

The judgment and discretion of the trial court wig
its advantage in making perhaps a sounder appraisal o
the situation, including the issue of credibility, is entitlel
to considerable weight. This is recognized by this cou
in the recent case of Sorensen v. Sorcusen, 438 P.2d 18
(Utah 1968). In the Sorcusen case it is held that th
parties are entitled to rely on the finality of the alimon
award in determining the right to receive and the dut

to pay and then summarizes as follows:

“Our  statute  permits  subsequent  change
which are reasonable and proper. This has beu
construed to empower the court to make a modif
cation where there has been a substantial chang
in the material circimstances of either one or botl
of the parties since the deeree was entered. A
application for a modification should be subjectel:
to thorough scrutiny by the court. There ar:
many factors that can have a bearing on the reso
lution of the question.”

The trial court in the instant matter placed sour
weight on appellant’s admission that he could be as eor
servative or as profligate as he cared (R. 67) but stat
that the original concept of the alimony award Foun
support in the independent audit Kxhibit -6 (R. 6%
In any event, the burden to show a change of cirewt
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stances was upon appellant and this he failed to do.

Norenscn vo Soreusen, suprd.

[t seems somewhat of a distortion of the connotation
of equity, justice and fair play to say that a man who is
able-bodied with substantial earning capacity can with-
hold what the court has ordered him to pay and then when
his wife 1s forced into a meager salary in order to sur-
vive that there 1s thereby brought about a situation en-
tithng him to modification without having first responded
o his moral and legal obligation to pay under the prior
order.

CONCLUSION

To affirm the order appealed from will give re-
spondent and the son Craig some semblance of security
and respondent a clear opportunity to enforce compli-
anee, The present record justifies punitive action against
appellant not only with regard to enforcement of re-
spondent’s rights but as a precedent for the adult and
child alike who might believe themselves to be immune
from the orderly processes of the law. We urge that
the judgent appealed frow be atfirmed with such admoni-
tion as to the court seems meet and proper in the prewm-
Ises,

Respeetfully Submitted,
GUSTIN & RICHARDS
1610 Walker Bank Building
Salt Lake City, Utah

Attorneys for Defendant-
Respondent
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