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Protecting the Weak: Religious Liberty
in the Twenty-First Century

Senator Gordon Smith’

I. INTRODUCTION

After | was elected to represent Oregonin the United States
Senate, | sought membership on the Senate Foreign Relations
Committee. From that moment until now, | have received visi-
tors from every corner of the earth seeking the favor of the
United States Government. Some seek foreign aid or improved
trade relations. Others seek military alliance or political
defense against those who prey upon basic human rights. All
too often, persecuted religionists around the world are forced to
seek assistance in protecting the basic freedoms of conscience,
including theright to worship God according to the dictates of
conscience. Why do persecuted religionists ook to Washington
for hope and help? Should the United States help and, if so,
how?

| believe the United States would not be true to its
Constitutional creed if it did not hold out sanctuary and succor
to people o faith everywhere. This country has provided
international leadership on issues of religious freedom
throughout most of its history. In the after math of World War
Il,the United States played a pivotal rolein the creation of the
Universal Declaration of Human Rights (“Universal
Declaration”) and other inter national agreements that today
form the international legal framework that protectsreligious
freedom.

The Fiftieth Anniversary of the Universal Dedaration is an
appropriate time to reflect upon the advances in human rights

* This article was originally presented as a speech at the International
Church-State Symposium held at Brigham Young University on October 4, 1998. |
wish to thank Professor Cole Durham for his editorial insight and suggestions and
Q. Laurance Cook, my research assistant, for his valuable assistance.
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that have occurred since its adoption on December 10, 1948.
Article 18 of the Universal Declaration declares that
“[e]veryone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or
belief, and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.”* These important
words have contributed heavily to the spread of religious
freedom in thelatter part of this century. Sincethe adoption of
the Universal Declaration, other significant declarations and
covenants have been adopted which have expanded the scope of
religious liberty protections around the world. These include
the International Covenant on Civil and Political Rights;* the
Helsinki Final Act;® the United Nations Declaration on the
Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief; and the Vienna Concluding
Document.’ All of these important documents reiterate and
expand upon the basic language expressed in Article 18 of the
Universal Declaration.

In 1966, the United Nations General Assembly adopted the
International Covenant on Civil and Political Rights (“ICCPR”).
Today, the ICCPR is the “only glabal human rights treaty
dealing with religion that contains measures of
implementation.”® Since 1966, 125 countries have ratified and
become parties to this important covenant.” The ICCPR
expands upon the language of the Universal Declaration in
important ways. It requires “equal treatment of all persons
before the law and prohibits discrimination based, among other

1. U.N. GA. Res. 217 A (lI1), art. 18 (1948) [hereinafter Universal Declar ati on].

2. U.N. GA. Res. 2200A (XXI) (1966).

3. Conference on Security Cooperation in Europe: Final Act, 1(A) Conference on
Seaurity and Cooperation in Europe (1975).

4. U.N. GA. Res. 36/55 (1981).

5. Concluding Document of the Vienna Meeting of Representatives of the
Partidpating States of the Conference on Security and Cooperation in Europeg
Conference on Security and Cooperation in Europe (1989).

6. Natan Lerner, Religious Human? Rights Under the United Nations, in
RELIGIOUS HUMAN RIGHTS IN GLOBAL PERSPECTIVE: LEGAL PERSPECTIVE 79, 98 (Johan
D. van der Vyver & John Witte, Jr. eds, 1996).

7. See BARRY E. CARTER & PHiILLIP R. TRIMBLE, INTERNATIONAL LAW: SELECTED
DocuMENTs 387 (1991). The United States ratified the covenant on June 8, 1992. See
id.
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things, on religion.”® The Human Rights Committee of the
United Nations has further clarified the anti-discriminatory
language of the ICCPR in its General Comment to allow
religious groups more freedom in basic affairs, such as “the
freedom to choose their religiousleaders, priests and teachers,
the freedom to establish seminaries or religious schoolsand the
fredom to prepare and distribute religious texts or
publications.”®

The General Assembly’'s adoption of the United Nations
Declaration on the Elimination of All Forms of Intolerance and
of Discimination Based on Religion or Belief (“1981
Declaration”) has clarified and expanded upon the broad
principles outlined in the Universal Declaration and in the
ICCPR. The 1981 Declaration is considered by many to be the
most important international instrument regarding religious
rights and prohibition of intolerance based on religion or
belief.'* The important legal components of the declaration
include “(1) presaiptions of religious rights for individual sand
institutions; (2) proscriptions on religious discrimination,
intolerance, or abuse; (3) provisions specific to the religious
rights of parents and children; and (4) explicit principles of
implementation.”* Among the maoe important freedoms
specifically protected by the 1981 Declaration are theright to
assemble and maintain places of worship;to write, publish, and
disseminate religious materials; to teach a religion or belief;
and “to observe days of rest” or “celebr at e holy days.”*

The adoption of the Vienna Concluding Document in 1989
has also contributed to the creation of a legal framework for the
protection of religious freedom. It declares specific
implementation actions to be taken by Statesincluding taking
“effective measuresto prevent and eliminatediscrimination; . . .
foster[ing] a climate of mutual tolerance and respect between
believers of different communities,” and granting offidal

8. John Witte, Jr., The Essential Rights and Liberties o Religion in the
American Constitutional Experiment, 71 NoTRE DAME L. Rev. 371, 435 (1996).

9. Id. a 436 (quoting U.N. GAOR Hum. Rts. Comm., Genera Comment No.
22(48) concerning Article 18, U.N. Doc. CCPR/C/21/Rev.1/Add. 4 (1993)).

10. See Lerner, supra note 6, at 114.

11. Witte, Jr., supra note 8, at 436.

12. Id.



D:\ 1999-2 FINAL\SMI-FIN.WPD Jan. 8, 2001

482 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [1999

recognition upon request to communities of believers under the
constitutional framework of the state.*®

Despite the expanding scope of religious protectionsin these
impor tant documents, abuses of religious liberty continueat an
alarming rate around the world. The most recent report by the
U.N. Special Rapporteur on Religious I ntolerance cited serious
abuses of religious liberty in thirty-three nations.** This article
looks at religiousliberty in the fifty years since the adoption of
the Universal Declaration. Part |l discusses the United States’
commitment to religious liberty. Part |11 considers the impact
of theUniversal Declaration. Part |V addresses areas of current
concern regarding religious liberty, and Part V concludes that
as a global community, we are clearly not livingup to the high
standard embodied in the Universal Declaration and other
bodies of international law. The words expressed therein are
mer ely unfulfilled declarations if signatory nations fail to
vigilantly safeguard the fundamental rights that form the basis
of these documents.

II. THE U.S.CoMMITMENT TO RELIGIOUS LIBERTY

Over the past decade, the United States has embarked on a
course to strengthen protections for religious liberty both
within the United States and abroad. During this period, many
significant pieces of legislation have been passed by
overwhelming majorities in the Senate. In a climate where
political partisanship is the norm, these legislative
achievements stand out as having achieved strong bipartisan
support. These include the Religious Freedom Restoration Act
of 1993* (RFRA), which the Senate passed by a margin of
ninety-seven to three. This act required the government to
prove that it had a “compelling interest” before taking any
action that would abridge religious freedom.*® Unfortunately,
this legislation waslater struck down by the Supreme Court on
grounds that Congress had usurped the interpretive power of

13. 1d. at 437.

14. See Implementation of the Declaration on the Elimination of All Forms of
Intoler ance and of Discrimination Based on Religion or Belief, U.N. GAOR, 53rd sess.,
U.N. Doc. AK3/279 (1998) [hereinafter Implementation].

15. 42 U.S.C. 88 2000bb-000bb-4 (1994).

16. 1d. a& § 2000bb-1(b)(1).
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the judiciary by defining the extent of protections under the
First Amendment."’

Significant strides were also taken for the improvement of
religious liberty with the unanimous passage of the Religious
Liberty and Charitable Donation Protection Act of 1998,
which allowed for tax deductions of religious contributions.
Another clear legislative majority wasreached in a resolution |
introduced to condemn the newly passed Russian anti-religion
law.* This resolution was passed in 1997 by a margin of ninety-
five tofour and called on President Yeltsin to certify

that the Government of the Russian Federation has
implemented no statute, executive order, regulation or
similar government action that would discriminate, or
would have asitsprincipal effect discrimination, against
religious groups or religious communitiesin the Russian
Federation in violation of accepted international
agreements on human rights and religious freedoms to
which the Russian Feder ation is a party.*

In addition, the recent ninety-eight to zero passage of the
International Religious Freedom Act of 1998, has manifested
a similar sentiment. The act requiresthe State Department to
monitor and annually report violations of religiousliberty on a
country-by-country basis. International violations of religious
liberty will result in the President of the United States taking
appropriate measur es under circumstances which include tying

17. See City of Boerne v. Flores, 521 U.S. 507, 535-36 (1997). However, in
dissent, Justice OConnor ratified the ultimate purposes of RFRA and held out the
possibility of revisiting the issue in a judicial context: “If the Court were to correct
the misinterpretation of the Free Exercise Clause set forth in Smith, it would
simultaneously put our First Amendment jurisprudence back on course and allay the
legitimate concerns of a majority in Congress who believed that Smith improperly
restricted religious liberty.” Id. at 545 (O’'Connor, J., dissenting).

18. Pub. L. No. 105-183, 112 Stat. 517 (1998).

19. For an overview of the provisions of the Russian anti-religion law, see W.
Cole Durham, Jr. & Lauren B. Homer, Russia’s 1997 Law on Freedom of Conscience
and Religious Associations: An Analytical Appraisal, 12 Emory INTL L. Rev. 101
(1998).

20. Foreign Operations, Export Financing, and Related Programs Appr opriations
Act, 1998 § 577(a), Pub. L. No. 105-118, 111 Stat. 2386, 2433-34 (1997).

21. Pub. L. No. 105-292, 112 Stat. 2787 (1998).
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improvements in religious tolerance to foreign aid,
international loan approval, and preferential trade status.”

To an observer unfamiliar with the religious history of the
United States it may be difficult tounderstand the depth of the
commitment to religious liberty manifested in these recent
legislative acts bath within the United States and abr oad. Only
by understanding the religiously pluralistic nature of American
society and the historical struggle to gain religious freedom
within the United States is it possible to understand why the
United States would go so far as to monitor and take diplomatic
action against religious abuses in ather nations.

A. Religious Pluralism

The United States is a land of immigrants. Throughout its
long history, many major religious groups, including
Protestants, Catholics, Jews, Muslims, and Buddhists, have
immigrated here to escape persecution in their home
countries.”®> Where immigration has occurred for reasons not
assodated with religious persecution, immigrant groups are
nonethelessvery concerned about the protection of fundamental
religious rights in their home countries. Because these
immigrants brought their religion with them, the United States
isoneof themost religiousy pluralistic countries in the world.
Currently, the largest religious denominations in the United
States are Roman Catholics (60.3 million), Baptists (33.8
million),** Methodists (8.5 million), Lutherans (7.8 million),?
Jews (5.9 million), ** TheChurch of God in Christ (5.5 million),

22. Seeid. at § 405(a).

23. This is one of the major themes in American history. See, e.g, ROGER
DaNIELS, COMING TO AMERICA: A HISTORY OF IMMIGRATION AND ETHNICITY IN
AMERICAN LIFE (1990); LEONARD DINNERSTEIN ET AL., NATIVES AND STRANGERS: A
MULTICULTURAL HISTORY OF AMERICANS (1996); MiLTON GORDON, ASSIMILATION IN
AMERICAN LIFE (1964); ANDREW M. GREELEY, ETHNICITY IN THE UNITED STATES: A
PRELIMINARY RECONNAISSANCE (1974); PATRICK MOYNIHAN, BEYOND THE MELTING PoT
(2d ed. 1970); and DAvID M. REIMERS, STILL THE GOLDEN DoOR: THE THIRD WORLD
CoMEsS TOo AMERICA (2d ed. 1992).

24. Includes six different Baptist denominations: the Southern Baptist
Convention, Progressive National Baptist Convention, The Baptist Bible Fellowship
International, National Baptist Convention of America, National Baptist Convention
U.S.A., Inc,, and the National Missionary Baptist Convention of America.

25. Includes the Evangelical Lutheran Church in America and the Lutheran
Church—Missouri Synod.

26. This number includes Jews who define themselves as Jewish in religious
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Mormons (4.7 million), and Presbyterians (3.8 million).?” By
2050, it is projeded that Protestant denominations wil | account
for 49% of the population, Catholics 33%, Muslims 5%, and
Jews 1%.?® Given the number of adherents to these and other
religions in the United States, it is understandable that these
groups wield political influence and are concerned about
protecting religious rights around the globe, especially when it
concerns the freedom of members of their own religion in
foreign countries. As aresult of this kind of religious pluralism,
nearly every United States Senator has a large constituency for
whom inter national religiousliberty isaveryimportant matter.

In my home state of Oregon, this kind of religious pluralism
is particularly evident. The example of Dan Pollard, a Baptist
minister from Oregon, is illustrative of the concern many
Americans have for international religious liberty. Pollard
arrived in Vanino, Russia, in 1992, shortly after Russia
promised to extend religious freedom to its people. By April
1996, Pollard had completed the process of obtaining official
accreditation by the regional government to operate as a
missionary and to get his church registered according to
regional laws. However, after Russia passed its anti-religion
law in 1997, Pollard wastold by a local official that he no longer
had the right to preach or conduct services and that his
accreditation as a minister would probably not be renewed. In
March 1998, the official made good on his threat and refused to
extend Pollard’s accreditation. At my request, the U.S. State

terms as well as Jewish in cultural terms. See U.S Depatment of Commerce,
STATISTICAL ABSTRACT OF THE UNITED STATES, 1997: THE NATIONAL DATA Book 70
(1997).

27. 1d. at 69-70. Statistics include

selfreported membership of religiaus bodies with 60,000 or more as reported
to the Yearbook of American and Canadian Churches. Groups may be
excluded if they do not supply information. The data are not standardized so
comparisons between groups are difficult. The definition of ‘church member’
is determined by the religious body.

Id. at 69. For a more camnplex treatment of religious demographics in the United
States, see, for example, BARRY A. KosMIN & SEYMOUR P. LACHMAN, ONE NATION
UNDER GoD: RELIGION IN CONTEMPORARY AMERICAN SOCIETY (1993).

28. See VINCENT N. PARRILLO, DIVERSITY IN AMERICA 188 (1996) (dting U.S.
Bureau of the Census, Current Population Reports Series P25-1092 (1992), in
STATISTICAL ABSTRACT OF THE UNITED STATES (1994)).
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Department and the Consul General in Vladivostok worked
with Pollard and regional authorities who had the authority to
approveor deny registration and accreditation. To date, Pollar d
has received only a temporary extension from Russian
authorities, but he has refused to surrender. He writes:

Anyone who begins to investigate will learn that the
same tactics are being used now that were used in the
past: isolate and eliminate secretly. And, for those who
try to oppose, publicly drum up false accusations to
make them look like extremist troublemakers. That's
exactly what is being done to us.

Pollard’s experienceon thefront lines of religious intolerance in
Russia resonates not only with Baptists but with every other
American who has ever experienced religious persecution.

B. TheHistorical Struggle for Religious Freedom

The U.S. commitment to religious freedom must also be
understood within the context of the historical struggle for
religious freedom in America, which began with the settlement
of the cdonies by the British in the seventeenth century.
Several of the original colonies were established as havens for
specific sects and denominations. The plurality of different
denominations helped to establish the foundations for religious
freedom within the United States.

1. Therdigious founding of the American cdonies

The Massachusetts Bay and New Haven (Connecticut)
coonieswere established by Puritanswho favored reform of the
Anglican church along Congregationalist (Independent) lines.
The Congregationalist break from the Anglican church was not
prompted so much by theological differences as the geographic
impossibility of administering ecclesiastical affairs from
England.”® Thus, it was only natural that by the 1760s,
Congregationalists strongly objected to the presence of a
Parliament-appointed Anglican bishop in the colonies, a fact
which strongly influenced the growing colonial independence

29. See WILLARD L. SPERRY, RELIGION IN AMERICA 32—-33 (1946).
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movement .*® By that time, Congregationalists had also become
ardent supporters of the natural rights philosophy that all men
are endowed with inalienable rights which may not be violated
by any ruler.**

Despite their ardent support of political freedom, the New
England Congregationalists and Puritans in general did not
havean outstandingrecord with respect toreligioustoler ance.*
In all too many cases, once the Puritans had established their
own religious liberty in the caonies, they reverted to the same
forms of religious intolerance they had fled England to escape.®
Religious nonconformists like Roger Williams, Anne
Hutchinson, and others were expelled from the colony and
forced to settle elsewhere. “Baptists were banished from the
colony by statute in 1644, and four Quakers, who insisted on
returning after being expelled, were hanged.”** Roger William's
settled some forty miles to the south of the Massachusetts Bay
Colony, where he founded the colony of Rhode Island in the
1630s upon the principles of freedom of conscience and
complete separation of church and state.** Rhode Island was
not an irreligious colony, but rather a colony without any
official religious charter.®® As such, it became a haven for
religious dissenters, induding many Baptists.*’

Later in the cdonial era, Baptists and other evangelicals
became strong proponents of the ideal of separation of church
and state first espoused by Williams.*® They hedthat

[e]very religious body was . .. to be free from state control of

their assembly and worship, state regulations of their property
and polity, state incorporation of their society and cler gy, [and]

30. See WiLLIAM WARREN SWEET, RELIGION IN THE DEVELOPMENT OF AMERICAN
CULTURE: 1765-1840, at 7-8 (1952).

31. Seeid. at 8.

32. See Michael W. McConnell, The Origins and Historical Understanding of
Free Exercise of Religion, 103 HARv. L. REv. 1409, 1422 (1990).

33. Seeid.; see also SPERRY, supra note29, at 33-34.

34. McConnell, supra note 32, at 1423 (citing T. CurRrRY, THE FIRST FREEDOMS:
CHURCH AND STATE IN AMERICA TO THE PASSAGE OF THE FIRST AMENDMENT 12-13, 22
(1986)).

35. See WiLLIAM WARREN SWEET, RELIGION IN COLONIAL AMERICA 326 (1942).

36. See McConnell, supra note 32, at 1425-26 (‘Rhode Islands Charter of 1663
was the first to use the formulation ‘liberty of conscience.’”).

37. See SwEeET, supra note 35, at 122-27.

38. See Witte, Jr., supra note 8, at 382.
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state interference in their discipline and government. Every
religious body was also to be free from state emoluments like
tax exemptions, civil immunities, property donations, and
other forms of state support for the church. . . . The
evangelicals feared state benevolence towards religion and
religious bodies almost as much as they feared state
repression. For those religious bodies that received state
benefits would invariably become beholden to the state, and
distracted from their divine mandates.*

In addition to Rhode Island, the doctrine of free exer cise of

religion emerged as an articulated legal principle in the
colonization of states such as Maryland and Pennsylvania.*
George Calvert and his son Cecil founded the Maryland col ony
as a sancuary for Catholics from Protestant England in 1625.
The elder Calvert, a Protestant convert to Cathdicism, was
determined to create a colony where the religious intoler ance
then present in England would not be replicated. “The term
‘free exercise’ first appeared in an American legal document in
1648, when [Calvert] required his new Protestant governor and
councilors in Maryland to promise not to disturb Christians
(‘fand in particular no Roman Catholic’) in the ‘free exercise of
their religion.”** The colonization of Maryland holds a unique
position in the colonization effort of Americaas the only explicit
attempt at Protestants and Cathalics living together on terms
of equality.*

Another experiment in religioustolerance was conducted by
William Penn,who founded Pennsylvaniaas a Quaker refugein
1681. Penn, like George Calvert, was sincerely committed to
providing a religious sanctuary for religious minorities from
Europe.*® At the end of the colonial period, there was a greater
diversity of religious tolerance in Pennsylvania than in any
other cdony, as witnessed by the variety of religious groups
found there. “In 1776 there were in Pennsylvania 403 different
congregations. Of these 106 were German Reformed; 68 were
Presbyterian, 63 Lutheran, 61 Quaker; 33 Episcopalian; 27

39. Id.

40. See McConnell, supra note 32, at 1424-25.

41. Id. at 1425 (citing W. RusseLL, MARYLAND: THE LAND OF SANCTUARY 130 (2d
ed. 1908)).

42. See Witte, Jr., supra note 8, at 176-77.

43. Seeid. at 330.
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Baptist; 14 Moravian; 13 Mennonite; 13 Dunker or German
Baptist Brethren; 9 Catholic and 1 Dutch Reformed.”*

As the colonial era progressed, New York, New Jersey, and
Pennsylvania became strongholds for Presbyterians who came
to “numerical prominence through the great Scotch-Irish
immigration of the eighteenth century.””® The Scotch-Irish
Presbyterians emigrated principally from Ulster, and bore the
resentment of economic injustice and religious laws passed by
the Irish Parliament and supported by the Anglican Church,
which restricted their clergy in the performance of religious
duties.”® Presbyterianism in the American colonies bore a
strong resemblance to Congregationalism, and the two groups
often merged together.*” This happened, in part, because the
Presbyterians held the same natural rights ideals as the
Congregationalists.”® The natural rights philosophy, preached
so strongly by Congregationalist and Presbyterian ministers,
formed the principle foundation for the guarantees of religious
rightsin the Constitution. Thomas Jefferson later stated in his
first message as president, “Can the liberties of a nation be
thought secure when we have removed their only firm basis, a
conviction in the minds of the people that their liberties are the
gift of God.”*

2. Religious guarantees

Thereligious character of the American colonization had a
profound impact upon the establishment of guarantees of
religious liberty in the Constitution. The adoption of the First
Amendment required that Congress would “make no law
respecting an establishment o religion” or “prohibit[] the free
exercise thereof.” These two phrases, which have come to be
known as the Establishment Clause and Free Exercise Clause,
are closely connected in genesis and find their roots in

44. 1d. at 163.

45. SwEeET, supra note 35, at 9.

46. See id.

47. Seeid. at 4.

48. Seeid. at 8-9.

49. IsaAc A. CORNELISON, THE RELATION OF RELIGION TO CiviL GOVERNMENT IN
THE UNITED STATES OF AMERICA 93 (1970).

50. U.S. ConsT. amend. |I.
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competing branches of free exercise thought present during the
American colonization.®

a. Freeexacise Theideasof Thomas Jefferson represent
an Enlightenment rationalist branch of free exerdse thought.
Jefferson sought to build “‘a wall of separation’”** between
church and state and thereby free both institutions from the
corrupting influence of the other? For Jefferson, the
establishment of freedom of conscience was essential to freethe
human mind from all forms of outside bondage® and establish
the moral republicanism that “was the basis of a well-order ed
society.”* Jefferson favored protection of religion and
conscience as prerequisites for the protection of morality, “the
thingthat Jefferson considered most important.”*® As a result,
“Jefferson’s ideas concerning religious liberty were
unmistakably flavored with more concern for freedom from
religion than freedom of the individual to be religious, or
freedom for religion.”®’

The views of James Madison, Roger Williams, and
evangelicals® represent a morereligious branch of free exercise
thought. “The religious freedom envisioned by Madison was,
like Williams's, a freedom at least in significant part for
religion rather than a Jeffersonian freedom from religion.”*
“Consistent with this more affirmative stance toward religion,
Madison advocated a jurisdictional division between religion
and government based on the demands of religion rather than

51. See McConnell, supra note 32, at 1446-51.

52. Timothy L. Hall, Roger Williams and the Foundations of Religious Libety,
71 B.U. L. Rev. 455, 495 (1991) (quoting Letter from Thomas Jefferson to Messrs.
Nehemiah Dodge and Other, a Committee of the Danbury Baptist Association in the
State of Connecticut (Jan. 1, 1802), in THoMAS JEFFERSON: WRITINGS 510 (Library of

Am. ed. 1984)).

53. See id. at 496-97; Arlin M. Adams & Charles J. Emmerich, A Heritage of

Religious Liberty, 137 U. PA. L. REv. 1559, 1583 (1989).
54. SeeHall, supra note52, at 498-99.

55. 1d. at 504.
56. Id. at 505.
57. Id. 503.

58. See McConnell, supra note 32 and accompanying text (discussing evangelical

beliefs in Rhode Island). See also Adams & Emmerich, supra note 53, at 1591-94.
Leading “pietistic separationsists” of the oolonial era induded the Baptist minister
Isaac Backus, who worked to “disestablish Congregationalism in New England,” John

Witherspoon of New Jersey, and Roger Sherman of Connecticut. Id.
59. Hall, supra note 52, at 510.
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solely on the interests of society.”® In Memorial and
Remonstrance, he wrote:
The Religion then of every man must be left to the conviction

and conscience of every man; and it is the right of every man
to exercise it as these may dictate. . . . It is the duty of every
man to render to the Creator such homage, and such only, as
he believes to be acceptable to him.%

Acoordingly, M adi son, Williams, and evangelicals emphasized a
brand of free exercise thinking that sought toprotec religious
belief and action from Stat e inter ference.

b. Separation of church and state. These two competing
branches of free exercise thought converged to support the idea
of the separation of church and state in the United States
Constitution. The Enlightenment rationalistsdesired to erect a
wall to protect the State from the Church,*”” and religious
believers (particularly those in minority religious groups, like
evangelical s) advocated the construction of the samewall at the
federal level to protect their religious freedoms. Practical
considerations relating to religious pluralism also played an
impor tant rolein the disestablishment of religion at the federal
level. Since so many differ ent religious sectsexisted in America
at the end of the cdonial era, it was unacceptable that any
particular church beestablished as a federal state church. “[N]o
one sect was numerous and strong enough” to accomplish this
feat.®® In the absence of such a majority church, the
nonreligious state became the ideal ar ound which the colonies
could unite and protect religious liberty.* James Madison gave
voice to this practical sentiment at the Constitutional
Convention when he said, “In afree government the security for
religious rights consists in a multiplicity of sects.”®®

60. McConnell, supra note 32, at 1453.

61. 1d. (quoting James Madison, Memorial and Remonstrance Against Religious
Assessments, in 2 THE WRITINGS oOF JAMES MADIsoN 183, 184 (Hunt ed. 1901)).

62. See Adams & Emmerich, supra note 53, a 1583 (“Those deeply influenced
by the Enlightenment, such as Thomas Paine, Jefferson, and to a lesser extent
Madison, approached the issue of church and state suspicious of institutional religion
and its potential for corrupting government.”).

63. HERBERT MULLER, RELIGION AND FREEDOM IN THE MODERN WORLD 69 (196 3).

64. Seeid. at 68-69.

65. SPERRY, supra note 29, at 54. See also James Madison, Debates (June 12,
1788), in 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF
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Acoordingly, religious pluralism at the founding of the United
States strongly oontributed to the separation of church and
state and the guarantees of religious freedom in the
Constitution.

3. Religious persecution

Despite the efforts made to establish freedom of religion in
the United States, there are many religious groups that have
experienced forms of persecution subsequent to the adoption of
theguaranteesof religiousfreedom in the Constitution.

a. Immigrant groups. Even after the founding of the new
nation, Catholics, Jews, African Americans,®® and other
religious immigrant groups experienced persecution from
nativist groups such as the Know-Nothings, the American
Protective Association (AP.A.), and the Ku Klux Klan.®” The
Know-Nothings wer e organized to “resist the insidious policy of
the Church of Rome, and other foreign influence against the
ingitutions of [the United States] by placing in all offices. . .
nothing but native-born Protestant citizens.”®® The A.P.A. was
an organization dedicated to curbing the immigration of
foreigners and Catholics in particular.®® The Ku Klux Klan’s
purpose was to antagonize and dominate “Jews, Catholics,
foreign-born and Negroes.”” It is estimated that at the height
of its popularity, in 1922, the Ku Klux Klan had a membership
of approximately five million.”* The campaigns led against
religious and ethnic groups by these and other hate
organizations resulted in employment, education, housing, and

THE FEDERAL ConsTITuTION 330 (Elliot ed., 2d ed. 1836).

66. See George Dargo, Religious Toleration and its Limits in Early America, 16
N. ILL. U. L. Rev. 341, 356 (1996) (“Traditional African religions did not survive the
Atlantic crossing. Nevertheless, conversion to Christianity was a slow process since
owners were reluctant to convert their slaves.”).

67. See, e.g., RAY ALLEN BILLINGTON, THE PROTESTANT CRUSADE 1800-1860: A
STubY OF THE ORIGINS OF AMERICAN NATIvism (1938) (discussing pre-Civil War
nativism); JOHN HIGHAM, STRANGERS IN THE LAND: PATTERNS OF AMERICAN NATIVISM,
1860-1925 (1968) (discussing post-Civil War nativism); GusTAvUs MYERS, HISTORY OF
BIGOTRY IN THE UNITED STATES (1943) (a seminal work that details the oppressive
actions of nativist groups directed against immigrants).

68. MYERS, supra note67, at 187.

69. Seeid. at 219.

70. Id. at 278.

71. Seeid. at 282.
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other insidious forms of discrimination that have continued
well into the twentieth century.

b. American originals. Thetradition of religious liberty in
America helped make room for the emergence of a number of
American religious movements including the Christian
Scientists, Jehovah’s Witnesses, Mormons, Pentecostals,
Seventh-Day Adventists, Unitarians, and Universalists.”
Initially, almost all of these religious movements were met with
resistance and experienced discrimination.” However, with the
passage of time they have grown into respected religious
traditions. For example, the Mormons, founded by Joseph
Smith in the 1830s, were subjected t o persecution early in their
history “because their ideas and ways differed so greatly from
the customary.”* The Mormons were anti-slavery in Missouri
at atime before the Civil War, when tensions on thisissueran
to the extreme.” This created severe problems for the group,
which was forced to leave Missouri under attack from serious
mob violence and an “exter mination order” from the governor of
the state.”” Smith was subsequently murdered by a mob in
1844; in order to escape their enemies, the Mormons fled
westward across the great plains to present-day Utah, where
they have prospered to the present day.””

c. Summary. The challenge to live up to the guarantees of
religious freedom established in the Constitution has been a
long struggle. Virtually every religious group in the United
States has experienced religious persecution at some point in
its history. Because of their struggle against this legacy of
persecution, members of religious traditions in the United
States are particularly sensitive to religious discrimination
issues. This is especially true in light of the growth of
secularism and bias against religious institutions that has
occurred in the post-war world. Above all, religious individuals

72. See, e.g., PauL K. CoNKIN, AMERICAN ORIGINALS: HOMEMADE VARIETIES OF
CHRISTIANITY (1997).

73. See, eg., id.

74. MYERS, supra note 67, at 173.

75. See JAMES B. ALLEN & GLEN M. LEONARD, THE STORY OF THE LATTER-DAY
SAINTS 81-93, 104-10, 120-30 (2d ed. 1992).

76. See id. at 127; LEONARD J. ARRINGTON & DAvis BiTToN, THE MORMON
EXPERIENCE: A HISTORY OF THE LATTER-DAY SAINTS 44-45 (1979); STEPHEN C. LESEUR,
THE 1838 MoRMON WAR IN Missour! (1987).

77. See MYERS, supra note 67, at 174.
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are committed to speaking out and preventing such abuses in
the future. This, along with the increasingly pluralistic nature
of American society, helps to explain the United States’
commitment to religious liberty in both domestic and
international contexts.

IIl. FIFTIETH ANNIVERSARY OF THE UNIVERSAL DECLARATION
oF HuUMAN RIGHTS

With this history in mind, the Fiftieth Anniversary of the
Universal Declaration is an appropriate time to consider the
benefidal impact that increased awareness and respect for
human rights can render in our world community.

A. Toleranceand Non-Aggression

In the post-Cold War world there has been an increased
tendency for conflicts to emerge along religious, ethnic, and
civilizational lines. The “dash of civilizations” isareal threat in
the vacuum of U.S.-Soviet hegemony.” While there are many
factors that might precipitate such a clash,” one of the major
factors in the escalation of international aggression is a
resurgence of nationalism. Unbridled nationalism was a
principal cause of the great world wars® and many of the
conflicts we see today in places such as Kosovo, Sudan, and Sri
Lanka. In its most extreme form, nationalism advocates not
only the view that a particular nation “is superior to other
nations[,] but that ... the only function of the government of
each country is to provide far the safety and welfare of that
country, without regard to what may happen in other
countries.”® According to one Nobel Peace Prize Laureate,
nationalism “leads to an exaggeration of the authority and
dignity of the state to an extent which pradically destroys
individual action and individual responsibility.”®

78. See generally SAMUEL HUNTINGTON, THE CLASH OF CivILIZATIONS (1995).

79. For a general discussion of the causes of war, see SEvyom BROwN, THE
CAUSES AND PREVENTION OF WAR (1987).

80. See Viscount Cecil of Chelwood, League of Nations in Crisis, in PeEAce! By
THE NOBEL PEACE PRIZE LAUREATES: AN ANTHOLOGY 120 (3d ed. 1995).

81. Id.

82. Id. at 121.
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One positive way to check the emergence of nationalism in
its worst form is the establishment of a climate of tolerance.
Nationalism feeds upon feelings of inferiority and converts
them into an ideology of superiority. On the ather hand,
tolerance teaches that all human beings are created equal and
that no race, religion, or nation is greater than another. The
stable implementation of dvil, political, and religious rights is
an important element in the cultivation of a climate of
tolerance. M ost important, theserights are essential to createa
climate in which nonmajority groups may speak out without
fear of reprisal »

The Preamble of the Universal Dedaration states that
“recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the
foundation of freedom, justice and peacein the world.”® This is
not mere rhetoric. Societies which can tolerate internal
differences have proven to be more peaceful with their
neighbars.®’®* As David Forsythe has explained, “The stable
implementation of dvil and political rights within a territorial
state over time leads to the absence of overt war among similar
polities.”® Asthe world enters the twenty-first century, there is
a need for greater toleranceof all religiousbeliefs if we desire to
build a mor e peaceful world community.

B. Universality

There is a perception on the part of some foreign
governments that religious liberty and human rights are an
imposition by Western nations. In my view, this is not an
accurate representation. The standards announced in the
Universal Declaration and other treatiesonreligious liberty are
international standards;®” they do not belong to the West or to

83. See James E. Wood, J., The Relationship of Religious Liberty to Civil
Liberty and a Democaatic State, 1998 BYU L. Rev. 479, 483.

84. Universal Declar ation, supra note 1, at Preamble.

85. See DAviD P. ForRsyTHE, HUMAN RIGHTS AND PEACE: INTERNATIONAL AND
NATIONAL DIMENSIONS 152-53 (1993).

86. Id. See also Michael W. Doyle, Liberalism and World Politics, 80 Awm. PoL.
Sci. Rev. 1151 (1986); Nils Petter Gleditsch, Democracy and Peace, 29 J. oF PEACE
REs. 369 (1992).

87. For adiscussion of the development of religious rights in | slamic society, see
Abdullahi A. An-Na’lm, Islamic Foundations of Rdigious Human Rights, in RELIGIOUS
HuMAN RIGHTS IN GLOBAL PERSPECTIVE: RELIGIOUS PERSPECTIVES 337 (John Witte, Jr.
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any particular polity or nation. The United Statesis committed
to principles of religious liberty and human rights out of a
desir e to est ablish a more peaceful world community and out of
the belief that these rights are worthy of protection because
they are real. As | have noted, this conviction is shaped by the
religiously pluralistic nature of U.S. society and the historical
struggle to establish these rights.

However, it must be absolutely clear that it is not the intent
of the United States to remake every nation in its own image.
We understand that different nations possess different cultural
standards. We also understand that no one, induding the
United States, is perfect in the areas of religious liberty and
human rights. We still struggle with a historical legacy that
includes religious discrimination, slavery, and racial
segregation. Because of the painful lessons learned from our
history, we are committed to defending religious liberty and
human rights at home and abroad.

C. Minimum Standards

There isa minimum standard of respect and tol erance for
religious beliefs embodied in documents such as the Universal
Declaration. The global community cannot turn a blind eyeto
violations of these standards when they occur. It is a fact that
not all religious and ethnic groups are popular at all times.
Further, it is not uncommon that national politidans may feel
electoral pressure to sanction certain groups. In other
instances, national politidans may consciously turn unpopular
groups into scapegoats for purposes of economic and political
blame-shifting. When such incidents occur, it is appropriate
that international attention be used to counterbalance the
shortsighted inter ests of domestic politics. The adoption of the
Universal Dedaration in the aftermath of the Nazi holocaust
and the horors of World War |l should serve as an apt
reminder that it is in the interest of all nations to speak out
against religiousand human rightsabuseswhen they occur.

& Johan D. van der Vyver eds. 1996). For a discussion of religious rights in other
Wedern and non-Western traditions, see James E. Wood, J., An Apologia For
Religious Human Rights, in ReELIGlous HUMAN RIGHTS IN GLOBAL PERSPECTIVE:

RELIGIOUS PERSPECTIVES, supra, at 455.
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IV. AReEAsS oF CONCERN

Many recent developments in the area of religious
intderance give cause for concern. Areas of concern can be
broadly classified into four distinct classes of religious liberty
violations: (A) persecutions resulting in death, grievaus injury,
or disappearance; (B) state policies which discriminate against
particular religious groups; (C) passage of laws that
inadequately protect religious freedom; and (D) a general
climate of intolerance.

A. Religious Persecutions Resulting in D eath, Violence,
or Disappearance

The worst form of religious human rights abuses result in
disappear ance, vidence, and death. Often these actions are
carried out as State activity in regimes undergoing transition.
For example, “in Sudan, a bloody civil war fueled by the
regime’s intoler ance of Animists, Christians, and some Muslims
continue[s] unabated.”® War, famine, and “innumerable
violations of human rights” haveclaimed the lives of nearly two
million Sudanese in the last sixteen years.* In the past year in
Angola, the “army reportedly massacred 21 Christians,
including one deacon.”*°

However, in 1998, these abuses also occurred in more stable
countries. “In Egypt, approximately six million Coptic
Christians face bath occasional violent assaults by extremists
and legal and societal discrimination. In 1998, extremistskilled
at least eight Christians, and there were credible reports of
violence against Coptic businesses and churches and
government laxity in preventing attacks on Christians.”®* In
Iran, “the government executed at least 1 Baha'i for the
practice of his faith and at year’s end continued to detain 14
others, including 6 on death row.”*? In Tur key,

88. Overview to Country Report on Human Rights for 1998, § 2 (visited Feb. 27,
1999) <http://www.stat e.gov/www/global/human_rights/1998_hrp_report/overview.htmI>
[hereinafter Country Reports].

89. Id.

90. Implementation, supra note 14, at  41.

91. Country Reports, supra note 88, at § 2.

92. Id.
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religious leaders and property (churches, cemeteries) of

Christian communities, particularly those of the Greek
Catholic Church, are said to be the targets of acts of violence,
including bombings...andthemurder of apriest. The police
and security services have reportedly failed to identify and
arr est the persons responsible for those acts.®

In Pakistan, “Ahmadis ar e reported to have been sentenced to
life imprisonment for blasphemy because they had preached
their faith, an act which Muslims reportedly saw as an attack
on their religious beliefs.”*

B. Discriminatory State Policies

Discriminatory state policies violate the principles of
“freedom of thought, conscience and religion” articulated in
Article 18 of the Universal Declaration.®® State policies of this
nature most commonly deny the ability of an individual to
change religion, grant preferential status to some religions, or
outlaw the existence of particular religions.

In Bhutan, “Buddhism is said to enjoy preferential status.
In the schools, the practice of this religion is reportedly
compulsory for all, on pain of sanctions.”*® In China, “the
Government attempted to restrict religious practice to officially
sanctioned organizations and registered places of worship.
Unapproved religious groups, including Protestants, Catholics,
Tibetan Buddhists, and Muslims, continued to experience
degrees of offidal interference and repression that varied from
region to region and locality to locality.”®” In Malaysia,
“individuals have reportedly been arrested for preaching Shiite
teachings which the authorities consider a threat to national
security and to Islam.”®® In Myanmar,

the State is said to practice a policy of intolerance and

discrimination against religious minorities: Muslims in the
states of Arakan and Karen (destruction of mosques and

93. Implementation, supra note 14, at § 71.

94. |d. at T 65.

95. Universal Declar ation, supra note 1, art. 18.
96. Implementation, supra note 14, at  43.

97. Country Reports, supra note 88, at § 2.

98. Implementation, supra note 14, at  58.
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schoals, revocation of citizenship, admission of refugees along
the border with Thailand in exchange for their conversion to
Buddhism, denial of access to health care, education and civil
service employment), and Christians in the states of Chin and
Karen and in the Sagaing Division (destruction of churches,
conversion of children to Buddhism). Buddhist clergy are also
reportedly obliged to submit to Govern ment monitoring.%

In North Korea, “authorities are reported to discourage all
religious activities except those which serve State interests.”*
In Uzbekistan, “the authorities are said to have ordered
Christian leaders to cease all religious activity, including
proselytism, except in churches.”*® In Vietnam, “the
Government severely restricted religious activities other than
th ose by offidally sanctioned groups.”*

C. Passage of Lawsthat Inadequately Protect Religious
Freedom

The passage of laws that inadequately protect religious
freedom naturally lead to State policies of discrimination. In
1997, the Russian Federation adopted a law that imposes
severe restrictions on minority religions, including some
offshoot Orthodox groups. Some of these religious communities
may be forced to wait up to fifteen years before attaining full
legal status, which is a requirement for owning property,
publishing literature, inviting foreign guests, operating schools,
and conducting charitable activities.'®® “Over the past year,
Russia’s [new law] was cited by some local officials as they
limited citizens' religious freedom.”***

D. Climate of I ntol erance
A climate of intolerance is the starting point for more

serious religious human rights abuses. If left unchecked, a
climate of intolerance may result in passage of laws that

99. Id. at T 61.

100. Id. at § 56.

101. Id. at § 63.

102. Country Reports, supra note 88, at § 2.

103. See Durham, Jr. & Homer, supra note 19, at 195-208.
104. Country Reports, supra note 88, at § 2.
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inadequately protect religious freedom, state policies of
religious discrimination, and overt acts of violence,
disappear ance, and death. Obviously, a climate of intderance
exists in all the countries mentioned under different categories
in this section. However, the falowing countries exhibit a level
of intolerance that could lead to state policies of discrimination
inthe future.

1. India

In India, “controversy between Hindus and Muslims
continued with regard to three mosques built centuries ago on
sites where temples are believed to have stood previously. In
addition, violence against Christians increased significantly,
linked to extremist groups with ties tothe governing Bharatiya
Janata Party.™®

2. Europe

Recently, many European nations have opened enquiry
commissions to investigate the spread of “cults” and “sects.”*°
The emergence of the enquiry commissions represents a
dangerous rising tide of xenophobia and hostility directed
against new religious movements. In France, an enquiry
commission issued areport in 1996 that

identified 172 groups as sects, including Jehovah’'s Witnesses

and the Church of Scientology. The report was prepared
without the benefit of full and completehearingsregarding the
groupsidentified on the list. The ensuing publicity contributed
to an atmosphere of intolerance and bias against minority
religions. Some religious groups reported that their members
suffered increased intolerance after having been identified on
thelist. According to the International Helsinki Federation, in
its November report to the OSCE Human Dimension
Implementation Meeting in Warsaw, the identification of the
172 groups fresulted in media reports libeling minority
religions, the drculation of rumorsand falseinformation, and
incitement of religiousintolerance.” The Comm ission’s findings
also led to callsfor legislative action to restrict the activities of
sects, which the Government rejected on freedom of religion

105. Id.
106. Seeid.
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grounds. Instead, the Justice Ministry issued a directive to all
government entities to be vigilant against possible abuses by
sects, and government offices were instructed to monitor
potentially abusive sect activities.*”’

In Germany, “the commission established in 1996 to

investigate ‘so-called sects and psycho-groups,” presented its
final report to Parliament.”**® The report concluded that new
religious movements “did not pose a threat to society and state
and underlined the constitutional principle of religious freedom
and the state’s obligation to observe strict neutrality in these
matters.”' However, thereport also called on the Government
to “introduce legidation for consumer protection in the ‘psycho-
market’ and highlighted the need for the Gover nment toinform
the public about dangers to health and property posed by
psycho-cults and groups.”* The report particularly emph asized
the dangers of Scientology and failed to classify Scientology as a
religion. '™

In Belgium, the report of the parliamentary enquiry
commission prompted the passage of legislation to create a
“Center for Information and Advice on Harmful Sectarian
Organizations.”'** “The Center is to collect open source
information on a wide range of religious and philosophical
groups and to provide information and advice to the public
regarding the legal rights of freedom of association, freedom of
privacy, and freedom of religion.”**?

The enquiry commission trend is particularly troubling in
Europe because these nations are viewed by the rest of the
world as having a firm commitment to religious liberty. There
is a danger that the actions of European nations may give

107. France Country Report on Human Rights Practices for 1998, § 2 (visited
M a r . 3 , 1 9 9 9 )
<htt p://www.state.gov/www/global/human_rights/1998_hr p_report/france.ht mi>.

108. Geamany Country Report on Human Rights Practices for 1998, 8§ 2 (visited
Mar. 3, 1999) <http://www .stat e.gov/iwww/gldoal/human_rights/1998_hrp_report/ger-
many.ht ml>.

109. Id.

110. Id.

111. Seeid.

112. Belgium Country Report on Human Rights Practices for 1998, § 2 (visited
Mar. 3, 1999) <http://www.state.gov/www/global/human_rights/1998 hrp_report/bel-
gium.html>.

113. Id.
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credibility to State-sponsored intderance and set a poor
precedent for Eastern European and other nations with less
established traditions of religious tolerance. If the
unsubstantiated accounts published in the enquiry commission
reports are picked up and used by other nations, thereis also a
danger that the work of these commissions may lay the
groundwork for persecution of new religious movements in
other nations. In shot, the work of these commissions may
significantly set back the cause of religious liberty in Europe
and the rest of the world.

V. CONCLUSION

With the passage of the International Religious Freedom
Act, the United States is committed to upholding the principles
of religious liberty embodied in Article 18 o the Universal
Declaration. Under the provisions of the act, abuses of religious
liberty will be monitored and reported where they have
occurred. Vidations of religious liberty will result in the United
States taking the "action or actions that most appropriately
respond to the nature and severity of the violations of religious
freedom.”*** Where deemed appropriate, thisincludes measur es
such as tying improvements in religious tolerance to foreign
aid, international loan approval, and trade status.**®

The act also permits the President of the United States to
decline to tak e action where doing so would promote the cause
of religious freedom.'® One of the most significant features of
theact isitsattempt to build upon areas of shared concern with
other nations by emphasizing the importance of education and
diplomacy as preferred means of addressing religious
disputes.'*” | am confident that this new legislation will be
implemented in a spirit of goodwill and cooperation and will
substantially help to strengthen religious liberty around the
world.

As we move forward, we must be careful to remember that
laws alone cannot solve the religious liberty challenges we will
face in the twentyfirst century. The Universal Declaration and

114. Pub. L. No. 105-292, 112 Stat. 2787, § 401(c)(1)(A).
115. Seeid. at § 405(a)(9)—<(15).

116. Seeid. at § 407(a).

117. Seeid. § 501.



D:\ 1999-2 FINAL\SMI-FIN.WPD Jan. 8, 2001

479] RELIGIOUSLIBERTY IN THE 21ST CENTURY 503

other canons of human rights law are merely abstract ideals if
signatory nations fail to safeguard the rights found therein. To
successfully build a world where tolerance is the norm and nat
the exception will require the help of all nations, communities,
institutions, and individuals. Religious institutions, in
particular, have an important role to play as the providers of
values by which many individuals and communities govern
themselves.'*® By working together, we can create a climate of
tolerance that approaches the ideals set forth in the Universal
Declaration.

118. See John Witte, Jr., Law, Religion, and Human Rights, 28 CoLuM. Hum.
RTs. L. Rev. 1, 2-3 (1996) (“Religions must thus be seen as indispensable allies in the
modern struggle for human rights. Their faith and works must be adduced to give
meaning and measure to the abstract claims of human rights norms, to give spirit

and sanctity to the legal ideas and institutions of a human rights regime.”).
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