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Fairness vs. Trustworthiness: The Predecessor in
Interest Controversy of Rule 804(b)(1)

I. INTRODUCTION

Rule 804(b)(1) of the Federal Rules of Evidence! provides a
specific hearsay exception for former testimony.? In order for
testimony or a deposition taken in the same or a different pro-
ceeding to quslify as an exception to the prohibition against
hearsay, it must be offered against a party who possessed an op-
portunity and similar motive in the other proceeding to develop
the testimony by direct, cross-, or redirect examination. In a
civil proceeding,® rule 804(b)(1) also permits former testimony to
be used against a party whose predecessor in interest* possessed
an opportunity and similar motive to develop the testimony in
the prior proceeding. This comment examines the definitional
problems associated with the term “predecessor in interest” and
the policy implications of the conflicting interpretations.®

The Federal Rules of Evidence were adopted as a unified
system of codified evidentiary law® that promotes fairness, elimi-
nates unjustifiable expense and delay, and facilitates the devel-
opment of the law of evidence in order to ascertain the truth

1. The Federal Rules of Evidence became effective on July 1, 1975,

2. Rule 804(b)(1) rezds as foHows:

{1) Former testimony. Testimony given ge a witness at another hearing of

the same or a different proceeding, or in a deposition taken in compliance with

law in the courae of the same or another proceeding, if the party against whom

the testimony is now offered, or, in a civil action or proceeding, a predecesaor

in interest, had an opportunity and similar motive to develop the testimony by

direct, cross, or redirect examination.
Fep. R. Evip. 804(b)(1).

3. The predecessor in interest exception does not apply to criminel proceedings. Id.

4. Brack’s Law Dictionary 1060 (5th ed. 1979) defines the ternm “predecessor™ as
“the correlative of ‘successor.’ ™ It defines “successor in interest” as “[o)ne who follows
another in ownership or control of property.” Id. at 1283.

6. This Comment does not examine additional prerequisites or limitations inherent
in rule 804(b}(1) or other hearsay exceptions found in the Federal Rules of Evidence. See
Fep. R. Evip. 804(a} for an example of such a prerequisite.

6. See 8. SarTzBURG & K. REDDEN, FEDERAL RULES OF EvIDENCE MANVAL 1-5 (32 ed.
1982), for a brief review of the historical background indicating the need for a uniform
gystem of federal evidentiary law,

79



80 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1984

and determine judicial proceedings justly.” These purposes must
be carefully balanced when attempting to determine the impli-
cations of the predecessor in interest requirement of rule
804(b)(1).

Efforts to balance these interests when defining the term
“predecessor in interest” have resulted in three basic interpreta-
tions: (1) limitation of “predecessor in interest” to parties that
meet the common-law notion of privity;® (2) rejection of com-
mon-law privity and expansion of “predecessor in interest” to
include any party who had a similar interest and motive to de-
velop testimony in the original action equivalent to that of the
instant party;® and (3) partial rejection of common-law privity in
favor of viewing certain governmental agencies as predecessors
in interest to individuals bringing related private actions.'®

The common-law privity interpretation of “predecessor in
interest” hest promotes the purposes of rule 804(b)(1) without
neglecting the general policy objectives of the Federal Rules of
Evidence. Before the adoption of the rules, courts disagreed
about the need for privity between parties in former testimony
situations. Careful scrutiny of the legislative history of the rule
indicates that Congress intended the courts of the United States
to apply a privity interpretation when construing “predecessor
in interest.” The congressionally approved interpretation of the
term promotes fairness to the parties involved in the adversarial
process.

II. ANALYSIS

A. Legal Developments Before the Adoption of Rule
804(b)(1)

At common law, most courts allowed former testimony to be
admitted in a different proceeding only if substantially the gsame
parties were involved in both actions.** Courts traditionally ex-

7. Fep. R. Evip. 102.

8. E.g., Lloyd v. American Export Lines, Inc., 580 F.2d 1179, 1190 (3d Cir.) (Stemn,
d., coneurring), cert. denied, 439 1U.S. 969 (1978); In re IBM Peripheral EDP Devices
Antitrust Litig., 444 F. Supp. 110 (N.D. Cal. 1978).

9. E.z., Clay v. Johns-Manville Sales Corp., 722 F.2d 1289 (6th Cir. 19383); Lloyd v.
American Export Lines, Inc., 580 ¥.2d 1179 (3d Cir.), cert. denied, 439 U.S, 569 (1978);
Zepith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp. 1190 (E.D. Pa, 1880),

10. E.g., In re Master Key Antitrust Litig., 72 FR.D. 108 (D. Conn. 1976).

11. See, e.g., Andemson v. Hultberg, 247 F. 273 (8th Cir.), cert. denied, 248 U.S, 581
{1918); Irving Air Chute Co. v. Russell Parachute Co., 41 F.2d 387 (D. Del. 1930), rev’d
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tended the mutuslity of parties concept to include those who
were in privity*? with parties involved in the original proceed-
ing.'®* Ahsent such a relationship, courts considered former testi-
mony inadmissible because it was against “natural justice” to
hold a party responsible for the testimony of a witness he never
cross-examined.'* Such an interpretation served to protect the
rights of the party who was not directly involved in the initial
proceeding at the possible expense of not admitting relevant tes-
timony in the later action®®

Professor Wigmore advocated a more liberal position, which
emphasized the need to admit all trustworthy evidence even at
the expense of mnatural justice concerns.’®* Wigmore concluded
that the crucial issue was whether the interest of the initial
party was strong enough to result in “equally as thorough a test-
ing by cross-examination” as the present party would have made
had he been involved in the initial proceeding.'” This emphasis
resulted in the “similar interest and motive” test: If a party in
the previous action possessed an interest and motive to cross-
examine similar to that of the present party, then testimony
from the previous action is admissible against the present
party.'®* Numerous courts and commentators adopted this test

on other grounds, 47 F.2d 130 (3d Cir. 1931); Charles 1L Demarest, Inc. v. United States,
174 F. Supp. 380 (Cust. Ct. 1959). See generally 1 B. ErLior & W. Evvior, ThE Law OF
Evipence § 508 (1904); 1 S. GREENLEAF, A TREATISE ON THE Law oF EvIDENCE § 163e (J.
Wigmore 16th ed. 1899); 2 B. Jokes, COMMENTARIES ON THE Law oF EviDENcE v CrviL
Cases §5 337-38 (1913).

12, A commonly accepled definition of “privity” as it pertains to evidentiary ques-
tions is as follows:

The term “privity” denotes mutual or euccessive ralationships to the same

rights of property, and privies are distributed into several classes, according to

the manner of this relationship. Thus, there are privies in estate, as domor and

donee, lessor and lessee, and joint tenants; privies in blood, as heir and ances-

tor, and co-parceners; privies in representation, as executor and testator, ad-

ministrator and intestate; privies in law, where the law, without privity of

blood or estate, casts the land upon another, as by escheat.
Metropolitan St. Ry. Co. v. Gumby, 99 F. 192, 198 (2d Cir. 1900) (quoting from 19 AMER-
10AN & ENGLISH ENCYCLOPEMA OF Law 156 (1830)); see also 2 B. JoKES, supre note 11, at
783-85.

13. See supra note 11.

14. E.g., Lane v. Brainerd, 30 Conn. 565 (1862). See generally 2 J. WiamMorE, Bvi-
DENCE § 1386 (1904).

15. See infra notes 76-89 and accompanying text.

16. See Note, Afidavits, Depositions, and Prior Testimony 48 Iowa L. Rev, 356,
363-64 (1961).

17. 2 J. WiGMORE, supra note 14, at § 1388,

18. Wigmore has concluded that “[i]t ought, then, to be sufficient to inquire whether
the former teatimony was given upon euch an issue that the party-opponent in that case
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before Congress formulated and enacted the Federal Rules of
Evidence.!®

B. Legislative History of Rule 804(b)(1)

Rule 804(b)(1) has iis roots in the Model Code of Evidence®®
and, to a greater degree, in the Uniform Rules of Evidence®
The Uniform Rules adopted the similar interest and motive po-
sition of Wigmore and served as the prototype for the subse-
quent hearsay rule recommended to Congress by the Supreme
Court’s Advisory Committee. The Proposed Draft of the Advi-
sory Committee contained a former testimony exception to hear-
say roughly equivalent to the similar interest and motive version
found in the Uniform Rules of Evidence.?

had the same interest and motive in his cross-examination that the present opponent
has” Id, (emphasis omitted), This statement is frequently cited as authority for rejec-
tion of the common-law privity requirement. See, eg., Wolf v, United Airlines, Inc., 12
F.RD. 1 (M.D. Pa, 1951).

19. See, e.g., Insul-Wool Insulation Corp. v. Home Insulation, Inc., 176 F.2d 502
(10th Cir. 1949); Bartlett v. Kansas City Pub. Serv. Co., 349 Mo. 13, 160 8.W.2d 740
(1942); Travelers Fire Ins. Co. v. Wright, 322 P.2d 417 (Okla. 1958); 2 B. Jongs, JoNES ON
EvipeNce § 9:27 (8. Gard 6th ed. 1972); C. McCormick, Hanneoox OF THE Law oF Evi-
DENCE § 282 (1954); J. W1GMORE, supra note 14, at § 1388, But see Falknor, The Hearsay
Rule and ts Exceptions, 2 UCLA L. Rev. 43, 55-58 (1954), See generally Nate, supra
note 16, at 363-64.

20. The American Law Institute adopted the Model Code of Evidence in 1942 in an
effort to clarify the law of evidence. The code never received widespread support because
of ita “departures from traditional and prevailing views.” Spangenberg, The Federal
Rules of Evidence—An Attempt at Uniformity in Federal Courts, 15 Wayne L. Rev.
1061, 1084 {1969), The Model Code of Evidence advocated a former testimony exception
to hearsay that gave tremendous discretion to tbe trial judge.

Evidence of a hearsgy atetement . . . is admissible for any purpose for
which the testimony was admissible in the action in which tbe testimony was
given or for use in which the deposition was taken, unless the judge finde that
the declarant is gvailable as a witness and in his diseretion rejects the evidence.

MobpEeL Cope oF Evipence Rule 511 (1942).

21, The National Conference of Commissionera on Uniform Stafe Laws adopted the
Uniform Rules of Evidence in 1953 as a more conservative codification of evidentiary law
tben the Model Code of Evidence. Spangenherg, supra note 20, at 1084. The Uniform
Rules permit former testimony to be used if the declarant is unawvailable and “the issue
is such that the adverse party on the former occassion had the right and epportunity for
cross examination with an interest and motive similar fo that which the adverse party
has in the action in which tha testimony is offered.” Unmrorm Rures or Evibence Rule
63(3) (1953).

22. The Proposed Draft of the Advisory Committee contained the following former
tastimony exception to hearsay:

(1) Former testimony.— Testimony given as a witness at another hearing
of the same or a different proceeding, or in a deposition taken in compliance
with law in the course of another proceeding, at the instance of or against a
party with an opportunity to develop the testimony by direet, cross, or redirect
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The House Committee on the Judiciary rejected the similar
interest and motive test contained in the Advisory Committee
Draft and narrowed the hearsay exception of former testimony
to

[tlestimony given as a witness at another hearing of the same
or a different proceeding, or in a deposition taken in compli-
ance with law in the course of the same or another proceeding,
if the party against whom the testimony is now offered, or, in @
civil action or proceeding, a predecessor in interest, had an
opportunity and similar motive to develop the testimony by di-
rect, cross or redirect examination.?®

The House Committee on the Judiciary’s note accompany-
ing the change in the rule indicates that the committee was not
singularly concerned ahout testing the trustworthiness of hear-
say evidence by cross-examination but rather felt that fairness
considerations should be given significant weight.

The subcommittee believed it is gemerally unfair to impose
upon the party against whom the hearsay is being offered re-
sponsibility for the manner in which the witness was previously
handled. The sole exception to this, in the subcommittee’s
view, is when @ party’s predecessor in interest had the oppor-
tunity and similar motive to examine the witness. The subdivi-
sion was amended to reflect these policy determinations.®*

The policy determination of the House Committee—to treat
fairly the party against whom the former testimony is being of-
fered—is reminiscent of the common-law position emphasizing
natural justice.”® The need for fairness is given greater emphasis
in the House Committee’s version of the rule than in the Advi-
sory Committee’s, which emphasized the need for trustworthy
evidence.?®

The change recommended by the House Committee re-
sulted in significant comment and criticism.2” Taken collectively,

examination, with motive and interest similar to those of the party against

whom now offered,

ComMMUNICATION FROM THE CHigr JusTice or THE UNITED States, HR. Doc. No. 46, 93d
Cong., 1at Sean. 33 (1973) (emphasis added).

23, Fep. R, Evin, 804(b)(1) (emphasis added).

24, Rules of Evidence (Supplemental): Hearings Before the Subcomm. on Criminal
Justice of the House Comm. on the Judieizry, 83d Cong., Ist Sess. 388 (1979) (emphasis
added) (hereinafter cited as Hearings of the House].

25, See supra notse 14.

28, See infra notes 76-88 and accompanying text.

27, See, e.g., Rules of Evidence: Hearings on H.R. 6463 Before the Senate Comm.
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the statements clearly indicated a consensus of opinion that the
term “predecessor in interest,” as used in rule 804(b)(1), was
equivalent to the common-law requirement of privity.2®

The Senate specifically adopted the House predecessor in
interest amendment to rule 804(b)(1) but also made an interest-
ing observation respecting the difference between the House and
Advisory Committee formulations of the rule.

The House amended the rule to apply only to a party’s prede-
cessor in inferest. Although the committee recognizes considez-
able merit to the rule suhmitted by the Supreme Court, a posi-
tion which has been advocated by many scholars and judges,
we have concluded that the difference between the two ver-
sions is not great, and we accept the House amendment.®®

Some courts and commentators have utilized the Senate’s
vague and placative observation to justify a more expansive in-
terpretation of “predecessor in interest.”™ Certain courts have
even suggested that the term “predecessor in interest” is identi-
cal in meaning to the term “similar interest and motive,” thus
completely eliminating the need for privity.™*

on the Judiciary, 93d Cang., 2d Sess, 69, 174-75, 231-32, 388 (1974) [hereinafter cited as
Hearings of the Senatel; Hearings of the House, supre note 24, at 273, 297, 308-03.

28. Id. Most commentators also felt that Congress intended to apply & common-law
privity definition to the term “predecessor in intarest.” See, e.g., M. Granam, HANDBOOK
of Feperar EviDence § 804.1 (1981); S. Saurzeure & K. REDDEN, supra note 6, at 651-
52 4 J. WeisTEIN & M. BeeGeEr, WENsTEIN'S Evinence § 804(b)(1)[04], at 804-67
{1976), quoted in In re IBM Peripheral EDP Devices Antitrust Litig., 444 F. Supp. 110,
113 {(N.D. Cal. 1978); 8 C. WriGHT & A. MimLER, FEDERAL PRACTICE AND PROCEDURE, §
2150 (Supp. 1982). But see 4 D. Louiseir & C. MuerizEr, FepEraL Evipence § 487, at
1103-11 (1980}, which advocates a more “creative interpretation” of the term “predeces-
sor in interest.” One treatise, edited by Professor Cleary, has been wishy-weshy in defin-
ing the term “predecessor in interest.” In C. McCormick, HANDBOOK OF THE LAw OF
Evipence § 286 (BE. Cleary 2d ed. Supp. 19878), the conclusion was drawn that Congress's
use of the term “predecessor in interest™ reinstated “the earlier traditional requirement
of identity or privily with the party against whom offered.” Jd. at 77. This appeared
persuasive since Professor Cleary was both the general editor of this second edition and
Reporter for the Supreme Court Advisory Committee. However, Professor Cleary re-
canted in C. McCormick, Hanppook oF THe Law oF EvipEnce § 258 (E. Cleary 3d ed.
1984) and andorsed the similar interest and motive analysis found in Lloyd v. American
Export Lines, Inc., 580 F.2d at 1190, This comes as no surpriee since Professor Cleary
favored the similar interest and motive test promulgated hy the Supreme Court Advisory
Committee and would welcome any opportunity to endorse it, even though that test was
formally rejected hy the House.

29, SeNATE CoMM, ON THE JupiciarY, FEDERAL RuLes or EviDencE, 8. Rep. No. 12717,
93d Cong., 2d Sess. 28 (1974) (emphasis added).

30. See, ¢.g., In re Master Key Antitrust Litig., 72 F.R.D. 108 {D. Conn. 1978).

3L See, eg., Clay v, Johns-Manville Sales Corp., 722 F.2d 1289 (6th Cir. 1983);
Lloyd v. American Exzport Lines, Inc,, 580 F.2d 1179 (3d Cir.), cert. denied, 439 U.5. 963
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C. Case Law Developments Since the Adoption of Rule
804(b)(1)

The unintended effect of the Senate’s vague language was
manifest shortly after the rules were enacted. In In re Master
Key Antitrust Litigation,®® the defendant sought to introduce
testimony from a previous federal antitrust action. Plaintiffs ob-
jected, claiming such testimony was inadmissible hearsay be-
cause the United States Government could not be deemed their
predecessor in interest within the meaning of rule 804(b)(1).%*

The district court reviewed the legislative history of the rule
and concluded, on the basis of the Senate’s language, that “Con-
gress seems to have intended to relax the common-law require-
ment of actual privity hetween the parties before prior testi-
mony could be admitted.”®* The court did not fully adopt the
similar interest and motive test but did rationalize that the
“unique relationship” between the government antitrust suits
and private actions that follow justified counting the United
States Government as the plaintiffs’ predecessor in interest
within a relaxed definition of the term.*®

The United States District Court for the Northern District
of California adopted an opposing interpretation of rule
804(b){(1) in In re IBM Peripheral EDP Devices Antitrust Liti-
gation.® In this case, IBM sought to overturn a decision for

(1978); Zenith Radio Corp. v. Matsushita Elec. Indua. Co., 505 F. Supp. 1190 (E.D. Pa
1980).

32. 72 F.R.D. 108 (D. Conn. 1978).

33, Id. at 109,

M. Id

35. Id.

36. 444 F. Supp. 110 (N.D. Cal 1978). Two cases that preceded Jn re IBM Periph-
eral EDP Devices Antitrust Litig. deserve mention.

In Hewitt v. Hutter, 432 F. Supp. 795 (W.D. Va. 1877), a case in which a purchaser
sought recission of a confract on the basis of misrepresentation, the court refused to
admit a deposition from a previous trial because the witness was not questioned by the
instant party or his predecessor in interest. Id. at 799. The court did auggest that rule 32
of the Federal Rules of Civil Procedurs could apply a similer Interest and motive analy-
8is to admit the deposition from the prior proceeding, but such a conclusion ia not with-
out argument to the contrary, See 8 C. WrieHT & A. MILLER, supre note 28, at 166,
which argues that any differences between rule 804(b){(1} of the Federal Rules of Evi-
dence and rule 32 of the Federal Rules of Civil Procedure should be resolved in favor of
the former.

4 second case, Jn re Sterling Navigation Co., 444 F. Supp. 1043 (S.D.N.Y. 1977),
acknowledged the predecessor in interest language of rule 804(b)(1), but failed to define
the term. Instead, the court concluded that even if the requirement were met, there was
etill a lack of aimilar interest and motive, Jd. at 1046.
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Memorex that prohibited IBM from introducing testimony
taken in three prior suits not involving Memorex.®” The court
refused to adopt the broad interpretation of “predecessor in in-
terest” proffered by IBM, noting that the similar interest and
motive test was specifically rejected when rule 804(b)(1) was
adopted by Congress.?® The court favored the narrow privity in-
terpretation of the term and sustained the objection to the ad-
mission of the former testimony.*®

The most widely cited case utilizing the Senate’s language
to adopt an expansive reading of “predecessor in interest” is
Lioyd v. American Export Lines, Inc.*® which involved an ac-
tion brought by a crewman against a shipowner for injuries suf-
fered in an altercation with another crewman. The shipowner
sought to introduce testimony from a Coast Guard proceeding
that investigated the fight between the two crewmen. The in-
jured crewman objected, claiming the testimony was hearsay
since the Coast Guard could not be considered his predecessor in
interest under rule 804(b)(1).4:

The Third Circuit majority opinion observed that Congress
did not specifically define “predecessor in interest” and assumed
that task had been left to the courts.? After citing the language
of the House and giving special emphasis to the observation of
the Senate, the court concluded that the synthesis of both con-
gressional comments resulted in no “compelling difference” be-
tween the predecessor in interest and similar interest and mo-
tive versions of the rule. As a result, the court applied a
“community of interest” test that mimicked the similar interest
and motive test advocated by the Advisory Committee and spe-
cifically rejected by Congress.*®

The Lloyd court’s community of interest position empha-
sized the need to present all trustworthy testimony to the jury
but failed to recognize the competing interest of fairness, which
was singled out and given new emphasis by the House.

“LI}f it appears that in the former suit a party having a like
motive to cross-examine about the same matters as the present

37. In re IBM Peripheral EDP Devices Antitrust Litig., 444 F. Supp. at 111
38, Id, at 113.

39. Id.

40. 580 F.2d 1179 {3d Cir.), cert. denied, 439 U.8. 969 {1978).

41, Id, at 1181-83,

42. Id. at 1186.

43, Id. at 1185-86.
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party would bave, was accorded an adequate opportunity for
such examination, the testimony may be received against the
present party.” Under these circumstances, the previous party
having like motive to develop the testimony about the same
material facts is, in the final analysis, a predecessor in interest
to the present party.**

Shortly after the decision in Lioyd, Judge Wisdom, writing
for the Fifth Circuit, interpreted the term “predecessor in inter-
est” as requiring privity between the parties. In a statement con-
cerning the applicability of rule 804(b)(1) to a criminal case,
Judge Wisdom observed:

Even for civil cases, the draftsmen of the Federal Rules re-
jected the theory that subjecting testimony to the questioning
of a person who is not a party at the trial, although he has a
like motive and interest, will furnish a guarantee of trustwor-
thiness equal to that of cross-examination by the one against
whom the evidence is introduced.®®

However, district courts within the Third Circuit have gen-
erally accepted the community of interest test of Lloyd in iis
entirety,*® although Zenith Radio Corp. v. Matsushite Electric
Industrial Co.¥" suggests that a more cautious acceptance of
Lloyd is warranted. In Zenith the court reviewed the legislative
history of the rule, acknowledged that the House intended the
term “predecessor in interest” to be narrowly construed but felt
that the Senate “differed in their views of the meaning of that
language.”*® The court failed to note that the Senate specifically
accepted the House version and not vice versa but did recognize
that authority for a narrow construction of the term exists, Nev-
ertheless, the court was unable to accept such authority because
it felt “bound ... by the opinion of the panel majority in
Lloyd.»®

44, Id, at 1187,

45, Government of Canal Zone v. Pinto, 580 F.2d 1344, 1354 (5th Cir. 1879) (dic-
tum). It is obvious that Judge Wisdom feels Congress intended a strict privity interpre-
tetion of the term “predecessor in interest.” However, be fails to recognize that the real
concern was for fairness and not trustworthiness.

46, See Creamer v. General Teamsters Local Union 328, 860 F. Supp. 495, 499 (D.
Del. 1983); Carpenter v, Dizio, 506 F. Supp. 1117, 1123-2¢4 {(E.D. Pa.), aff'd, 673 F.2d 1298
{3d Cir. 1981); Standard Oil Co. v. Montedison, 494 F. Supp. 870, 421 n.462 {D. Del.
1980), aff'd, 664 F.2d 356 (3d Cir, 1981), cert. denied, 456 U.S. 915 (1982).

47, 505 F. Supp. 1190 (E.D. Pa. 1980).

48, Id, at 1253,

49, Id. at 1254 n.BO.
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Zenith appears to favor a somewhat narrowed interpreta-
tion of Lloyd since the court twice emphasized that Lioyd in-
volved a predecessor in interest who was a government investi-
gator, presumably impartial, with no role in the subsequent legal
action.’® On the basis of this observation, the court easily distin-
guisbed Zenith, which involved codefendants, from Lloyd and
denied admission of the former testimony.

Certain courts outside the Third Circuit bave sought to
limit the precedential impact of Lloyd and give greater recogni-
tion to the House’s clear expression of intent, rather than whole-
sale adherence to the Senate’s general observation. For example,
in the recent case of In re Screws Antitrust Litigation,® tbe
plaintiffs attempted to use testimony from a criminal antitrust
trial of the director of a subsidiary in a civil suit against the
parent corporation. The court rejected the attempt under rule
804(b)(1) and refused to accept the argument that defendants in
a criminal action are predecessors in interest to different defen-
dants in “subsequent civil action[s] arising out of the same
facts.”®® The court reached this conclusion after rejecting the
similar interest and motive test espoused by the Advisory Com-
mittee and by confining Lloyd to government prosecutorial
gituations.®®

A similar mistrust of Lioyd is found in In the Matter of
Johns-Manville/Asbestosis Cases,* a case in which the employ-
ees of an asbestos corporation sought to use a deposition taken
of a physician in an earlier personal injury suit in their action
against the parent corporation.®®

In deciding whether the deposition should be admitted, the
court reviewed the conclusions of Lloyd and referred to the com-
ments of both the House and Senate but did not choose to ac-
cept the community of interest test even though the facts of the
case would have allowed it to do so. Ratber, the court found it
“unnecessary to endorse that broad application of rule
804(b)(1)”*¢ since the strict concept of corporate privity was nar-

50. Id. at 1254, 1202,

51. 526 F. Supp. 1316 (D. Mass. 1981).
52. Id. at 1319.

53. Id. at 1318-18.

54. 93 FRD. 853 (N.D. Il 1982).

55. Id. at 854.

56. Id. at 856.
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rower in scope than the predecessor in interest limitation in-
tended by Congress.®

Tbe Ninth Circuit has not specifically interpreted rule
804(b)(1), but there is some indication that given the opportu-
nity to do so it would elect the narrower position of the House.
In Hub v. Sun Valley Co.,*® the court construed the “successor
in interest” language of rule 32 of the Federal Rules of Civil Pro-
cedure, which is analagous to the “predecessor in interest” term
found in rule 804(b)(1), to determine if depositions taken in a
prior proceeding were admissible in a later action.®®

In defining “successor in interest,” the court cited a number
of cases adhering to Wigmore’s similar interest and motive test
but “reserve[d] for another day deciding whether the presence of
an adversary with the same motive to cross-examine is suffi-
cient.”®® The court articulated its concern about the unfairness
of the similar interest and motive standard in a footnote stating:

[Tlhe test . . . fails to take into account the possibility that
the prior opponent mishandled the cross-examination. When
that has bappened, we question whether the deposition should
be admitted against a party who did not participate in the
cross-examination. Qur purpose here is not to resolve this is-
sue. Instead, we want to make clear only that our citing cases
that adopt Wigmore’s test does not mean that we adopt it

Such preexisting concern for fairness, coupled with the language
of the House advocating such fairness, could cause the Ninth
Circuit to adopt the privity interpretation of the predecessor in
interest term.

The Sixth Circuit recently adopted the Lloyd court’s com-
munity of interest interpretation of “predecessor in interest” in
Clay v. Johns-Manville Sales Corp.®> The court held that the
district judge erred in excluding the deposition of a doctor taken

57. The corporate privity concept would result in & narrower definition than a com-
mon-law privity interpretation of the term “predecessor in interest.” See Engel v. Tele-
prompter Corp., 703 F.2d 127, 134 (5th Cir, 1983); McDaniel v. Johns-Manville Sales
Corp., 487 F. Supp. 714, 716 (N.D. [IL 1978).

58. 682 F.2d 776 (9th Cir. 1982),

59, It is unclear whether rule 32 of the Federal Rules of Civil Procedure should
control when determining the admissihility of depositions from other proceedinge in light
of rule 804(h)(1) of the Federal Rules of Evidence, See 8 C. WrigHT & A. MILLER, supra
note 28, at 166.

60. Huh v. Sun Valley Co., 682 F.2d 776, 778 (1982).

61. Id, at 778 D.s.

62. 722 F.2d 1289 (6th Cir. 1983).
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in an asbestos liability proceeding that did not involve either of
the present parties. The court cited the House’s comments to
rule 804(b)(1), emphasized the Senate’s observations, and with-
out any additional analysis, wholeheartedly embraced the posi-
tion of Lloyd.®® In applying the community of interest test to the
present facts, the court held that the deposition should have
been admitted since the defendant in the prior proceeding had a
“similar motive in confronting” the testimony to the motive pos-
sessed by the defendant in the current litigation.®

Case law interpreting rule 804(b)(1) demonstrates that the
courts have not reached the level of definitional unity, with re-
spect to the term “predecessor in interest,” that Congress and
other proponents of the Federal Rules of Evidence had hoped
for.® In fact, the present confusion surrounding the term is es-
sentially equivalent to the controversy concerning the proper
scope of the former testimony exception that existed before the
rules were adopted.

D. Analytical Problems Associated with a Liberal
Interpretation of the Term “Predecessor in Interest”

A number of significant problems surface when a “highly
creative interpretation’®® of the term “predecessor in interest” is
adopted. Such an interpretation ignores the clear intent of the
House in rejecting the similar interest and motive rule in favor
of a stricter rule that more effectively balances the faimess in-
terest of the party who did not cross-examine against the need
for all trustworthy evidence.®” For example, the Lloyd majority’s
community of interest analysis eliminates the predecessor in in-
terest requirement of the rule entirely and would “automatically
render admissible against a party evidence which was elicited in
a different proceeding by an unrelated person.”®

The net result would be charging the party against whom the
hearsay evidence is being offered with all flaws in the manner
in which the witness was previously handled by another, and

63. Id. at 1285.

64, Id.

65. See supra note 8,

66. 4 D. Louisery & C. MurLLER, supra note 28, at 1106,

67. See infra notes 76-89 and accompanying text. Accord Lloyd v. American Export
Lines, Ine., 580 F.2d at 1192 {Stern, J., concurring); In re IBM Peripheral EDP Devices
Antitrust Litig., 444 F. Supp. at 113.

68. Lloyd v. American Export Lines, Inc., 580 F.2d at 1182 (Stern, J., concurring).
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all Aaws in enother’s choice of witnesses, the very result char-
acterized by the House Judiciary Committee as “generally
unfair,”*®

The majority in Lloyd assumes that the Senate did not
comprehend the implications of adopting the predecessor in in-
terest version of rule 804(b)(1). In effect, the court says the Sen-
ate considered the ferm “predecessor in interest” as equivalent
to the term “similar interest and motive.” Such a position is un-
founded in light of the numerous statements found in The Hear-
ings Before the Senate Committee on the Judiciary, all of
which clearly indicated the intended interpretation and effect of
the predecessor in interest language.”®

The language of the Senate Judiciary Committee should not
be used to circumvent the clear intent of the House. Courts do
just that when they assert that the Senate intended a more ex-
pansive reading of the term “predecessor in interest” on the ha-
sis of the Senate’s placative observation that the difference be-
tween the terms “predecessor in interest” and “similar interest
and motive” is not great.™ Such analysis overlooks the fact that
only two widely accepted former testimony theories existed at
the time rule 804(b)(1) was formulated.” One emphasized mutu-
ality of parties, and the other mutuality of interest.”® The Sen-
ate’s acceptance of the House predecessor in interest version
precluded acceptance of the competing similar interest and mo-
tive test. It is doubtful that the Senate intended, in its effort to
provide a uniform system of evidence,” to magnify the existing
confusion about former testimony by electing an unclarified po-

69, Id,

70. Sea Hearings of the Senate, supra note 27, at 89, 175, 231-32, 388.

71. Cf. Clay v. Johns-Manville Sales Corp., 722 F.2d at 1204-95; Lioyd v. American
Export Lines, Inc., 580 F.2d at 1185-86; Zenith Radio Corp. v. Matsushita Elec. Indus.
Co., 505 F. Supp. at 1253; In re Master Key Antitrust Litig., 77 F.R.D. at 109,

72. This is evidenced hy the fact that before the adoption of the Federal Rules of
Evidence commentators identified strict privity and similar interest and motive as the
two competing former testimony standards. See, ¢.g., B. JONES, supra note 19, at 240-43;
C. McCormick, HanDBoOK oF THE Law o Evipence § 266 (E. Cleary 3d ed. 1984); 5 J.
Wicumore, WiGMORE oN EvIDENCE § 1388 (1974).

73. State legislatures have recognized that a selection between the two conflicting
theories must be mada and have been careful when adopting their own versions of rule
804(b}(1). Many of the states following Wigmore's similar interest and motive test have
specifically deleted the predeceasor in interest language in favor of the Advisory Com-
mittee’s version of the rule. This provides additional support for the argument that the
definitional problems with the term “predecessor in interest” are essentially a product of
judicial obstinance. See, e.g., Hawan R. Evip. 804(b)(1); Mont. R. Evin. 804(b)(1).

‘14, See supra note 6.
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gition existing between the two commonly articulated
positions.”

E. Policy Implications Supporting a Narrow Interpretation
of the Term “Predecessor in Interest”

The proper interpretation of the term “predecessor in inter-
est” should reflect the policy objectives sought by Congress in
adopting the Federal Rules of Evidence and rule 804(b)(1) in
particular.” If more than one policy objective is identified, then
the correct definition of the rule is the one that best preserves
the dual objectives or at least the objective Congress considered
most important.

The need for fairness in applying the rules is singled out in
rule 102,’" as well as in the comments accompanying the House
revision of rule 804(b)(1).”® The position tbat it is unfair to hold
a party responsible for another party’s selection of witnesses and
manner of developing testimony through the cross-examination
of such witnesses is not new or unique. Fairness was the princi-
pal objective of courts and the center of focus for commentators
before the promulgation of the more recent similar interest and
motive test.”

Professor Falknor, a leading authority on the hearsay excep-
tion, emphasized the need for fairness when he suggested that
the similar interest and motive language of the Uniform Rules of
Evidence be deleted in favor of the predecessor in interest lan-

75. The courts’ conclusion that the Senate intended a mare expansive reading of the
term “predecessor in interest” ignores another plausible interpretation of senatarial un-
derstanding of the two concepts involved. The Senate Committee of the Judiciary could
have attributed a narrower interpretation of the “similar interest and motive” term, thus
meking the difference hetween the two not great, rather than giving the term “predeces.
sor in interest” such an uncommeonly expansive reading.

"This conelusion in a produet of congressional mind reading, but it is no leas plausible
than attributing a more liberal definition to the term “predecessor in interest.” In fact,
at the time of the adoption of rule 804(b)(1), the term “similar interest and motive” had
its owm definitional problems. Martin, The Former-Testimony Exception in the Pro-
posed Federal Rules of Evidence, 57 Iowa L. Rev. 547, 557-60 (1972).

T76. See Tennessee Valley Auth. v. Hill, 437 U.S. 153, 184 (1978); Piper v. Chris-
Craft Indus., Inc., 430 U.S. 1, 26 (19877); Sinclair Refining Co. v. Atkinson, 370 U.S. 195,
216 (1962).

T7. The text of Fen. R. Evip. 102 suggeats that “[t]hese rules shoyld be construed to
secure fairness in administration, elimination of unjustifiable expense and delay, and
promotion of growth and development of the law of evidence to the end that the truth
may be ascertained end proceedings justly determined.” {Emphasasis added).

76. See supre note 24 and accompanying text.

79, See supra note 14 and accompanying text.
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guage and common-law privity perspective.’® Professor Falknor
points out that the proper application of the former testimony
exception to hearsay is contingent on the policy objectives
sought.®* He favors an emphasis upon the “adversary character
of a common law trial . . . [when] the rules of evidence are en-
visaged as ‘rules of fair play’ formulated for the protection of the
particular adversary.”®?

Wigmore and others focused on a policy objective that often
competes with fairness. They emphasized the preservation of all
trustworthy evidence in order to determine the true facts of the
case and achieve a just and correct result.®® The similar interest
and motive test promotes this policy objective because it does
not exclude evidence from a prior proceeding if a party with a
gimilar interest and motive tested the trustworthiness of the evi-
dence by an adequate cross-examination.®

The legislative history of rule 804(b)(1) indicates that the
House considered fairness to be of primary importance.®® Conse-
quently, the attainment of fairness should naturally follow from
the correct interpretation of the term “predecessor in interest.”
A similar interest and motive test does not best promote fairness
since it subjects an uninvolved party to the poor selection of wit-
nesses by a previous unrelated party.®® Additional unfairness re-
sults if the prior party mishandled the cross-examination or de-
cided not to cross-examine at all.®* The fact that a party
possesses a similar interest and motive does not mean that equal
competence or skill is present or that the subsequent party
would have handled the development of testimony in an identi-
cal manner.?®

80. Fallmor, supra note 19, at 58, It is interesting to note that Lloyd lists Falknor as
being supportive of the lesa reatrietive similar interest and motive test. Careful reading
of the article cited in Lloyd, 580 F.2d at 1187 n.15, indicates that Falknor not only re-
jected the outdated mutuality of parties requirement but c¢learly favored privity or iden-
tity of opponent over similar interest and motive, It appears that Falknor was one of the
first to use the term “predecessor in interest” to define the limitations of the exception.

81, Fallmor, Former Testimony and the Uniform Rules: A Comment, 38 N.Y.U, L.
Rev, 651, 655 (1863).

82. Id.

83. Id.; see also 6 J. WiaMORE, supra note 72, at 111; C. McCormick, supra note 72,
at 763-66,

&4, 5 J. WicMore, supra note 72, at 111; C. McCoRrmick supra note 72, at 763-67;
see also supra note 19 for relevant case law.

85, See supra note 24 and accompanying text.

86. Lloyd v. American Export Lines, Inc., 580 F.2d at 1192 (Stern, J., concurring).

87, Falkmoz, supra note 80, at 665; see supra note 69 and accompanying text.

88. The prohlems inherent in such situations are identified in R. LempErT & S.
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If the only policy objective of rule 804(b)(1) were to assure
that trustworthy evidence is admitted, then the similar interest
and motive test would have significant appeal. But such is not
the case. Fairness congiderations, in this limited setting, should
heavily influence the courts to adopt the House common-law
privity interpretation of the term “predecessor in interest.”®?

SavTzBURG, A MODERN APPROACH T0 EvENCE 477 {2d ed. 1982):

Cross-examination is as mueh art as science. Different attorneys approach the

examination of witnesses in different ways. . . . Fear of a devastating reply

may leed some attorneys to waive cross-examination or to avoid a line of ques-
tioning despite a good chance that the results will be favorable. Others may
gpare the impeachable witness to avoid arousing jury sympathy. . . . It seems

to us . . . that it is unfeir to hold an individual who played no role in deter-

mining the scope of the earlier examination—not even the vicarious role of

client—to the tactics and skill which influenced the earlier exam.

This is further evidence by the numerous legal publications empbasizing the tremendous
impaet the selection of witnesses and method for developing testimony can have on a
lawsuit. See, e.g., DEPOSITION STRATEGY, LAw AND Foras (1983); B. GoLDMAN & W, Bar-
THOLD, DEPOaITIONS AND OTHER DiscLosure (1966); J. Iannuzzi, Cross-ExaMiNaTION:
The Mosaic Art (1982); F. WeLLumaN, THE ART oF Cross-Exammation (4th ed. 1938);
Blumenkopf, Deposition Straiegy and Tactics, Am. J. TriaL Abvoc, 231 (1981); McCor-
mick, The Scope and Ari of Cross-Examination, 47 Nw. U.L. Rev. 177 (1952); Suplee,
Depuositiona: Objectives, Strategies, Tactics, Mechanics and Problems, 32 Der. LJ. 425
(1983).

89, Adoption of such a pogition may not mean that similar interest and motive teati-
mony is not admissible. Rule 804(b}(§) provides anather avenue through which former
testimony could be admitted.

(5) Other exceptions. A statement not specifically covered by any of the
foregoing exceptions but having equivalent circumstantial guarantees of trust-
worthiness, [is admissible] if the court determines that (A) tbe etatement is
offered as evidence of a materisl fact; (B) the statement is more probative on
the point for which it is offered than any other evidence which the proponent
can procure through reasonable efforts; and (C) the general purposes of these
rules and the intarests of justice will best be served by admission of the state-
ment into evidence. However, a statement may not be admitted under this
exception unless the proponent of it makes known to the adverse party suffi-
ciently in advance of the trial or hearing to provide the adverse party with a
fair opportunity to prepare to meet it, his intention to offer the statement and
the particulars of it, including the name and address of the declarant.

Tbe four prerequisites for admitting evidence create a higher standard of judicial
acrutiny then the automatic admittance of 804(b)(1), resuiting in a “balancing of. tha
potential unfairness fto the party who was not invalved in the prior proceeding]l—tbe
factor with which Congress was so concerned—against the proponent’s compelling need
for the testimony.” Lloyd v. American Export Lines, Inc., 580 F.2d at 1193 (Stern, J.,
concurring); see also In re Screws Antitrust Litig., 526 F. Supp. at 1319,

Some courts have refused to interpret rule 804(b)(5) as a means of admitting testi-
mony that does not quita fit in one of the articulated hearsay exceptions, The courta
intarpret 804(b)(5) as applying only to new and unanticipated situations of rare and ex-
ceptional circumstances. See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F.
Supp. at 1281.88. Otherwise, the courts argue that 804(b}{5} could be used to circumvent
the hearsay restrictions specifically imposed by Congress. In re IBM Peripheral EDP
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III. CoNCLUSION

Striking a balance between fairness to a party who did not
have the opportunity to test former testimony and the need for
trustworthy evidence is a difficult and sensitive task. Before the
adoption of rule 804(b)(1), the courts were divided on the issue
of which policy objective weighed more heavily, with some opt-
ing for a privity requirement and others a similar interest and
motive test. The inclusion of the predecessor in interest termi-
nology in 804(b){1) resolved the controversy and affords an op-
portunify for the courts to adopt a unified position concerning
the former testimony exception to hearsay.

The plain meaning of the term “predecessor in interest”
and Congress’s promulgation of a balancing test that protects
the interests of the uninvolved party suggest the need for privity
under rule 804(b){1). The unclarified observation of the Senate
should not be used to support a position that ignores the obvi-
ous intent of the House, particularly since the Senate specifically
acquiesced in the House’s version of the rule. Congressional in-
tent, as manifest in the legislative history of the rule, clearly
supports a privity interpretation of the term “predecessor in in-
terest” to promote fairness and preserve the adversarial rights of
individual parties. Courts should accept the policy determina-
tion of Congress and cease distorting the meaning of the term
“predecessor in interest” to preserve the similar interest and
motive test, a test that was specifically rejected by Congress.

Allen D. Haynie

Devices Antitrust Litig., 444 F. Supp. at 113.

The narrow interpretation of 804(b)(5) is not without some anslytical suppert, but
recent scholarly materials suggest that the more liberal interpretation is correct. See Im-
winkelried, The Scope of the Residual Hearsay Exceptions in the Federal Rules of Evi-
dence, 15 Sat Dieco L. Rev. 239 (1978); Sonenshein, The Residual Exeeptions to the
Federal Hearsay Rule: Two Exceptions in Search of a Rule, 57 N.Y.U. L. Rev. 867
(1982).
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