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Classifying International Agreements Under U.S.
Law: The Beijing Platform as a Case Study

I. INTRODUCTION

The 1995 United Nations Fourth World Conference on
Women held in Beijing, China culminated in the creation of the
Beijing Platform for Action, a document containing 361 para-
graphs on the physical, political, sexual, and economic rights of
women.! Under the auspices of the Beijing Platform for Action,
the Clinton Administration announced that “ft]he United States
committed to action in seven major areas” of broad domestic
policy.? Because the Beijing Platform’s recommendations are not
considered binding and since the Platform has never been rati-
fied by the U.S. Senate, it is not an Article II treaty.? These facts
raise questions about what kind of legal force this declaration
and others like it may exert on the U.S. government and where
they fall in the hierarchy of federal law. This situation rekindles
the debate on the limits of presidential power in foreign affairs
that has waxed and waned throughout the twentieth century.
Although this debate is not likely to be resolved in the foresee-
able future, the reality is that new international agreements
continue to appear on the scene of American law*—yet their

1. See Beijing Declaration and Platform for Action, Report of the Fourth World
Conference on Women, UN. Doc, A/C,177/20 (1995) [hereinafter Beijing Platform)]
(available at <gopherv/gopher,un org:70/00/conffwew/off/a—20.en>).

2, See The President’s Interogency Council on Women: Follow Up on U.S.
Commitments Made At the UN. Fourth World Corference on Women (last modified Jan.
24, 1996) <http/secretary.state.gov/iwww/iacw/archiveajan96.html>.

3. The U.S. Constitution provides that “|the President] shall have Power, by and
with the Advice and Consent of the Senate, to make Trealies, provided two thirds of
the Senatora present concur . . . .” U.S. CONST. art. II, § 2, el. 2; sec BARRY E. CARTER
& PHILLIP R. TRIMBLE, INTERNATIONAL LAW 109 (1995).

4. Some examples of other international agreements that have been produced
through United Nations sponsorship include the following: The Final Agreement of the
United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks,
UN. Doc. AfC.164/3T (1995) (full text available on the World Wide Web at
<gopher/gopher.un.org701Y LOS/ CONF164»); The Habitat Agenda, UN, Doc. A/C.165
(1996) (ful text aveilable on the World Wide Web at
<http/fwww.undp.org/an/habitat/agenda/contants html>); see also Implementation of
Agenda 21: Review of Progress Made Since the United Nalions Conference on
Environment and Development (visited Dec. 27, 1997) <http/frww.un.org/
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potency is often questionable and their terms vague. The status
and interpretation of such agreements are important questions
facing courts and policymakers.

This Comment will discuss how courts and policymakers
should evaluate and classify international agreements, with
special consideration given to international agreements spon-
sored by the United Nations. As a case study, this Comment will
subject the Beijing Platform to an analytical process that mea-
sures it against each of five classifications recognized by prevail-
ing constitutional doctrines. The goal of this process will be to
see whether the Beijing Platform fits within one or more of the
five classifications or whether it fits within none of them. It is
hoped that this analytical process can be used as a yardstick by
which other international agreements can be clearly evaluated
under U.S. law. Part II of this Comment defines and explains
five distinct categories under constitutional law whereby inter-
national agreements may be analytically classified. Part IIT
examines the threshold question of what power the President
possesses to negotiate international agreements. Part IV exam-
ines the Beijing Platform under the five classifications in an
effort to determine what legal classification the Beijing Platform
most closely resembles. This exercise is intended to show how
other international agreements can be similarly analyzed under
this process, thus clarifying the legal status of each agreement.
Part V questions the impact of the Case Act® on international
agreements in general and on the Beijing Platform in particular.
Part VI concludes by highlighting the need to more seriously
consider the legal status of new types of international agree-
ments like the Beijing Platform.

II. FIVE CATEGORIES OF INTERNATIONAL AGREEMENTS
RECOGNIZED UNDER CONSTITUTIONAL LAW

Under the Constitution, the President of the United States is
charged with representing the government of the United States
in international affairs.’ One of the President’s chief responsibil-

dpesd/earthsummit/vsa-cp.htm:,

6. 1U.S.C. § 112b (1997).

6. The power of the Preaident to represent the United States in foreign afiairs
is implied from the language of Article O, which states: “[The Preaident] shall have
Power, by and with the Adviee and Consent of the Senate, to make Treaties, provided
two thirds of the Senators present concur; and he shall nominate, and by and with the
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ities is negotiating and entering into international agreements
with foreign states. With respect to international agreements,
early U.S. presidents were faced with a rather simple choice:
whether or not to enter into any given treaty with a foreign
state. However, as international law increased in sheer volume
and complexity, international agreements evolved beyond the
“treaty” category.” New types of international agreements were
conceived to perform functions dictated by the rapidly changing
face of international relations.® With the birth of the United
Nations, a new system of international relations developed that
began to produce innovations in the system of international
law.® Despite these changes in the international system, the
American legal system usually classifies international agree-
ments in only five different ways: (a) self-executing interna-
tional agreements, (b) non-self-executing international agree-
ments, (c) Article II treaties, (d) congressional-executiive agree-
ments, and (e) sole executive agreements.®

Advice and Consent of the Senats, sball appoint Ambassadors, [and] other public
Ministers and Consuls . . . .”" TLS. CONST. art. IT, § 2, ¢l. 2. The Constitution also gives
the President the authority to “rececive Ambassadors and otber public Ministers.” Id.
§ 3. No other specific references to a general autharity over foreign affairs is found in
the Constitution, S¢e also CARTER & TRIMBLE, supra note 3, at 212-13.

7. Cf. Stefan A. Riesenfeld & Frederick M. Abbott, The Scape of U.S. Senate
Control Ouver the Conelusion and Operation of Treaties, 67 CHL-KENT L. REV. 571, 641-
42 (1991) (suggesting that the increased global interdependence of the twentieth century
may require adaptions to the conventional international treaty system); see generally
LocH K. JOHNSON, THE MAKING OF INTERNATIONAL AGREEMENTS (1986),

8. See Martin A. Rogoff & Barbara E. Gauditz, The Provisional Application of
International Agreements, 39 ME. L. REV. 29, 30-32 (1887).

9. See John H. Barton & Barry E. Carter, Infernational Law and Institutions for
a New Age, 81 GEO. LJ. 536, 635-37 (1983). Examples of the innovations in
international law and institutions include the Security Council, the International Court
of Justice, the International Monetary Fund, the International Bank for Reconstruction
and Development (or Werld Bank), and the International Trade Organization
{predecessor of the GATT).

10, These are the categories most often uvsed within the United States legal
eystem. See generally CARTER & TRIMBLE, supra note 3; RESTATEMENT (THIRD) OF THE
FOREIGN RELATIONS LAW OF THE UNITED STATES, §§ 111, 301-303 (1987), However, some
minor variations are ususlly encountered from scholar to scholar. 1 have cbosen to
analyze the Beijing Platfarm according to thege five legal elassifieations, which 1 believe
is the best way to assess the legal force of a given international agreement,
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A. Self-executing and Non-self-executing International
Agreements

The broadest category that the Bejjing Platform and other
U.N. conference declarations can be analyzed under is the “in-
ternational agreements” category. According to the Restaternent
(Third) of the Foreign Relations Law of the United States (Re-
statement), “‘international agreement’ means an agreement
between two or more states or international organizations that
is intended to be legally binding and is governed by interna-
tional law.” The “international agreement” category can be
further broken down into two subcategories: self-executing inter-
national agreements and non-self-executing international agree-
ments. Courts have long distinguished between international
agreements that have full force under U.S. law at the time they
are completed and agreements that do not gain force under U.S.
law without implementing legislation.'”

The Restatement further explains that an international
agreement is non-self-executing: “(a) if the agreement manifests
an intention that it shall not become effective as domestic law
without the enactment of implementing legislation, (b} if the
Senate in giving consent to a treaty, or Congress by resolution,
requires implementing legislation, or (¢} if implementing legisla-
tion is constitutionally required.” This rule was applied most
recently in United States v. Postal,'* where the Fifth Circuit
found that the 1958 Convention on the High Seas was not
self-executing.’® The majority opinion emphasized that the lan-
guage of the Convention did not show an intent to be self-execut-
ing, and in fact many of the states that signed the Convention

11. RESTATEMENT {THIRD), supre note 10, § 301(1). The comments explain that an
international agreement may take any form or be referred to as a “treaty, convention,
agreement, protocol, covenant, charter, statute, act, declaration, concordat, exchange of
notes, agreed minute, memorandum of agreement, memorandum of understanding, and
modus vivendi,” Id. cmt. a (emphasis added).

12. See, eg., Stephens v, American Int]l Ins. Ce., 56 F.3d 41, 45 (2d Cir. 1995);
Floyd v. Bastern Airlines, Inc., 872 F.2d 1462, 1469 (11th Cir, 1989); Hopson v, Kreps,
622 F.2d 1375, 1380 (8th Cir. 18580).

13. RESTATEMENT (THIRD), supra note 10, § 111(4).

14. 589 F.2d 862 (5th Cir. 1979). The foundation for the opinion in Posta! was
built in Whitney v. Robertson, 124 T.8. 190 (1888), and Cook v. United States, 288 U.S.
102 (1933).

15. See 589 F.2d at 876-78.



239] CLASSIFYING THE BELJING PLATFORM 243

did not recognize the possibility that a treaty may be
self-executing under their laws.

The Restatement comments to part (¢) explain that imple-
menting legislation is constitutionally required if “the agree-
ment would achieve what lies within the exclusive law-making
power of Congress under the Constitution.”™’ This constitutional
restraint on the types of agreements that may be self-executing
was first noted by Chief Justice Marshall in Foster v. Neilson,®
where he said:

Our constitution declares a treaty to be the law of the land. It
is, consequently, fo be regarded in courts of justice as equiva-
lent to an act of the legislature, whenever it operates of itself
without the aid of any legislative provision. But when the
terms of the stipulation import a contract when either of the
parties engages to perform a particular act, the treaty ad-
dresses itself to the pohitical, not the judicial department; and
the legislature must execute the contract, before it can become
a rule for the Court.”

Cases since Foster have followed Marshall’s statement of the law
in this area. For example, in Robertson v. General Electric Co.,®
a patent treaty was determined to be non-self-executing because
it dealt with patents, a matter that is expressly and exclusively
delegated to Congress under the Constitution.?

B. Article II Treaties

The third category we will define is those international
agreements that are capable of being properly called “treaties.”
Generally speaking, under the Constitution only those interna-
tional agreements that receive the advice and consent of two-
thirds of the Senate and are signed by the President may be

16. See id. at 878.

17. RESTATEMENT (THIRD), supra note 10, § 111 emt. i.

18. 27 U.S. (2 Pet.) 253 (1828),

18, Id at 314, Although Marshell decided that the treaty was not self-executing,
in a later case the Court decided that ths same treaty was self-exzecuting, after the
Court reviewed the treaty’s Spanish version. See United States v. Percheman, 32 U.S.
{7 Pet.) 51, 89 (1833).

20. 32 F.2d 495, 6500 (4th Cir.), cert. denied, 280 U.S. 6§71 (1928).

21, See U8, ConsT. art. I, § 8 (“The Congress Shell have Power . . . [tlo promote
the Progress of Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and Discoveries . . . .").
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considered “treaties.” Because the Constitution fails to define
the meaning of the word “freaty,” it is helpful to briefly examine
the definition of a “treaty” under U.S. law. Although the United
States never formally joined the Vienna Convention on Treaties,
the State Department has stated that the Vienna Convention
represents customary international law, and it has been applied
by U.S. courts.? Under the Vienna Convention, a treaty is de-
fined as “an international agreement concluded between States
in written form and governed by international law.”* Some
older cases confused the issue of what a treaty is by stating that
all international agreements enjoy the supremacy of Article Ii
treaties.? However, as Carter and Trimble explain, “the Vienna
Convention uses the term ‘treaty’ in a broader sense than does
the U.S. Constitution. In U.S. practice a ‘treaty’ is only one of
four types of international agreement™® (namely, Article Il trea-
ties, congressional-executive agreements, executive agreements
pursuant to treaty, and sole executive agreements).”

In a more recent case, Weinberger v. Rossi,® American citi-
zens living and working in the Philippines brought suit against
the Secretary of Defense and the Secretary of the Navy challeng-
ing the termination of their employment at the Subic Bay mili-
tary base.”® A newly enacted law prohibited discrimination
against United States citizens working civilian jobs on U.S. mili-
tary bases overseas, unless discrimination was permitted by
“treaty.”™ The plaintiffs claimed that the new law prohibited the
Navy from replacing them with Filipino natives. The Depart-
ment of Defense claimed that the Base Labor Agreement be-

29, See U.S. CONST. art. IT, § 2, el. 2 {“[The President] shall bave Power, by and
with the Advice and Consent of the Senats, to make Treaties, provided two thirds of
the Senators present coneur , . . .7); see also CARTER & TRIMBLE, supra nete 3, at 109.

28. See CARTER & TRIMBLE, supra note $, at 110; Riesenfald & Abbott, supra note
7, at 571; see also Maria Frankowska, The Vienna Convention on the Law of Treaties
Before United States Courts, 28 VA. J. INTL L. 281 (1988).

24. Vienna Convention on the Law of Treaties, axt. II, § 1 UN. Doc. A/C.39/27
(1969), reprinted in Barny E. CARTER & PEILLYP R. TRIMBLE, INTERNATIONAL LAW:
SELECTED DOCUMENTS 55 (1895).

25, See United States v. Pink, 315 U.S. 208, 223, 230 (1942); United States .
Belmont, 301 U.S. 324, 331 (1937); B, Altman & Co. v. United States, 224 V.S, 583,
600-601 (1912).

26, CARTER & TRRMBLE, suprc note 3, at 165.

27. See id. at 165-66,

28. 456 U.8. 25 (1982).

29. See id. at 28.

80. See id. at 28-29.
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tween the U.S. government and the government of the Philip-
pines was a “treaty,” and was therefore exempt from the new
law.?! The Supreme Court considered whether use of the word
“treaty” in the statute was intended to refer only to interna-
tional agreements entered into by the President with the advice
and consent of the Senate or whether it refers in the broader
sense to any international agreement entered into between the
United States and other nations.*

The Circuit Court of Appeals found that the Base Labor
Agreement was a congressional-ezecutive agreement concluded
by the President pursuant to congressional authorization and
was hence not a “treaty” under Article II. However, the Supreme
Court held that the Base Labor Agreement should be inter-
preted in this instance as having the same force as an Article IT
treaty.® Citing the fact that Congress had not been consistent in
distinguishing between Article IT “treaties” and other types of
international agreements, the Court decided that Congress’ use
of the word “treaty” in the Act must have encompassed executive
agreements as well; if not, some thirteen executive agreements
that provided for preferential hiring would be invalidated.®

The Supreme Court in Weinberger explicitly recognized that
“[ulnder the United States Constitution, of course, the word
‘treaty’ has a far more restrictive meaning.” The critical factor
influencing the court’s holding was that there was no clear in-
tent shown by Congress to restrict application of the word
“treaty” in the statute at issue to its narrowest sense as undei-
stood under the Constitution.*® Because it was unclear what
Congress meant by “treaty” in the new law, the court was forced
to apply a broad reading of the word “freaty” in order to effectu-
ate what they understood to be congressional intent on the mat-
ter.”” Therefore, although Weinberger could be misconceived as
broadening the definition of “treaty,” it is in fact consistent with
traditional constitutional doctrines.

31, See id.

32, See id. at 29.
33. See id. at 36.
34, See id. at 31-33.
35. Id. at 29,

36. See id. at 31.
37. See id,
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Because of the strict constitutional definition of treaties
adhered to in the U.S. legal system as explained above, the most
telling indicia of whether an international agreement may be a
treaty is whether it has been submitted to the Senate for its
advice and consent. Yet many international agreements that on
their face would appear to merit Senate consideration are never
submitted to the Senate.® This fact demonstrates that making
the decision to submit an international agreement to the Senate
for advice and consent is a political calculation.® In other words,
if the President wants Senate approval of an international
agreement, and if he believes he can obtain such, then he will
submit it as a “treaty.” But if he believes that the agreement will
not receive Senate approval, then he may try to characterize the
agreement as an “executive agreement,” which needs no Senate
ratification.”

For example, although the General Agreement on Tariffs
and Trade (GATT) is considered binding on the U.S. govern-
ment, it has never been ratified as a treaty by the Senate, and
Congress has not enacted implementing legislation.® The his-
tory surrounding U.S. adoption of the GATT is illustrative of the
political calculation argument. When the GATT was first con-
ceived, it was intended to be a temporary mechanism that would
be replaced by the International Trade Organization (ITO).*
When domestic support for the ITO waned, President Truman
was forced to abandon his plans to submit the ITO Charter to
the Senate for ratification.® In place of the ITO, Truman
adopted the GATT by executive act and proclaimed it binding on
the U.S. government in order to avoid another confrontation
with the Senate.*

Since there is a political calculation involved and because
the President has sole discretion whether to seek Senate ap-

48, There is, of course, nothing in the Constitution that requires the President to
submit all international agreements to the Senate.

89. Se¢ Robert J. Spitzer, President, Congress, and Forcign Policy, in THE
CONSTITUTION AND THE CONDUCT OF AMERICAN FOREIGN Poricy 93.94 (David G. Adler
& Larry N. George eds., 1995).

40. See Louts HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 133 (1972).

41. Sez Ronald A. Brand, The Status of the General Agreement on Tariffe and
Trade in United States Domestic Law, 26 STAN, J, INT'L L. 479, 480 (1990).

42. See id. at 482.

43, See id.

44. See id.
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proval of a given international agreement as a treaty, whether
the President submits an agreement to the Senate does not nec-
essarily determine whether it can be classified as a treaty. In
short, one should not base a classification exercise on a factor
that has nothing to do with the actual character of the agree-
ment and everything to do with the vagaries of politics.

C. Congressional-Executive Agreements

The fourth category for classification purposes is the
congressional-executive agreement, which is one of two types of
executive agreements.®® The constitutionality of executive agree-
ments in general is established in United States v. Curtiss-
Wright Corp.*® and United States v. Belmont.* In Belmont the
Supreme Court ruled that the executive agreements challenged
by the plaintiffs were valid exercises of presidential power under
the Constitution and had the foree of federal law capable of su-
perseding state law on the subject.®® The Court rejected the
plaintiff’s contention that Article IT of the Constitution required
Senate advice and consent before such agreements could become
law,*

Regarding congressional-executive agreements, the Restale-
ment comments explain that

[tlhe prevailing view is that the Congressional-Executive
agreement can be used as an alternative to the treaty method
in every instance. Which procedure should be used is a politi-
cal judgment, made in the first instance by the President, sub-
ject to the possibility that the Senate might refuge to consider
a joint resolution of Congress to approve an agreement, insist-
ing that the President, submit the agreement as a treaty.

A congressional-executive agreement can be used in place of a
treaty when such agreements relate to subject matter that is
within both legislative and executive spheres of power.* Such
agreements are only executed by the President in accordance

45. See supra text accompanying note 10,

46, 299 U.S. 304 (1936).

47. 301 U.S. 324 (1937); see generally STEFEHEN M. MILETY, THE
CONSTTTUTIONALITY OF EXECUTIVE AGREEMENTS 214-56 (1990).

48. See 301 U.S. at 331-32.

49, See id. at 330.

50. RESTATEMENT (THIRD), supra note 10, § 303 cmt. e.

51. See HENKIN, supra note 40, at 174-75,
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with express authorizations by Congress on that specific subject
matter.”® This authorization can be in the form of a resolution
prior to the actual event that empowers the President to negoti-
ate agreements on specific subjects, or it can be in the form of a
Jjoint resolution passed by simple majority of both houses of Con-
gress after the agreement has been concluded.®®

D. Sole Executive Agreements

The second type of executive agreement is the “sole executive
agreement” or “presidential executive agreement.” This type of
executive agreement is more limited than the congressional-
executive agreement because the sole executive agreement
power is exercised by the President without express Congressio-
nal authorization. The Restatement comments explain that
“[slole executive agreements are subject to the constitutional
limitations applicable to treaties and other international agree-
ments. To the extent that the President’s constitutional author-
ity overlaps powers of Congress . . . , he may make sole executive
agreements on matters that Congress may regulate by legisla-
tion.”™ However, the President may not make such agreements
in areas under the exclusive authority of Congress. For example,
because Congress alone may authorize the expenditure of fed-
eral funds, an international agreement requiring the expendi-
ture of federal funds signed by the President and executed as a
sole executive agreement would be of questionable validity and
subject to congressional refusal to provide the funds.%

In early U.S. history, sole executive agreements were not
submitted {o the Senate for ratification because sole executive
agreements dealt with matters considered too trivial or techni-
cal to require advice and consent.’® However, since the 1940s,

52, Por example, tariffs and general trade matters were originally dealt with by
treaty (i.e. treaties of friendship, eommerce, and navigation), but now agreements on
these subjects are handled by the United States Trade Representative by
congressional-executive agreement, as authorized by an express grant from the House
of Representatives, See Trade Act of 1974, 19 US.C. § 2111 (1997). In making this
grant, the House of Representatives was exercising its exclusive constitutional power
over the raising of revenue. See U.S. CONST. art. I, § 7.

53. See HENKIN, supra note 40, at 173-75.

54, RESTATEMENT (THIRD), supra note 10, § 203 emt. h,

b6, See Riesenfeld & Abbott, supra note 7, at 582,

56. See J, WoLIAM FULBRIGHT, THE CRIPPLED GIANT 217 (1972) (*The
constitutionally and historically sanetioned distinction between the treaty as the proper
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sole executive agreements have been used for other types of
agreements that formerly were considered by some to be inap-
propriate for the device.”” The first major attempt by Congress to
limit the ability of the President to make executive agreements
without congressional participation came in the form of an
amendment to the Constitution championed by Senator John W.
Bricker.?® After President Eisenhower applied tremendous pres-
sure and lobbying against the Bricker amendment, the Senate
defeated it by a single vote in 1954.*° Continued presidential
“abuse™ of executive agreements ultimately resulted in passage
of the War Powers Resolution® in 1973 in an effort to restrict
the ability of the President to make agreements committing
American troops abroad without congressional participation.®
The Senate also attempted to pass the Treaty Powers Reso-
lution of 1976, which would have reserved to the Senate power
to refuse to implement agreements that were not made in treaty
form. With the exception of the War Powers and the Case-

instrument for contracting important, substantive agreements and the executive
agreement as an instrument for the conduct of routine and essentially nonpolitical
business with foreign countries has now all but disappeared.™.

87. See id.; see also JOHNNSON, supra note 7, at 5-8; David G, Adler, Couri,
Constitution, and Foreign Affairs, in TAE CONSTITUTION AND THE CONDUGT OF AMERICAN
FOREIGN POLICY, supra note 39, at 27,

58. See JOHNSON, supra note 7, at 85,

59. See id. at 101-107.

60. The best example of the perceived abuge of presidential power to make sole
executive agreements is President Eisenhower’s commitment of American military and
economic aid to South Vietnam, which was reaffirmed by President Kennedy and
President Johnson. See MILLETT, supra note 47, at 253-54. These commitments became
the impetus for the War Powers Resolution, 50 U.S.C. § 1541-48 (1954).

81, 60 U.S.C. § 154148,

62. See W. Michael Reisman, War Powers: The Operational Code of Competence,
in. FOREIGN AFFAIRS AND THE U.S, CONSTITUTION 68, 72-73 (Louis Henkin et al. eds,,
1960); Louts HENKD, CONSTITUTIONALISM, DEMOCRACY, AND FOREIGN AFFAIRS 30 (1950),

83. S. Res. 434, 94th Cong. (1976), The Resolution expressed a number of findings
of its sponsars, incuding the following:

®....
E‘L;).t'he requirement for Senate advice and consent to treakies haa in
recent years heen circumvented by the use of “executive agreements,”; and
(c) The Senate declares that, under article 2, section 2, clause 2 of the
Constitution, any internstional agreement, which involves a significant
political, military, or economic commitment to a foreign country constitutes
a treaty and should be submitted to the Senate for ita advice and consent.
Id. at § 2(b)-{c).
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Zeblocki Act,** most efforts in Congress to limit the scope of
presidential power in making sole executive agreements have
not gained widespread acceptance.® In general, when the Presi-
dent has used his power to make sole executive agreements and
Congress has not objected, the Supreme Court has upheld the
agreement.

IIi. PRESIDENTIAL POWER TO NEGOTIATE INTERNATIONAL
AGREEMENTS

Because internationel relations increasingly touch on mat-
ters that were once considered purely domestic concerns, and
due to the dramatic increase in quantity and quality of interna-
tional agreements in the twentieth century, it is helpful to
briefly review the nature of presidential power to negotiate in-
ternational agreements. Often it is assumed that any interna-
tional agreement produced through United Nations processes is
unquestionably within the realm of executive control. However,
there do exist limits on the types of agreements that may be
signed by the President,

A, Presidential Authority to Subscribe to United Nations
Conference Declarations

The Restatement summarizes four separate grounds recog-
nized in constitutional law whereby the President may negotiate
and conclude international agreements. These are:

(1) the President, with the advice and consent of the Senate,
may make any internationel agreement of the United States in
the form of a treaty;

(2) the President, with the authorization or approval of Con-
gress, may make an international agreement dealing with any
matter that falls within the powers of Congress and of the
President under the Constitution;

(3) the President may make an international agreement as
authorized by treaty of the United States;

64. 1 US.C. § 112b (1997); see infra Part V.

65. See HENKIN, supra note 40, at 176-84.

668. See RESTATEMENT (THIRD), supra note 10, 8 303 reporters’ note 77 (comparing
Dames & Moore v. Regan, 453 U.S, 654, 668-69 (1981)),
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(4) the President, on his own authority, may make an inferna-
tional agreement dealing with any matter that falls within his
independent powers under the Constitution.”

If we analyze the Beijing Platform as an international agree-
ment under the four Restatement categories, one can argue that
the President’s authority to join in the declaration springs from
either the second, third, or fourth grounds.®® The argument for
fitting the Beijing Platform into the second category is a histori-
cal one. That is, since the inception of the United Nations, Con-
gress and the courts have never questioned the President’s au-
thority to oversee U.S. participation in U.N. functions—thereby
impliedly approving such involvement.® Therefore, if participa-
tion in the Fourth World Conference on Women and the final
declaration of that Conference are considered standard U.N.
functions, then the President has been “authorized” or been
given “approval” by Congress to do so.

The President’s decision to participate in the Beijing Plat-
form may be defensible under the third category as well. Be-
cause the United Nations Charter received the advice and con-
sent of the Senate and presidential approval, it became a bind-
ing treaty under U.S. law. If the U.N. Charter operates as a
treaty under federal law, it can he argvued that State Depart-
ment involvement in U.N, conferences and their corresponding
declarations are therefore authorized “by treaty” of the United
States.

The fourth category may also support the President’s actions
if the Beijing Platform is a matter within the President’s “inde-
pendent powers.” For decades now, U.S. Presidents have as-
serted broad and independent power over “foreign relations.”™
Although the sphere of foreign relations is hroad and undefined,
its scope has often been questioned, particularly when the Presi-
dent’s actions collide with the beliefs of members of Congress.™

67, RESTATEMENT (THIRD), supra note 10, § 303,

68, U.S. participation in the Beijing Platform cannot be supported by reliance on
the first category because UN. conference declarations are not treaties under U.8. law
until they receive the advice and consent of the Senata. See infra Part IV.B,

69, That the President may gain implied Congressional authority to conduct
foreign affairs through certain international mechanisms was supported by Justice
Rehneuist’s opinion in Dames & Moore v. Regan, 4563 U.5. 664, 686 (1981} (quoting
United States v, Midwest Oil Co., 236 U.S. 4569, 474 (1915)).

T0. See HENHIN, supre note 40, at 37.

71. For example, see the discussion of the War Powers Resolution, Treaty Powers
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However, the President’s independent powers are strong enough
that even in areas where Congress has concurrent authority to
act in foreign relations,™ Congress has rarely succeeded in re-
stricting the scope of the President’s foreign relations power.

Although the fourth category may not fully support the
Beijing Platform, under the second or third tests the President
gseemingly possesses sufficient authority to enter into interna-
tional agreements sponsored by the United Nations.

B, International Agreements and Subject Matter Constraints

Even if it is established that the President has power to rep-
resent the United States at U.N. conferences under the analysis
above, some argue that this does not grant the President author-
ity to bind the United States government in areas that are tradi-
tionally the province of Congress and unrelated to international
relations.”™ This is an argument that the President’s power in
foreign affairs is constrained to matters that truly involve for-
eign affairs. However, the Restatement concludes that this argu-
ment is outdated,™ and that “the Constitution does not require
that an international agreement deal onty with ‘matters of inter-
national concern.’. . . International law knows no limitations on
the purpose or subject matter of international agreements, other
than that they may not conflict with a peremptory norm of inter-
national law.”™

Resolution, and the Bricker Amendment, supre Part ILD.

72. For example, Congress shares in the President's power to conduct foreign
affairs relating to international trade under Article I of the Constitution. See T1.3.
CoONsT. art. I, § B, cl. 3 (giving Congress power “[t]o regulate Commerce with foreign
Nations”),

73. See, eg., CARTER & TRIMBLE, supra nota 3, at 166 (“In the past sume
conservatives in the United States believed that subjecte lika racial discrimination and
labor standards were within a sphere of domestic jurisdiction that was net appropriata
for international negotiation, Some commentators accardingly steted that a treaty must
deal with matters of international coneern.’”),

74. The Restatement reporters’ notes argue that this outdated theory derives from
a statement made by Charles Evans Hughea that referred to treaties as “‘relating to
foreign affairs’ and not applying to matters ‘which did not pertain to our external
relations.’” RESTATEMENT (THIRD), supra note 10, § 302 reporters’ note 2 (quoting
Discussion on Limitations of the Treaty-Making Power of the United States in Matiers
Coming within the Jurisdiction of the States, 23 PROC. AM. SoC'Y INT'L L. 183, 194-96
(1929) (statement by Charles Evans Hugbes)).

75. RESTATEMENT (THIRD), supra note 10, § 302 cmt. c.
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Although there is no express language in the Constitution
that limits the subject matter of international agreements,™
there is an implied constitutional argument derived from bal-
ance of power principles. The President—whether he is negotiat-
ing agreements on purely foreign matters or matters that di-
rectly involve domestic issues—does not have sole power under
the Constitution to make policy on matters squarely within the
guardianship of Congress.” For example, since the Constitution
gives Congress the power to tax and spend subject to presiden-
tial veto, there is a clear implication that the President may not
exercise his powers over foreign affairs to make international
agreements that would lay taxes or spend federal funds without
congressional approval.™ Therefore, although the Constitution
does not expressly limit the subject matter of international
agreements, when a proposed international agreement intrudes
upon matters of domestic policy that have been delegated to
Congress, presidential use of the international agreement as a
policy-making tool is inappropriate. Without such limits, the
balance of power between executive and legislative branches
could be destroyed by the “creative” use of presidential foreign
policy power.™

That balance of power principles be applied with more vigor
in the area of foreign affairs is an underlying concern of this
Comment. Allowing the Executive Branch unrestricted power in
“foreign affairs” under the auspices of U.N. participation at con-
ferences like the one in Beijing may be circumventing the proper
role of the Legislative Branch when it comes to domestic policy

76. See HENKIN, supra note 62, at 19 (noting that the Constitution does not use
the term “foreign affairs” or an equivalent, and there is no mention of “internationat
agreements” in non-treaty form).

T71. As Justice Black stated in Reid v. Cover?,

no apgreement with a foreign nation can confer power an the Congreas, or on

any other branch of Government, which is free from the restraints of the

Constitution.

It would be manifestly contrary to the objectives of those who created the
Constitution . . . to construe Article VI as permitting the United States to
exercise power under an international agreement without observing
constitutional prohibitions,

354 10.8. 1, 16-17 (1957).

78, Seec HEWKIN, supre note 62, at 24 (“The framers gave Congress ‘all legislative
powers' of the federal government; the President was to exercise ‘the executive Power.’
That division of authority and function was to apply generally, without apparent
distinction or exception for what we have come to call foreigm affairs,”,

79. See GORDON SILVERSTERN, IMBALANCE OF POWERS 221 (1897),
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making.®*® Furthermore, the Executive Branch must acknowl-
edge the concurrent power of Congress itself to regulate foreign
affairs. That Congress has such a power has been recognized by
the Supreme Court in Perez v. Brownell 5

IV. CLASSIFYING THE BELNING PLATFORM FOR ACTION

Having discussed the five recognized categories for interna-
tional agreements and the President’s power to sign U.N. confer-
ence declarations, the Bejjing Platform will be analyzed under
each of the five categories.

As mentioned in the Introduction, the purpose of this analy-
sis is two-fold. First, the analysis of the Beijing Platform shows
that it is not binding on the United States despite statements by
the Clinton Administration to the contrary.® Second, it is hoped
that this analysis will provide a proper framework to assess the
legal force of future international agreements.

The Beijing Platform for Action is roughly 132 pages long
and contains 361 separate paragraphs (with additional subpara-
graphs) addressing such diverse topics as education, health,
violence, the economy, the media, the environment, children,
and armed conflict.* The document also sets forth the manner
in which states should fund implementation efforts so as to real-
ize the objectives of the Beijing Platform as soon as possible.®
As will be shown, this type of international agreement can not
easily be placed in one of the categories of international agree-
ments that the U.S. legal and political system has come to recog-
nize.

80. Seec JOHNSON, suprz note 7, at 168-60. Johnson suggests that what is needed
here is more of a partnership between the two branches. The Executive Branch should
seek to involve Congress in important foreign relations matters, and Congress should
exercise restraint in challenging Exacutive actions. See id. at 160; Adler, supra note 57,
at 19.

81. 356 U.B. 44, 57 (1958} (“Although there iz in the Constitution no specific grant
to Congress of power to enact legislation for the effective regulation of foreign affairs,
there can be no doubt of the existance of this power fn the law-making organ of the
Nation,”), overruled in part by Afroyim v. Rusk, 387 U.S, 2563 (1967).

82, See infra note 91 and accompanying text.

83. 8ee Beijing Platform, supra note 1.

84. For example, paragraph 349 of the Beijing Platform recommends that “[t]o
facilitate the implementation of the Platform for Action, Governments should reduce,
as appropriate, excessive military expenditures and investments for arms production
and acquisition, consistent with national security requirements,” Id, at ch, 1, §| 349,
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A. Analysis Under the Self-Executing and Non-Self-Executing
International Agreements Category

As discussed in Part II.A above, the Restatement and the
Supreme Court in United States v. Postal®® make clear that an
international agreement will not be considered self-executing
unless there is express language showing an intent to be self-
executing. Because the Beijing Platform’s language is nonobliga-
tory (does not speak of binding commitments), it fails this re-
quirement. Even if the language could be interpreted as obliga-
tory, the U.S. reservations to the Beijing Platform clarify the
U.S. position. The United States was one of over twenty-five
parties to the Beijing Platform that registered reservations.®
The ratification instrument submitted by the State Department
detailed reservations on twenty-two paragraphs of the Beijing
Platform, and prefaced its reservations with the following state-
ment:

The United States understands that the phrase “hereby adopt
and commit ourselves as Governments to implement the . . .
Platform for Action” contained in the Beijing Declaration, and
other similar references throughout the texts, are consistent
with the fact that the Platform, Declaration and commitmenis
made by States . . ., are not legally binding, and that they con-
sist of recommendaiions concerning how States can and should
promote the objectives of the Conference. The commitment
referred to in the Declaration, therefore, constitutes a general
commitment {0 undertake meaningful implementation of the
Platform’s recommendations overall, rather than a specific
commitment to implement each element of the Platform *

The reservations make it clear that even the executive depart-
ment recognizes that the Beijing Platform is not legally binding
on the United States and is therefore non-self-executing.

One might inquire why such a reservation is even necessary
if the Platform’s language is truly nonobligatory. This reserva-
tion may be explained by the fact that under international law,
a state’s expressed intent that an agreement be binding or
nonbinding is controlling.® Therefore, the reservation was prob-

35. 589 F.2d 862 (5th Cir.), cert. denied, 444 U.S, 832 (1979).

86. See Beijing Platform, supra note 1.

87. Id. at ch. v, 1 30 (emphasis added).

88, See MICHAEL J. GLENNON, CONSTITUTIONAL DIPLOMACY 166-68 (1990},
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ably included as a precautionary measure to discourage any
characterization of the Beijing Platform as binding international
law. The Hestatement comments refer to nonbinding interna-
tional agreements of this kind as “‘gentlemen’s agreements’
made at various times in United States history and in the his-
tory of the United Nations organization.”®™ One of these
nonbinding international agreements, the Final Act of the Con-
ference on Security and Cooperation in Europe® (Final Act of
the Helsinki Conference), shares many similarities with the
Beijing Platform. Though nonbinding on its signatories, the
Final Act of the Helsinki Conference “served an extraordinarily
useful purpose as a nonbinding statement of principle concern-
ing future conduct.™

Because the Beijing Platform is basically a human rights
convention that focuses on the rights of women, it would likely
face considerable odds if submitted for Senate approval. Since
the inception of the United Nations, human rights conventions
have not been well-received by Congress, where the non-self-
executing nature of human rights treaties has been cited by the
Senate whenever the President has tried to encourage U.S. ad-
herence to such treaties.”? Based on this history, it would be
expected that if the Beijing Platform came before the Senate, the
Senate would probably point out the non-gself-executing nature
of the Platform and either refuse to give advice and consent or
approve it only on condition that it would remain unenforceable
without specific enabling legislation.®

In summary, the Beijing Platform can be classified as a non-
self-executing international agreement. United Nations confer-
ence declarations like the Beijing Platform are probably best
understood as international consensus-building exercises de-

89, RESTATEMENT (THIRD), supre note 10, § 301 cmt. e,

90. See Conference on Security and Cooperation in Europe: Final Act, Aug. 1,
1975, 73 DEP'T ST. BULL. 323, Sept. 1976.

91. GLENNON, supre note 88, at 169. Another example of a popular nonbinding
international declaration is the 1989 Vienna Accord on Freedom of Association, Religion,
Travel, and Emigration. See id.

92. See Lori Fisler Damrosch, The Role of the United States Senate Concerning
“Self-Executing” and “Non-Self-Executing” Treatics, 67 CHi-Kent L. REV, 516, 519
(1991).

93, For example, when the Torture Convention was submitted to the Senate by
Presidents Reagrn and Bush, the Senate adopted a resolubion of advice and consent to
ratification on October 27, 1990 which declared that Articles 1 through 16 of the
Convenbion were not self-executing. See id. at 519-20,
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signed to encourage domestic reforms.* Like the Final Act of the
Helsinki Conference discussed above, the Beijing Platform can
serve the useful purpose of encouraging domestic reforms on
women’s issues worldwide.

B. Analysis Under the Treaty Category

The Beijing Platform clearly fails the standard definition of a
treaty because it has not received the advice and consent of two-
thirds of the Senate. It cannot be considered an “unratified”
treaty because it was never submitted to the Senate for a vote.
And as Weinberger meakes clear, the term “treaty” is still consid-
ered to denote only those international agreements that are
ratified by the Senate and signed by the President—except when
there is clear evidence of Congressional intent to use the term
“treaty” in its broadest sense.* Because of the formal two-thirds
ratification requirement, the treaty classification is perhaps the
most easily analyzed category.

C. Analysis Under the Congressional-Executive
Agreements Category
The Beijjing Platform would likely not qualify as a

congressional-executive agreement because there is no recog-
nized act of Congress authorizing the President to bind the U.S.

94, See GLENNOHN, supra note 88, at 168-69 (“Nonbinding international statements
do serve a purpose. The flexibility to employ such diplomatic tools is an important
ingredient in the process of farming stronger and clearer reciprocal international
expectations.”). Because the Beijing Platform is not self-executing, the Clinton
Administration’s announcement that the United States made “commitments” under the
Beiiing Platform is confusing and only partially correct. As J. Wiliam Fulbright
explained,

The term “commitment” has come to be used to refer to engagements with
foreign countries ranging from those contracted by treaties to those resulting
from executive agreements, simple declarntions and mere suppositions deriving
from repeated, casual assertions. . . .

Pregidents and their varicus subordinates have gotten go in the habit over

the years of saying that we are “committed” . . . that they and virtually

everyone else have come to accept these presumed obligations as articles of

faith.
FULBRIGET, supra note 56, at 217 (emphasis added). Modern presidents’ plenary uge of
the word “commitment” in relation to various international dealings end UM, projects
bas become so broad that it can mean almost anything—but rarely indicates a hinding
agreement under international law,

95. See Weinberper v. Rossi, 456 U.8, 25 (1982); supra Part ILB,
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government to the Beijing Platform specifically or broad human
rights-type agreements generally.”® As discussed in Part II.C
above, an international agreement may be recognized as a
congressional-executive agreement if it is later approved by joint
resolution of Congress. An effort was made by a small number of
Senators and members of Congress to pass a nonbinding concur-
rent resolution®” to support the commitments made by the
United States under the Beijing Platform. As introduced, the
Resolution would have stated that the Congress:

(2) supports the inter-agency council on women, established
by the Clinton Administration, which is working to implement
United States Government commitments made at the United
Nations Fourth World Conference on Women, in partnership
with the nongovernmental organization community, and to
develop a long-term plan to promote the empowerment of
women and advancement of their status; [and]

(6) urges governmental actions that upheld and enact the
tenets of the platform for action and the commitments of the
United States made at the conference.*®

The resolution was never brought to a full vote in the House or
Senate, and thereby “died” at the end of the 1995 session.” The
fact that a resolution was infroduced indicates at least some
Congressional support for the commitments, thus giving the
President evidence of Congressional approval. Had the resolu-
tion passed, the Beijing Platform could then be congidered a
valid congressional-executive agreement,'® giving it much en-
hanced status under U.S. law.

96, Neither the White House nor Congress has mentioned any such authorization
aurrounding the U.S. signing of the Beijing Platform in the press or in White House
publications on the Beijing Conference and subsequent programs. Additionally, I was
unable to find such authorization in my research. Therefore | am assuming none exists.

97, A “concurrent resolution” may bo passed by both houses but will not be
presented to the President, and it thus hag no legal effect. A “joint resclution” is a
resolution passed by both houses of Congress and submitted to the President for
signature. If signed, it has the same effect es a statute, See CARTER & TRIMBLE, supra
note 3, at 208 n.1,

98. BR. Con. Res. 118, 104th Cong. (1995).

99, A search of federal hill-tracking, legislative history, Congressional Committee,
and Congressional Record electronic databases failed to indicate that a full voie was
ever taken an this resolution.

100, See supra Part IL.C.
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D. Anrnalysis Under the Sole Executive Agreements Category

Because there is no congressional authorization to support
the Beijing Platform as shown above, the Beijing Platform more
closely fits the sole executive agreement category. However
there remain plausible arguments that can be made to support
the contention that the Beijing Platform addresses matters that
are exclusively the domain of Congress.!® The Beijing Platform
contains wide ranging policy recommendations in areas such as
public health (including reproductive rights), national defense
spending, credit mechanisms and institutions, and viclence
against women.!®” These are areas in which the President does
not have independent power to decide domestic policy.'*

Therefore, although in form the Beijing Platform may seem
to be a properly executed sole executive agreement, U.S. “com-
mitments” under the Beijing Platform are not binding under
international law or under U.S. law. Seen in this light, the
Beijing Platform should have no legal force under U.S. law with-
out actual implementing legislation.

101. See supra Part 11D,

102. See Bejjing Declaration and Flatform for Action (Summary) (visited Dec. 27,
1997) <httpJ/fwrww.usia.gov/topical/global/women/plat.htm=. For example, the Platform
recommends that governments

{d]evelop gender-based methodologies and conduct research to address the
feminization of povertyl;]

Provide women with access to savings end credit mechanisma and
institutions;

Improve women's access to vocational training, science and technology, and
continuing education;

Undertake gender-sensitive initiatives that address sexually transmitted
diseases, HIV/AIDS and sexual and reproductive health issues;

Work actively to ratify and implement all international agreements related
to violence against women, including the UN Convention on the Elimination
of all Forms of Discrimination against Women.

Id.

103. See supra Part INLB. Deaspite this problem, according to Belia Abzug, Co-Chair
of the Women's Environment and Development Qrganization, the United States has
already committed to, and announced a six year $1.6 billion anti-violence program as
part of its “commitments” under the Platform for Action, See United Nations Fourth
World Conference on Women, Plenary Speech by Bella Abzug (visited Dee. 27, 1897)
<gopheryfgopher.un.org/00/confTwew/contingo/13174219. ixts,
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By examining the Beijing Platform using the categorical
analysis developed above, it is possible to cut through the mists
of confusion surrounding this agreement and identify its bare
legal significance. It is hoped that this exercise can be repeated
for any international agreements signed by the United States in
the future. However, as noted above, some international agree-
ments produced through U.N. processes are being given addi-
tional credence despite their lack of binding force at law.

V. THE CASE ACT AND INTERNATIONAL AGREEMENTS

As a side note to the analysis performed above, one piece of
legislation deserves particular discussion due to its impact on
the creation of international agreements. In 1972, Congress
enacted the Case-Zablocki Act (Case Act)!® in an effort to in-
crease congressional control and oversight of sole executive
agreements.’® The Case Act requires all types of international
agreements that are not treaties to be submitted to Congress
through the Department of State no later than 60 days after
entry into force.l® State Department procedures require that
copies of the agreements be transmitted to the President of the
Senate and the Speaker of the House of Representatives as soon
as practicable,” and that the agreements be printed in the
United States Treaties and Other International Agreements
publication unless the agreements concern specified “technical”

104. 1 U.S.C. § 112b (1997).

105. See CARTER & TRIMBLE, supre note 3, at 110; see generally JOHNSON, supra
note 7, at 121-40.

106, See Riesenfeld & Abbott, supre note 7, at 580, The Case Act states that:

The Secretary of Stata shall transmit to the Congreas the text of any
international agreement (including the text of any oral intemationsl
agreement, which agreement shall be reduced to writing), other than a treaty,
to which the United States is a party as soon as practicable after auch
agreement has entered inte force with respect to the United States but in no
event later than sixty days thereafter. . . . Any department or agency of the
United States Government which enters into any internationsl agreement on
behalf of the United States shall transmit to the Department of State the text
of auch agreement not later than twenty days after such agreement has been
siened.
1 US.C. § 112h.

107. See 22 C.F.R § 181.7(a) (1997) CInternational agreements other than treaties
ghall be trangmitied . . . to the President of the Senate and the Speaker of the House
of Representatives as soon as practicable after the entry into force of such agreements,
but in no event later than 80 days thereafter.”).
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agreements deemed not worth printing.1% The Secretary of State
is charged with determining whether an international agree-
ment concluded by the President falls under the transmittal
requirements of the Case Act.'® Despite the fact that the Case
Act is still in full force, since its enactment the Executive
Branch has struggled to fulfill its requirements and has rarely
complied with the time restrictions imposed.!® Even more
alarming, however, is the fact that hundreds of agreements are
never reported at all.**

Congress experimented with enforcement of the Case Act
requirements by passing Public Law 100-204, which used con-
gressional “power of the purse” to require the following:

(a) RESTRICTION ON USE OF FUNDS.-If any international agree-
ment, whose text is required to be transmitted to the Congress
pursuant to [the Case Act] is not so transmitted within the
60-day period specified . . . , then no funds authorized to be
appropriated by this or any other Act shall be available after
the end of that 60-day period to implement that agreement
until the text of that agreement has heen so transmitted.

(b) EFFECTIVE DATE.—Subsection (2} shall take effect 60 days
after the date of enactment of this Act [Dec. 22, 1987] and
shall apply during fiscal years 1988 and 1989.1*

108. Sgze 1 U.S.C. § 112a (a). A regulation under the Act lista the following types
of agreements that will not be published:

(1) Bilateral agreements for the rescheduling of intergovermmental debt
payments;
(2) Bilateral textile apreements concerning the importation of products
containing specified textile fibers done under the Agricultural Act of 1956, as
amended;
(3) Bilateral agreements between postal administrations governing technical
arrangements;
{4) Bilateral agreements that apply to specified military exercises;
(5) Bilateral military personnel exchange agreements;
(6) Bilateral judicial assistance agreements that apply only to specified civil
or criminal investigations or prosecutions;
{7) Bilateral mapping agreements;
{8) Tariff and other achedules under the General Agreement on Tariffs and
Trade and under the Agreement of the World Trade Organization;
{9) Agreements that have been given a national security classification
pursuant to Executive Order No. 12058 or its suceessors . . . .
22 G.F.R. § 181.8(a) 1997).

109, 1 U.8.C. §112b (d).

110. See JOHNSON, supra note 7, at 122-24. )

111. See id. at 125-26 (noting that many of these unreported agreements are

related to intelligence matters),
112, Foreign Relations Authorization Act, Fiscal Years 1888 and 1989, Fuh, L. No.
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This statute lapsed by its terms after 1989 and proved to be an
inefficient means for Congress to gain greater control over Exec-
utive Branch powers to make sole executive agreements.

Because the Case Act is still in force, the Beijing Platform
must be transmitted to Congress because it has not been han-
dled as a treaty by the President. An exhaustive search by the
author was performed of the United States Treaties, Treaties in
Force, and the Congressional Record for evidence that the
Beijing Platform has been published in compliance with the
Case Act, and no copy of the Beijing Platform was found.

In conclusion, it appears doubtful at present that the Case
Act will have any impact upon a President who chooses not to
comply with its terms. However, if dissatisfaction in Congress
grows, the possibility remains that new measures—like Public
Law 100-204—may be enacted to attempt to force compliance
with the Case Act or new congressional restrictions.

VI. CONCLUSION: U.N. CONFERENCE DECLARATIONS—A NEW
CATEGORY OF INTERNATIONAL AGREEMENTS?

The current state of the Beijing Platform and other similar
international agreements is truly enigmatic. The United States
has signed the Platform, but has proclaimed that it is not bind-
ing. Its terms are not self-executing, but implementation of our
“commitments” is underway. The document has not been sub-
mitted to the Senate as a treaty, nor has it been submitted to
Congress as an executive agreement as required by law. With-
out a clear understanding of the legal status of the Beijing Plat-
form and other U.N. declarations, confusion and tension be-
tween Congress and the President in the sphere of foreign af-
fairs powers will worsen. Ultimately, these tensions may erode
established constitutional principles that we depend on to pro-
vide checks and balances on the powers of our government. Is
there a solution to this quandry?

By following the method of analysis applied in Part IV of this
Comment, the Beijing Platform was compared against the five
categories of international agreements developed in Part Il The
analysis performed in Part IV.A showed that the Beijjing Plat-
form is not a self-executing international agreement because its
terms have no power to bind its signatories under international

100-204, tit. 1, § 139, 101 Stat. 1331, 1347 (1867).
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law. Therefore, the Beijing Platform must be a non-self-execut-
ing international agreement. The analysis performed in Part
IV.B explained that the Beijing Platform is not a treaty because
it was never submitted for Senate consideration and hence
never received the advice and consent of two-thirds of the Sen-
ate, Part IV.C determined that the Beijing Platform cannot be
considered a congressional-executive agreement because Con-
gress never authorized the President to commit the U.S. govern-
ment under the Beijing Platform. Finally, Part IV.D concluded
that although in form the Beijing Platform seems to qualify as a
sole-executive agreement, it is questionable whether the Presi-
dent’s authority to execute sole executive agreements extends
into those areas of domestic policy that the Bejjing Platform
addresses. As a side note, if the Beijing Platform ig in fact a sole-
executive agreement, it must be disclosed to Congress as re-
quired by the Case Act. Congress would then have an opportu-
nity to debate whether the Beijing Platform should be imple-
mented by the President, or whether further implementing leg-
islation is needed.

The purpose of this analysis has been to set forth a frame-
work for understanding the various types of international agree-
ments. Because there are a variety of international agreements
that are being ushered onto the international stage of interna-
tional law, the suggested framework provides a useful method of
determining the legal effect of the various agreements. This
Comment has examined the Beijing Platform according to this
framework in order to illustrate the application of this frame-
work and analyze the Beijing Platform’s legal significance. In
any event, whether one chooses to follow the blueprint this Com-
ment has provided or to follow some other, there must be more
serious consideration given to international agreements and
their place in U.S. law.

Benjamin D. Knaupp
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