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The United Nations and the Development of
International Law

Robert E. Riggs*

I. INTRODUCTION: DISTINGUISHING AW AND PoLITICS

International law has traditionally been regarded as a “body
of rules and principles . . . binding upon . . . states in their re-
lations with one another.”* In contrast, Weston, Falk, and
D’Amato suggested that international law should be viewed not
as a set of rules applicable to states but rather as “a configura-
tive process of authoritative and controlling decision which,
through an interpenetrating medley of command and enforce-
ment structures, both internal and external to nation-states, ef-
fects value gains and losses across national and other equivalent
political boundaries.”?

The first definition has the advantage of simplicity. The sec-
ond, though weighed down with professional jargon,® is more
consistent with the growing complexity of contacts within the
global system and the normative structures that have developed
to regulate those contacts. States are still the principal subjects
of international law, but they are not the only subjects. In addi-
tion to states, intergovernmental organizations, and, for some
purposes, individuals®* and nongovernmental organizations, are

*Profeasor of Law, Brigham Young University, B.A., 1952, M.A., 1953, University of
Arizona; Ph.D., 1955, University of Illinois; LL.B., 1983, University of Arizona. The re-
search assistance of James W. Hill and Byron L. Beck is gratefully acknowledged. This
article is a modified version of a chapter to appear in PoLrries or THE UNITED MNATIONS
AT Forty (L. Finkelstein ed.) forthcoming in 1886 from Duke University Press.

L. J. BRERLY, THE Law oF Nations 1 (H. Weldock ed. 1963).

2. B. WesToN, R. FaLk & A D’AmaTo, INTERNATIONAL Law AND WorLp OrDER 14
(1980).

3. The definition has much in ¢common with concepts and terminology found in the
work of Myres MeDougal and David Easton. See, e.g., D. EastonN, A FRAMEWORK FOR
Povrricar Awarysig 50 (1965); D. Easton, THE Porrricat System 129, passim (1953);
McDougal, The Impact of International Law Upon National Law: A Policy-Oriented
Perspective, 4 SD.L. Rev. 25, 34-36 (1959).

4. For a discussion of individuals and private organizations as subjects of interna-
tional law, focused on a recent refusal by U.S. courts to take jurisdiction of a damages
action sgainst the Pelestine Liberation Organization arising from a 1978 terrorist attack
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juridical persons with rights and duties under international law.
The International Centre for the Settlement of Investment Dis-
putes, for example, was established precisely because of the need
for judicial settlement procedures not subject to the control of
any government and applying equally to governments and pri-
vate entities.®

This article adopts a concept of international law, like the
Weston definition, that embraces a variety of principles, rules,
and cross-national decision processes applied to a variety of sub-
jects ranging from states to individuals. Use of the term “law”
will differ in one important respect from that of Weston and his
colleagues, however. They treat law as a process of effecting
“value gains and losses.” I will retain the more traditional notion
of law as a body of principles, rules, and norms baving some
obligatory or binding character.® Legal rules affect the process of
distributing rewards and benefits, but they are not synonymous
with it. Among political scientists, “the authoritative allocation
of values for a society” has long been accepted as a definition of
politics, not of law.” Defining law as a process for effecting

in Israel, see the concurring opinions in Tel-Oren v. Libyan Arab Republic, 726 F.2d 774
(D.C. Cir. 1984), cert. denied, 105 S. Ct. 1354 (1985); see also the exchange of comments
by Anthony D’Amato and Alfred P. Rubin in D’Amato & Rubin, Agora: What Does Te!—
Oren Tell Lawyers?, 79 Au. J. INT'L L, 92 (1985).

5. A. LOWENFELD, INTERNATIONAL PRIVATE INvESTMENT 150 (International Economic
Law No. 2, 1976).

6. Weston, Falk, and D’Amato are not alone in their aversion to the traditional defi-
nition. As Gaetano Arangio-Ruiz has ohserved:

The unpopularity of the notion of law as “rules” or “norms”™ is a recurrent

pbenomenon explainable partly as a reaction against narrow-minded, formalis-

tic and conservative notions of the legal system and the legal system’s cpera-

tion—within or without the Courts—parily as the understandable “satiété™ of

any lawyer with the law he continuously lives with. The truth remains that law

is essentially made of rules.

G. Aranaro-Ruiz, THE UnrTeD NaTioNs DECLARATION ON FRIEMDLY RELATIONS AND THE
SYSTEM OF THE SOURCES OF INTERNATIONAL LAw (1979); see also H Hart, THE CoNCEPT
oF Law 78 (1961), which etates that the idea of rule is essential “to elucidate even the
most elementary forms of law.”

7. D. BastoN, A FRAMEWORK FOR PoOLITICAL ANALYS1S 50 (1965). Another modest
problem of definition sometimes arises fram subsuming all authoritative decision-making
processes within the broad rubrie of “politics.” When courts resolve disputes by applying
legel rules to the facts of a case, we often speak of the “legel” or *“judicial” process at
work. Yet an autharitative allocation of values has occurred, which makes the process
political. Fortunately the problem here is semantic rather than conceptual. The law con-
sists of norms and rules, but tbe act of applying them—whatever the label—is palitical
in the broad sense. The judicial process is simply a specialized means of authoritative
value allocation in which the principal actors are judges and lawyers rather than legisla-
torg or lobbyists. The process may be “judicial” because judges do it, hut it is still 2
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“value gains and losses” obliterates the distinction between law
and politics and invites analytical confusion. The essential dis-
tinction between the two is preserved by treating law as norm or
rule and letting politics refer to the processes of authoritative
value allocation.

Although law and politics are not identical, the Weston fo-
cus on law as a process draws attention to their close intercon-
nection.® As a product of the political process, law is the medium
that defines and legitimizes certain value allocations. Once enun-
ciated, law affects subsequent value allocations by inhibiting
some political actors and extending the reach of others in their
efforts to influence policy formulation. Law, moreover, is virtu-
ally meaningless without reference to its origin and application
within the political process. Principles and rules standing alone
are mere abstractions. They gain meaning and specificity only
when applied to concrete situations.

Knowledge of process is also essential to evaluate claims
that particular principles, rules, or decisions have the status of
law. Political actors frequently invoke “law” in support of their
positions because law has an authoritative quality lacking in
other rules. Law is law because it has legitimacy—those to whom
it is addressed recognize an obligation to comply. If a rule can be
characterized as “law” it becomes a more effective resource for
those interested in the rule’s acceptance and application. The
rule’s origin is crucial because the credibility of the claim that
the rule is law generally depends on the process from which the
rule emerged. This is true in national legal systems, in which
rules that are regarded as law have been produced by accepted
procedures, most commonly by judicial or legislative action in
accordance with constitutional norms. It is also true in interna-
tional law.

II. Tue UnrrEp NATIONS AND THE (GLOBAL
LAWMAKING PROCESS

UN agencies affect the development of international law in
a variety of ways. Treaty and custom have traditionally been the

subset of the political.

8. Perhaps this is what Weston and his colleagues had in mind, since their formula-
tion relied heavily upon MeDougal, who stresged the importance of both “rules” and
“operations” to an understanding of international law. McDougal, supra note 3; see also
C. Scureuer, DEcistoNs OF INTERNATIONAL INsTITUTIONS BEFORE DoOMESTIC COURTS 1-2
(1981).
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primary means for creating binding international obligations,®
and the UN has contributed to hoth. In addition, UN agencies
and other intergovernmental organizations have added some-
thing distinctive to the norm-creating process through the use of
majority rule to amend their constitutive documents as well as
for ordinary decision making.!® This article briefly examines UN
contributions to international law through custom and treaty,
and then considers at greater length the legal effects of other
forms of rulemaking by UN agencies.'!

A. The United Nations and Traditional Modes of
Norm Creation

The UN role in producing multilateral treaties is easy to
document. Its contribution to international customary law is
probably of equal significance, though less obvious because so-
lidifying state practice into a customary legal norm is always be-
set with uncertainties. Frequently the two processes—forming
treaties and developing customary law—are interrelated.

A treaty creates legal obligations among the parties to the
instrument but does not, of itself, establish rules of general in-
ternational law. It applies to all states only if all states are par-
ties. Even a widely ratified multilateral convention does not cre-
ate legal obligations for the minority of states that do not ratify
it. Nonratification need not be conclusive, however. Over a pe-
riod of time, if third parties observe the rules embodied in a
treaty, those rules can obtain the status of customary interna-

9. Statute of the International Cowrt of Justice, Aug. 14, 1946, art. 38, para. 1, 59
Stat. 1056, 1060, T.S. No. 993, includes “general principles of law recognized by civilized
nations,” judicial decisions, and “the teachings of the most highly qualified publiciats”
along with treaty and custom as sources of international law. Each of these “sources”
undoubtedly has contributed to the development of new international law through itera-
tion by domestic and internationsl tribunals or by governments groping for an applicable
tule of law, Such rules do oot become general international law, bowever, until states
generally accept them, presumably through operation of custom or inclusion in interna-
tional conventions. Qhviously, no judge or legal writer, however highly quelified, has au-
thority to legislate for the international community.

10, With respect to the United Nations, majority rule in the Security Couneil and in
the UN Charter amendment, process is qualified by the permanent member veto.

11. For a similar classification of “lawmaking” processes, see C, ALEXANDROWICZ,
THe Law-Making FuNcTION OF THE SPECIALIZED AGENCIES oF THE UNITED NaTION3
{1973). Alexandrowicz divides UN lawmaking functions into three types: (1) “law-making
by treaty or treaty-like processes,” (2) “law-making by legislation or quasi-legislative acts
which are entirely outside treaty law,” and (3} “generation . . . of usages and customary
tules a8 adopted in their international practice.” Id. at 11.
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tional law. The point at which this transformation occurs may
not be readily identifiable. But when it does occur, states previ-
ously not obligated to comply with the treaty become bound by
the rule as embodied in customary international law. The inter-
relationship also runs in the opposite direction. If a treaty em-
bodies existing rules of customary law, nonsignatories are not
obligated by the treaty, but may nevertheless remain subject to
the same or a similar obligation under customary international
law.

As sources of international law, treaty and custom share a
common respect for the principle of consent. However, their
modes of consent are different. With treaties, formal ratification
is the act of consent. With customary law consent is manifest by
conforming to a general practice in the belief that conformity is
a matter of legal obligation or, in the case of a newly developing
norm, a claim that a state has acted as a matter of legal right.
The psychological belief-claim element of consent is commonly
referred to by the Latin term opinio juris.

Reliance upon sometimes ambiguous state behavior and the
need to discover “heliefs” make consent to customary law more
difficult to ascertain than consent to treaties.** This difficulty is
compounded by the question of how much consent is required
and who is bound by the rule. A treaty is binding upon the par-
ties, however few or numerous, as soon as all, or a specified num-
ber, have ratified. Custom, by contrast, does not ripen into a
binding legal norm until it has been accepted by most states.!?

12, The practice of states is often observable, and much can be lesrned from official
records of states as they are made available. But how is a state’s belief in the existence of
legal obligation expressed? This presents no problem if an official statement accompanies
the act. D’Amato suggests that the “simplest ohjective view of opinio juris is a require-
ment that an objective ¢laim of international legality be articulated in edvance of, or
concurrently with,” the act that constitutes conformity to the practice. A. D’AmaTo, THE
Concepr oF CusToM ¥ INTERNATIONAL Law 74 (1871). Articulation under such circum-
stances would undoubtedly he good evidence. More often the sense of obligation is de-
duced from the practice itself, which seems justifiahle as lang as the stata actor ie aware
of the claimed legal consequences of the act and makes no disavowal of those conse-
quences. See Onuf, Global Law-Making and Legal Thought, in LAW-MAKING IN THE
Groeas, CommuNiTy 1, 18 (N. Onuf ed. 1982).

13, Or at least among states to whom the custom might apply, such as members of
an international organization or states within a region having distinctive regional norme.
See, e.g., E. McWHmNEY, UniTED NaTioNS Law MARING 8-20 (1984), which discusses “the
spatial dimeneion of international law.” Id. at 8.

Professor Prosper Weil deacribes the “classic theory” of customary law as dependent

on a delicate, indeed precarious, equilibrium hetween two opposite concerns:

on the one hand, to permit customary rules to emerge without demanding the
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As forums in which the vast majority of states interact regu-
larly, the UN and its related agencies have performed a catalytic
function in the development of both treaty and customary law.
Customary law includes not only general international law gov-
erning the conduct of states but also rules defining the role of
international organizations within the international system. Ac-
tions of states in the UN system and in activities fostered by the
UN are legal acts that may serve as evidence of emerging inter-
national custom. UN resolutions, for example, which have only
recommendatory force in themselves, are sometimes cited by do-
mestic courts as evidence of customary international law.* The
UN is also continuously engaged in lawmaking through drafting
multilateral treaties, some of which may be ratified by a sub-
stantial majority of UN memhers and thus provide a uniform
rule of law for many states. Some treaties achieve still wider ap-
plication through operation of custom.'®

individual consent of every state; on the other hand, to permit individual

states to escape being bound by any rule they do not recognize as such.
Weil, Towards Relative Normativity in International Law?, T7 Am J. InT'L L. 413, 433
(19883). The firat concern is met by requiring “general” or “settled” but not “unanimous”
or “universal” acceptance of a praclice as prerequisite to the formation of a customary
rule. The second is satisfied by permitting a state to escape the obligation of the rule by
making known its rejection in time. “It is this opportunity for each individual stata to
opt out of a customary rule that constitutes the acid test of custom’s voluntarist nature.”
Id. at 434.

Of eourse, a2 question often exists whether the custom at issue is law at all. Agsin
quoting D’Amato:

There is no intemational “constitution” specifying when acta become law.

Rather, states resort to internatianal law in claim-conflict situations. In such

instances, counsel for either side will attempt to cite as many acts as possible.

Thus we may say that persussiveness in part depends upon the numher of

precedents.
A. DPAMATO, supre note 12, at 81.

14. Notahle illustrations in the United States are Filartiga v. Pena-Irala, 630 F.2d
876 (2d Cir. 1980), which found torture committed by an official of a foreign state against
a national of that state to be a violation of international law, and Fernandez v. Wilkin-
son, 505 F. Supp. 787 (D. Kan. 1980}, affd, 654 F.2d 1382 (10th Cir. 1981), which
reached a similar conelusion with respect to arbitrary, prolonged detention of an alien by
the United States government- In each instance the court cited the Universal Declaration
of Human Rights, although the court of appeals in Wilkinson affirmed the lower court
decision on the hasis of domestic rather thar international law. On the general subject,
see Schreuer, The Relevence of United Nations Decisions in Domestic Litigation, 27
INT'L & Comp. L.Q. 1 (1978); Skubiszewski, Recommendations of the United Nations and
Municipal Courts, 46 Brrt. YB. Int’L L. 353 (1975); Note, The Role of the United Na-
tions Qenergl Assembly Resolutions in Determining Principles of Internationa!l Law in
United States Courts, 1983 Duke L.J. §76.

15. Here, of course, the usual criteria for customary law would apply to the third
parties. The comments of Professor Jennings, with special reference to the law of the sea,
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The UN has used a variety of forums in the drafting, or en-
couraging the drafting, of lawmaking treaties. The Sixth Com-
mittee of the UN General Assembly, a sessional committee on
legal matters, drafted the widely ratified Convention on Geno-
cide. The UN Committee on the Peaceful Uses of Outer Space
has done the initial work on a number of treaties relating to
outer space. The Commission on Human Rights of the UN Eco-
nomic and Social Council has served as the primary drafting
agency for numerous human rights treaties, including the com-
prehensive International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cul-
tural Rights. Special conferences convened by the UN General
Assembly have drafted other treaties. Perhaps the most notable
is the UN Convention on the Law of the Sea, which was ap-
proved and signed in 1982 by a UN conference that had met
periodically for nearly a decade. A UN Commission on Interna-
tional Trade Law has been drafting rules since 1966 for interna-
tional commerecial transactions and a UN Commission on Trans-
national Corporations has labored for a decade on a draft code
on multinational corporations. The International Labor Organi-
zation, UNESCOQ, the International Maritime Organization, and
virtually every intergovernmental organization within the UN
system have also produced treaties within their respective fields
of competence.

Even though lawmaking activities are widely dispersed
throughout the UN system, one body is exclusively concerned
with international law questions. The UN International Law
Commission (ILC) was established specifically to assist the as-
sembly in discharging its UN Charter responsibility of “encour-
aging the progressive development of international law and its
codification.”® Originally a collegial body of fifteen members,

are apropos:

[T)here has heen a tendency, not least in relation to the law of the sea, to

assume that a new treaty could in some way legislate for States generally, with-

out their cooperation. But there are no short cuts. The ultimate test is always

that of effectiveness. Not complete effectiveness, but sufficient effectiveness.
Jennings, Treaties as Legisletion, in Jus ET SocETas: Essays 18 TRIBUTE To WoLFGANG
FriepMan 159, 168 (G, Wilner ed. 1979) [hereinafter cited as Wilner); see also Lee, The
Law of the Sea Canvention and Third States, 77 Am J, Int'L L. 541 (1983).

16. UN. CHARTER art. 13, para. 1. For detailed discussions of the commission and its
work, see H, BrRiGGS, THE INTERNATIONAL Law Commission {1965); M. EL Barape, T.
FrancK & R TRACHTENBERG, THE INTERNATIONAL Law CommissioN: THE NEED FOR A
New Direction (1881); B. RAMCHARAN, THE INTERNATIONAL LAw Commission (1977). The
UN puhlishes an annual report on the work of the commission as a supplement to the
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the ILC now consists of thirty-four legal specialists elected by
the General Assembly for five-year terms.’” Each is supposed to
be a person “of recognized competence in international law.’”®
In recent years foreign office lawyers have become more numer-
ous than the university professors who once dominated the com-
mission. Seats are distributed by agreed formula among tbe po-
litical-geographic regions of the world, and each permanent
member of the Security Council by tacit agreement always has
one of its nationals on the ILC."® The ILC thus combines the
expert with the political. Legal expertise is essential to effective
performance, but the ILC’s work must also be politically accept-
able to win the consent of states necessary to convert its draft
proposals into binding obligations.

The ILC has drafted many multilateral treaties designed to
codify, clarify, and, in some instances, modify specific areas of
international law. Several treaties have been ratified and are
currently in force, including treaties dealing with ocean law, the
immunities of diplomats, the reduction of statelessness, consular
relations, and the law of treaties, among other subjects.2® When
the ILC completes its work on a draft treaty, its normal proce-
dure is to submit tbe draft to the General Assembly for approval
and for convening of a conference of plenipotentiaries to negoti-
ate tbe final document. The ILC is currently working on drafis
relating to jurisdictional immunities of states and their property,
state responsibility, international liability for injurious conse-
quences of acts not prohibited by international law, the status of
the diplomatic courier and diplomatic bag, the nonnavigational
uses of international watercourses, relations between states and
international organizations, and a code of “offences against the
peace and security of mankind.”?' The last mentioned code, an
attempt to specify in greater detail the principles of interna-

Official Records of the (teneral Assembly. A summary of each annual session, from the
perspective of the American participent, is published in the American Journal of Inter-
rational Law. See, e.g., McCaffrey, The Thirty-Fifth Session of the International Law
Commission, 78 AM J. INT'L L. 457 (1984).

17. E. McWHINKEY, supra note 13, at 100-02.

18. Statute of the International Law Commission, Nov. 21, 1947, art. 2(1), reprinted
in THE WORK OF THE INTERNATIONAL LAw ComMmission 103, UL.N. Sales No. E80.V.11 (3d
ed. 1980) [hereinafter cited as Work oF ILC]).

19. E. McWHINNEY, supra note 13, at 102.

20. For a collection of these treaties, see Work o ILC, supru note 18,

21. Report of the International Law Commission, 39 U.N. GAOR Supp. (No. 10),
U.N. Doc. A/39/10 (1984).
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tional law set forth in the Nuremberg Charter, has been on the
ILC agenda since its first session in 1949. So also has the ques-
tion of state responsibility for internationally wrongful acts.
Viewed as a whole, the ILC’s record in developing international
law is one of solid but unspectacular achievement. It represents
a “low-profile, technical-legal approach”®*® that concentrates on
matters of little wrgency and secondary political importance.
The larger, highly charged issues of global lawmaking find their
way to other arenas more universal in membership and less con-
servative in outlook.

B. Other United Nations Rulemaking: Law
Without Consent?

UN agencies engage in much rulemaking outside the treaty
process. While most of the rules are not generally applicable in-
ternational law, many are legally binding upon some or all UN
member states. The latter include rules governing the internal
operations of international organizations and, in some instances,
rules of external application.

1. Internal rules of international organizations

Internal rules govern the structure and process of an inter-
national organization, while rules of external application set
standards for state conduct outside the organizational setting.
The requirement of a two-thirds majority to adopt “important”
resolutions in the UN General Assembly is an example of an in-
ternal rule. Another example is a resolution calling for the crea-
tion of a subsidiary UN body, sucb as a special commission on
Namibia. The subsequent acts of the commission may have
gsome impact on the world outside, just as a resolution adopted
by a two-thirds majority may have an external application, but
creating the commission is still an internal matter. In contrast, a
resolution urging termination of hostilities between Iran and
Iraq is external in its application. The principal types of internal
rules are rules of procedure for assemblies, councils, committees,
and other deliberative bodies; rules for budgeting, program plan-
ning and expenditure of funds; regulations governing staff and
UN property; rules for the internal operations of field missions;
and decisions on organizational matters such as creating subsidi-

22, B, M¢\WHINNEY, supra note 13, at 104.
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ary organs, electing officers, designating members of UN organs,
and admitting or expelling members.*?

Internal rules, as a class, have the attributes of law. States
and other persons subject to the rules recognize their legitimacy
and usually comply with them. In theory and in common prac-
tice, they are binding on their subjects. Nearly three decades
ago, Philip Jessup called attention to the legal character of pro-
cedural rules, asserting that within the scope of their operation
they are in fact binding rules of law. “It is submitted,” he said,
“that the rules of procedure, or what we may call the parliamen-
tary law of an international organization, may properly be con-
sidered as part of international law of the same general binding
character as treaty law and therefore legally binding upon the
state members of the organization.”* That judgment is widely
accepted today and is supported by the general practice of inter-
national organizations.z®

One can explain the legal quality of procedural rules by re-
ferring to the political circumstances surrounding their origin.
Some such rules are authoritative because they have been writ-
ten into the organization’s constitution and legitimized by adop-
tion through the treaty process. Ready examples are voting pro-
cedures, which typically are specified in the basic document.
Under the UN Charter, each memher of the General Assembly
has one vote. Important questions are decided by a two-thirds
majority of members present and voting; other questions require
only a simple majority.?® In the Security Council each of the five
permanent members has a veto of decisions on nonprocedural
matters.?” These and other rules of procedure embodied in the
UN Charter are binding upon the parties because they are treaty
law, with which members are hound in good faith to comply.2®

23. This list leans heavily on H. ScHERMERS, INTERNATIONAL INSTITUTIONAL Law §§
1052-1071 (1980).

24. P. Jessur, PARLIAMENTARY DIPLOMACY: AN EXAMINATION OF THE LEGAL QUALITY
oF THE RULES OF PROCEDURE OF ORcans of THE UNITED Nations 204 (1956).

25. See, e.g., J. CASTAREDA, LEOAL EFFECTs OF UNITED NaTIONS RESOLUTIONS 22.26
(1969).

26, U.N. CHARTER art. 18, para. 2.

27. Id. art. 27, para. 3.

28. The meaning of the treaty ohligations may, however, chenge over time. For ex-
ample, article 27 requires “the concurring votes of the permanent memhers” for adopting
nonprocedural decisions. Id. Practice and general acquiescence has established that an
absence or abstention by a permanent member is not treated as a veto, even though that
member obviously bas not concurred. Such an interpretation of article 27 is consistent
with the international law of treaties. Article 31 of the Vienna Convention on the Law of
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Consent by each participating state is the central feature of
the treaty-making process and a principal reason for according
legitimacy to the treaty. Significantly, however, the UN Charter
and most other similar documents permit amendment by less
than unanimous consent. Amendments to the UN Charter may
be proposed by a two-thirds vote of the General Assembly and
ratified by a similar proportion of the total membership, acting
through their respective constitutional processes, provided each
permanent member concurs.?® Such new “constitutional law” of
the organization is no longer legitimized by unanimous consent,
but it is law by virtue of compliance with UN Charter provisions
to which each participating state previously consented. Sover-
eign autonomy and independence are preserved by an objecting
state’s option to withdraw from the organization, but that possi-
bility takes nothing away from the binding quality of the
amendment for those choosing to remain.

In addition to specifying a number of procedural rules, or-
ganization charters generally vest authority to make other proce-
dural rules in various deliberative organs that may be estab-
lished. Thus the UN Charter empowers the General Assembly,*°
the Security Council,® the Economic and Social Council,** and
the Trusteeship Council®® each to “adopt its own rules of proce-
dure.” The General Assembly is also authorized to establish reg-
ulations governing the appointment of UN staff, Nothing in the
UN Charter expressly specifies that such rules and regulations
constitute “law” binding upon members and upon UN employ-
ees. Yet no one doubts the obligation to comply or, in the case of
staff at least, the organization’s right to apply sanctions for non-

Treaties provides that a treaty is to be interpreted *“in accardance with the ordinary
meaning to be given to the terms of the treaty” but that the parties shall also take into
account
{a) any subsequent agreement between the parties regarding the interpre-
tation of tbhe treaty or the application of its provisions; [and]
(b) any subseguent practice in the application of the treaty which estab-
lishes the agreement of the parties regarding its interpretation . . . .
U.N. Conference on the Law of Treaties (First and Second Sessions: Vienna, 26 March-
24 May 1968 and 9 April-22 May 1969) 289, 293, Doc. of the Conference A/CONF .39/27
(1971).
29. U.N, CHARTER art. 108.
30. Id. art. 21.
31. Id, art. 30.
32. Id. art. 72, para. 1.
33, Id. art. 90, para. 1,
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compliance.* The practice of states within the organization
clearly vindicates these expectations.

Consent remains the rationale for treating procedural rules
as law, even though unanimous consent is not required to adopt
tbem. As with the amendment process, member states, by ap-
proving the UN Charter, consented to the process by whicb rules
would be made. The rule is legitimized by tbe process, which
itself rests upon the consent of member states. A prior question,
of course, is why states would consent to such a process, given
the prospect that each might at some time find itself in tbe mi-
nority. The simple answer is that it expedites the organization’s
business. If unanimous consent were required for every decision,
including those of a procedural nature, the wheels of the organi-
zation would turn very slowly, if at all. The purposes that justify
establishing the organization are certain to be frustrated if the
organization cannot act, and required unanimity is frequently a
formula for inaction.®®

States thus accept and observe procedural rules as binding
for the same reasons of practicality that underlie their initial
consent to a charter placing such rulemaking authority in the
hands of a majority. Observance is further encouraged by the
majority’s practical ability to enforce its will in procedural mat-
ters. If the majority wishes to consider a resolution adopted, ac-
cording to a particular rule of procedure, it is, for all practical
purposes, adopted. The dissenters can do little about it besides
protest. Procedural rules can be enforced as long as a majority is
willing to abide by tbem and accept the consequences.

Occasionally, the consequences of enforcing a procedural
rule against a determined and powerful dissenter may not be
worth the cost. Article 19 of the UN Charter provides that a
state falling the equivalent of two years behind in its assessed
contributions to the organization shall have no vote in the Gen-

34. J. CASTAREDA, suprz note 25, at 51.

35. For similar reasons the prineiple of majority voting has also been extended to
nonprocedurat decisions of most international crganizations, but such decisions usually
lack the character of law. The authority to recommend is much more common than the
right to command, and the latter is limited largely to matters thet do not threaten the
vital interests of states, This point will be examined in greater detail below. The princi-
ple of majority vote was well-established before the advent of tbe United Nations. For
the prior developiment of this practice, see W. Koo, Jr., VoTinG PROCEDURES IN INTERNA-
TioNAL PoLrmical Oreanizations (1947); C. RicHEs, MaJorITY RULE 1IN IRTERNATIONAL
Oraanization (1940); C. Ricues, Tae Unanmmrry RULE AN THE LEAGUE oF MaTions
(1933).
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eral Assembly.® During the UN peacekeeping finance crisis of
1964-65, several states—including the Soviet Union and
France—came within this rule because of their persistent refusal
to pay for UN peacekeeping operations in the Congo.* The as-
sembly probably could have enforced article 19 by a ruling from
the chair, sustained by a simple majority vote against a proce-
dural challenge to the ruling. If it were treated instead as an
important question, the sanction certainly could have been en-
forced by a two-thirds vote. But the assembly chose not to en-
force article 19 at all for fear of driving the recalcitrant states
out of the UN.*®

Most other types of internal law are authoritative for the
same reasons as procedural rules. They have their initial basis in
organizational charters, and they can ordinarily be enforced de-
spite minority objections. The UN Charter, for example, ex-
pressly authorizes creation of subsidiary organs,*® election of
members of the various organs,*® admission, suspension, and ex-
pulsion of members,** approval of a budget,* and adoption of
rules governing UN staff.** Authority to make rules for the inter-
nal governance of field missions can be reasonably implied from
the power to create subsidiary organs and regulate staff. As to
enforcement by the majority, if a subsidiary organ is created
over the objection of some members, those objections cannot
prevent it from coming into being as long as the states that
voted for it are willing to have their representatives serve on the
organ. Dissenters may refuse to participate and, judging by a
growing UN practice, refuse to contribute financially to its sup-
port, but this need not prevent the organ from functioning. Elec-
tions, admissions, and expulsions are similarly self-enforcing,
and the UN as a corporate entity can enforce its regulations
against individual staff as long as it has the support of a major-
ity of members. Expenditures, of course, are well within the or-
ganization’s power to control. Once title to funds has passed

38, U.N. CHARTER art. 19.

37. J. StoEssINGER, THE UNITED NATIONS AND THE SUPERPOWERS: CHINA, RUSSIA, AND
AMeRIcA 134 (4th ed. 1977).

33. Id. at 135-39,

29. See, e.g., UN, CHARTER arts. 22, 29, 68.

40, See, e.g., id. art. 23, para. 2; art. 61, pares. 2, 3.

41, Id. arts. 3, 4, 5, 6.

42, Id, art. 17.

43. Id. art. 101.
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from donor to recipient organization, the organization can man-
age them the same as other property or corporate assets.

2. Rules and decisions having external application

The multilateral treaty process is essentially the same,
whichever organization may happen to initiate it. Internal rules
also are similar from one intergovernmental agency to another.
Organizations differ substantially, however, in the nature and le-
gal status of their rules and decisions intended to have external
application. For that reason the practice of the UN and a num-
ber of specialized agencies will be briefly examined.

a. The United Nations Charter. The UN Charter lays down
a number of rules that apply to the conduct of member states.
Article 2, paragraph 2, a catch-all provision, requires all mem-
bers to “fulfill in good faith the ohligations assumed by them in
accordance with the present Charter.”# This merely reiterates
existing law. (vood faith observance of treaties was a preexisting
international norm and would have applied to the UN Charter
the same as to all treaties, whether or not restated in the Char-
ter. Other paragraphs of article 2 impose upon membhers a far-
reaching obligation to “settle their international disputes by
peaceful means” and to “refrain . . . from the threat or use of
force against the territorial integrity or political independence of
any state.”*® Nonuse of force for aggressive purposes may also
have been a preexisting principle of international law. The Nu-
remberg Court assumed that it was, although this was dis-
puted.*® Whatever the historical status of the rule, it is the law
of the UN with its near universal memhership. Unfortunately,
application of the rule remains far from clear in theory or uni-

44, Id. art. 2, para. 2.

45, Id.; see also id, art. 33, which urges recourse to specified modes of pacific settle-
ment or to other peaceful means of the parties’ choice.

46. See, e.g., Finch, The Nuremberg Trial and Interrational Law, 41 An J. InT’L L.
20, 25-26 (1947).
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form in practice.®” And self defense, enshrined in article 51, is
often used—and abused—in justifying resort to armed force.*®

The UN Charter also commits members, jointly and indi-
vidually, to “promote” solutions to world social and economic
problems.*® The commitment is so expansive, however, that it
can scarcely constitute a rule of law demanding any particular
conduct from a state. Arguably, it might of its own force pro-
hibit gross violations of human rights,*® but even there the com-
mitment is too amorphous to be very constraining. Such UN
Charter provisions have their greatest impact upon international
law by providing the basis for drafting treaties and adopting res-
olutions giving more specific content to the obligations. Treaties,
of course, become law between the parties. The impact of resolu-
tions purporting to expand or specify UN Charter obligations
will be discussed below.

Other legal obligations flowing from the UN Charter, most
of them governing member relations with the organization, are
quite specific. Article 73(e) requires states administering non-

47. The General Assembly’s definition of aggression, G.A. Res. 3314, 29 U.N. GAOR
Supp. (No. 31) at 142-44, U.N, Doc. A/9631 (1974), leaves much unclarified and specifi-
cally exempts force in aid of the right to self-determination, which jtself is a highly flexi-
ble concept. John F. Murphy observes: “Even if they are often honored in the breach,
the prohibitions of Article 2(4) against the threat or use of force . . . have served the
world community well,” at least as applied to “traditional violence.” They have had less
relevance, however, for internal wars and other nontraditionel vielence. J. MurPHY, THE
UnNiTED NATIONS AND THE CONTROL OF INTERNATIONAL VIOLENCE: A LEGAL AND POLITICAL
ANALYSIS 126, 135 (1982),

48. Article 51 of the UN Charter states: “Nothing in the present Charter shall im-
pair the inherent right of individual or collective self-defense if an armed attack occurs
against a member of the United Nations . . . ,”

49. Id. arts. 55, 58.

50. Judge Stephen M. Schwebel has argued, as indeed have many others in and
outside the United Nations, that South African apartheid is unlawful by virtue of arti-
cles 1, 55, and 56 of the UN Charter, all of which refer to promotion of buman rights.
See Contemporary Views on the Sources of International Law: The Effect of UN. Res-
olutions on Emerging Legal Norms, 1979 AM, Soc'y Int'L L. Proc. 300, 330 (discussien
comments of S. Schwebel). In my opinion, articles 1, 55, and 56 are aspirational and were
not intended to impose specific legal ohligations upon statea. The practice of states since
1945 supports this interpretation. Mest states have at one time ot another made invidi-
ous “distinctions as to race, sex, language, or religion” without, apparently, feeling any
UN Charter obligation to desist. Apartheid is more overt, thorough-going, and demean-
ing than most state-sponsored racial discrimination, but that dees not make the Charter
more legally binding on South Africa than any other country. Subsequent repeated de-
nunciations of apartheid as unconscionable and illegel, in the General Assembly and
elsewhere, do not make law for South Aftica. They may make customary law for the
states participating in the denunciations, although this is doubtful since many of them
also diserimingta demestically on the basis of ethnicity, but South Africa clearly has
opted out of the custom. See discussions of opting, supra note 13.
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self-governing territories to report regularly on the economic, so-
cial, and educational conditions in those territories. The general
observance of this rule has been marred somewbat by frequent
controversy over what self-governing status means. Article 94 re-
states a rule of general international law that parties to a dis-
pute submitted to an international tribunal for judicial settle-
ment (in this case the International Court of Justice} must
comply with the court’s decision. Article 104 obligates members,
within their respective territories, to grant the UN “sucb Ilegal
capacity as may be necessary for the exercise of its functions and
the fulfillment of its purposes.” Similarly, article 105 guaran-
tees to the organization and its officials “such privileges and im-
munities as are necessary”®® for the fulfillment of their
functions.

Article 17 also is generally regarded as making the General
Assembly’s budgetary assessments legally binding upon member
states.®® Over the years, however, the force of the obligation has
weakened. As a practical matter, if a state refuses to pay its as-
sessments, no prior or subsequent majority vote can force it to
do so. This was demonstrated in the peacekeeping finance crisis
of 1964-65 and has since been repeatedly reaffirmed.® Currently
more than twenty-five countries refuse to support certain UN
activities and, in consequence, have withheld a portion of their

51. Details of these obligations have been specified in international Instruments,
See, e.g., Agreement Regarding the Headquarters of the United Nations, June 26, 1847,
Uniled Naiions—Uniled States, 61 Stat. 3416, T.L.A.S. No. 1676, 11 U.N.T.S. 11; Con-
vention on the Privilepes and Immunities of the United Nations, Feb. 13, 1946, 21 U.8.T.
1428, T.L.A.S. No. 6900, 1 UN.T.S. 15.

52. UN. CHARTER art. 105, para. 1.

53. See L. Gooprict, E HaMBro & A SiMoNs, CHARTER oF THE UnrTEp NaTIONS:
CoMMENTARY AND DocumMenTs 154 (1969), which states that article 17 “gives the General
Assembly power to apportion expenses of the Organization among members and places
upon them the obligation to pay the amounts thus determined.” The International Court
of Justiee has also reached the same conclusion. See Certain Expenses of the United
Nations (art. 17, para. 2, of the Charter) 1962 LC.J. 193 {Advisory Opinion of July 20);
see also Voting Procedure on Questions Relating to Reports and Petitions Concerning
the Territory of South-West Africa, 1855 1.C.J. 67, 115 (Advisory Opinion of June 7)
(separate opinion of Hemsb Lauterpacht). When the peacekeeping finance question was
gsuhmitted to the Imternational Court of Justice for an advisory opinion, rendered in
1962, the issue was not whether the assembly had any authority to make obligatory as-
sessments ypon membhers, hut whether the costs of peacekeeping could properly be
treated as “expenses of the Organization™ and thus within the obligatary assessment
power derived from article 17, The Court eoncluded that they were. Certain Expenses of
the United Nations, 1962 I.C.J. 193.

54. Issues BEFORE THE 39TH GENERAL AssemBLy oF THE UniTep NaTions 159-60 (D.
Puchala ed. 1984) [hereinafter cited as Puchala].
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assessed contributions.’® The United States has refused to pay
costs associated with the Law of the Sea Conference, the Pales-
tine Liberation Organization, and the South West Africa Peo-
ple’s Organization.®® The Soviet Union has consistently rejected
assessments for peacekeeping operations and is again approach-
ing the two years’ delinquency that could threaten loss of its
General Assembly vote, if members muster the courage to apply
article 19.57

The tension between legal obligation, on one hand, and lack
of practical capacity to enforce payment of contributions, on the
other, has made the assembly majority cautious in using its as-
sessment power. When major donors have balked at supporting
special programs and projects, the assembly has normally cre-
ated “voluntary” funds to which members are urged, but not re-
quired, to contribute.®® Most development assistance programs,
such as the UN Development Program, fall in this category. The
UN regular budget, supported by assessment, includes some
funding for technical assistance, but the amounts are relatively
meager.®® For peacekeeping, the problem has been alleviated,
but not wholly resolved, by financing some operations through
voluntary contributions.

In recent years large donors have raised serious objections
to the size of the regular budgets of the UN and its related agen-
cies. Vehement protest by the United States, the Soviet bloc,
and most Western industrialized countries persuaded the UN
majority to limit budgetary growth for the 1984-85 biennium to
about one percent (after adjustment for inflation) over the previ-
ous biennium, The United States had pressed for no growth and
no adjustment for inflation.®® At UNESCO, by contrast, the ma-
jority voted a three to four percent real increase, after inflation,

55. Id.
56. Id.
§7. Id. at 160,

58. E.g., the United Nations Development Program, the United Nations Fund for
Population Activities, the United Nations Relief and Works Agency for Palestine Refu-
gees, the United Nations Childrens’ Fund, and the programs of the United Nations High
Commissioner for Refugees.

£9. Financial Report and Audited Pinancial Statements for the Biennium Ended 31
December 1683 and Report of the Board of Auditors, 39 U.N. GAQOR Supp. (No. 5) at
119-25, U.N, Doe. A/39/6/V.1 (1984).

60. Puchala, supra note 54, at 168.
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which led some Western members to call for new procedures giv-
ing large donors more control over budgetary matters.®

Since international law is in part a creature of custom, the
behavior of states has implications for the legal status of rules
governing financing of UN operations. The principle of binding
budgetary assessments, as embodied in article 17, remains intact
for the organization’s ordinary expenses. Members continue to
recognize and generally observe the payment obligation. The ex-
perience with peacekeeping finance, however, as well as other oc-
casional withholding of contributions by states, suggests that the
obligation becomes attenuated when a state has a strong objec-
tion to a particular program within the regular UN budget. This
phenomenon could be equated to a situation not uncommon in
other areas of international law in which lack of adequate en-
forcement machinery permits violations of law to go effectively
unchallenged. In many such instances, however, the precise na-
ture of the rule and of the alleged violation are sufficiently am-
biguous to leave room for a plausible argument that no violation
has occurred. Not so with payment of budgetary assessments.
No doubt exists when a contribution is due and unpaid. And
when delinquency equals or exceeds a state’s assessed contribu-
tions for two years, a sanction is available—deprivation of a vote
in the assembly. If the assembly fails to apply this sanction, it
has acquiesced in the delinquency, and a transformation in the
rule, or its obligatory character, may well be underway.®®

Beyond the few obligations arising directly from the UN
Charter, do UN organs have authority to bind member states
without their consent? Generally speaking, the answer is yes,
but only to a limited extent. Except for internal rules, the as-

61. Id. at 157.

62. Article 25 requires members “to accept and carry out the decisions of the Secur-
ity Council,” but the right of the council to “decide”™—as contrasted with “recom.
mend”—refers only to enforcement action directed against acts of aggression and other
threats to international peace and security. See also UN. CHARTER arts. 48, 49, This was
intended to include military measures (article 42) as well as economic and diplomatic
sanctions (article 41). Neither has proved very formidable in practice. Military sanctions
were dependent on armed forces being made available to the Security Council by special
agreements (article 43), and no article 43 agreements were ever concluded. Mandatory
economic sanctions against Rhodesia, first initiated in 1966, may have hastened some-
what the transfer of power from the white minority to a black msjority regime in 1980,
but other pressures were far more important. South Africa has been the only other target
of sanctions—an arma embargo made mandatory by the Security Council in 1977—with
little noticeable effect on South Africa's economic and military strength or its racial end
colonial polictes. Full observance of sanctions was not forthcoming against either state.
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sembly’s power is limited to recommendation. The same is true
of every UN organ except the Security Council and the Interna-
tional Court of Justice. The UN Charter appears to confer upon
the Security Council substantial power to issue commands in
matters relating to international peace and security, but the
power has seldom been used and in practice has not been very
significant.®® Decisions of the International Court of Justice are,
under general international law and the express terms of the UN
Charter, binding upon parties to the case.** However, the court
has no authority to decide a case unless the affected parties have
consented to its jurisdiction, either by agreement to refer the
particular case to the court or by prior agreement to accept the
court’s jurisdiction in a specified class of cases.®® This preserves
the principle of consent and, therefore, adds little to the UN’s
capacity to bind states against their will.

b. The force of General Assembly resolutions. The legal ef-
fect of General Assembly resolutions has been a subject of con-

83. Advisory opinions, rendered at the request of authorized UN organs, are binding
on no one although they may have weight as authoritative restatements of intemational
law.

64. Forty-seven states, with varying reservations, have filed declarations pursuant to
article 36 (the “optional clause™) of the Statute of the International Court of Justice,
supra note 9, at 1060, accepting the court’s jurisdiction “in relation to any otber state
accepting the same ohligation.” The declarations are reproduced in Declarations Recog-
nizing as Compulsory the Jurisdiction of the Court, 1983-1984 LC.).Y.B. 57 (1984). Ex-
cept as limited by reservations, article 36 declarations extend to “all legal disputes™ deal-
ing with

(a) the interpretation of a treaty;

(b) any question of intarnational law;

{c) the existence of any fact that, if established, would constitute a breach of an
international obligation;

(d) the nature or extent of reparation to be made for hreach of an international
obligation.

65. Not infrequently the court may claim jurisdiction through a previous commit-
ment of one of the parties, over the objection of that party. In auch instances the oh-
jecting state has sometimes continued to deny jurisdiction and refused to participate
further in the proceedings. Concerning United States Diplomatic and Consular Staff in
Teheran (United States v. Iran), 1980 LC.J. 3 (Judgment of May 24) (Iran refused to
participate); Aegean Sea Continental Shelf (Greece v. Turkey), 1978 L.C.J. 1 (Judgment
of Dec. 19) (Turkey refused to participate); Fisheries Jurisdiction (Federal Repuhlic of
Germany v. Iceland), 1974 1.C.J. 175 (Judgment of July 25) (Iceland refused to partici-
pate); Fisheries Jurisdiction (United Kingdom v. Iceland), 1974 LC.J. 3 (Judgment of
July 25) (Jceland refused to participate); Trial of Pakistani Prisoners of War (Pakistan v.
India), 1973 1.C.J. 328 (Order of July 13} (India refused to participate). More recently,
the United States rejected the court’s finding of jurisdiction in Military and Paramilitary
Activities in and against Nicaragua (Niecaragua v. United States), 1984 L.C.J. 392 (Judg-
ment of Nov. 26). The United States response is discussed in the N.Y. Times, Jan. 19,
1985, at 1, col. 6.
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tinuing interest to scholars, as well as to UN members.®® General
legislative power for the assembly was specifically rejected at the
San Francisco Conference,* but that has not prevented persis-
tent claims that particular assembly resolutions, including some
of external application, have legal effects. Four broad types of
legal effects have been claimed:

(1) that resolutions have binding effect as internal
rules, a category previously discussed;

(2) that resolutions may contribute to the formation of
new international law by crystallizing international opinion,
redefining old rules in an authoritative way, influencing
state practice, or serving as a step in the treaty process;

(3) that by purporting to state rules of law, assembly
resolutions are evidence that such rules exist;

(4) that some resolutions amount to legislation, creating
new international law for member states and possibly for
the whole international community.%®
The binding effect of internal rules, as noted above, is gen-

erally conceded, and no one denies that assembly resolutions
sometimes influence the formation of new international law. The
proposition that resolutions may be evidence of existing law is
not in principle contested either, although the credibility of the
evidence in particular cases is frequently disputed. On the other

66. See, e.g.,, G. ARancio-Ruiz, supra note 6; 0. Asamoan, THE LEGAL SIGNIFICANCE
oF THE DECLARATIONS OF THE GENERAL ASSEMELY OF THE UNITED Nations (1988); J, Cas-
TAREDA, supra note 25; R. Higeins, THE DEVELOPMENT OF INTERNATIONAL Law THROUGH
THE PoLiTical ORGANS OF THE UntTeD NATIONs 70-72 (1963); B. McWHINNEY, supra note
13, at 45-46, 55-58; Bleicher, The Legal Significance of Re-Citation of General Assembly
Resolutions, 63 Am. J. INT'L L. 444 (1969); Falk, On the Quasi-Legislative Competence of
the General Assembly, 60 Am. J. IntL L. 782 (1966); Higeins, The United Nations and
Law-making: The Political Organs, 1970 Am. Soc’y INT’L L. Proc. 37; Johnson, The Ef-
fect of Resolutions of the General Assembly of the United Nations, 32 Brit. YB. INT'L
L. 87 (1955-56); Joyner, U.N. General Assembly Resolutions and Interrational Law; Re-
thinking the Coniemporery Dynamies of Norm-Creation, 11 CaL. W. Int'. LJ. 445
(1981); Schreuer, supra note 14, at 45-64; Schwebel, The Effect of Resolutions of the
U.N. General Assembly on Customory International Law, 1979 Am. Soc’y INT'L L. Proc,
301; Bloan, The Binding Force of a ‘Recommendation’ of the General Assembly of the
United Nations, 25 Brir. YB. INT'L L. 1 (1948); Stone, Conscience, Law, Force and the
General Assembly, in Wilner, supra note 15, at 297-337.

67. A Philippine proposal to vest authority in the assembly to make rules of interna-
tional law, subject to a majority vote in the Security Council, was defeated by a vote of
28-1. 9 DocumenTs oF THE UsiTep Namions CONPERENCE ON INTERNATIONAL ORGANIZA-
TIO0N TO (1945).

68, The categories are adapted from H MosLer, THE INTERNATIONAL SOCIETY AS A
Lecar Communtry 88 (1980).
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hand, the claim that resolutions can ever of their own force “leg-
islate” rules of external application is much harder to sustain.

The few occasions when assembiy resolutions have imposed
binding obligations upon states or have passed directly into gen-
eral international law can be explained on grounds other than
the force of the resolution itself. For example, assemhly action
on the former Italian colonies of Libya, Eritrea, and Italian So-
maliland, taken in 1949 and 1950, was accepted as binding by all
the states concerned. But this was because France, the Soviet
Union, the United Kingdom, and the United States had agreed
in the treaty of peace with Italy to let the assembly dispose of
the territories if the powers were unable to agree among them-
selves by Septemher 1948.%° On this subject, assembly action was
the practical equivalent of legislation but only by virtue of the
prior treaty, not through anything inherent in the assembly
process.

Resolution 95 of the first General Assembly, endorsing the
legal principles contained in the Nuremberg Charter, illustrates
another type of assembly “lawmaking.” The Nuremberg Charter
and resolution 95 defined three types of international offenses:
traditional war crimes, crimes against peace, and crimes against
humanity. The rules relating to war crimes were based on laws
and customs of warfare then generally accepted,” but the right
to punish individual political leaders for acts of international ag-
gression {(crimes against peace) and maltreatment by a govern-
ment of its own populace (including crimes against humanity)
was by no means clearly established as international law before
1945.7* Since the assembly adopted them in 1946, however, all
three categories of offenses have been regarded as part of gen-
eral international law.”?

69. Treaty of Peace, Feb. 10, 1947, United States-Italy, art. 23 & annex XI, 61 Stat.
1245, 1261, 1345, T.LA.S. No. 1848,

70. See Charter of the International Military Tribunal (Nuremberg Charter), Aug. 8,
1945, art. 6(b), 59 Stat. 1546, 1547, E.A.8. No. 472, 82 U.N.T.8, 279, 288, which defined
*war crimes” as “violations of the laws and customs of war.”

71, See 2 L. OPPENHEIM, INTERNATIONAL Law 578-80 (H. Lauterpacht Tth ed. 1948);
Finch, supra nota 46, at 28-29. Oppenheim accepted the legality of what was done at
Nuremherg, but he cites eritics who did not.

72. See, e.g, L BrownLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law 546 (2d ed
1973) (“But whatever the state of the law in 1945, Article 6 of the Nuremhurg Charter
[defining the three categories of crimes] has since come to represent general interna-
tional law.”).
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This case, more than the former Italian colonies case, might
suggest some inherent power in the assembly to legislate in ap-
propriate circumstances, or at least to authoritatively restate the
law. Resolution 95 did, apparently, perform a catalytic function
in transforming specific claims into rules of law. And if it hap-
pened once, might not this “resolution 95” phenomenon be re-
peated for other statements of legal principle adopted by the as-
sembly with little or no opposition? Perhaps in theory it could,
but in practice the essential corroborating elements are almost
never present with assembly resolutions. Resolution 95 was in
many respects unique, evoked as it was by unspeakable atroci-
ties and devastating armed conflict still fresh in the minds of
government leaders. Repeated statements by the victorious allies
both in and out of the UN provided the requisite evidence of
opinio juris, and the ongoing war crimes trials were present to
put the seal of practice upon the spoken commitment.?®

Despite the singularity of those circumstances, proponents
of the General Assembly’s legislative competence see lawmaking
by declaration as a repeatable process.” Oliver Lissitzyn has in-
sisted that UN declarations of legal principle adopted by a large
majority of states may sometimes be an adeguate substitute for
widespread state conformance to a practice. Customary law
arises from common expectations that states will act in a partic-
ular way as a matter of legal right or duty, and such “expecta-
tions may rest not only on actual conduct, but also on other
forms of communication, including the verbal.””® Treaties obvi-
ously create such expectations, and so—in Lissitzyn’s view—may
UN declarations:

Statements or declarations not binding as treaties may also
give rise to reasonable expectations. If such statements or dec-
larations emanate from a large number of States and purport
to deal with a legal matter, they may be regarded in some cir-

73. L. Henkan, How Nations BeHAvE 182 (1979), views the assembly action some-
what more cynically as illustrating the adoption of “resolutions of legislative import
which appear idealistic and which no nation sees as directed at its own behavior.” If
Henkin is right, proscription of crimes against peace and crimes against humanity may
apply only to political and military leaders of a defeated enemy state.

74. 'The kinds of resolutions most likely to contain stetements of legal principles are
commonly called “declarations,” but they are and will be treated here simply as a species
of resolution.

75. O. LigsrrzyN, INTERNATIONAL Law Topay anp Tomorrow 35 (1966); see Schwe-
bel, supra note 66, at 302-03, for a discussion of contrasting points of view on this issue.
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cumstances as indications of a general consensus amounting to
a norm of international law.’®

If that is true, the “resolution 95” phenomenon undoubtedly is
repeatable. But development of customary law is thereby re-
duced to a claiming procedure without need for validation by
confirming state conduct.

Richard Falk has elaborated a somewhat more tentative ju-
risprudential basis for ascribing “limited legislative competence”
to assembly resolutions “supported by a consensus of the mem-
bership.””” According to Falk, the assembly’s lack of formal leg-
iglative authority ie not decisive because “in other legal contexts
the characterization of a norm as formally binding is not very
significantly connected with its functional operation as law.”™®
Thus courts, national and international, cite treaties and non-
binding declarations almost interchangeably in support of their
decisions, while states frequently honor nonbinding understand-
ings™ and ignore opinions of the International Cowrt of Jus-
tice.®® With such an indefinite line separating “binding from
nonbinding norms governing international behavior . . . the for-
mal limitations of status, often stressed by international lawyers,
may not prevent resolutions of the General Assembly, or certain
of them, from acquiring a normative status in international
life.”81

Falk is most persuasive in his discussion of the impact of
assembly resolutions upon subsequent political behavior, al-
though the thrust of his argument is to emphasize the legitimat-
ing effects of subsequent events and of contextual factors that
fuel the traditional process of creating customary law. His com-
ments merit quotation at length:

In a social system without effective central institutions of
government, it is almost always difficult, in the absence of for-

78. 0. Lissrrzvn, supra note 75, at 35-36. J. CASTAREDA, supre note 25, at 172, simi-
larly calls assembly declarations of principles “persuasive evidence of the existence of the
rule of law which they enuneciate,” which create a “presumption that such a rule or prin-
ciple is a part of positive international law."

77. R. FALK, THE STATUS OF LAW 1IN INTERNATIONAL SocIETY 174-75 (1970) (this essay
was first published as an article; see Falk, supra note 66). Falk describes bis view as “a
middle position between a formally difficult affirmetion of true legislative status and a
formelistic denial of law creating role and impact.” R. FALk, supra, at 174. Although not
at the extreme, Falk seems clearly oriented toward the lawmaking pole.

78. R. FaLk, supra note 77, at 175 (emphasis in original).

79. For example, the 1958 moratorium on nuclear testing.

80. For example, the advisory opinion on peacekeeping.

81. R Fauk, supra nota 77, at 176 (emphasis in original).
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mal agreement, to determine that a rule of law exists. Norma-
tivity is a matter of degree, expressive of expectations by na-
tional governments toward what is permissible and
impermissible. Certainly norm-declaring resolutions are legal
data that will be taken into account in legal argument among
and within states, A main function of international law is to
establish an agreed system for the communication of claims
and counterclaims between international actors and thereby to
structure argument in diplomatic settings. Diplomats in search
of grounds for justification or of objection readily invoke reso-
lutions of the Assembly. These efforts at persuasion do not
seem to be influenced by whether resolutions are capable of
generating binding legal rules or merely of embodying recom-
mendations. The degree of authoritativeness that a particular
resolution will acquire depends upon a number of contextual
factors, including tbe expectations governing the extent of per-
missible behavior, the extent and quality of the consensus, and
the degree to which effective power is mobilized to implement
the claims posited in a resolution.®*

Thus, limits on the assembly’s “quasi-legislative” competence
spring less from lack of formal competence than from political
constraints imposed by the need to mobilize “effective commu-
nity power in support of legislative claims.”3

Falk’s analysis has intuitive appeal to students of politics,
since it reflects quite accurately the way states use assembly res-
olutions in the political-diplomatic bargaining process. Implic-
itly, however, it undermines the concept of Iaw by blurring the
distinction between law and nonlaw. Law no longer describes a
discrete category of rules distinguished from other rules and
principles by their obligatory quality. Instead all rules fit along a
continuum, and all are law, to a greater or lesser extent, depend-
ing on their placement on the continuum. The practical problem
of ascertaining whether and when a particular rule has become
law is thus transmuted into a denial of any theoretically mean-
ingful threshold between law and nonlaw. Should this view be
widely accepted, the ultimate consequence would be less to
heighten respect for assembly resolutions than to reduce the
normative power of the law itself.

82, Id. at 178 (emphasis in original).
83. Id. at 181. Falk suggests that a voting majority of two-thirds might satisfy this
requirement if both the United States and the Soviet Union were included. Id.
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Absent some such relativistic theory of the law, the argu-
ments against attributing legislative force to General Assembly
resolutions are convincing. Julius Stone has argued that assem-
bly resolutions simply do not deserve such status because, “even
when purporting to be ‘declaring’ or ‘interpreting’ law,” they are
likely to be “operations of power politics rather than explora-
tions of truth.”®* Worse still, conferring the status of law upon
“whatever precepts serve the interests of States positioned to
stack votes in the General Assembly” would tear law from its
moorings in “existing constellations of power” and thus threaten
“the survival of both the UN and the general international legal
order.”®® This point of view is not necessarily confined to per-
sons sharing Professor Stone’s obvious contempt for the behav-
for of assembly majorities. Nicholas Onuf, who is much more
sympathetic to the concept of lawmaking by declaration, never-
theless concludes that “the unwillingness of Western states to
accept” this new source of law is “an insurmountable obstacle to
its actually existing.”®¢

A contrary case, indeed, is hard to sustain.®” The UN Char-
ter, taken together with deliberations of the San Francisco Con-
ference, establishes beyond doubt that assembly resolutions
were intended to be only hortatory in nature, with clearly speci-
fied exceptions relating primarily to internal organizational mat-
ters. Since then this understanding has been repeatedly con-
firmed in statements by member states, and it has been
implicitly affirmed by the practice of following up certain decla-
rations with a treaty-drafting process when legally binding ef-
fects are intended.®®

The law of the UN Charter may be supplemented by cus-
tomary law, but no serious argument can be made that states
have by custom come to accept assembly resolutions as law. The
evidence is all to the contrary: states do not recognize any such
general legislative power in the assembly. Nor does any basis ex-
ist for asserting a rule of customary law that assembly resolu-
tions constitute law in particular instances. Many resolutions
command huge majorities; many are even adopted by consensus.
But such majorities often include states that voted for the reso-

84, Stone, supra note 86, at 334

85. Id. at 334-35.

86. Onuf, supre note 12, at 18.

87, The following enalysis relies heavily on G. ArRANGIO-Runz, supra note 6.
88, Id. at 18-20.
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lution, or failed to object, to avoid tarnishing their image by
voicing opposition. This is not the stuff of which legal rules are
made. Quite the reverse: such behavior is possible precisely be-
cause states know the resolution will have no legally binding
effect.®?

Denying the legislative competence of the assembly still
leaves a place for assembly declarations within the existing law-
making processes of the international system. Besides the as-
sembly’s role in drafting multilateral treaties, discussed above,
weight may be given to assembly resolutions as part of the
“practice of states” that contributes to the development of cus-
tomary international law. UN debates, votes, amendments, and
even unadopted resolutions may also be regarded as facts of le-
gal significance to the extent they bear on international law. But
these “facts,” standing alone, are not sufficient to constitute new
customary law. They must be considered with other elements of
state practice in determining whether a new customary norm has
developed. An assembly declaration may be a catalyst for state
conduct that hastens the development of customary law,®® or it
may be a declarative statement of existing international law. In
either case the status of the rule as law depends on the totality
of state practice, of which the declaration itself is only one
element.

Frequently, citation of assembly resolutions by the assembly
or other international bodies is offered as evidence of a continu-
ing practice that constitutes international custom.” Each cita-
tion is undoubtedly an additional legal “fact” to be taken into
account, but in totality all such reiterations constitute conclusive
proof only of a custom of citing resolutions, not of the obligatory
nature of the rules those resolutions contain. The same consider-
ations that leave the original declaration void of legislative effect

89, For an elaboration of these ideas, see id. at 22-30; see also Schwebel, supra note
66, at 302. Schwebel summarizes this view of the law and observes that

states often don’t meaningfully support what a resolution says and they almost

always do not mean that the resolution is law. This may be as true or truer in

the case of unanimously adopted resolutions as In the case of majority-adopted

resolutions. It may be truer etill of resolutions adopted by ‘consensus.’

Schwebel then adds, “I canfess to much sympathy for the foregoing line of analysis, for
my personal experience so fully bears it out.” However, be admits that “the other pole of
this problem also has much to be said for it.” Id.

90. A sirong case can be made that the assembly hes hestened norm creation in
such sreas as human rights, the use of international force, and outer space. See Joyner,
supra note 66, at 464-69.

91, See discussion in Bleicher, supra note 66.
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are present in each citation. The principles still require valida-
tion through confirming state conduct in other contexts.

The sensible controversy is not whether assembly resolu-
tions have the force of law in their external applications; most
assuredly they do not. The real issue is wbether a given rule
enunciated by the assembly has been adequately validated as
customary law by other indices of state acceptance. This is fre-
quently a question on which reasonable people disagree. Thus,
an advocate of a new international order can plausibly argue
that “the largely hortatory propositions of yesterday contained
in such resolutions as those on decolonization, national owner-
ship of natural resources, and the like have really represented
law-in-the-making in their execution and development, and now
number among the accepted principles of the ‘new’ international
law.”*? This may or may not be correct, depending on the partic-
ular proposition being discussed. But stating the argument in
that fashion makes reasoned discussion possible by focusing on
state acceptance rather than assembly authority as the central
issue.

¢. Legislation by United Nations specialized agencies.
Within the UN system, a number of specialized agencies and
other intergovernmental organizations cooperate with the assem-
bly and its subordinate organs but are legally independent, sub-
ject to their own charters and responsive to their own governing
bodies. Like the UN, the specialized agencies “legislate” with re-
spect to their own internal practice, and all have provisions for
amending their constituent conventions by less than unanimous
consent. Some, in limited substantive areas, have authority to
adopt rules that create various kinds of legal obligations for
their members.?®

The nature and status of internal law enacted by these
agencies is not essentially different from the internal rules of ‘the

92, E. McWHINNEY, supra note 13, at 68.
In strictly juridicel terms, the General Assembly resolutions on such key suhb-
jects as decolonization and independence, on national ownership and control
over natural resources, and on a New International Economic Order may not
be, in their immediate origing *hard’ law; but as “soft’ law they bave a habit of
turning out to be the international law-in-action of today and the ‘hard’ law of
tomorrow or the day after tomorrow.
Id. at 46.
93. See generally C. ALEXANDROWICE, supra note 11; E LUARD, INTERNATIONAL AGEN-
cE3; THE EMERGING FRAMEWORK OF INTERDEPENDENCE (1977) (discusaing the legislative
competence of numerous international agencies).
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UN. Their procedures for “constitutional” amendment, despite
variations in detail, are also broadly similar.®* In most of them
an amendment may be proposed by a two-thirds vote of the or-
ganization’s assembly, conference, or congress. The World Bank,
the International Development Association (IDA), and the Inter-
national Monetary Fund (IMF) are exceptions, requiring only a
majority of votes cast by their boards of governors.®® The Inter-
national Finance Corporation (IFC), another financial institu-
tion connected with the World Bank, demands a larger majority,
but the amendment process is complete when the IFC board of
governors acts.®® Despite the IFC exception, the general rule is
that members, acting individually through their respective gov-
ernmental processes, must ratify proposed amendments and that
two-thirds of member states must accept the amendments.®’

As is true of treaties, the process of ratifying amendments
to the constitutive conventions of international organizations en-
sures that each ratifying state is genuinely committed to ac-
cepting a binding legal obligation. Unlike the usual treaty pro-
cess, however, the ratification requirements of most agencies
leave the possibility that as many as one-third of the members
may be bound without their consent. The dissenters might still
vindicate their sovereignty by withdrawing from the organiza-
tion, but such drastic action could only be justified by interests
strong enough to outweigh the values of cooperation that ini-
tially prompted membership in the organization.

d. Other "legislative” authority. Legislative power, in the
sense of authority lodged in an international agency to adopt le-

94. For a careful, factual comparison of amendment procedures and grants of formal
legislative competence, see B. YeMIN, LEGIsLATIVE PoweRs IN THE UMITED NATIONS AND
SPECIALIZED AGENCIES (1969). A somewhat more recent discussion of these and other
agencies, focusing more on funetions than legal competence, is E. Luarp, supra note 93.

95. Articles of Agreement of the International Development Association, Aug. 9,
1960, art. VI(3)(b), art. IX(a}), 11 U.S.T. 2284, 2297, 2307, T.LA.S. No. 4607, 439
U.N.T.S. 249, 270, 286, 288 [hereinafter cited as IDA Agreement]; Articles of Agreement
for the Intemational Bank for Reconstruction & Development, opened for signature
Dec. 27, 1945, art. V{3){b), art VIII{a), 60 Stat. 1440, 1451, 1459, T.I.A.S. No. 1502, 2
U.N.T.S. 134, 162, 184 [hereinafter cited as IBRD Agreement}; Articles of Agreement of
the International Monetary Fund, apered for signature Dec. 27, 1945, art. XII(5)(d), art.
XVIl(a), 60 Stat. 1401, 1419, 1423, T.LA.S. No. 1501, 2 U.N.T'S. 39, 88, 98 [hersinafter
cited as IME Agreement].

96. Articles of Agreement for the International Finance Corporation, Dec. 5, 1955,
art Vii(a), 7 US.T. 2197, 2217, T.LA.S. No. 3620, 264 UN.T.S, 117, 146 [hereinafter
cited as IFC Apreement).

97. Amendments to the constitutive conventions of the FAO, UNESCO, and WMO
need not be ratified unless they impose new obligations upon member states.
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gally binding rules on all matters within the purview of the or-
ganization, without further reference to the membership, is no-
where to be found witbin the UN system. Several agencies,
however, have limited authority within specified substantive ar-
eas to impose legal obligations upon their members without the
consent of each affected state. These include the International
Telecommunications Union (ITU), the Universal Postal Union
(UPU), the International Civil Aviation Organization (ICAO),
the World Meteorological Organization (WMO), the World
Health Organization (WHO), and the Global Financial Agencies.
(1) The International Telecommunications Union.*® The
ITU’s authoritative rulemaking activity might well be treated in
connection with the amendment of constitutive conventions,
since that is where its lawmaking authority lies. Its convention,
however, like that of the UPU, discussed below, is intended to
be much more than a constitutional document setting forth ba-
sic principles, organizational powers, structures, and procedures.
The convention also contains fundamental rules governing tele-
communications and, in its annexes, more detailed regulations.®®
It is intended to be changed periodically in response to new
technology and changing political conditions. The convention is
revised by the Plenipotentiary Conference, the supreme organ of
the ITU, at each of its meetings, which occur every five to eight
years as decided at the previous meeting.'*® Hence, revising the
convention is the organization’s primary legislative process.
The ITU has very limited authority to impose binding obli-
gations on states without their consent, and deliberations of the
Plenipotentiary Conference are pointed toward accommodation
and consensus rather than decisions by majority vote. At the
time the conference approves a revised convention, each member
is entitled to enter reservations to any provision of the conven-
tion or to the annexed administrative regulations; no state is de-
finitively bound by any revised convention until it has assented
through subsequent ratification.’®* This suggests the absence of

98, For discussion of the arganization and functioning of the ¥TU, see G. CopbING &
A. Rurxowski, THE INTERNATIONAL TELECOMMUNICATION UNION IN A CHANGING WORLD
{1982); D. LErve, INTERNATIONAL TELECOMMUNICATIONS AND INTERNATIONAL Law: THE
Resuration oF THE Rabio SpEctrRUM (1570).

99, Convention of the International Telecommunications Union, done Oct. 25, 1973,
28 US. T, 2485, T.1.A.8. No. 8572,

100. Id. arts. 6{2)(i), 53, at 2514, 2539-40.

101. Id. arts. 42(3), 47, at 2533, 2536,



440 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1985

any legislative effect at all. However, I'TU practice complicates
this evaluation.

Revised conventions enter into force at a date specified in
the convention, and entry into force does not depend on any
minimum number of ratifications. Since many states are dilatory
in depositing instruments of ratification, the conventions pro-
vide a two-year grace period during which states whose repre-
sentatives have signed the new convention may enjoy the rights
of membership without ratification. Even after the two-year pe-
riod a nonratifying state retains all rights under the convention
except the right to vote in meetings of ITU organs. In practice,
these provisions have been treated as placing the convention
provisionally in force for nonratifying states, a practice now well
enough established to be regarded as customary law.1°® Of course
any state thus subject to provisional application of the conven-
tion and its annexed regulations could terminate both rights and
duties by denouncing the convention, but that almost never
happens.1°s

(2) The Universal Postal Union.** The principal lawmak-
ing body of the UPU is its congress, which meets every five years
to revise postal regulations. As in the I'TU, the political process
is aimed at consensus, but many controversies still must be re-
solved by vote. A two-thirds majority of all members is required
for amendments to the UPU constitution, while a simple majoz-
ity of those present and voting suffices for amendments to the
rules governing the international letter post.°® Reservations der-
ogating from any of the proposed rules may be submitted at the
time of adoption but, unlike the ITU, the reservations are inef-

102. E. YEMIN, supra note 94, at 71-77.

103. Revision of regulations by administrative conferences during the interim be-
tween meetings of the plenipotentiary body creates a similar situation. Although formal
binding effect depends on subsequent approval by signatory states, such revisions are
also treated as provisionally entering into foree for signatories that have not yet submit-
ted notice of approval

104. The most complete treatment of the Universal Postal Union is still G. CoppiNg,
THe Unrversat PostalL Union: COORDINATOR OF THE INTERNATIONAL MALs (1964).

105. The UPU’s principel function is maintaining among its members a single postal
territory g 2rned by uniform legel principles, with generslly uniform postal charges and
national treatment for all international meil. This applies primarily to letter post. Other
specialized postal services are governed by separate contractual agreoments among mem-
bers desiring to participate. Such agreements include insured letters and boxes, parcel
post, postal money orders and postal travelers’ checks, postal checking accounts, collect-
on-delivery articles, collection orders, international savings service, and suhscriptions to
newspapers and periodicals,
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fective unless approved by the congress. UPU rules take effect at
a time specified in the acts regardless of the number of accept-
ances or ratifications, and compliance with the rules is obliga-
tory for all members from the time of entry into force. Any non-
complying member retains the option of withdrawing from the
UPU, but since this is ordinarily not a feasible or desirable op-
tion the rulemaking function of the congress is genuinely legisla-
tive in impact.**®

(3) The International Civil Aviation Organization.®® Cen-
tral rulemaking functions in the ICAO devolve upon the ICAQ
Council, a thirty-three member body elected by the ICAO As-
sembly.’*® The “legislative” organ thus is a body much smaller
than the total membership, but this is tolerable because of the
technical nature of ICAO’s activities and also because most of
the rules the ICAO promulgates are not legally binding. Of the
various categories of ICAO rules, those having the most credible
claim to status of law are denominated “standards” and ap-
proved by a two-thirds vote of the council as “annexes” to the
ICAO Convention. They take effect at a date prescribed by the
council unless a majority of members submits notice of dissent
before that time.2%®

The extent of the legal obligation imposed by the adoption
of standards depends on one’s interpretation of ambiguous con-
vention provisions. Article 37 sets forth the obligation in general
terms:

108. The rules governing letter post, as well as the apecialized agreements, may be
altered between congress sessions througb a referendum of member postal administra-
tions conducted by correspondence. The required vote ranges from unanimity to a sim-
ple majority, depending on the nature of the amendment, and amendments ao adopted
have the same force as rules adopted by the congress.

107. For discussion of ICAO rulemaking, see T. BUERGENTHAL, LAw-MAKING IN THE
INTERNMATIONAL Crvih AvIATION ORGANIZATION (1969). For a more politically oriented
study, see Y. Kini, ConrLicT Isaues AND INTERNATIONAL CIviL AviaTion DEecision: THREE
Case STupies (1971).

108. The ICAQ Convention requires representation on the council for atates of chief
importance in air transport, other statas making the largest contribution to civil air navi-
gation facilities, and otbers as necessary to securs representation from major geographic
areas. Convention on International Civil Aviation, done Dec. 7, 1947, art. 37, 61 Stat.
1180, 1190, T.L.A.S. No. 1591, 15 U.N.T.S. 295, 320, 322

109. See id. arta. 54, 90, at 1196, 1205, 16 U.N.T.S. at 334, 336, 356.. The ICAQ
Asgembly bas defined “standard” as “any specification for physical characteristics, con-
figuration, materiel, performance, personnel, or procedure, the uniform application of
which is recognized as necessary for the safety ar regularity of international air navige-
tion and to which Member States will conform in accordance with the Convention.” As-
sembly Res. A1-31, ICAO Doc. 4411 (A1-P/45) (1947).
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Each contracting State undertakes to collaborate in secur-
ing the highest practicable degree of uniformity in regulations,
standards, procedures, and organization in relation to [air
navigation].

To this end the International Civil Aviation Organization
shall adopt and amend from time to time, as may be necessary,
international standards and recommended practices and proce-
dures . . .

Article 38, however, provides that a state “which finds it imprac-
ticable to comply in all respects with any such international
standard or procedure” may avoid the obligation by giving no-
tice to the organization.?’* With such a ready way out of compli-
ance, standards might be regarded as totally without legal force,
Probably a better interpretation is to regard the convention as
imposing a “good faith” obligation to comply absent substantial
reasons to opt out. The legal obligation is present, but its con-
tent is imprecise. Moreover, the practice of states suggests that
lack of economic and technical resources, not willful disregard, is
at the root of most noncompliance.!?

In a few subject areas the legal force of ICAQ standards is
not diluted by the notice requirement. The ICAO Convention
confers upon the ICAQ the right to adopt air navigation rules
pertaining to air space over the high seas and obligates member
states, without qualification, to prosecute violators. Of less prac-
tical significance, but of similar legal import, are provisions lay-
ing down unqualified obligations to implement standards con-
cerning registration of aircraft, collaboration in the search for
missing aircraft, and maintenance of aircraft log books. With re-
spect to standards governing airworthiness of aircraft and per-
sonnel competence, the notice option is a lawful alternative to
compliance, but compliance is supported by decentralized sanc-
tions. Aircraff and personnel not certified as meeting minimum
standards may be denied access to the air space of any state.'’

(4) The World Meteorological Organization.*'* In the WMO

110. Convention on International Civil Aviation, supra note 108, art. 37, at 1190, 15
U.N.T.S. at 320, 322

111. Id. art. 38, at 1191, 15 UN.T.S. at 322,

112. See T, BUERGENTHAL, suprag note 107, at 121,

113. Convention on International Civil Aviation, supra note 108, art. 49{(d), at 1194,
15 U.N.T.S. at 330.

114. An excellent survey of WMO history, structura, and functions is found in 1 D.
Lewg, INTERNATIONAL REGULATORY REGIMES: CASE STUDIES IN HEALTH, METEOROLOGY,
and Foop 153 (1978).
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the power to make rules of external application (“technical regu-
lations”) is lodged primarily in the WMOQ Congress, which meets
at four year intervals. Because of the frequent need to adapt
rules to changing conditions, the WMO Executive Committee is
authorized to amend the rules during the interim between con-
gress sessions. The WMO president has also been given power to
amend the regulations between annual sessions of the executive
committee, subject to confirmation by the committee at its next
session.!’® The original reason for delegating such power to the
president was to enable the WMO to keep pace with changing
ICAO regulations in the field of aeronautical meteorology, but
the president has in practice used his authority to approve other
regulations as well. This unusual delegation of authority to a
single official is acceptable apparently because of the technical
nature of the functions performed.!*¢

The legal force of the regulations is the same, whether
adopted by the congress, the executive committee, or the presi-
dent.''” As in the ICAQ, only regulations denominated as “stan-
dard” practices and procedures (as contrasted with “recom-
mended” practices and procedures) have any claim as binding
obligations upon members. And, as in the ICAQO, the obligation
is one of good faith compliance. All members must “do their ut-
most to implement” tbe standards, but any state that “finds it
impracticable to give effect to some requirement in a technical
resolution” may avoid the obligation by giving notice and expla-
nation.'®* This large loophole undoubtedly takes much away
from the obligation to comply, if not the obligation of a state to
do its “utmost.”

115. Id. at 212-14.

116. E. YeMIN, supra note 94, at 171, concludes:

The readiness of members of WMO to permit the delegation of extensive pow-

ers to a single officer acting largely on the advice of the Technical Commissions

and Secretariat reflects the fact that the decisions involved are highly technical

in nature, end indicates a very substantial reliance on the expertise of the

subordinate organe.

117. Article 8 of the WMO Convention, which creates the obligation, refers only to
decisions of the congress. By acquiescence and custom, however, all “standards” are
treated as having equal effect. Convention of the World Metecralogical Organization,
opened for signature Oct. 11, 1947, art. 8(a), 1 U.S.T. 281, 286, T.I.A.S. No. 2052, 77
UN.T.S. 143, 152

118, Id. art. B(a), (b}, at 286, 77 U.N.T.S. at 152; see also E. YEMIN, supra note 94, at
171, 178.
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(5) The World Health Organization.'™ The WHO, acting
through its assembly, is also empowered to adopt regulations on
certain technical matters that may create legal obligations for
members.'?® Only a simple majority is required to adopt regula-
tions, although the practice whenever possible is to achieve such
widespread agreement that a regulation may be approved with-
out vote and without objection. Once adopted, the regulations
are mandatory for every member not objecting within a specified
time period.** This preserves the right of individual consent,
but leaves the possibility that the legal obligation may be ac-
cepted through inadvertent failure to give notice of rejection.

(6) The global financial agencies.?** The World Bank group
of agencies (the Bank, the IDA, and the IFC) and the IMF have
no formal authority to legislate for their members. Their gov-
erning bodies, however, have the power to authoritatively inter-
pret their respective constitutive documents, which in some in-
stances may almost amount to legislation.'?? Some

118. Extended treatments of the WHO as an institution include R. Berkov, Tue
WorLD HEALTH ORGANIZATION: A STUDY IN DECENTRALIZED [NTERNATIONAL ADMINISTRA-
TI0N (1957); P. CormiGAN, THE WoRrLDp HeALTH ORGANIZATION (1979); 1 D. LEIVE, supra
note 114, at 1.

120. Constitution of the World Health Organization, opened for signature July 22,
1846, art. 21, 62 Stat. 2679, 2685, T-LA.S. No. 1808, 14 U.N.T.S. 185, 192-93. Article 21
of the WHO Constitution defines these matters as follows:

(a) sanitary and quarantine requirements and other procedures designed

to prevent the international spread of disease;

(b) nomenclatures with respect to diseases, causes of death and public
heslth practices;

{c) standards with respect to diagnostic procedures for international use;

{d) standarde with zespect to the safety, purity and potency of biological,
pharmaceutical and similar products moving in international commerce;

(e) edvertising and labelling of biological, pharmaceutical and similar
products moving in international comimerce.

121, id. art. 22, 62 Stat at 2885, 14 U.N.T.S. at 193,

122. Some recent book-lengtb analyses of the World Bank agencies include B,
Hurxt, THE Lenpmic PoLicy oF THE WoRLD BANK IN THE 19703 ANALYSIS AND EVALUA-
TION (1980); E. Masor & R. Asuer, THE WoRLD Bank Smice BRETTON Woobs (1973); H.
SeLiM, DEVELOPMENT ASSISTANCE POLICIER AND THE PERFORMANCE OF AID AGENCIES
(1983). For studies of the establishment and early performance of the IDA and the IFC,
see J. BAKER, THE INTERNATIONAL FINANCE CORPORATION: QRIGINS, OPERATIONS, AND EVAL-
UATION (1968); J. WEAVER, THE INTERNATIONAL DEVELOPMENT AssociaTioN (1965). Litera-
ture on the IMF and international monetary system is vast. See, ¢.g., B. CoHER, ORGANIZ-
we THE Worep's Money: TeE Porrnicar EconNomy oF INTERNATIONAL MONMETARY
Revations (1977); THE IMF aAND StanmisaTioN: DeEveLorING CounTRY EXPERIENCES (T.
Killick ed. 1984); IMF CowprrionaLrry {(J. Williamson ed. 1983); F. Lister, Decision-
MAKING STRATEGIES FOR INTERNATIONAL ORcanizaTioNs {1984); A. LoweNnreLD, THE IN-
TERNATIONAL MoNETARY Funp {1977).

123. World Bank Articles of Agreement, art. IX(a), states:
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interpretations apply only to specified disputes or member
states, but others not so limited are valid for all members of the
organization and are considered legally binding.'** The weighted
voting system used by each of the organizations creates at least
the theoretical possibility that such decisions could be made by
a minority of states casting large blocs of votes.

Like the UN and other UN agencies, the financial institu-
tions can engage in “lawmaking” by promoting formulation and
adoption of multilateral treaties. In addition, their daily activi-
ties employ contractual techniques intended to create legal obli-
gation. Their business is lending money, and borrowers obtain
money only upon conditions specified in binding legal instru-
ments. Whether the loan agreements take treaty form or con-
tract form, lending agencies are careful to assure that the obliga-
tion is there. Almost invariably the obligation extends beyond
timely repayment. The agreement is likely to cover the objects
for which the money may be spent and frequently imposes other
economic conditions. Conditions attached to IMF credits, in par-
ticular, often demand fiscal and economic discipline that coun-
tries would not adopt on their own. Proceeding on a case by case
basis, the Bank and the IMF may impose much broader limita-
tions upon a state’s freedom of action than other intergovern-
mental organizations with ostensibly broader powers of legisla-
tion could ever hope to do.

III. LEGISLATION BY MAJORITIES: WHY IT EXISTS ANYWHERE

Increasing interdependence has caused international organi-
zations to proliferate, but states remain reluctant to entrust leg-
iglative authority to majority decision. International law is still a
product mainly of treaty and custom. International organiza-

Any question of interpretation of the provisions of this Agreement arising
between any member and the Bank or between any members of the Bank shall
be submitted to the Exzecutive Directors for their decision. If the question par-
ticularly affects any member not entitled to appoint an executive directar, it
shall be entitled to representation in accordance with Article V, Section 4(h).
IBRD Agreement, si:pra note 95, art. IX{g), at 1460, 2 U.N.T.S. at 186. Article IX(b)
permits a member to appeal to the board of governors, whose decision is final, Easen-
tially identical provisions are found in artiele XVIII of the IMF Agreement, supra note
95, at 1423, 2 UN.T.S. at 100; article X of the IDA Agreement, supra note 95, at 2308,
439 UN.T.S. at 288; and artiele VII of the IFC Agreement, supra note 98, at 2218, 264
U.N.T.S. at 148.
124, See Hexner, Interpretation by Public International Organizations of their Ba-
sie Instruments, 53 A J, InT'L L. 341, 352-56 (1959).
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tions have made the treaty process more effective as well as con-
tributing to the development of customary law. This is particu-
larly true of the UN system whose agencies claim near universal
membership. But neither function constitutes legislation in the
sense of a majority enacting law in disregard of minority
objections.

A. Internal Rules

Some such legislative power does exist within the UN sys-
tem, however, and this must be accounted for. The most perva-
sive form of legislation is internal law—the rules governing each
agency’s organization, procedure, and program decisions. As
noted earlier, this kind of legislative authority is not hard to ex-
plain. If procedure and program decisions depended on unani-
mous consent, large membership organizations would be virtu-
ally immobilized. An organization that cannot act is useless. If
the organization is to function effectively, all must follow the
same rules. Majority rule in internal matters is the price paid for
a viable organization.

The price might be too high for some states if the same ma-
jorities consistently outvoted the same minorities. But UN delib-
erations are often marked by a genuine search for consensus,
and when disputes arise the alignments differ enough from one
group of issues to another that every state votes sometimes with
the majority.**® Moreover, majority rule is everywhere mitigated
by political realities. In a few organizations, such as the World
Bank or the UN Security Council, differences in power are rec-
ognized by giving greater weight to the votes of some states.**®
Even when each state has an ostensibly equal vote, some states
are inevitably “more equal than others.”

B. Rules of External Application

Every intergovernmental organization within the UN sys-
tem also has some authority to legislate external rules through

125. Chadwick F. Alger was one of the first to note the unifying effect of cross-
cutting cleavages in international crganization. See Alger, Non-reselution Consequences
of the United Nations and Their Effects on International Conflict, 5 J. Conruict ReS0-
LUTION 128-45 (1961). An organization suffers stress when alignments become solidified
for a wide range of issues. The East-West cleavage imposed strains upon the United
Nations during its early years, as the North-South cleavage does now.

128. UN. CHartER art. 27, para. 3; IBRD Agreement, supra note 95, art. V(3)(a), at
1451, 2 U.N.T.S. st 1862.
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amendment of its constitutive document. Many constitutional
amendments concern matters of internal structure and proce-
dure, but some deal with rules that apply to the external con-
duct of states. Permitting amendment by majority action proba-
bly reflects an implicit assumption that basic principles should
not be forever frozen in a mold the founders thought desirable
or expedient. Requiring unanimous consent could have that ef-
fect. Since constitutional amendment is an extraordinary pro-
cess, fundamental change would not be anticipated often in most
agencies. Oppressive amendments might conceivably be adopted,
but each state has recourse to the ultimate safety
valve—withdrawal from the organization if its interests are too
seriously threatened. Although no state may individually thwart
the collective will of the others, its own sovereign right to escape
the obligation is preserved.

The rationale for constitutional amendment by majority de-
cision is obviously persuasive, since every UN related agency has
it. The more interesting question is why some organizations, but
not others, provide for enactment of legally binding rules as part
of the regular order of business. The ITU and the UPU do it
through amendment of their basic conventions; the ICAQ, the
WMO, and the WHO do it through prescribed legislative
processes. The UN Security Council has authority, largely un-
used, to order mandatory enforcement action against states that
threaten peace. Most other UN agencies do not purport to make
binding enactments at all, relying upon recommendation to in-
duce necessary cooperation.

The Security Council’s paper enforcement powers were the
product of especially compelling historical circumstances. The
exigencies of war, still raging in Furope and the Far East, ac-
count for the founders’ readiness to entrust such important se-
curity decisions to an eleven-member body dominated by the
five permanent members. Preventing future world war was an
overriding objective at San Francisco, and unified action by the
great powers within the framework of a universal security sys-
tem was the logical way to achieve it. Those assumptions about
the desirability of peace and the need for great power unity are
gtill valid, but one may justifiably doubt that any such power
would be given to the Security Council if the UN were being
created today.

The specialized agencies that regularly exercise significant
legislative or quasi-legislative authority are a more fruitful sub-
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ject for generalization. They have a number of common features,
suggesting that some conditions may be regularly associated
with authoritative rulemaking by majorities. Perhaps signifi-
cantly, each relevant characteristic relates to the function of the
organization?” and not to its structure, decision-making
processes, or leadership patterns. The common features may be
described as follows:

(1) The organizational function is highly technical in
nature and thus dependent upon the advice of trained ex-
perts in the relevant scientific fields.

(2) The function is spectfic in the sense of being limited
to a narrow area of public policy.**® Indeed, within each or-
ganization that exercises such authority, legal obligation is
attached to rules only in specialized areas of the agency’s
field of operation.

(3) Technological change makes periodic revision of the
rules a requisite to effective performance. Cumbersome, pro-
tracted methods of rule change may delay or preclude reap-
ing the benefits of technological advances.

(4) Effective performance requires universal application
of uniform rules among states affected by the function.
Some rules are undoubtedly better than others but, within
the range of options that might win support from bona fide
technical specialists, uniformity is generally more important
than the technical differences between alternatives. When
uniformity is desirable but not necessary, rules generally
take the form of recommendations rather than require-
ments, even within organizations that have legislative or
quasi-legislative powers.

(5) The function may be important but the issues it
raises are ordinarily low in controversiality. General agree-
ment exists on the broad purposes to be achieved; hence
disagreemeént, though sometimes severe, is likely to center

127. The emergence of “function” as the central variable inevitably calla to mind
the theory of functionalism elaborated by David Mitrany in a number of writings, most
notably D, Mrrrany, A WorkinG PEacE SysTEM (1966), and in a neo-functionalist variant
asgociated with E Haas, Bevonp THE NATION-STATE: FUNCTIONALISM AND INTERNATIONAL
ORGANIZATION (1964). The theory will not be examined here, but a recent discussion of
the subject iz found in R. Riggs & L MykLeTun, BEvonp FunctionaLism (1979).

128, B. Cox & H. JacopsoN, THE AnaTomy oF INFLUENCE (1973), uses the word
“technical” to describe an agency “when there is a body of sophisticated professional or
scientific knowledge that is necessary to the conduct of its work.” The agency is “func-
tionally specific when its work relates to ane specialized area of public policy.” Id. at 420
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‘more on technical considerations than on vital national

interests.

The World Bank and the IMF illustrate one additional vari-
able associated with the capacity to make authoritative deci-
sions: money. Although both institutions received initial infu-
sions of capital from member states and capital subscriptions by
members have been increased over the years, neither is in any
real sense dependent on members for replenishment of funds.
Both are lending institutions that demand and receive repay-
ment with interest.'*?® They are, so to speak, independently
wealthy. The Bank obtains most of its lending capital through
borrowing on world capital markets, just as a commercial bank
might do.

The IMF has been more dependent on periodic increases in
member capital subscriptions, not as replenishment but as an
addition to total capital in order to supply increased liquidity
demanded by a rising volume of world trade. Since 1969, the
fund also has found a way to augment its resources without cost
to members, which has eased if not eliminated the need for peri-
odic increases in capital subscriptions. It has done this by creat-
ing a paper asset called Special Drawing Rights that increase the
usable reserves of hard currency available to its memhers with-
out increased member subscriptions. This ready access to and
control of massive amounts of funds does not give either agency
general power to legislate for member states, but it does aug-
ment their capacity to drive hard bargains and impose upon in-
dividual states a contractual obligation to fulfill those bargains.

IV. CoNcLusioN

The UN and its specialized agencies have played an impor-
tant role in developing international law since 1945, primarily
through the traditional norm-creating processes of treaty and
custom that rely upon consent. True legislative power, in the
sense of majorities binding minorities against their will, exists
primarily with respect to internal rules and constitutional
amendment.

A few agencies within the UN system have limited powers

129. When the IMF makes a loan, the borrower technically uses its own currency to
“purchase” another eurrency more useful for making international payments, and repay-
ment is accomplished by later “repurchasing” its currency. The transaction is the
equivalent of g loan, however, and IMF charges are equivalent to interest.
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to legislate binding rules of external application without unani-
mous consent. These grants of power are usually limited to spe-
cific, technical activities of low controversiality where effective
international cooperation depends on application of uniform
rules, and technological change makes periodic revision neces-
sary. Most permit lawful noncompliance upon timely notifica-
tion that compliance is not practicable. In all such agencies,
rulemaking relies heavily on input from technical experts, and
the decision-making style is to achieve consensus whenever pos-
gsible rather than to exercise majority power to override minority
objections.

These facts suggest that technological change has heen a
moving force behind most innovations in lawmaking at the in-
ternational level. International organizations are themselves a
response to technologically induced opportunities for improving
the lot of mankind that in previous centuries were nonexistent.
When limited legislative powers have been conferred, it has usu-
ally been done to secure the benefits of technical advances. But
the pressures of technology upon international rulemaking do
not all point in the direction of binding legal obligations legis-
lated by majorities. Slouka, for example, has argued that techno-
logical change is steering ‘“the international normative process
. . . towards the production of an endless multiplicity and diver-
sity of norms distinguished more by their temporariness and
flexibility than durability and firmness.”**® The effect is not so
much to encourage growth of legislation by majorities as to en-
courage consensus on practical ways of dealing with problems.?*
This same idea is reflected in Buergenthal’s comment that “the
real genius” of the ICAO’s regulatory system “lies in its non-
compulsory character” and that its “complex and sophisticated

130. Slouke, International Law-Making: A View from Technology, in Law-Maxing
IN THE GLOBAL ComMMuNITY, supra note 12, at 132.

131, Slouka welcomes this development as portending a global normative process
more pliable and responsive to social change. He assumes that one undesirable result
may be less legal stability because of increasingly soft and uncertain “fe]xpectations and
understandings about the substanee of norms™ and the concomitant “move from consent
to consensus as the order-creating energy in the international politics of the technologi-
cal age.” Id. at 133. This undesirable side effect might not occur, however, if no one
assumed that such shifting rules of action had the force of law, or that international law
could be created by “consensus” not firmly grounded in consent. Resort to consensus as
a substituta for affirmative consent is often a practical method of making decisions in
international organizations. In the absence of a genuine international community, how-
ever, it is not an acceptable way of making law. For a discussion of this lack of commu-
nity, see G. Aranoio-Ruiz, supra note 6, at 199-278.
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aviation code,” developed over the years “with almost no opposi-
tion from the Contracting States, would not be in existence to-
day without this built-in flexibility.”*** It is also reflected in
Leive’s conclusion, based on detailed study of the WMO, the
WHO, and the Joint FAO/WHO (Food and Agricultural Organi-
zation/World Health Organization) Codex Alimentarius Com-
mission, that mandatory rules are generally less acceptable to
states and often no better observed than nonbinding
recommendations.*??

Four decades of the UN have produced only modest, incre-
mental growth in the legislative powers of international organi-
zations. Claims to legislative effects have escalated more mark-
edly, especially on behalf of General Assembly resolutions. But
such claims cannot and do not give recommendations the force
of law. The General Assembly is not the authoritative voice of a
world community. It is only one of many group voices speaking
for interests that some or all share. The decentralization of deci-
sion making among a multitude of sovereign states within the
international system is matched by proliferation of collective de-
cision making among a multitude of international agencies. The
complexity of this decentralized system is further heightened by
transnational interactions among bureaucratic subsystems of
state and organizational actors, where interests are not exclu-
sively bounded by national lines. The feasibility of the system
depends on accommodation, not enforced conformity to binding
rules. Successful accommodation of interests may promote
greater willingness to accept binding rules. But forty years expe-

132, T. BUERGENTHAL, supra note 107, at 121. He continues:

True, their general level of implementation leaves much to he desired, hut
the basic caunse for this unsatisfactory situation is not the legislative scheme of
the Chicago Convention; it iy the wide economic and technological gap that
separates the developed from the developing nations of the world. Just as do-
mestic laws with all their coercive power cannot force people to do what they
cannot do, so no amount of solemn international promise-making will compel
states to ahide hy rules with which they simply cannot comply.

Id.
133, 2 D, Lerve, INTERNATIONAL REGULATORY REGIMES 584 (1976):

In practice, standards or other rules of conduct often are more widely ac-
ceptahle to states if cast in monbinding form (assuming that the content is
otherwise the same). This does not merely reflect the truism that states prefer
not to he hound, hut that such standards may actually be observed more
widely, or at least as widely, when cast as recommendations. There are numer-
ous examples of binding rules widely ignored and monbinding recommenda-
tions closely followed.
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rience with the politics of UN lawmaking has demonstrated that
accommodation must come first.
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