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Mexican Legislation on Religion and the 1981
Declaration on Intolerance and Discrimination

Ranl Gonzdlez Schmal’

I. INTRODUCTION

It has been said—and with good reason—that religious freedom
is the alpha and omega of human rights. After all, religious freedom .
concerns people’s inner life, the place where they make the major
decisions thar guide the very meaning of their existence. Since the
ratificabon of Mexico’s Constitution in 1917, which afforded few
protections for religious freedom,! Mexico has made numerous
cfforts to expand these protecdons. Nevertheless, there are still some
areas of Mexican law that unnecessarily restrict religious freedom.
This Article provides a background of the international and Mexican *
laws that set forth principles of religious freedom and highlights
some areas of Mexican law that conflict with these principles. ’

Part I1 of this Article gives a brief introduction to the nature and
history of international religious freedom. This Part outlines
important internagonal documents that provide protecuon for
religious freedom, focusing specifically on the 1981 Declaration on
the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief. Part III then explores some areas of
Mexican law that unnecessarily restrict religious freedom in light of
international srandards and the Mexican Consdrution. Part IV offers
a brief conclusion.

+ Professor of Law, Universidad Iberoamericana, Mexico City, Mexico. The
translations for this Article were provided by Professor Daryl Hague, Department of Spanish
and Pormuguese, Brigham Young Universicy.

1. See imfra note 61 and accompanying text,
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II. RELIGIOUS FREEDOM: AN INTERNATIONAL PERSPECTIVE

A. Internarionalization of the Right to Religious Freedom

Religious freedom cannot be dissociated from humans’ moral
and psychological freedom. “In the affirmation of the rnight to
personal liberty,” says Antonio Pérez Luiio, “the right to religious
freedom had particular relevance. . . . As Jellinek demonstrates in his
now classic work, Die Erkidrung der Menshen- und Biirgervechte,
religious freedom was at the root of the fight for all other
fundamental rights of liberty.”?

Along the same lines, Natan Lerner notes that international
protection of human rights began in areas related to religion.® At a
very carly stage in the development of international law, provisions
referring to the fundamental rights of minority religious
communities were incorporated into various treaties.* This
internationalization process began during the nineteenth century. It
was during that century thar internadonal accords protecting
Christian minorities in the Ottoman Empire were established.®
Through these accords, the member states comprising the Concert
of Europe were able to intercede diplomancally—and at times
militarily—on behalf of Christians living in the Ottoman Empire.°

2. ANTONIO E. PEREZ LURO, DERECHOS HUMANOS, ESTADO DE DERECHO Y
CONSTITUCION 117 (4th ed. 1991) (“En k afirmacién del derecho de libertad tuvo especial
relevancia la defensa de la libertad religiosa. Es sabido ¢émo para Jellinek, en su ya cldsico
trabajo Die Erklirung der Menschen- und Biirgerrechte, la libertad religiosa representd el
germen de la lucha por todos los demds derechas fundamentales de libertad.”).

3. NATAN LERNER, GROUP RIGHTS AND DISCRIMINATION [N INTERNATIONAL Law 7
{2d ed. 2003) {“Internattonal human rights law actually began, ratcher tmidly, as an attempt to
protect discriminated groups, particularly religious minorities . . . .”).

4. Id. (“Since the seventeenth century, several reaties incorporated clauses ensuring
certain rights to individuals or groups with a religion different from thae of the majoricy.”).

5. Ses Jonathan E. Hendnx, Comment, Law Without State: The Collapsed State
Chnllenge to Traditional International Enforcement, 24 Wis. INT’L L.J. 587, 623 (2006)
(“[Algreements occurred between European governmencs and the Ortoman Empire to protect
Orthodox Christians in mid nineceenth-century Greece.”),

6. See 1 L. OPPENHEIM, INTERNATIONAL LAW: A TREATISE 313 (H. Laucerpachr ed.,
8th ed. 1955) (“Intervention {by European countries] was often resorted to in order o put a
stop to the persecution of Christans in Turkey.”); David J. Scheffer, Teward a Modern
Doctrine of Humanitarian Intervention, 23 U. TOL, L. REV. 253, 254 n.4 (1992) (“The major
European powers of the Concert of Europe intervened collectively on a number of occasions
dnring the 19th century and eardy 20th century to protect Christian populations in non-
Christian stares {rypically found in the Turkish/Oweman Empire).”); Bany M. Benjamin,
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689] Mexican Legisiation on Religion

The Treaty of Berlin, signed in 1878, is particularly interestung
because it grants special legal status to certain religious groups.” The
Treaty also served as a model for the system of protecton for
minorites that was later established within the framework of the
League of Nations, an organization that played a very important role
in creating an international system for protecting minorities.®

In 1941, President Franklin D. Roosevelt eloquentdy promoted
the cause of international human rights, among which he included
religious freedom. In his famous “Four Freedoms” speech, he called
for “a world founded upon four essential human freedoms.”” He
labeled these freedoms as follows: “freedom of speech and
expression,” “freedom of every person to worship God in his own
way,” “freedom from want,” and “freedom from fear.”'® Roosevelt’s
vision of “moral order,”"! as he characterized it, became a clarion call
for the countries that fought against the Axis during World War 11
and subsequently founded the United Nations.'?

The foregoing should not be too surprising given thar religion
exists in all societies, at all umes, and in all places. No society,
ancient or modern, has existed in which the phenomenon of religion
does not occupy a significant place in people’s lives.'* In The Ancient

Note, Unilateral Huwanitarian Intervention: Legalizing the Use of Force To Prevent Human
Rights Aerociries, 16 FORDHAM INT'L L.]. 120, 128 (1992) (*[I]n 1829 . . . France, Britain,
and Russia milicrily enforced the 1827 Treary of London in order to prevent massive
bloodshed in Greece, then under Ottoman oceupation. France intervened militarily in Syria in
1860 1o protect the Christian population from slaughter ac the hands of the Ottoman
empire.”). For a list of some of the incidents where European countries intervencd to protect
Christians from Ottoman oppression, see Scheffer, stepra, ar 254 n4.

7. See James E. Wood, Jr., The Relationship of Religious Liberty to Civil Liberty and a
Deesmocratic State, 1998 BYU L. REV. 479, 496 (stating that thc Treaty of Betlin of 1878 had
“provisions for the equal rights of religious minorities™).

8. See Makau Mutuwa, The frag Pavadox: Minovity and Group Rights in a Viable
Consitution, 54 BUFE. L, REV. 927, 929 (2006} (stating that the League of WNations
“csrablished the first effective ser of norms, processes, and institutions for the protection of
minorntes.™ ).

9. 9 THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 672 (Samuel
1. Roscnman ed., 1941).

10. Id.

11. I

12. Thomas Buergenthal, Imternarional Human Rights Law and  Instieutions:
Accomplishments and Praspects, 63 WasH. L. REV. 1, 3 (1988).

13. ROY A. RAPPAPORT, RITUAL AND RELIGION IN THE MAKING OF HUMANITY 1
(1999) (“No sociery known to anthropology or history is devoid of what reasonable observers
would agree is religion . .. .").
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Ciry, Numa Denis Fustel de Coulanges states that during ancient
times, religion or religious ceremonies consttuted the nexus of all
societies: “Just as a domestic altar held the members of a family
grouped around it, so the city was the collective group of those who
had the same protecting deities, and who performed the religious
ceremony at the same alrar,”" Fuste! de Coulanges further notes that
“[i]t was . . . religion that founded the family and established the
first laws.”!®

Distinguished jurist Rudolf von Ihering agrees with this
characterization, noting that “the religious element and the fas (the
religious, sacred, or revealed law) were at the heart of all life in
Rome.”'® He further states that

[bly virtue of religious consecration, the State and all its organs
exist under the protection of religion. In a cerrain way, the State
becomes a kind of temple or divine edifice in which reforms cannot
be inuoduced withour the consent of the gods who inhabit it.
There is not a single department within the government that is not
consecrated to some divinity, and the Romans could nor conceive
of a political union without religious links. Every gens, every curia,
and every tribe has its particular form of worship. Furthermore,
when Rome wants to form a lasting alliance with other peoples, it
enters into religious worship with them. For this reason, Rome
adopts the gods of all pecoples with whom it forges alliances. At the
same ome, Rome opens to its allies the cult of Capitoline Jupiter,
protector of the Roman State. The gods are gods of the State.
Their dominion cannot extend beyond rhat of the State, bur their
dominion necessarily extends to the boundaries of the Stace,
growing or diminishing in step with the State’s power."”

14. NUMA DENIs FUSTEL DE COULANGES, THE ANCIENT CITY: A STUDY ON THE
RELIGION, Laws, AND [NSTITUTIONS OF GREECE AND ROME 138 (Johns Hopkins Univ. Press
1980) (1864).

15. Id ac112-13.

16. 1 RUDOLF von IHERING, EL ESPIRITU DEL DERECHO ROMANC 193 (Oxford
Univ, Press 2001) (1865} (“[E]l clemento religioso y el fas (es el derecho religioso, santo o
revelado) se encarnaban en la vida entera de Roma.™).

17. I1d. (“[E]l Estado, con todo su organismo por medio de la consagracidén religiosa
esta bajo cl amparo de la religion y se convierte en cierto modo en un templo o edificio divino,
en el que no se pueden introducir reformas sin la voluntad de los dioses que lo habitan. No hay
en ¢él ningin departamento que no esté consagrado a alguna divinidad, y los romanos no
podian concebir unién politca sin vinculos religiosos; no solamente cada gens, cada cuna y
cada wibu dene su culto particular, sino también, cuando Roma quierc fundar con otros
pueblos una atianza durable, debe entrar al mismo tiempo en comunicacién religiosa con ellos.
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B. Religion and Law

In addition to its personal dimension within the individual
conscience, religiosity has a social, or communitarian, dimension as
well. The relationship between religion and law stems from humans’
need to live according to their beliefs and convictions while still
living in society. To speak of organized society is to speak of law. A
religious society inevitably requires a legal system to maintain order
in the religious world. This order is necessary because religions tend
to satisfy a series of interests having religious character. Believers
require certain social goods to satisfy their religions needs. This
situation can create conflict between believers or berween believers
and non-believers. Laws concerning religion, like all legal systems,
establish an order that makes social life possible and that seeks to
reconcile potential conflicts that can arise among those seeking the
same social goods.

At the same tme, religions themselves have brought about
distinct organizations and institutions. They establish rights and
duties in many areas, including the inner life of the various members
of the church or group, the management of economic resources, the
establishment of beliefs, the education of members, the functions
and jurisdiction of group authorities, and the regulation of religious
ceremonies. For these reasons, one must necessarily affirm that #é;
religio 1bi tus.'®

Based upon the foregoing considerations about religious
freedom, it is evident—as Joaquin Mantecén has observed—that the
topic is especially complex. Furthermore, the concept of religious

Por eso Roma acoge los dioses de todos los pueblos con que se alia, y por su parte les abre el
culto de Japiter Capitoline, protector de todo ¢l Estado romano. Los dioses son dioses del
Estado; su dominio no puede extendersc mis alld del que al Estado corresponde; pero si
necesaramente tan lejos como ¢l, y crece o restringe en la misma proporcion que el poderio
del Estado.™).

18. This phrase, looscly translated, means “where there is religion, there is also law.” See
Antonio Molina Melid, EI Hecke Religioso v Su Dimenidn Individual y Socinl, in LAs
LIBERTADES RELIGIOSAS: DERECHO ECLESIASTICO MEXICANGO 44 (Antonio Molina Melia
ed., 1997). Melid wrote the following regarding the social nature of religion: “Religious
sociology confirms that the bome religiosus has felt it necessary to reveal his beliefs and live
them with people of the same beliefs, to the point of creating numerous religious
organizations, associations, or groups with a variety of manifestations.” 4. av 41. (“La misma
sociologia religiosa nos confirma que el homo religiosus ha sentdo necesidad de exteriorizar sus
creencias y vivirlas con sus correligionarios, hasta ef punto de crear numerosas organizaciones,
asociaciones o grupos religiosos con una gran variedad de manifestaciones.™).
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freedom is not casily defined, given that “one can approach it from
so many different perspectives, each with muldple and intricate
implications of all kinds: psychological, philosophical, ethical and
moral, religious, sociological, historical, political, [and] legal . . . .»"

The concept of religious freedom is necessarily connected to that
of religion, “but one cannor easily provide a definiuon of religion
that covers every possible aspect the word entails.” Religion implies
a supernatural dimension, “but it also suggests a multi-faceted
human and social reality as well. For this reason, one cannot possibly
exhaust the concept with a single definition alone.”® According to
Mantecén, some scholars have collected up to 150 different
definitions of the word “religion.”*? “In many cases, social scientists’
approach to the «concept of religion has been purely
phenomenological.”® The fact that there are many different
religions, which differ in significant ways, also contributes to the
difficulty of articulating a single, clear definiion.* Nevertheless, in
one form or another, all religions address the fundamental questions
of life:

What is man? Whar is the meaning, the aim of our life} What is
moral good, what [is] sin? Whence suffering and what purpose
does it serve? Which is the road to true happiness? What are death,
judgment and retribution after death? What, finally, is that ultimate
inexpressible mystery which encomgasscs our existence: whence do
we come, and where are we going?®

19. Joaquin Mantecon, La Libertad Religiora come Devecho Humano, i TRATADO DE
DERECHO ECLESIASTICO 85 {Ediciones Universidad de Navarra, $.A., 1994) (“[La libertad
religiosa es] un concepo que puede estudiarse desde distintos puntos de vista, y con miltiples
c intrincadas implicaciones de todo tipo: psicolégicas, filos6ficas, ¢rico-morales, religiosas,
sociologicas, historicas, politicas, juridicas . . . .7).

20. fd. at 87 (“[N]o resulta ficil proporcionar una definicién de religidon que abarque
todos los posibles aspectos que entrafa. ™},

21. Id. (*[L]a religion . . . implica una dimensién sobrenatural . . . pero muestm
también una vertiente humana y social con mdltiples perfiles, de tal forma que resulta
imposible agortar ¢l concepto ¢n una sola definicién,™),

22. id. «87-88.

23. Id. at 87 (“En muchos casos la aproximacién al concepto de religion por parte de las
ciencias sociales es puramente fenomenoldgica.”).

24, Id. at 88 (“Orra mzén que justifica la dificuttad de definirla puede estribar en el
hecho de que no existe una Gnica religion, sino muchas, que ademds pueden resuliar—y de
hecho resultan—muy diferentes entre si.”).

25, Second Vatican Council, Nontra Aetate: Declararion on the Belation of the Church to
Non-Christian Religions § 1 (Oct. 28, 1965), available et hup://www vatican.va/archive /
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The societal dimension of religion, mentioned previously,
requires that “the State enact laws to regulate certain aspects of the
social dimension of the citizenry’s religious life.”?® “State religi[ous]
law concerns the solutions or approaches that different states have
applied to religion.”?’

Today, most people think of religious freedom as both a right
that guarantees the ability to practice one’s religion freely, whether
individually or in association with others, and a restriction on
religion-based discrimination by the State.?® Religious freedom is a
human right with unique characteristics. Human rights are rights
inherent in human nature; they have their foundation in the dignity
of every person. All humans have rights and duties that flow directly
from their humanity itself. For that reason, these rights and duties
are universal and inviolable; they cannot be renounced or waived in
any way.?

C. Dimenstons of the Law of Religious Freedom

Today, the human right of religious freedom—the “fruit and
guarantee of all other civil rights”*—is principally considered a type
of immunity against coercion. In other words, individuals cannot be
prevented from living according to the dictates of their conscience,
nor be forced to live against the dictates of their conscience.

Although the right to religious freedom is an individual and

personal right, it appears in multiple forms.*' All of these forms can

hist_councils/ii_vatican_council /documents/vat-ii_decl_19651028_nostra-acrate_en. himl.

26. Mantecén, mpra note 19, at 90 {quoting Pedro Lombardia, El Derecho Eclesidstico,
in DERECHO ECLESIASTICO DEL ESTADO ESPANOL 28 (2d ed. 1983)) (“[L]a dimensién social
del fenémene religioso ileva consigo la necesidad de que el Estado discipline, por medio de su
derecho, determinados aspectos de la dimensidn social de la vida religiosa de los ciudadanos.”).

27. Id. at 91 (“Las soluciones o rratamiento juridico qne los diferentes Estados han
dado al fenémeno religioso constituye el objeto del Derecho eclesidstico.™).

28. Id. ar91-92.

29. Ser Universal Declaration of Human Rights, pmbl., G.A. Res. 217A (II1), ac 71,
U.N. GAOR, 3d Sess., 1st plen. mig., U.N. Doc. A/810 {Dec. 12, 1948) [hercinafer 1948
Declaration] {“Whereas recognition of the inherene dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and peace in
the world.”).

30. Dereo de Reconocimiente Oficial, 1.AS NOTICIAS MEXICO, July 9, 2001,
htep: / /www lasnoriciasmexico.com /222032 .hrml {quoting Pope John Paul 11} (“El Pontifice
sefialo que ‘en un Estado de Derecho, el reconocimiento pleno de la libertad religiosa es, a la
vez, fruto y garantia de las demads libertades civiles . . . ™).

31. IVAN C. IBAN & LUIS PRIETO SANCHIS, LECCIONES DE DERECHO ECLESIASTICO
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requires to make worship complete and coherent.

BRIGHAM YOUNG UNIVERSITY LAW REVIEW {2007

be characterized as generating negative rights, which prevent others
from interfering with one’s religious pursuits.” Thus, the right to
religious freedom represents a “legally guaranteed realm of immunity
for practicing religious faith and fulfilling all duties that such practice
»n33

The right ro religious freedom includes the following elements:
freedom of conscience; freedom to worship; freedom to spread one’s
religious beliefs, ideas, and opinions; the right to train members of
one’s faith; freedom to teach and the right to provide religious
education; the right to meet together and manifest belief; the right
of association; and, finally, the right to conscientious objection.*

D. Three Precursors to the 1981 Declaration

After World War II, general declarations of human rights treated
religious discrimination in the same way as other forms of
discrimination.”*® Nevertheless, progress in the area of religious
freedom was extremely slow, particularly when compared to the
progress made in combating racial discrimination.* This section
briefly describes three United Nations documents that address
religious freedoms.

In 1948, the United Nations issued the Universal Declaration of
Human Rights (“1948 Declaration”), which refers to freedom of
belief in its preamble.”” This Declaration prohibits any kind of
discriminatory distinction,®® and proclaims that every person enjoys
“the right to freedom of thought, conscience and religion; this right

" includes freedom to change his religion or belief, and the freedom,

either alone or in community with others and in public or private, to
manifest his religion or belief in teaching, practice, worship and
observance.”” Finally, the 1948 Declaration establishes that

95 (1985).

32. I

33. Id. {“lLas faculrades que comprende ¢l derecho de libertad religiosa suponen la
garantia juridica de un dmbito de inmunidad para pracdcar ¢l acto de fe y cumplir con todos
los deberes que ese acto lleve aparejade para ser completo y coherente.™). :

34, Seeid ar95-112.

35. LERNER, supranote 3, at 34.

36. Id

37. 1948 Declaradon, ssipra note 29, pmbl.

38. IHd.am. 2.

39. Id art. 18,
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“[pJarents have a prior right to choose the kind of education that
shall be given to their children,”*® which purportedly includes
religious education.

In 1966, the United Nations issued the International Covenant
on Civil and Political Rights (ICCPR).*' Like the 1948 Declaration,
the ICCPR states that “[e]veryone shall have the right to freedom of
thought, conscience and religion,”* but further adds that no person
shall “be subject to coercion which would impair his freedom to-
have or to adopt a religion or belief of his choice.”** Additionally,
the ICCPR states that the “[f]reedom to manifest one’s religion or
beliefs may be subject only to such limitations as are prescribed by
law and are necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of others.”* The
ICCPR also addresses religious education for children and parents’
rights concerning the same.** All of these religious freedoms are
given added protection under the ICCPR, which specifically
prohibits their derogation under any circumstances.*

In 1966, the United Nations also issued the International
Covenant on Economic, Social and Cultural Rights (ICESCR).¥
The ICESCR, reiterating the language of the 1948 Declaration,
states that education should “promote understanding, tolerance and
friendship among all natons and all racial, ethnic or religious
groups.”™® Additionally, the ICESCR further establishes that parents
have the right “to ensure the religious and moral education of their
children in conformity with their own convictions.”*

These three international documents were the precursors to the
1981 Declaration on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or Belief (“1981

40. Id. arc. 26(3).

41. International Covenant on Civil and Political Rights, epened for sigmature Dec. 19,
1966, 999 U.N.T.S. 171 [hereinafter ICCPR].

42. Id.art. 18(1}, see also 1948 Declaration, sspra note 29, art. 18,

43, ICCPR, sepra note 41, art. 18(2).

44. Id.art. 18(3).

45. Id am. 18(4).

46. Id.ar. 4(2).

47. Internatonal Covenant on Economic, Social and Cultural Rights, opened for
signature Dec. 16, 1996, 993 U.N.T.S. 3 (hercinafter ICESCR].

48. Id. art. 13(1).

49, Id. ar. 13{3).
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Declaration”),”® which is currently the international document

reflecting the highest degree of development and maturity of the
right to religious freedom.

E. The 1981 Declaration on Religious Intolerance and Discrimination

The 1981 Declaration was approved by the United Nations
General Assembly on November 25, 1981.%! The drafters included
the word “belief” in the Declaraton’s title “to meet the objections
of those who felt the need to stress the protection of the rights of
non-believers, such as rationalists, free-thinkers, atheists and
agnostics.”” The term may have been inspired by the doctrine of
John Courtney Murray, who believed that the right to religious
freedom was a part of a larger concept—the freedom ro express one’s
fundamental beliefs.>

The nght to religious freedom—or the right to express
fundamental beliefs—grants recogniton and legal guarantees to
religious beliefs as well as to atheistic and agnosric opinions. For
both believers and non-behevers, this equal treatment has particular
importance in maintaining and creating a placform of positive
consensus concerning human values.

Notwithstanding the foregoing, scholars such as Pedro-Juan
Viladrich and Javier Ferrer Ortiz affirm chat

[wlhat agnosticism and atheism enjoy in terms of free exercise or
worship is a value recognized by the nght of religious freedom.
What they enjoy in terms of ideological and ethical systems—free
manifestation; living in harmony with one’s beliefs; teaching and
spreading beliefs individually, murually, or instituionally; and
engaging in these activites in private and in public—flows from
rights such as freedom of thought and freedom of conscience, ™

50. Declararion on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief, G_A. Res. 36/55, at 171, UN., GAQR, 36th Sess., Supp. No. 51,
U.N. Doc. A/36,/684 {1981} [hercinafter 1981 Declaration].

51. Id

52. LERNER, supra note 3, at 89,

83. %z John Courtney Murray, The Declararion on Religious Freedom, in WAR,
PoVERTY, FREEDOM: THE CHRISTIAN RESPONSE 5-19 (1966).

54, See Pedro-Juan Viladrich & Javier Ferrer Omiz, Los Principios Informaderes del
Derecho Eclesidstico, in DERECHO ECLESIASTICO DEL ESTADO ESPANOL 215 (3d ed. 1993)
(“Lo que ¢l agnosticismo y el atefsmo tiene de ejercicio libre y propio del acto de fe es un bien
o valor recenocido por el derecho de libertad religiosa. Lo que contiene de sistemna ideolégico
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According to Viladrich and Ferrer,

[a]theism as shared by a group of atheists, that is to say, an atheist
society, is not the same as an organized religious body. The
differences are not merely historical—religious bodies have a social
presence and an institutional, and sometimes mult-secular,
dimension—but conceptual: a religious body is a religion-specific
communizy, and for that reason, they are afforded religious freedom
and the freedom of worship. An atheist group, by definition, is not
a religious group, but an édeolagical or ethical communiry, or both
things simultaneously. Therefore, atheists” legal position receives
the protection that the freedoms of thought and conscience grant
to atheism’s various forms, or even the general system for
regulating associations and foundations.*®

Although the 1981 Declaration provides for various religious
freedoms and protections, it is non-obligatory:

[I]t is no more than . . . a non-binding instrument which carries
with it only the moral weight of a UN solemn statement,
expressing the more or less agreed upon trends prevailing in the
international community on a given subject at a specific time. As
with other UN declarations, it does have certain legal effects and
exerts a high degree of expectation of obedience by members of the
international community to the extent thar it may evenrtually be
considered as staring rules of customary international law.¢

Regardless of one’s perspective, there can be no doubt that the
adoption of the 1981 Declaration marked an important step in
religious groups’ struggle to obmain some of the protections afforded
racial and ethnic groups under the then-current scheme of human
rights law.

y ético—su libre manifestacién, ¢l vivir en consonancia con esas opciones, ensefiarlas,
difundirlas, individual, asociada o instmcionalmente, en piiblico y en privado, etc.—es materia
de los dercchos de libertad de pensamiento y de liberrad de conciencia.”),

55, fd. ac 215 n.70 (*El atelsmo compartido por varios sujctos asociados, ¢sto es, una
socicdad ateista no ¢s lo mismo que una confesion religiosa. Las diferencias no sélo son de
orden histérico—hay un arraigo social y una dimensidn institucional en las confesiones, a veces
multisecular—, sino conceprual: una confesidn es el colectivo especifrco de Lo religioso y por ello
sujeto de la libertad religiosa y de culto; un grupo atco, por definicién, no es un grupo
religioso, sino un colective ideoldgico o ético o las dos cosas al mismo dempo. De ahi que su
lugar juridico sea la proteccién que el derecho de libertad de pensamiento y de conciencia da a
sus formas asociadas o, incluso, el régimen coman de las asociaciones y fundaciones.™).

56. LERNER, supra note 3, at 96.

699



BRIGHAM YOUNG UNIVERSITY LAW REVIEW {2007

F. Religious Freedom in the 1981 Declaration

Article 6 of the 1981 Declaration states that “the right to
freedom of thought, conscience, religion [and] belief” includes the
following freedoms:

(#) To worship or assemble in connection with a religion or
belief, and to establish and maintain places for these purposes;

() To establish and maintain appropriate charitable or
humanitardan insdrutions;

{¢) To make, acquire and use to an adequate extenr the
necessary articles and materials related to the rites or customs of a
religion or belief;

{(d) To write, issue and disseminate relevant publications in
these areas;

(¢) To teach a religion or belief in places suitable for these
purposcs;

(f) To solicit and receive voluntary financial and other
contributions from individuals and institutions;

(@) To train, appoint, clect or designate by succession
appropriate leaders called for by the requirements and standards of
any religion or belief;

{#) To observe days of rest and to celebrate holidays and
ceremonies in accordance with the precepts of one’s religion or
belief’

(#) To establish and maintain communications with individuals
and communities in matters of religion and belief at the national
and international levels.”’

Given how the right to religious freedom is delineated in Article
6, it is clearly a unique freedom. In other words, the right to
religious freedom is not simply another kind of ideological freedom
or freedom of thought; rather, it is a distinctive right. What appears
to shape the right to religious freedom as unique and distinct from
other rights is its communitarian aspect. Religious freedom entails a
cultic freedom, not simply a culural freedom. Thus, religious
freedom necessarily includes the rnght to establish social groups
specifically for religious purposes.

Other international documents implicitly recognize that religious
life has collective dimensions that deserve respect and protection;
nevertheless, these documents provide few concrete details about the

57. 1981 Declararion, s#pra note 50, art. 6.
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legal status of religious groups as such. As previously mentioned, the
United Nations’ 1981 Declaraton represents its most important
pronouncement since the 1948 Declaration, in which it first sought
to end religious persecution and discrimination. One of the 1981
Declaration’s principal advances is that it addresses not only the
individual or personal dimension of the right to religious freedom,
but the communitarian dimension as well.*® Article 6 recognizes the
rights of religious groups as such, which the State should guarantee
and protect. Thus, Article 6 constitutes the modern model for what
religious freedom means.

The principal focus of Article 6 lies in its attempt to establish the
foundadons for a standard of freedom for religious groups. This
attempt is made with the understanding that, as Article 7 makes
clear, the rights and freedoms set forth in the 1981 Declaration are
intended to be recognized in “national legislations in such a manner
that everyone shall be able ro avail himself of such rights and
freedoms in practice.” This statement indicates that the United
Nations conceives the rights and freedoms set forth in the 1981
Declaration as the minimum protection that state law should
guarantee to any religious group, independent of how particular
legal systems regulate relatons between the State and religious
groups.

As a final point, it is significant that many years ago, the United
Nations Commission on Human Rights began a project to create a
draft conventdon dealing with religious intolerance and
discrimination; this effort appears to have remained in suspense. For
this reason, it is absolutely necessary to use all possible measures to
ensure thar states adopt the principles of the 1981 Declaration into
their domestic legislation.,

S8. Compars 1948 Declaration, supra note 29, arts. 2, 16, 18, 26 (guarantecing
individuals the rights to religious freedom of conscience, religions practice, and freedom from
discrimination with regard to religion more generally, but without specific guarantees
regarding religious communities), with 1981 Declaration, sxprs note 50, art. 6 (providing
specific guarantees regarding the formation of religious communities and institutions, and
communication with them).

59. 1981 Declaration, supra note 50, are. 7.
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ITI. MEXICAN LEGISLATION ON RELIGION

The current Mexican Constitution was established in 1917 and
has experienced hundreds of changes throughout its existence.* The
Constitution originally represented one of the most restrictive
constitutions in the world with regard to religious freedom.*
Between 1926 and 1929, this simation provoked the Cristero
Rebellion, a bloody war fought in defense of religious freedom.®* By
the early 1940s, however, the Constitution’s ant-religious provisions
had ceased to be vigorously applied, even though they had not been
officially derogated.®

In 1992, substantial amendments were made to the five
constitutional articles concerning matters of religion: Articles 3, 5,
24, 27 (sections II and III), and 130.%* The Ley de Asociaciones
Religiosas y Culto Publico (LARCP) was passed in that same year.%®
Eleven years later, the reguladons implementing the LARCP were
approved.®®

The new legal framework marked a never-before-seen stage in
relations between the political and religious spheres in Mexico. This
stage concerned not only the Catholic Church—although the
Catholic Church certainly received the most atrention—but also
many other religious faiths, all of which color Mexican soctety with
different hues and make it a society of religious pluralism.%’

60. Stephen Zamorm & Jos¢ Ramén Cossio, Mexican Consitutionalism After
Presidencialione, 14 INT'L . CONST. L. 411, 412 (2006}.

61. See MICHAEL C. MEYER & WILLIAM L. SHERMAN, THE COURSE OF MEXICAN
HisTORY 543—44 (5th ed. 1995) (discussing the limitations on religious freedom chat were
contained in the original 1917 Consdtution),

62. Id. ar 587-89 {giving a historical account of the Cristero Rebellion).

63, Ser 4d. at 627-28 {discussing the election of President Manuel Avila Camacho in
1940, which led w the end of anticlericalism and ¢nforcement of anti-religious construtional
provisions).

64. Constiucién Politica de los Estados Unidos Mexicanos, as amended, art. 130(a),
(c)—(e), Diaro Oficial de la Federacién [D.0Q.], 5 de Febrero de 1917 {Mex.) [hereinafter
Mexican Constitution].

65. Ley de Asociaciones Religiosas y Culto Piblico [Law of Religious Associations and
Public Worship], as amended, arts. 3, 5, 24, 27, 130, D.O,, 15 de Julio de 1992 {Mex.)
[hereinafter LARCP].

66. Reglamento de la Ley de Asociaciones Religiosas y Culto Publico [Reguladons of
the Law of Religious Associations and Public Worship], D.0O,, 6 de Noviembre de 2003
{Mcx.) [hereinafier RLARCP].

67. Today, the vast majority of Mexican citizens declare themselves to be Catholic, but
other religious denominations are making a gradual advance. According to the most recent
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Although the consdrutional amendments mentioned above
represented a positive direction in favor of religious freedom, they
did not go far enough. Specifically, they left in place various
restrictions on religious freedom that are in conflict with some of the
principles set out in the international documents on religious
freedom described above.

This Part discusses the principal restrictions on the right of
religious freedom within Mexico’s current legal framework using the
four international documents on religious freedom discussed in Part
II—particularly the 1981 Declaration—as a paradigm. The following
sections outline these resmictions, which include restrictions affecting
ministers of religion, conscientious objectors, religious freedom in
education, media of mass communication, and spiritual assistance for
members of the military.

A. Ministers of Religion

Article 130 of the Constitution, as amended, refers to “ministers
of religion” in muldple sections; however, the Constitution does not
specify the meaning of this term.®® Nevertheless, the LARCP states
that “ministers of religion include all persons having the age of
majority upon whom the religious associations to which they belong
confer that character.”®

Article 130 and the LARCP create an exception for ministers of
religion in terms of their status as citizens.”® Specifically, ministers
have no right to a passive vote,”! nor can they hold high public

Mexican census, conducted in 2000, 87.99% of citizens claimed Catholic affiliation, 5.2%
claimed Protestant affiliation (including historical religions; Pentccostals and Neo-Pentecostals,
the Church of the Living God, the Pillar and Ground of the Truth; the Light of the World;
and other evangelical groups), 2.07% claimed Biblical bur non-evangelical affiliation {including
Seventh-Day Adventists, Jehovah’s Witnesses, and the Church of Jesus Christ of Lauer-day
Sainus, also known as the “Mormons™), 0.05% claimed Jewish affiliation, ¢.31% claimed other
religions, and 3.52% chimed no religion. See XIT Censo General de Poblacién y Vivienda
2000, ovailsble ar hup://www.inegi.gob.mx/prod_serv/contenidos/espanol,/bvinegi /
productos/censos/ poblacion/2000 /definitivos /Nal /tabulados /00re01 pdf. Naturally, these
percentages could have changed slightly during the scven years that have clapsed since the
census took place.

68. Mexican Constitution, supra note 64, art. 130(c)—(¢).

69. LARCP, supre note 65, art. 12 (¥[S]e consideran ministros de culta a todas aquellas
personas mayores de edad a quienes las asociaciones religiosas a que pertenczcan confieran ese
cardcter.”).

70. Mexican Consticution, sapra note 64, art. 130(d); LARCP, supra note 65, art. 14.

71. A “passive vote” is the right to be voted into office, whereas an “active vote” is the
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office, unless they definitvely abandon their ministry for a specific
period of tme beforehand.” To have the right to a passive vote, the
period 1s five years before the relevant election; to hold high public
office, the time period is three years before acceptance of the public
office.”® This restriction against- ministers is discriminatory: it limits
their citizenship rights for no other reason than their position as
ministers.

It should be emphasized that the status of a citizen represents a
truly essential key in a democratic state that is founded upon the
equal participation of every citizen in popular sovereignty. As
Viladrich and Ortiz write,

At this level there is not not can there be any difference in status or
capacity; the violation of this common and radical condiion—or
the existence of diverse categories of citizens in a democratic state,
which qualifies as the same thing—represents not only the violation
of a subjective right, but the negation of what democracy means.”

A democratic state cannot, without compromising its own
legitimacy, use its legal system to deprive the political rights, or a
part thereof, of its citizens out of fear that they might illicitly
influence electoral processes. A democratic state assumes the risk of
liberty. It affords all potential candidates or representatives the
freedom to assume their own moral responsibiliy—to govern
themselves with their own conscience—with the caveat, of course,
that their behavior not be criminal. Most importantly, a democratic
state grants to the people themselves the responsibility to decide for
whom they will vote, even though they might “err” in doing so. A
democratic state has genuine confidence in the capacity of the
people, even the simple and the illiterate, to know what they desire.
In contrast, the authoritarian and paternalistic state begins with the
premisc—whether acknowledged or not—thar the people lack the
discernment to rationally choose their leaders. This premise

right to vote. See Jorge A. Vargas, Freedom of Religion and Public Worship in Mexico: A Legal
Commentary on the 1992 Federal Ace on Religious Matters, 1998 BYU L. REV. 421, 447

72. Mexican Constitution, supra note 64, art. 130(d); LARCP, sipra note 65, art. 14.

73. LARCP, supra note 65, art. 14.

74. Viladrich & Onriz, supra note 54, at 202 n.55 (“En ese plano ni hay—ni puede
haber—difercncias de calidad o posesién del dtulo, porque la violacién de esa comiin y radical
condicién o, lo que es lo mismo, la existencia de diversas categorias de ciudadanos en un
Estado democrivico, no sélo representa la conculcacién de un derecho subjetivo sino rambién
la negacién de su esencia democritica.”).
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essentially relegates the people to the permanent status of under-
aged minors. For that reason, the authoritarian state must shield its
citizens from the pernicious influences that could affect the people’s
political will, especially when those influences do not coincide with
the will of the governing class.

Ministers of religion should enjoy the same rights and have the
same obligations as anyone else; they should not be given special
privileges nor be subject to special discrimination. Thus, a
democratic state should not deprive ministers of religion from
exercising their human rights in the political arena. True democracies
cannot accept the argument that spiritual funcuons are incompatible
with political activity and that the people must therefore be
protected against the danger of being politically influenced by those
having spiritual and moral authority over them.

It is one thing for a church to impose a duty of political
abstention upon its ministers and for those ministers to freely accept
that durty, just as they may renounce marriage and business pursuits.
It is quite another thing for the legal system to deprive such rights
from citizens who happen to be ministers. Such deprivation is a
blatant case of religion-based discrimination, which the international
law of human rights specifically prohibits. Simultaneously, this
deprivation limits the political rights of all citizens to the degree that
it limits their opportunity to elect ministers of religion—who have
been unduly excluded from the right to a passive vote—to represent
them in public office.

Article 130 of the Constitution also prohibits ministers of
religion from “insult{ing] patriotic symbols in any way.””®
Furthermore, the implementing legislation for this article adds that
ministers cannot “in any manner induce others o reject” patriotic
symbols.”® These provisions assume that ministers, simply because
they are ministers, are more likely to betray national symbols than
the rest of the population. This assumption is both offensive and
discriminatory. Additionally, it i1s unwarranted from a legislative
perspective because the illicit behaviors addressed in Article 130 are

75. Moeyican Constitution, sspre note 64, art. 130(¢) (“Los ministros no podran . . .
agraviar, de cualquier forma, los simbolos patrios.”),

76. LARCP, stpra note 65, art. 2911} (“[Los ministros no podrin] [a]graviar a los
simbolos patrios o de cualquicr mode inducir a su rechazo . . . .7).
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already prohibited in the Federal Criminal Code and in the Law on
the State Seal, the State Flag, and the National Anthem.”

Article 130 contains another serious restriction that infringes not
only upon political freedoms of ministers of religion, but also their
freedoms to express belief, to write, and to publish.”® The
Constitution specifically grants these freedoms to all citizens in
Articles 6 and 7. Article 130, however, prohibits ministers from
exercising these freedoms: “[1]n public meetings, in acts of the
religious group, in religious propaganda, or in religious literarure,
[ ministers may not] oppose the laws of the country or its institutions

.. .7* The LARCP, which is the legislation implementing Article
130, includes the prohibition that ministers may not “oppose the
laws of the country or its institutions in public meetings.”®' The
penaltes for violating this prohibition include a “fine of up to
twenty-thousand days of the current minimum daily wage in the
Federal District.”*

Besides restricting the ability of ministers of religion to exercise
rights granted to all other Mexican citizens, the limitations in Article
130 violate the 1981 Declaration,* the ICCPR,* and the American
Convention on Human Rights (ACHR).*® These international
documents recognize human rights concerning freedoms of
conscience, thought, oral and written expression, information, and
opinion on any subject whatsoever. Furthermore, these documents

77. Cédigo Penal Federal {C.P.F.] [Federal Criminal Code], 85 amended, art. 191,
D.O,, 14 de Agosto de 1931 (Mex.); Ley Sobre el Escudo, la Bandera y el Himno Nacionales
[Law on the State Seal, the State Flag, and the National Anthem], s amended, art. 56, D.O.,
8 de Febrero de 1984 {Mex.). All of these prohibitions concern matters related to
conscientious objection, a right thar Mexican legislation does not recognize in any form. See
infra Part 111.B.

78. Mexican Constitution, swpra note 64, art. 130.

79. Id ams. 6,7.

80. I4. art. 130(¢) {“Tampoco [los ministros] podrin en reunidn piblica, en actos del
culto o de propaganda religiosa, ni en publicaciones de caricter religioso, oponerse a las leyes
del pais o a sus instituciones . . . 7).

81. LARCP, spra note 65, art. 29(X) (“[Los ministros no podrin] [o]ponerse a las
Leyes del Pais o a sus instituciones en reuniones piblicas . . . .").

82. Id art. 32(II) (“A los infractores de la presente ley se les podra imponer . . . [m]ulta
de hasta veinte mil dias de salario minimo general vigentr en ¢l Distrito Federal ),

83. See 1981 Declaration, supra note 50, ars. 2(1), 7, 18, 19, 30.

84. See ICCPR, supra note 41, ares. 2(1), 3,5, 18, 19(2), 26.

85. Ser American Convention on Human Rights, arts. 1, 2, 12, 13(2), 24, Nov. 22,
1969, 1144 U.N.T.S. 123 [hercinafter ACHR].
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obligate the signatory states o respect and guarantee these rights to
all individuals without regard to race, color, sex, language, religion,
or opinion {political or otherwise) and to avoid restricting or limiting
these fundamental human rights—regardless of any justification
proffered by law, convention, regulation, or custom.

Mexico accepted, ratified, and promulgated these international
documents without publishing any kind of interpretative declaration
or reservation excluding ministers of religion from the freedoms of
thoughr, expression, and publication contained in the international
documents.®”® According to Article 133 of the Constitution, these
documents form part of Mexico’s legal and consttutional
framework.” Consequently, Mexico not ounly unjustifiably violated
its international obligations but violated its own constitutional law
when it restricted ministers from exercising those rights.

Some may contend that the foregoing prohibitdons do not
represent restrictions on ministers’ human rights since the law
prohibits only “opposition” to the country’s laws and institutions,
not “criticism.” Specifically, they might assert that opposition means
either refusing to obey the law or not permitting government
institutions to function, while criticism simply means disagrecing
with laws and institunons. For several reasons, this interpretation is
incorrect. First, a prohibition against disregarding one’s legal
obligations for religious reasons already exists in the LARCP.®
Second, in the political context, the word “opposition” generally has
a broader meaning than obstructing institutions or disobeying the
law; it ofren connotes criticism or simple disagreement. Third, if
“opposition” goes beyond the bounds established by the legal
system, such conduct must include illicit behavior for which any
ciizen—not ministers alone—could be punished. The most
troublesome aspect of all is that the Department of the Intenor, in
its sole discretion, holds the power to judge whether a particular

86. Mexico’s Diario Oficial de la Federacidn, which is similar to the United Staves’
Federal Reginter, published notices of the adoption of these documents. Decreto de
Promulgacion del Pacto Internacional de Derechos Civiles y Politicos, D.O., 20 de Mayo de
1981 (Mex.) {(adoption of the ICCPR); Decreto de Promulgacién de la Convencidn
Amercana Sobre Derechos Humanos, D.O., 7 de Mayo dec 1981 (Mex.) (adoption of the
ACHR).

87. Mexican Constitution, sspra note 64, art. 133.

88. LARCP, mpra note 65, art. 1.
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minister’s activity consdtutes “opposition” and to determine and
apply any penalty that might result.®®

B. Conscientions Objection

As previously noted, religious freedom represents immunity
against government coercion, as well as coercion from other people
and social groups, which either prohibits individuals from acting
according to their conscience or forces them to act against their
conscience.” For this reason, when a law or a public authority’s
requirement—such requirement, when legitimate, being presumed
to have the force of law—openly offends an individual’s conscience,
that individual has the right, and at times the inexcusable obligation,
to disobey the law or requirement. This area of law concerns what is
known as conscientious objection.

In general, the term “conscientious objecton” describes the
decision, in order to remain faithful to one’s own convictions, to
refuse to obey a given requirement or command. The forms of
conscientious objection are as numerous as the crimes of those who
abuse their authority. Indeed, one could write a history that would
constitute a magnificent testimony honoring those who were brave
enough to choose fidelity to conscience over the immediate and
fleeting advantages of conformity.

Constitutional provisions do not usually refer direcdy to
conscientous objection as a subjective right that is ezga omnes in its
many different forms. In most cases, constitutions name only certain
forms, such as conscientious objection to military service, leaving
other forms unmentioned. Nevertheless, conscientious objection is
indisputably a part of the fundamental right of religious freedom.

In effect, conscientious objection is an inherent element of
religious freedom. This element translates into an individual’s right
to refuse to obey a legal obligaton in order to remain faithful ro
personal convicuons. This right does not concern a simple
psychological difficulty that creates a false crisis of conscience; ratcher,
it concerns a legal obligaton that, if obeyed, would produce serious
injury to one’s own conscience or professed beliefs. Conscientious

89, Id.ars. 30, 32.
90. Sez supra Part 11.C.
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objection therefore entails fidelities which, as Emmanuel Mounier
affirms, “[are] value{d] more than life itself.”**

Conscientious objection, based upon the dignity ard freedom of
cach person, is a fundamental and inalienable right that the State’s
legal system should recognize and protect. If the legal system fails to
do so, the State denies its citizens personal dignity. Consequently,
the State becomes the original source and unquestioned arbiter of
personal rights and responsibilities.

Alchough the Mexican Constitution contains certain restrictions,
it basically guarantees the right of religious freedom, which right
implicitly includes conscientious objection as one of its dimensions.
Nevertheless, the LARCP emphatically denies the possibility of
recognizing conscientious objection: “In no case can religious
convictions exempt a person from obeying the laws of the country.
No one can cite religious reasons to avoid the responsibilities and
obligations prescribed by law.”*

Notwithstanding this provision, there are possible arguments
through which conscientious objection may receive constitutional
protection. Specifically, one could argue that the Constitution’s right
of religious freedom implicitly includes the right of conscientious
objection, which constitutional right therefore enjoys supremacy
over the implementing of legislation. Indeed, the ombudsman for
the National Commission on Human Rights used this argument to
recognize the right of Jehovah’s Witnesses to refuse to honor
patriotic symbols in schools.”® This decision effectively recognized
Jehovah’s Witnesses as conscientious objectors in such cases.

Mexico’s state legislatures are beginning to make significant
advances in this area. For example, in 2005, Jalisco’s state legislature
amended the State Law on Health by adding Article 18.%

91. EMMANUEL MOUNIER, PERSONALISM 49 (Philip Mairet trans,, Grove Press 1952)
(1950).

92. LARCP, supra note 65, art. 1 (“Las convicciones religiosas no eximen en ningan
caso del cumplimiento de las leyes del pafs. Nadie podrd alegar motivos religiosos para evadir
las responsabilidades y obligacioncs prescritas en las leyes.”).

93. COMISION NACIONAL DE DERECHOS HUMANOS, RECOMENDACION GENERAL NO.
5 (May 14, 2003}, available at hap: / /www.cndh.org.mx/recomen /general /005 .hem.

94. Ley Estatal de Salud del Estado de Jalisco [State Health Law of the State of Jalisco],
as amended, art. 18(3), 30 de Diciembre de 1986 (Mex.), available o
hmp: //info4 .juridicas.unam.mx /adprojus/leg /15 /351 /defaulc. htmis=.
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The professionals, technicians, aides, and social-service providers
who form part of the State Health System can use conscientious
objecton to excuse themselves from participating in any program,
activity, practice, treatment, method, or research that violates their
freedom of conscience as it relates to their values, ethical principles,
or religious beliefs.

When the conscientious objector’s refusal puts a patient’s life or
health at risk and the patient cannot be transferred to other health-
system employees who can provide the necessary care, the objector
cannot exercise his or her right and must take the necessary medical
measures; if the objector does not do so, he or she will face a
charge of violating professional responsibility.

The Secretary of Health will publish the rules and guidelines that
must be followed in order for individuals to manifest the
conscientious objection described in this Article, with the caveat
that such rules cannot limit individuals® exercise of this right nor
prejudice the employment of those who might exercise it.”®

This article takes a truly advanced position with respect to human
rights and the exercise of authentic federalism and introduces an
explicit right to conscientious objection for the first time in Mexican
legislative history. This recognition of conscientious objection
appears in the health care arena, one of the most sensitive areas, and
an area in which one’s conscience is likely to be aggrieved. Such
aggravation occurs when individuals are obligated—by force of law
or by a contract of employment—to participate in any kind of
program, research, medical treatment, or practice that violates their
values, ethical principles, or religious beliefs. These situations
include, for example, matters related to abortion or stem cell
research. The state legislators who drafted this amendment have

95. §d. {“Los profesionales, téenicos, auxiliares y prestadores de servicio sodal que forma
parte del Sistema Escatal de Salud, podcin hacer valer la objecién de conciencia y excusarse de
participar en todos aquellos programas, acrividades, pricticas, tratamientos, mfrodos o
investigaciones que contravengan su libertad de conciencia con basc en sus valores, principios
éricos o creencias refigiosas. Cuando la negativa del objetor de conciencia implique poner en
resge la satud o vida del paciente, sin que éste pueda ser derivado a otros integrantes del
sistema de salud que lo atiendan debidamente, ¢l objetor no podrd hacer valer su derecho, y
deberd aplicar las medidas médicas necesarias; en caso de no hacerlo, incurrird en causal de
responsabilidad profesional. La Secretaria de Salud emitird 1as disposiciones y lincamientos para
manifestar la objecién a que se refiere este articulo, sin que estas disposiciones puedan limitar el
ejercicio de este derecho o generar discriminacion en el empleo hacia quien lo haga valer.™).
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opened a legislative path to protecting people’s freedom of
conscience, which deserves the greatest recognition and respect.

C. Religious Freedom in Education

While not specifically directed at religious faiths or specifically
concerned with religious freedom, certain laws nevertheless affect
both. One example is education legistaton, which has a considerable
effect on religious freedom because it concerns not only the
manifestations of religiousness or irreligiousness but also the very
origin of those manifestations. After all, education provides the most
influental means by which religious convictions take shape and are
reinforced. Thus, citizens’ religious options depend in great part
upon education laws.*®

The constitutional amendments of 1992 eliminated section 4 of
Article 3.%” That section contained the following prohibition:

Religious corporations, ministers of religion, companies which
exclusively or predominantly engage in educational activides, and
associations or companies devoted to propagation of any religious
creed shall not in any way participate in institutons giving
elementary, secondary, and normal education and education for
laborers or field workers,”®

By eliminating this section, Mexico effectively removed a
prohibition against establishing religious schools and providing
religious education in private schools. What is not prohibited is
permitted; therefore, the fact that the Constitution no longer
prohibits religious education in private schools means that such
education is implicitly authorized. Mexico would have done berter to
create an explicit consdtutional right of religious freedom in
educational matters, which right would include the ability of all
individuals and organizations to create and maintain education

96. See JOSE MARIA GONZALEZ DEL VALLE, DERECHO ECLESIASTICO EspafioL 51
(1989).

97. See JORGE GONZALEZ CHAVEZ, ARTICULO 3 CONSTITUCIONAL: GRATUIDAD DE
La EDUCACION SUPERIOR: UN ENFOQUE JURIDICO 9-14 (1999) (listing the constitutional
amendments affecting Article 3).

98, Id. at 11 (quoting Article 3(1V) as of 1946) (“Las corporaciones religiosas, los
ministros de los cultos, las sociedades por acciones que, exclusiva o predominantemente,
realicen actividades educartivas y las asociaciones o sociedades ligadas con la propaganda de
cualquier credo religioso no intervendrin en forma alguna en planteles en que se imparta
educacion primaria, secundana y normal y la destinada a obreros o a campesinos . . . ."}.
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centers. Rather than appearing in the Constitunion, this right was
relegated—with some restrictions—to the LARCP.”. Additonally,
Mexico has failed to recognize another important educational right
in its Constitution: the right of parents to determine the type of
education their children receive in conformity with their own
convictions.

Although Mexico now implicitly allows religious education in
private schools, it continues to prohibit religious education in public
schools. As noted in the Constitution, “[public] education is secular
and will therefore be completely free of any religious doctrine.”'®
This restriction infringes on parents’ right to choose the type of
education, whether public or private, that their children will receive,
which right expressly appears in the 1948 Declaration,'” a
declaration to which Mexico is a party. The European Convention
on Human Rights (ECHR) also addresses the relationship between
public education and religious convictions. Protocol 1 to the ECHR
states that “[i]n the exercise of any functions which it assumes in
relation to education and to teaching, the State shall respect the
right of parents to ensure such education and teaching in conformity
with their own religious and philosophical convictions.”!?
Additonally, the 1981 Declaradon establishes that “[e]very child
shall enjoy the right to have access to education in the marter of
religion or belief in accordance with the wishes of his parents . . . and
shall not be compelled to receive teaching on religion or belief
against the wishes of his parents . . . ™%

Similarly, the ICCPR provides that parties to the Covenant
“undertake to have respect for the liberty of parents and, when
applicable, legal guardians to ensure the religious and moral
education of their children in conformity with their own

99. LARCP, supra note 65, art. 9{(V).

100. Mexican Constitution, supra note 64, art. 3(I) (“[La educacién que imparta el
Estado] scrd laica y, por wnto, s¢ mantendrd por completo ajena a cualquier doctrina
religiosa.™).

101. 1948 Declaration, supra note 29, art. 26(3) (“Parents have a prior fight to choose
the kind of education that shall be given to their children.”).

102. Europecan Conventon for the Protection of Human Rights and Fundamental
Freedoms, protocol 1, art. 2, Nov. 4, 1950, 213 UN.T.S. 221. Although Mexico is not a
member of the Council of Europe, it attained observer status in 1999. Se¢ Council of Europe,
The Council of Ewrope’s Member States, bhup://www.coc.ing/T/E/Com/About_Coc/
Member_scates /default.asp.

103. 1981 Declaration, s#pra note 50, art. 5(2).
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convictions.”® This provision is repeated with similar language in
the ACHR, also known as the San Jose Pact.'®® Mexico subscribed
to, ratified, and ulumately promulgated both the ICCPR and the
ACHR.'® In light of Article 133 of the Constitution, Mexico’s
adoption of these covenants carries with it certain consequences.'?
First, all human rights described in the covenants that have not been
the object of reservatons or declarative interpretations—which
Mexico has never promulgared—necessarily form part of Mexico’s
constitutional order. Second, Mexico has assumed an unavoidable
legal obligation to protect these rights. Third, Mexico ought to
amend its Constitution to conform to the content of the covenants.

Consequently, with regard to religious freedom and education,
Mexico should have already amended the Constitution to accomplish
the following: (1) eliminate the prohibition against teaching religion
in schools, such teaching naturally being extracurricular and non-
obligatory; and (2) recognize the human right of parents to ensure
that their children’s education conforms to their convictions. It
should not have been optonal for Mexican legislators to decide
whether or not to amend the Constitution in this way. Rather, they
had a legal responsibility to do so. Both covenants clearly establish
this responsibility.

Where not already provided for by existing legislative or other
measurcs, each State Parry to the present Covenant undertakes to
take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to
adopt such legislative or other measures as may be necessary to give
effect to the rights recognized in the present Covenant.'®®

It is important to note that the possibility of receiving religious
education in accord with parents® convictions is the educational area
in which religious freedom is most directly realized. For that very
reason, as demonstrated above, this right appears in the principal
international documents on human rights, as well as in most

104. 1CCPR, supra note 41, are. 18(4).

105. ACHR, supra note 85, art. 12(4) (“Parents or guardians, as the case may be, have
the right to provide for the religious and moral education of their children or wards that is in
accord with their own convictions.™).

106. See rupra nowe 86.

107. Article 133 provides that such covenants shall be the supreme law of the naton.
Mexican Consatution, repra note 64, art, 133,

108. ICCPR, supra note 41, art. 2(2); see also ACHR, supra note 85, art. 2.
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constitutions of the western world.'” Professor Gary Doxey notes
that countries have adopted many different interpretations of
parents’ fundamental right to educate their children according to
their own beliefs'""—a right granted in international instruments.
Furthermore, Doxey points out that countries have not always found
concrete ways to recognize that right.'"!

Mexican law, which recognizes the right to religious freedom in
education only for private schools, creates serious discrimination
against parents who lack the financial tesources to send their children
to such schools. In Mexico, of every one hundred children attending
elementary school, more than ninety attend public schools;''? thus,
the inference that can be drawn is that over ninety percent of parents
lack sufhicient resources to send their children to private school. This
situation presents a case of religious discrimination based upon
economic position and social status. Such religious discrimination
conflicts with the 1981 Declaration,'** the ICCPRM* the ACHR,'®
and the 1948 Declaration.''®

Religious freedom must include, among other manifestations,
the right to insuuct, educate, or indoctrinate according to a
particular religious or ideological belief system. Recognizing this
imperative, international human rights law grants all individuals and
organizations the right to establish, direct, and administer
educational centers.""”

109. Professor Gary B. Doxey notes that the majority of Latin American countries
currently permit religious teachings in public schools, with the exceprion of Mexico, El
Salvador, Nicaragua, Ecuador, Uruguay, Cuba, and Pnerro Rico. Gary Doxey, La Educaciin
Peiblica Frente a ia Libertad Religiosa, V COLOQUIO DEL CONSORCIO LATINOAMERICANO DE
LIBERTAD RELIGIOSA 27-28 (2005). In the European Union, religion is taught in public
schools, with the exception of France, where social cthics is taught in place of religion. Id. ac
29. In Spain, there is debate conceming a law that proposes to eliminate religious education in
the name of secularism. J4. In the United States, religion is not raught in public schools; nor is
religion taught in the public schools of Canada, although the State conrinues to contribute
monerary resources to some religious schools for historical reasons. Id. at 28.

110. Seeéd. ar 27-28.

111. Id at 24.

112. Ernesto Zedillo, President of Mexico, Address ar Ecatepec, Mexico (June 27, 2000),
hoep: / / zedillo.presidencia.gob.mx /pages/disc /jun00,/27jun00.hrml (stating that ninery-one
percent of Mexican children attend public schools).

113. Sec 1981 Declaration, supra note 50, art, 2{1).

114. See ICCPR, supranote 41, arr. 2(1).

115. Sec ACHR, swpra note 85, art. 1(1).

116. See 1948 Declaration, supra note 29, art. 2.

117. See, egq., ICESCR, swpra note 47, art. 13 (“No part of this article [regarding
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Because international law has afforded religious organizations the
right to establish schools, it follows that schools are conceived as
more than centers for transmitting knowledge. Rather than simply
transmitting knowledge, schools should be seen as centers for
establishing values and attitudes in accordance with a particular
religious creed or ideology.

As shown in this section, prohibiting the teaching of religion in
public schools violates human rights; however imposing the
teachings of a particular religion is equally violative of those same
human rights. Therefore, an important caveat applies when the state
recognizes parents’ right that religious education will be provided for
their children in public schools: this right must be scrupulously
guaranteed to parents of all religious backgrounds, as well as to those
who do not want their children to receive any religious instruction at
all. Parents from all religious backgrounds—whether Catholic,
Jewish, Protestant, or any other—have the right to ensure that their
children receive an education that conforms to their own religious
beliefs; similarly, agnostic and atheistic parents enjoy the right to
ensure that their children receive no religious education of any kind.

D. Media of Mass Communication

In a grave inconsistency, the LARCP states that “[r]eligious
associations and ministers of religion may not own or manage,
whether directly or through a third party, licenses for operating radio
stations, television stations, or any kind of telecommunications.”!*®
Likewise, religious associations and ministers cannot “acquire, own,
or manage any kind of media of mass communication.”""® Printed
publications are excluded from this prohibition.*?°

This prohibidon conflicts with Arvcles 6 and 7 of the
Constitution, which grant freedoms to express ideas and to publish
writings."' The means necessary to exercise these constitutional

education] shall be construed so as to interfere with the liberty of individuals and bodies to
establish and direct educational institutions . . , .").

118. LARCP, supra note 65, art. 16 (“Las asociaciones religiosas y los ministros de culto
no podrin poseer o administrar, por si o por interpbsita persona, concesiones para la
explotacidn de estaciones de radio, television o cualquier tipo de telecomunicacién . . . .").

119. I4. (“Las asociaciones religiosas y los ministros de culto no podrin . . . adquirir,
poseer o administrar cualquiera de los medios de comunicacidn masiva.™).

120. Id.

121. Mexican Constitution, supra note 64, arts. 6, 7.
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freedoms are the very means that the LARCP denies to religion:
radio, television, other telecommunications media, and media of
mass communication, '

Not only does this LARCP prohibition violate constitutional
freedoms of expression, it is also unconstitutional to the degree that
it goes beyond the framework established in Article 27 of the
Constitution. Section IT of Article 27 makes no reference to any limit
on religious associations’ ability to acquire, own, or manage media of
mass communication.'”” The LARCP prohibition therefore qualifies
as practer legem'™ and lacks legal force. As a result, if any
government authority seeks to apply that prohibition to a religious
association in some future case, the association may be able to
defend itself by seeking a suit of ampare'** before a district judge.
Such a defense would follow the provisions of the Law of Amparo.'*

Aside from constitutional problems, this LARCP prohibition
violates established standards of international public law. Mexico has
an obligation to recognize these standards in its legal system, given
that it has subscribed to and ratified international accords codifying
them. Such accords include the ICCPR, which states that everyone is
entitled to “freedom, either individually or in community with
others, and in public or private, to manifest his religion or belief in
worship, observance, practice and teaching.”'*® Furthermore, the
ICCPR provides the following:

2. Everyone shall have the right to freedom of expression; this
right shall include freedom to seck, receive and impart information
and tdeas of all kinds, regardless of frontiers, cither orally, in
writing or in print, in the form of art, or through any other media
of his choice.

3. The exercise of [these] rights . . . carries with it special duties
and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and
are necessary:

122. Secid. arv. 27(1I).

123. OQuuside or beyand the law.

124. A suit of ampars is a legal proceeding, the purpose of which is to pratect all persons
whose constimtional rights have been violated by governmental actions,

125. See Ley de Amparo [Law of Ampara), as emended, art, 1141}, D.O., 10 de Enecro
de 1936 (Mex.).

126, 1CCPR, supra now 41, art. 18(1}).
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(#) For respect of the rights or reputations of others;

(&) For the protection of nadonal security or of public order
(ordre public), or of public health or morals.'®”

Additionally, the LARCP prohibition also conflicts with Articles
12 and 13 the ACHR, which grants rights of expression to religious
associations.'”® The prohibition also constitutes a patent case of the
kind of discrimination prohibited in the 1981 Declaration.'®

E. Spiritual Assistance for Members of the Military

The LARCP also fails to recognize an explicit right to spiritual
assistance in detention centers and prisons, health centers,
immigraton centers, and the military as a right inherent within the
right of religious freedom. Nevertheless, the regulations
implementing the LARCP partially—and properly—correct this error
by providing a right to spiritual assistance in health centers and
social-welfare institutions, both public and private, as well as in social
rehabilitation centers and immigration centers.'* This right to
spiritual assistance in detention centers and prisons ungquestionably
inheres in the right to religious freedom. The regulauons, therefore.
merit praise for recognizing elements implicit in the LARCP and for
establishing them clearly and precisely. Thus, these regulations
coherently apply the interpretive rule of faver libertatis'® a rule that
should always be considered when interpreting legislation on
religious matters.

127. Id.art. 19(2), (3).

128. ACHR, supra note 85, arts. 12, 13.

129. 1981 Declaration, s#pra note 50, arts. 1, 2.

130. RLARCP, supra note 66, art. 6. With respect to social rehabilitarion centers, the
right to spiritual assistance was already provided for in the Regulations of the Federal Centers
of Social Rehabilieation, as set forth in Arvicles 8, 33, and 42, Reglimento de los Centros
Federales de Readapracién Social [Regulations of Federal Centers of Social Rehabilitation],
arts, 8, 33, 42, D.O., 30 de Agosto de 1991 {Mex.). Article 42 provides that “[a]ccredited
ministers of religious groups may visit Federal Centers of Social Rehabilitadon upon wrirten
authorization from the General Director of Social Prevention and Rehabilitation of the
Department of the Intedor, or from whomever the Director designates [to provide such
authorization).” Id. art. 42 (“Los ministros acreditados de cultos religiosos, podrin visitar los
Centros Federales de Readapracion Social, previa autorizacidn por escrito del Director General
de Prevencion y Readaptacidn Social de la Secretaria de Gobemnacién, o de quien €l designe.™).

131. The rule of favor liberratis provides that in cases of uncertaincy, the interpretation
most favorable to expanding freedoms should be adopted.
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Notwithstanding the progress that the foregoing represents in
widening the scope of religious freedom, an important omission
deserves attention. This omission concerns the right to spiritual
assistance in military establishments, and may possibly reflect
historical prejudice. Such prejudice, however, cannot be justified
roday and should therefore be corrected. The right to spintual
assistance needs to apply when the requirements of military service
eliminate the possibility for service members to receive religious
assistance of their own faith in any other way.

IV. CONCLUSION

In light of the principles set forth in the Mexican Constitution
and the international documents discussed in this Article, it is
evident that changes must be made to Mexico’s currenr legal
framework in order to provide greater religious freedom for all
Mexican citizens. Mexico’s legislature will uldmately need to take the
necessary steps to ensure the protection of these religious freedoms.
Only then will Mexican citizens truly enjoy the religious freedom
they deserve.
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