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A. Origins and Purposes 

This Article represents a modest effort at an immodest task: 
we attempt a critical examination of American legal education. 
In the course of this examination we raise some current issues and 
review certain historical antecedents as they illuminate those is- 
sues. Further, we seek to evaluate the processes and prospects for 
stability or change in American legal education. To put it in 
capsulized form, we ask: 

1. What are the notable issues in American legal 
education? 
2. What perspectives do the history of legal education 
and bar admission in the United States, the experience of 
England, and the experiences of other professions offer on 
current issues in American legal education? 
3. What appear to be the significant trends in American 
legal education? 
4. What are the dynamics-the interplay of forces and 
factors-that determine change or stability in American 
legal education? 

Essays on legal education that speak of crises, turning points, 
and innovations are legion. Often these discussions lack historical 
perspective, appearing to mistake the current for the novel; just 
as often they are myopic, lacking the broader view that recognizes 
certain changes as inevitable. Primarily, critiques of legal educa- 
tion revitalize the trite aphorism that "there is nothing new under 
the sun." Writing still another programmatic essay about the 
"malaise" in contemporary American legal education or present- 
ing our vision of what legal education should be and our version 
of its curriculum would merely add unbleached bones to the 
crowded graveyard of such proposals. We eschew both Cassandra 
and Don Quixote; forecasting doom or jousting with windmills 
may be cathartic, but neither is very useful. 

We seek to avoid the pitfalls reproached above and expect to 
be judged severely by that standard. We offer as the saving graces 
of this study our perspective and purpose. 

Although we both have law degrees and have practiced law, 
one briefly and the other for five years, we each have terminal 
degrees in other disciplines. One received his degree in education 
and has only recently come to legal instruction and administra- 
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tion; the other is a political scientist who currently teaches in that 
field. Relative to the legal education establishment, the practic- 
ing bar, and sitting judges we write as outsiders. This perspective 
helped us to recognize and gauge the implicit assumptions under 
which legal educators often labor. Because we have no long-term 
vested stake in legal educational traditions or practices, we were 
quite willing to start our evaluation with a clean slate. Thus, we 
hope that our outsiders' perspective has allowed us to question 
premises, traditions, and practices that might otherwise be over- 
looked or thought sacrosanct. 

In order to evaluate our present purposes, the reader must 
know more about our previous studies. Our work is the outgrowth 
of a year that we spent as Judicial Fellows at  the United States 
Supreme Court. In addition to our respective responsibilities a t  
the Court, we were blessed with sufficient time and a fertile envi- 
ronment in which to study and reflect on a number of subjects, 
including legal education. One stimulus for our reflection was the 
Sonnett Lecture delivered by Chief Justice Burger in 1973.' The 
Chief Justice voiced the discontent of many observers of our judi- 
cial system concerning the education of lawyers, most notably the 
occasional ineptitude apparent in the oral advocacy of counsel 
and the perceived inadequate conformity to professional ethical 
standards. That lecture served to focus our attention on a subject 
that had long commanded our i n t e r e ~ t . ~  

Interest matured into active study of the legal educational 
process. Our first collaboration resulted in the publication of a 
monograph in which we tabulated listings of required courses in 
the 1974-1975 catalogs of 126 American law  school^.^ Our work 
was a simple, straightforward reporting of what we found, 
prefaced by a short historical review of law school curricula and 
summarized by a brief analysis of our tabulations. We attempted 
to present our data on required courses in a form that would be 

1. Burger, The Special Skills of Advocacy: Are Specialized Training and Certification 
of Advocates Essential to Our System of Justice?, 42 FORDHAM L. REV. 227 (1973) (4th 
Annual John F. Sonnett Memorial Lecture). 

2. This is not to say that we always agree with the Chief Justice, either in his assess- 
ment of the problems or in his recommendations, but we do applaud his insight and 
courage in calling attention to sensitive issues. His public statements go far beyond the 
"Majesty of the Law" rhetoric that is so often characteristic of public occasions like Law 
Day U.S.A. addresses. 

3. E. GEE & D. JACKSON, FOLLOWING THE LEADER?: THE UNEXAMINED CONSENSUS IN 

LAW SCHOOL CURRICULA (1975). William Pincus of the Council on Legal Education for 
Professional Responsibility (CLEPR) should be credited with suggesting the subject of 
this monograph as well as that of our second monograph, cited below. 



700 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

readily usable by those involved in making legal educational pol- 
icy. Although the study did little more than confirm the conclu- 
sions of informed observers regarding the uniformity among re- 
quired law school courses, the confirmation was based on the 
systematic examination of available information rather than on 
individual impression or surmise. 

Our first study led proximately to a ~econd .~  Having exam- 
ined required courses, we concluded that the same process could 
be adapted to the tabulation of elective courses, although that 
involved some inherent difficulties. The variety of electives con- 
trasts sharply with the uniformity characteristic of required 
courses; the titles and subject matter of elective courses are myr- 
iad. Thus, we had to conceive of a classification scheme into 
which we could sort elective courses. Once the scheme was devel- 
oped, it was possible to tabulate by category the frequency of 
elective course catalog listings. 

The simple reporting of such tabulations, however, would 
have left much unanswered. For example, of all the courses listed 
in law school catalogs, how many were actually offered during the 
course of a year? The notion of election itself raised the question 
of how students in fact utilized their electives. Thus, our second 
study reported three sets of data for the academic year 1974-1975: 
the courses listed in catalogs as electives, the electives actually 
offered, and the courses actually chosen by students. We reasoned 
that the listing and offering of elective courses by law schools 
represented a rough indicator of the educational priorities of law 
schools and that the use of elective hours by students provided a 
rough estimate of student priorities. As with the first study, we 
intended merely to report what we found, hoping that the infor- 
mation would serve the purpose of enlightening discussion about 
the condition of American legal education. 

With the publication of our two monographs we had ex- 
hausted the data that could be mined from a systematic review 
of law school catalogs, yet we had only touched on a more impor- 
tant line of inquiry. For example, although we perceived from our 
second study that student electives were often exercised in favor 
of subjects that students would ultimately confront on bar exami- 
nations, that conclusion was only a plausible inference drawn 
from aggregate enrollment data. We wanted to explore in greater 
depth the roles, traditions, norms, incentives, and sanctions that 
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are material in faculty, administrative, and student decisionmak- 
ing. The tabulations in our first two studies were indicative of 
decisions that had been made, but they shed little light on the 
dynamics of decisionmaking. Regardless of whether the best of all 
possible worlds for legal education is thought to be the preserva- 
tion of the status quo, radical change, or some form of incremen- 
tal evolution, a better understanding of decisionmaking dynamics 
would facilitate more sensitive and sensible work in legal educa- 
tional policymaking. We direct the present study toward enhanc- 
ing that understanding. 

B. Methodology 

A brief word about our methodology is appropriate a t  the 
beginning of this Article. During the academic year 1975-1976 we 
visited ten American law  school^.^ At one school, visited regularly 
during the fall semester of 1975, one of the authors sat in on 
classes, met informally with students and faculty, attended a few 
faculty meetings, and attempted to get a general sense of a typi- 
cal legal educational program. Visits to that school provided the 
background for constructing a law student questionnaire based 
upon those used by others6 and for developing a law faculty ques- 
tionnaire. The other nine schools were visited, with one excep- 
tion, by both authors. These visits, consisting of one or two days 
a t  each school, involved interviews with students and faculty, 
followed by questionnaires mailed to the faculty and a selection 
of students at eight schools.' We relied on the questionnaires only 
as a limited check on the reliability of the impressions we derived 
from our visits and live interviews. 

-- - 

5. The identity of these schools will not be disclosed in order to ensure the anonymity 
of our interview subjects. The schools were selected to represent different parts of the 
country and to reflect a variety of approaches to legal education. For the details of school 
selection, see Section VII, note 6 infra. 

6 .  Our questionnaire was derived and modified from the Law Student Inquiry (LSI) 
constructed by Felice J. Levine and James M. Hedegard in 1974 for use in the American 
Bar Foundation (ABF) research program in legal education. In addition to  new questions, 
the LSI itself is in part an adaptation of a questionnaire employed by Robert Stevens in 
Law Schools and Law Students, 59 VA. L. REV. 551 (1973), in part a modification of 
questions employed by Howard S. Erlanger and Douglas A. Klegon in their ABF- 
sponsored study on the Socialization Effects of Professional School (an unpublished, 
undated manuscript reviewed in Section VII, notes 53, 88-96 and accompanying text 
infra) ,  and in part a replication of questions taken from the questionnaire employed by 
Barbara A. Curran in the ABF-sponsored study, THE LEGAL NEEDS OF THE PUBLIC: THE 
FINAL REPORT OF A NATIONAL SURVEY (1977). The faculty and student questionnaires can 
he found in Appendixes A & B infra. 

7. The details of questionnaire administration and response rates are reviewed in 
Section VII, note 6 infra. 



702 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

Upon completion of our visits to American law schools, we 
spent one week in England interviewing responsible legal educa- 
tors and administrators at the Law Society and the Senate of the 
Inns of Court. In addition, we attended several relevant confer- 
ences sponsored by the American Bar Association (ABA)8 and the 
annual meeting of the Association of American Law Schools 
(AALS). We also selectively interviewed a number of people who 
are involved either in research on legal education or in debates 
and decisionmaking regarding legal educational policy.' 

In summary, we spent a year in this country and a brief time 
in England informing ourselves and learning the opinions of oth- 
ers about legal education. Much of our work is obviously impres- 
sionistic, but deliberately so. Some social scientists in their more 
rigorous moments might perjoratively call our work journalistic. 
It is doubtful, however, that the kind of educational policy issues 
we examine would presently admit to much more rigorous in- 
quiry; this is certainly true absent much greater time and re- 
sources than we had at our command. We trust, however, that our 
work is as objective as good intention can make it, and that any 
biases or omissions will be duly criticized. 

C. Outline and Cautionary Notes 

Here, then, is the outline f ~ r  the balance of the Article: 
Section II identifies some of the contemporary, salient issues 

in the professional training of American lawyers. 
Section III is a historical overview of legal education and bar 

admission requirements in the United States. 
Section IV is a brief comparision of legal education and ad- 

mission processes in England with those in the United States. 
Section V is a brief exposition of what can be gleaned from 

viewing other professional educational models in the United 
States. 

Section VI reviews some of the discernible trends and devel- 
opments in the professional training of American lawyers. 

Section VII is both an analysis built on the Sections above 

8. These ABA conferences focused on lawyer competency and continuing legal educa- 
tion. See, e .g . ,  AMERICAN BAR ASSOCIATION, QUALITY LEGAL SERVICES AND CONTINUING LEGAL 
EDUCATION (1976) (report of the 1975 National Conference on Continuing Legal Educa- 
t ion). 

9. Our interviews included selected legal educators, judges, and lawyers. Primarily 
they were individuals who had recently played some notable role in legal education or bar 
admission issues, or who were in a position to comment on recent developments in their 
states. 
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and a review of the impressions we derived from our interviews 
and questionnaires. 

Section VIII is our effort to extrapolate certain trends and 
tendencies, make some tentative inferences, and present some 
projections (or speculations) about the future of American legal 
education, particularly clinical legal education. We offer sugges- 
tions and admonitions, not so much about the structure, content, 
or process of legal education as about the factors that are likely 
to affect efforts either to preserve the status quo or to produce 
educational change. 

Since this Article is a rather brief effort to contribute 
perspective to issues relating to the proper future of American 
legal education, we want to carefully disclaim other possible pur- 
poses and designs. 

Although Section 111 is primarily historical, we do not present 
ourselves as expert legal historians or our work as a comprehen- 
sive history. Others have legitimate claims to that expertise, and 
their work should be consulted for more extensive treatment.1° We 
intend only to provide sufficient historical background for 
perspective on the current legal educational issues discussed in 
the Article. 

Section IV broadly compares English and American legal 
education, but we are not experts on the English system and do 
not intend an intensive comparative work. Our purpose is to look 
briefly at the experience of legal educators in England as it may 
shed light on issues in American legal education.ll 

In Section V we look at the practices and experiences of other 
systems of professional education. We clearly are not experts on 
the educational models of those professions, however, and look to 
them only to see whether their experience has led them to con- 
front some of the issues that face legal education. Where there 
appear to be common issues, and perhaps some purported resolu- 
tions, we examine their experience to see what they can offer. 

Section VII relies in part on responses to a questionnaire that 
we sent to students and faculty a t  eight American law schools, 

10. E.g., A. CHROUST, THE RISE OF THE LEGAL PROFESSION IN AMERICA (1965) (2 vol.); 
J. HURST, THE GROWTH OF AMERICAN LAW: THE LAW MAKERS (1950); A. REED, TRAINING 
FOR THE PUBLIC PROFESSION OF THE LAW (Carnegie Foundation for the Advancement of 
Teaching Bull. No. IS, 1921); Stevens, Truo Cheers for 1870: The American I m u  School, 
in LAW IN AMERICAN HISTORY 405 (D. Fleming & B. Bailyn eds. 1971). 

11. English legal educators have similarly studied the American system. See, e.g., 
REPORT OF THE COMMITTEE ON LEGAL EDUCATION, CMND. NO. 4595, at 173-77 (1971) (Ormrod 
Committee report). 
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but we do not present our results as those of a rigorous survey. 
Major empirical studies sponsored by the American Bar Founda- 
tion12 and the Law School Admissions Council are now under- 
way.13 We cannot and do not intend to compete with such com- 
prehensive research, for we lack the time and resources to do so. 

Finally, as we noted at the outset, we intend neither to be 
prophets of doom nor knights errant for our own educational pur- 
poses and proposals. We present our impressions not as irrefut- 
able facts, but as observations, ideas, and issues; we hope thereby 
to offer some insights and raise some questions that will contrib- 
ute to the quality of contemporary debates about American legal 
education. 

12. See, e.g., the studies listed in AMERICAN BAR FOUNDATION, ANNUAL REPORT 14-15, 
20-25, 31-33 (1976). 

13. See, e.g., the studies listed in LAW SCHOOL ADMISSION COUNCIL, ANNUAL REPORT 
127-58, 267-91 (1976). 



Without question legal education in the United States has 
met the test of technical proficiency. The law faculties are su- 
perb; the law students are at least as good; the libraries are 
generally excellent; and the structures that house the law 
schools are often magnificent. In all these respects the law 
schools are stronger than ever before and better than their coun- 
terparts in any other part of the world. That is not good 
enough-at least in terms of what might have been.' 

As Robert McKay has noted, it may well be the best of times 
and the worst of times for American legal education and those 
institutions and associations that contribute to the professional 
training of lawyers. With the phenomenal "statistical" success of 
law training in this country over the past decade has come a 
swelling chorus of criticism, both from within and without the 
legal community. This mounting criticism is not too surprising 
because law schools do serve as a major training ground for politi- 
cal and cultural leaderhip and lawyers often do assume such lead- 
ership positions. The problem is that much of the criticism has 
been eclectic in nature and sometimes unfounded, while the re- 
sponses to criticism have often been defensive and less than forth- 
right. Fortunately, recent commentaries have helped to focus the 
debate, while the entry of the judiciary and even governmental 
agencies into the fray has accelerated the search for "excellence" 
in the profe~sion.~ 

It is against this backdrop that we have attempted to sift 
through the various arguments in order to identify the most press- 
ing and momentous issues facing those involved in the education 
and training of lawyers. We have classified the issues as follows: 

A. Alternative Priorities in Legal Education 
B. Alternative Structures in Legal Education 

1. McKay, Legal Education, in AMERICAN LAW: THE THIRD CENTURY 261, 262 (1976). 
2. THE EDUCATION AND LICENSING OF LAWYERS (1976) (papers prepared for a Council 

of Legal Education for Professional Responsibility conference on the education and licens- 
ing of lawyers, Nov. 18-21, 1976); Final Report of the Advisory Committee on Proposed 
Rules for Admission to Practice, 67 F.R.D. 161 (1975); INDIANA SUPREME COURT COMMITTEE 
ON RULES OF PRACTICE AND PROCEDURE, PROCEEDINGS ON RULE 13 OF THE RULES ON ADMISSION 
TO THE BAR OF INDIANA BY W R ~ N  EXAMINATION (1975); H. PACKER & T. EHRLICH, NEW 
DIRECTIONS IN LEGAL EDUCATION (1972); Symposium: New Directions in Legal Education 
and Practice, 50 DEN. L.J. 389 (1974); Symposium on Current Trends in Legal Education 
and the Legal Profession, 50 ST. JOHN'S L. REV. 431 (1976). 
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C. Alternative Methods in Legal Education 
D. Evaluative Stages and Techniques 
E. Professional Responsibility and Ethics 
F. Financing of Legal Education 

These issues have provided the framework within which this 
study has been conducted. They are not intended to be mutually 
exclusive or exhaustive, but they have served the useful purpose 
of providing a logical focus to our inquiry. Although these issues 
are developed in some detail throughout the remainder of the 
study, they deserve brief definition at the outset. 

A. Alternative Priorities in Legal Education 

The first major issue confronting American legal education 
is best framed in the words of another commentator who stated: 
"We thus find ourselves somewhat uncomfortably impaled upon 
the horns of a dilemma. To be 'practical' is impractical. To be 
theoretical is practical. But to be theoretical does not in itself 
make one fit for pra~tice."~ This tension between "practical" and 
"theoretical" training in the law is not new. The tension has most 
certainly gained intensity during the past few years as law schools 
have been accused of "cranking out helpless experts" who lack 
the skills to practice law;4 others assert that an increasing empha- 
sis on skills training portends the demise of liberally based uni- 
versity law training and "the broad range of values and social 
interests that legal education is called on to ~ultivate."~ Ancillary 
concerns are taised by those who believe that a consuming desire 
to make students "think like lawyers" has given law training too 
narrow a focus when there is much to be gained from academic 
brethren in the social sciences and humanities that will contrib- 
ute both to the law as a profession and the training of lawyers as 
professionals. 

Another issue arising out of the practical-theoretical debate 
is whether law schools are training lawyers to practice chiefly 
with large "Wall Street'' firms through an emphasis on library 
skills and legal analysis to the exclusion of needed practical train- 
ing for those who will practice solo, with small firms, or with other 
more moderately funded legal entities. To put the matter another 
way: Are law schools exacting a high toll on public expectations 

3. Nutting, Training Lawyers for the Future, 6 J .  LEGAL EDUC. 1, 5 (1953). 
4. Seidman, Cranking Out Helpless Experts, LEARNING AND T H E  LAW, Summer 1976, 

at 30. 
5 .  Allen, The Prospects of University Law Training, 63 A.B.A.J. 346, 349 (1977). 
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and confidence by training a majority of fledgling lawyers almost 
exclusively in theoretical skills (analysis, writing, and research) 
that are then to be turned into applied skills through "on-the- 
job" training at public expense? It can be persuasively argued, of 
course, that the best way to learn lawyering skills is under the 
tutelage of a senior lawyer; however, unless the graduate does 
affiliate with a large firm or government agency (and ample sta- 
tistical evidence exists to show that only a small minority of 
students do so),6 reality appears to dictate that practical training 
will be, at best, hit-and-miss. 

B. Alternative Structures in Legal Education 

The predominant pattern for legal education in this country 
requires the student to receive a baccalaureate degree, generally 
after four years of undergraduate education, and then to complete 
three additional academic years of full-time law study before the 
student is awarded the J.D. degree. This pattern is so pervasive 
and uniform that it has taken on a "lockstep" or "rites of pas- 
sage" aura, much to the consternation even of many involved in 
law teaching. For example, the report of the Curriculum Study 
Project Committee of the Association of American Law Schools 
(Carrington report) stated in 1971: 

Schools should free themselves of received dogmas, such as the 
conception that all graduates must be trained to omnicompe- 
tence, or that the first degree in law can be awarded only after 
three years of law study within the walls of a law school. Law 
school programs should reflect functional needs and break free 
of offerings and approaches that have nothing but longevity to 
commend them.' 

The Carrington report has served as a catalyst, generating a good 
deal of discussion concerning alternative approaches to the pres- 
ent system, such as collapsing undergraduate and legal education 
into a six-year period or only requiring two years (four semesters) 
of law school for the J.D. degree.s None of the alternative propos- 

6. One recent survey, for example, revealed that, of all 1976 graduates from reporting 
law schools, only 6.5% associated with firms of 50 or more attorneys and 17.5% found 
employment with local, state, or federal governments. NATIONAL ASSOCIATION FOR LAW 
PLACEMENT, NATIONAL ASSOCIATION FOR LAW PLACEMENT: CLASS OF 1976, at 6-8 (1976). 

7. CURRICULUM STUDY PROJECT COMMITTEE, ASSOCIATION OF AMERICAN LAW SCHOOLS, 
TRAINING FOR THE PUBLIC PROFESSIONS OF THE LAW: 1971, at 1 (P. Carrington ed. 1971) 
(AALS 1971 Annual Meeting Proceedings, Part One, Section II). 

8. See, e.g., Fellers, There is No Magic in the Figure 3, LEARNING AND THE LAW, 
Summer 1976, at 62; Manning, Law Schools and Lawyer Schools-Two-Tier Legal 
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als are presently being hailed as the elixir of good health for legal 
education, but there does appear to be an encouraging movement 
toward diversity. 

Inherent in any expression of concern about the time se- 
quence for legal study is an equal disquiet about the form and 
focus of the law school curriculum. There is a sense of uneasiness 
that law schools have turned their attention from the basic course 
of rigorous study required of those entering a learned profession 
to one of diluted criteria and interdisciplinary esoterica. As 
voiced by one frustrated observer of the legal education scene, 
"law students are being permitted to carry on the same finger- 
painting exercises they began in ~ollege."~ To further illustrate 
their point that legal education has become nothing more than 
academic "sandboxes," some detractors point to the pass-fail or 
other similar grading system variations that flowered in the late 
1960's and early 1970's and that still remain in many law schools 
as contributing to a lowering of academic expectations and stan- 
dards. In response, those advocates of wider curricular choices 
and significant procedural innovations in the operation of the 
legal education enterprise often claim that arguments against 
attempts a t  creativity are really vestiges of a "trade school" men- 
tality and therefore anti-intellectual. Which of the various posi- 
tions are intellectually and pedagogically most sound is certainly 
arguable. These clashes, increasingly frequent among those hold- 
ing strong and diverse views regarding the necessity of structural 
reform in the educational apparatus, stand as a challenge to the 
conventional wisdom that legal education is a monolith unyield- 
ing to fresh ideas. 

C. Alternative Methods in Legal Education 

Christopher Columbus Langdell, if he were alive today, 
would likely be surprised that the case study method which he 
pioneered at  the Harvard Law School a century ago remains well 
intact in many if not most law schools. His surprise would prob- 
ably stem from both a desire to continually improve the training 
process for lawyers and the realization that little innovation on 
his own model has occurred over the past one hundred years. 
There have been some changes, but, when compared with other 

Education, 26 J. LEGAL EDUC. 379 (1974); Stanley, Why Not Let the Bar Take Over the 
Third Year of Law School?, B. LEADER, July 1976, at 18. 

9. McLaughlin, Law Schools Must Demand that Students Learn Law, B. LEADER, 
July-Aug. 1975, at 18. 
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professions and graduate disciplines, movement would be mea- 
sured in inches and not in miles. There is, of course, no need to 
innovate for innovations' sake, although Langdell would probably 
be the first to admit that his case method of study was not in- 
tended as a universal remedy but only as a response to the acute 
educational problems of his time. 

Those modifications in teaching strategies that have been 
attempted have not been greeted with catholic acclaim. Perhaps 
the most significant recent innovation, and likewise the most 
controversial, is the adoption by many law schools of some form 
of clinical educational opportunity for their students. Clinical 
legal education has been hailed as the device that will move the 
student from studies of law through appellate cases to encounters 
with pertinent experience. The theory is that if students work 
with real clients on real cases, they will be better prepared to 
immediately and competently undertake the myriad tasks re- 
quired of lawyers upon graduation. This is consistent with the 
best Holmesian tradition that the life of the law takes on meaning 
through immediate experience. Countervailing concerns do exist: 
Clinical legal education, if properly supervised, is expensive and, 
even if done correctly, is an  exhausting and often frustrating 
experience for clinician and students alike because the flow of a 
case does not fit naturally into a normal academic time sequence. 
It has been difficult to find both committed and competent peo- 
ple to assume clinical teaching positions, given the high level of 
expected involvement and the relatively low status accorded cli- 
nicians. Moreover, there is no agreement that law schools are the 
appropriate place for practical legal training, especially when stu- 
dents have increasing opportunities to clerk with lawyers during 
the summer and on a part-time basis. A logical extension of that 
argument is that the practicing bar should assume the major 
responsibility for training its neophytes in the practice once they 
have gained analytical and research skills from the classroom. 
When viewed from a neutral corner, both sides appear to have 
meritorious arguments. It is undeniable, however, that the clini- 
cal legal education movement has caused many to reexamine 
their views about legal education. 

While the past decade has seen vast amounts of educational 
energy expended on debating the merits of curricular reform cen- 
tered on clinical programming, other, more quiet changes have 
been occurring. For example, legal education has not proven as 
impervious to technological change as was once thought. Acro- 
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nyms such as LEXIS, PLATO, EDUCOM, and TICCIT,1° al- 
though certainly not in the lexicon of every law teacher or lawyer, 
are becoming more familiar as the processes they represent take 
on academic integrity. But many lawyers, perhaps by their very 
nature, do have a tendency to harbor suspicions of the "modern" 
that is often reflected in their unwillingness to learn from devel- 
opments in other disciplines. Although it is at  the moment empir- 
ically unprovable, a reversion to old suspicions with a concomi- 
tant failure to use the new technology may arguably produce 
"lawyers who are obsolescent the day they graduate." l1 

Computer-based teaching aids are not the only significant 
technological development to impact on legal education. The 
portable videotape machine and "mini-kam" make it much eas- 
ier to turn the classroom experience into a multidimensional 
teaching tool as the professor is able to review a student's per- 
formance in class while both are viewing an instant replay. Video- 
tape equipment also increases the effectiveness of simulated 
problemsolving exercises when one instructor can effectively su- 
pervise many more student participants because tapes can be 
reviewed a t  the instructor's leisure for comment and criticism. 

These examples of technological development and its im- 
portance to legal education are not meant to overshadow the 
significance of other developing alternatives to traditional teach- 
ing strategies. The wider use of problemsolving techniques, re- 
search seminars, drafting exercises, guided study programs, and 
interdisciplinary courses does not necessarily portend the imme- 
diate collapse of the Socratic method, but it does attest to an 
increasing realization that pedagogical pluralism is healthy. 

10. LEXIS is the Legal (LEX) Information System developed by the Mead Data 
Central Corporation as an on-line legal research data base allowing full-text retrieval and 
containing selected federal and state cases and statutes. 

PLATO stands for Programmed Logic for Automatic Teaching Operations developed 
at the University of Illinois-Urbana. It  is a multimedia, on-line, interactive teaching 
system adapted to teaching a great variety of subject matter, including legal material. 

EDUCOM comes from Educational Communications, a membership organization 
concerned with the promotion and facilitation of the shared utilization of computers and 
data communications between educational institutions of higher education. This organi- 
zation performs studies and arranges interuniversity cooperative ventures. 

Finally, TICCIT is the acronym for Timeshared Interactive Computer Controlled 
Information Television. This system is being developed by the Hazeltine Corporation and 
is a television- and keyboard-based system designed for interactive teaching of a wide 
variety of materials. TICCIT was originally developed by the MITRE Corporation and 
Brigham Young University under a National Science Foundation grant. 

11. Manning, Nose to Nose with Experience, LEARNING AND T H E  LAW, Summer 1976, 
at 60. 
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D. Evaluative Stages and Techniques 

The legal education process can be viewed as a pathway with 
a series of gates: admission into law school, evaluations while in 
law school, admission to the bar, and, most recently, require- 
ments for continuing legal education. With the demise of the 
apprenticeship system in this country, law schools now have a 
virtual monopoly on determining who will and will not enter the 

' 

profession. This monopolistic position has put a great deal of 
pressure on law schools from applicants, members of the bar, and 
the public to establish better techniques to determine who should 
enter law school and eventually the legal profession.12 At the same 
time, swelling numbers of applicants have forced law schools to 
rely more heavily on undergraduate grade point averages and 
scores on the Law School Admissions Test.13 In an attempt to 
counteract a mechanistic trend and to be more responsive to so- 
cial issues, many schools have adopted special admissions pro- 
grams for the educationally disadvantaged; these programs have 
themselves spawned spirited debate and litigation.14 Faced with 
large numbers of applicants for a finite number of positions, law 
schools, as the gatekeepers to the legal profession, find them- 
selves a t  a crossroads. They must now address basic questions 
about who should be admitted into law schools in light of the 
needs of both the profession and society. At present, the available 

12. See generally Cabranes, Careers in Law for Minorities: A Puerto Rican's Perspec- 
tive on Recent Developments in Legal Education, 25 J .  LEGAL EDUC. 447 (1973); Consalus, 
The Law School Admission Test and the Minority Student, 1970 U. TOL. L. REV. 501. 

13. For example, 136,094 candidates for admission into law schools were administered 
the LSAT for the 1974-1975 academic year to fill approximately 40,000 first-year seats in 
American Bar Association (ABA) approved law schools. LSAC NEWS AND NOTES, Sept. 
1975, a t  1. In all fairness it must be noted that application pressures have eased somewhat 
during the past several years. In 1973-1974, 117,886 candidates for admission were admin- 
istered the LSAT during examinations given in October, December, February, and April 
(excluding the July, 1974 administration). Id. For the same period in the 1976-1977 aca- 
demic year, only 106,873 candidates for admission took the LSAT, a 10% decrease. Id. 
Summer 1977, a t  1. 

14. DeFunis v. Odegaard, 416 U.S. 312 (1974), challenged the assumptions of minor- 
ity admission programs as representing, in actuality, reverse discrimination and therefore 
being violative of the Fourteenth Amendment. Since DeFunis was ready to graduate from 
law school after having been admitted in compliance with the trial court order, the United 
States Supreme Court was able to avoid the issue by declaring the case moot. The issue 
of reverse discrimination subsequent to that time has not been dormant. The Supreme 
Court heard a medical school admission case during the October 1977 term of the Court. 
See Bakke v. Regents of Univ. of Cal., 18 Cal. 3d 34, 553 P.2d 1152, 132 Cal. Rptr. 680 
(l976), cert. granted, 429 U . S .  1090 (lW7). See also M. REDISH, PREFERENTIAL LAW SCHOOL 
ADMISSIONS AND THE EQUAL PROTECTION CLAUSE: AN ANALYSIS OF COMPETING ARGUMENTS 
(Law School Admission Council Pub. No. LSAC-75-4, 1976); 07Neil, Preferential Admis- 
sions: Equalizing Access to Legal Education, 1970 U .  TOL. L. REV. 281. 
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evaluation criteria have achieved some success in predicting law 
school performance based upon traditional norms, but the prob- 
lem remains that such predictions may be irrelevant when juxta- 
posed against broader societal needs and expectations.'" 

Once students are admitted to law school, questions regard- 
ing evaluation techniques are equally troublesome. In response to 
the student unrest of the 19607s, a number of law schools modified 
their grading procedures to some variation of the pass-fail 
method. Such procedures were generally short-lived. Today, most 
law schools grade on either a letter or numerical system.16 The 
issue still remains, however, whether i t  is possible to make such 
fine shading as are required by the traditional grading systems 
when many of the students are equally bright and a teacher only 
has one or two papers and essays from which to make such judg- 
ments. Similarly, the manner of testing in law schools is also 
being questioned by some commentators who ask whether the 
range of experiences to which a lawyer is exposed and expected 
to respond can be properly assessed in the unidimensional essay 
format." The contention is that, as more pluralistic educational 
processes have developed within law schools, evaluations that 
assess these new expectations should also be created. The popular 
notion for the moment is that  we should be testing for 
"competency." Such talk tends to make many academicians un- 
easy because of the fear that testing formats which measure com- 
petency will divert law schools away from multiple goals to single- 
purpose "trade schools" with bar examination passage as their 
primary objective. 

15. The legal education community is not unaware of the need to  know more about 
the profession and to develop evaluation criteria and "gatekeeping" measures relevant to 
the practice of law. The Law School Admission Council (LSAC), in conjunction with the 
AALS, the American Bar Foundation (ABF), and the National Conference of Bar Examin- 
ers, have undertaken a four-phase study to look at  the interrelationships between legal 
education, admission to the bar, and the work of lawyers. Phase I has already been 
completed. See A. CARLSON & C. WERTS, RELATIONSHIPS AMONG LAW SCHOOL PREDICTORS, 
LAW SCHOOL PERFORMANCE, AND BAR EXAMINATION RESULTS (Law School Admission Council 
Pub. NO. LSAC-76-1, 1976). 

The ABF has also undertaken a program of studies on legal education under the 
direction of the ABA Special Committee for a Study of Legal Education chaired by Ronald 
Foulis. These studies will "provide in-depth understanding of the processes and products 
of legal education previously unavailable to legal educators and the legal profession." 
AMERICAN BAR FOUNDATION, ANNUAL REPORT 16 (1975). Once the LSAC and ABF studies 
are completed, much more informed decisions concerning law school and bar admission 
standards and criteria can be made. 

16. COUNCIL ON LEGAL EDUCATION FOR PROFESSIONAL RESPONSIBILITY, INC., SURVEY AND 

DIRECTORY OF CLINICAL LEGAL EDUCATION 1976-1977 (1977). 
17. See Kelso, Testing Generally in the Law and Clinical Programs, in THE EDUCA- 

noN AND LICENSING OF LAWYERS, supra note 2, a t  129. 



6951 BRIDGING THE GAP 713 

Once graduation day comes, the law student in most jurisdic- 
tions must still sit for a bar examination prior to being admitted 
to practice. I t  is not surprising that law students with almost 
unanimous accord express dissatisfaction with bar examinations 
prior to taking one. Their argument is simple: If students gradu- 
ate from an accredited law school that has already validated their 
lawyering skills, it is a useless process and indeed a vote of no 
confidence in the law schools to make the students take yet an- 
other examination.18 Perhaps the more serious expressions of con- 
cern come from academicians and some practicing members of 
the bar. I t  has been suggested that "the present form of bar 
examination tends to promote mediocrity rather than excellence 
and that it constitutes an undue interference with the process of 
legal education."lg It can hardly be contested that most law stu- 
dents keep both eyes on bar admission requirements while select- 
ing among course offerings in law school.20 Given the long shadow 
of the bar examination, Professor Charles Kelso has posited that 
"[blar exams are inhibiting the breadth and, particularly, the 
depth of the law from reaching students and, probably, are inhib- 
iting the offering and acceptance of practical skills programs and 
other more ambitious lifetime learning experiences (formal and 
informal) necessary for lawyers."21 If that is true, bar examina- 
tions may be running crosscurrent to their designed purpose, 
which is to determine whether a candidate has acquired the mini- 
mum skills and knowledge to treat legal issues in a "lawyer-like" 
fashion. 

It can likewise scarcely be surprising that a majority of prac- 
ticing lawyers support the continuation of bar examinations in 
some form. Bar examinations are viewed as a means of protecting 
the public from individuals who do not meet minimum compe- 
tency and ethical standards. Bar examinations arguably act as a 
leavening influence in law schools by assuring that certain basic 
courses must be offered because their content will be liberally 
sprinkled throughout the bar examination. Some maintain that 
bar examinations will also act as a quality check on legal educa- 
tion institutions by making passage rates public knowledge. One 

-- 

18. Five states, Mississippi, Montana, South Dakota, West Virginia, and Wisconsin, 
provide graduates of the state university law school automatic admission to the state bar 
as a diploma privilege. NATIONAL BAR ASSOCIATION DIGFST (R. Duffy ed. 1977). 

19. Blackmar, Do We Really Need Bar Exams?, B. LEADER, July 1976, at 2. 
20. See, e.g., D. JACKSON & E. GEE, BREAD AND B ~ R ? :  ELECTIVES IN AMERICAN LEGAL 

EDUCATION (1975). 
21. Kelso, In the Shadow of the Bar Examiner, Can True Lawyering be Taught?, 

LEARNING AND THE LAW, Winter 1976, at 40. 
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observer has even contended that "[ilf the bar examinations 
were removed, some schools, perhaps many, might deteriorate 
drastically under Gresham's Law, with the poorer schools putting 
pressure on the better ones."22 Although arguments pro and con 
concerning bar examinations have some merit, it must be ob- 
served that they are somewhat tainted by whether a particular 
proponent is on the outside looking in or is on the inside looking 
out. 

Finally, a new evaluation rite appears to be developing by 
linking demands for the effective delivery of legal services and 
continuing legal education (CLE). The public has the right to 
competent counsel, and arguably this competency can only be 
assured through lifelong education. An increasing number of 
states are now requiring that all members of their bars enroll in 
continuing legal education courses in order to retain their license 
to practice law. Such proposals are not without problems, how- 
ever, because it is difficult to assure attendance and even more 
difficult to assure quality. This has led some to propose the next 
logical step: a periodic reexamination of lawyers. Accompanying 
these proposals for mandatory CLE and recertification is the idea 
that lawyers should be able to hold themselves out as subject 
matter specialists by taking a specialty examination and/or prac- 
ticing in a particular field of law for a period of time. Specializa- 
tion, it is hoped, would provide the public with quality legal 
services a t  a reduced cost. Whether mandatory CLE, recertifica- 
tion, and specialization will become the professional norm is yet 
to be determined, but tendencies in that direction do hold forth 
some hope that lawyers are rethinking their professional commit- 
ments. 

E. Professional Responsibility and Ethics 

Unquestionably, one of the major issues facing legal educa- 
tors and bar leaders in this post-Watergate era is how they can 
best imbue the profession with renewed attention to ethical con- 
cerns. Law schools were quick to respond to criticism directed at  
their supposed failure to properly teach their charges professional 
responsibility and ethics by urging the American Bar Association 
(ABA) Section on Legal Education and Admission to the Bar to 
amend its Standards for the Approval of Law Schools. The 
Standards were amended by the ABA House of Delegates in 1973 
to read: "The law school shall offer . . . and provide and require 

-- - - -- 

22. Griswold, In Praise of Bar Examinations, 60 A.B.A.J. 81, 83 (1974). 
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for all student candidates for a professional degree instruction in 
the duties and responsibilities of the legal profe~sion."~~ The re- 
sult was an explosion of course offerings on professional responsi- 
bility as well as institutionalization of other programs, such as the 
planned pervasive methodz4 or clinical legal education, that were 
intended to remedy the students' ethical illiteracy. Unfortu- 
nately, as has been noted, all too often "whatever a law school's 
program, most law students and faculty can testify that the glow- 
ing generalities in law school catalogues about the importance of 
the role and responsibilities of the lawyer have rarely been trans- 
lated in corresponding proportion into the daily life of curriculum 
and cocurricular programs."25 

The reasons given for a less than effective professional re- 
sponsibility program at  many schools include a lack of enthusi- 
asm on the part of the teachers and students for such courses, the 
failure to have a master plan to help coordinate and synthesize 
various class and other activities through which professional re- 
sponsibility can be taught, and a dearth of effective materials 
that can be used to transmit ethical concerns. In addition, it is 
charged that in the one area where a student can confront live 
ethical problems, the law school clinic, not enough opportunities 
are provided students to participate in clinical work and insuffi- 
cient resource support is given the clinical instructor so that ethi- 
cal problems that do arise in the clinical context can be effec- 
tively turned into teaching moments. Even with this sputtering 
start, law schools have registered some successes and most appear 
committed to  continuing attempts to  discover more effective 
methods for teaching their students professional responsibility 
and ethics. This assessment of law school efforts is much kinder 
than a similar assessment of the professional bar which has gener- 
ally failed to assume its responsibilities for training its own mem- 
bers, preferring instead to put the responsibility back on the law 
schools or elsewhere and then standing in judgment when failures 
occur. Finally, all the discussion of how professional responsibil- 
ity should be taught must be kept in perspective because "proper 
ethical standards probably depend more on character than on 

23. A ~ R I C A N  BAR ASSOCIATION, APPROVAL OF LAW SCHOOLS: STANDARDS AND RULES OF 

PROCEDURE 5 3O2(a) (iii) (1973). 
24. The "planned pervasive" method of teaching professional responsibility envisions 

each faculty member in the law school assuming responsibility to identify and discuss 
ethical issues as they arise within the context of his or her particular course. 

25. Kionka, Education for Professional Responsibility: The Buck Stops Here, 50 DEN. 
L.J. 439, 441 (1974). 
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specific training, and that character is generally formed before 
the student comes to law school."26 

F. Financing of Legal Education 

Professors Packer and Ehrlich provide a sobering description 
of the financial state of legal education and identify what well 
may be the most important issue facing law schools and the legal 
profession: 

Thus, in a way, we are whistling in the wind in discussing 
reforms in legal education. In all probability we are, for the short 
term at least and maybe longer, entering a time of depression 
in higher education. Even before that depression, law schools 
were too poor to innovate, even when the ideas and justifications 
for them were available and clear. The Journal of Legal 
Education is a graveyard of ideas that died or were stillborn 
because their authors never considered the traditional financial 
limitations on law  school^.^ 

In the final analysis, dollars act as the lubrication to insure inno- 
vation and creativity, much of which will die aborning if law 
schools continue to be "education on the cheap." 

Legal education is indeed cheap when compared with other 
forms of professional education. For example, the student-faculty 
ratios in most medical schools are one-to-one or two-to-one and 
in other graduate schools about five- to-one. Law schools are very 
fortunate if they achieve a twenty-to-one student-faculty ratio. 
These figures alone should demonstrate to the most skeptical 
observer that legal education is a comparatively inexpensive ef- 
fort. 

This is not to suggest, however, that legal education is inex- 
pensive from a consumer perspective or that sufficient resources 
always exist to fund needed programs. Tuition costs, especially 
among private institutions, have been rising at a near exponential 
rate. This has caused some concern that the legal profession will 
turn into an almost exclusive upperclass monopoly with only the 
very wealthy, and to a lesser degree the very poor who qualify for 
financial aid, able to afford the costly opportunity of a legal edu- 
cation. Such rising costs may effectively exclude the middle class 
from being able to attend all but the most inexpensive public and 
private institutions. Even with higher tuition, some law schools 

- 

26. Griswold, The Legal Profession in the United States, in LEGAL INSTITUTIONS 
TODAY: ENGLISH AND AMERICAN APPROACHES COMPARED 125, 133 (1976). 

27. H. PACKER & T. EHRLICH, supra note 2, at 69. 



6951 BRIDGING THE GAP 717 

may not be able to maintain the present quality of programs due 
to increased salary and library costs and the general law explosion 
that requires schools to offer many more courses just to meet 
minimum educational needs. 

In all fairness, it must also be noted that many law schools 
make money for their parent institutions. In times of rising costs 
for higher education in general, university presidents (a number 
of whom have been legal educators) see an opportunity to use law 
school generated moneys, which could be well used for program 
innovations in law schools, to benefit the rest of the institution. 
Whether this is "good" is arguable, but with so many students 
seeking entrance into law schools, it smacks of some expediency. 

With law schools struggling to maintain a static financial 
position, any talk of curricular or pedagogical reform must be 
accompanied by a revolution in the financing of legal education. 
An example of what can be done is seen in the development of 
clinical legal education for which a private foundation, the Coun- 
cil on Legal Education for Professional Responsibility (CLEPR) , 
gave seed grants to law schools to start clinical programs. Many 
of those programs have grown and flourished. Without CLEPR's 
initial grants, clinical legal education could still be in a dormant 
state. This is not to say that clinical legal education is inexpen- 
sive nor to contend that there are not major problems with insti- 
tutions accepting "soft" money. It is cited only in support of the 
proposition that new financing approaches can be found which 
will, in turn, give creative ideas a place in the sun; these ideas 
will then have to survive in the marketplace on their own merits. 
Other sources of financial help must come from the federal gov- 
ernment, corporations, and employers of law graduates, all rela- 
tively untapped resources by law schools. Most importantly, law 
schools should be able to turn to the legal profession for support, 
especially since the profession is the major source of criticism of 
the present state of legal education. Unfortunately, not only has 
such support not been forthcoming, but it has had a detrimental 
impact on fund raising generally. As one commentator has noted: 

The disinterest of nonlawyers in the problems of our law 
schools is neither surprising nor a ground for fair criticism. Non- 
lawyers assume that the Bar, as a learned profession, is inter- 
ested in its own education, is generally well-to-do, is able to look 
after its own and presumably is doing so. 

But the fact is that the Bar by and large provides almost 
no financial support for legal education, has only the remotest 
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idea of what is happening inside the law schools, is unaware that 
they are in financial trouble and does not know 

Legal educators must surely carry much of the criticism for fail- 
ing to transmit the knowledge of their financial plight to the 
profession, and educators must also take the blame for isolating 
legal education fiom the rest of the profession; however, lawyers 
too must be censored for being quick with criticism and slow with 
positive support and suggestions. 

G. Conclusion 

No attempt has been made in the above discussion to con- 
sider in depth some of the contemporary issues in the training of 
the American lawyer. Our purpose has simply been to present the 
questions that will be further developed throughout this study. 
Before we turn to that further development in Sections VI, VII, 
and Vm, it is instructive to determine what perspectives the 
history of legal education and bar admission in the United States, 
the experience of England, and the experiences of other profes- 
sions offer on current issues in American legal education. 

28. Manning, Financial Anemia in Legal Education: Everybody's Business, 55 
A.B.A.J. 1123, 1123 (1969). 



A. Introduction 

1. The American lawyer: A new breed 

The American colonies in the 17th century, indiiidual and 
independent entities founded by dissimilar groups pursuing pur- 
poses of their own, differed markedly in their approaches to law, 
lawyers, and legal education. Two conditions were common to 
each of the colonies in varying degrees, however: a dearth of any 
organized body of law suited to the American scene and a distrust 
of anyone professing to be a lawyer.' 

The majority of the colonies did not feel themselves bound 
in all cases to the common law of England, but, on the contrary, 
often modified or even completely rejected English precedent by 
their own  statute^.^ The reasons for this seemingly unorthodox 
behavior by English colonies are several and not difficult to deter- 
mine. First, the common law in the 17th century was an extraor- 
dinarily harsh taskmaster; indeed, many of the settlers who left 
England for these shores did so because of what they felt to be 
unfair treatment at the hands of the English judiciary. Such set- 
tlers, beginning a new society in America, had no vested interest 
in preserving the strict traditions of the common law. Second, the 
frontier society of the colonies did not lend itself to adopting 
wholesale the legal systems employed in the tightly knit, well- 
organized society that existed in England. Third, those appointed 
to the bench were generally prominent men of the community 
who lacked any legal training and thus did not have an apprecia- 
tion for the formalism of the common law. Finally, "[tlhe highly 
unstable and fluid status of the law in the several colonies was 
further aggravated by the fact that authoritative legal materials 
were extremely scarce and, in some instances, simply nonexistent 

* Portions of this Section have already been published by the American Bar Associa- 
tion Section on Legal Education and Admission to the Bar. Gee & Jackson, Hand in Hand 
or Fist in Glove?, LEARNING AND THE LAW, Winter 1977, at 34. 

1. 0. CHITWOOD, A HISTORY OF COLONIAL AMERICA 190 (1931). 
2. 1 A. CHROUST, THE BSE OF THE LEGAL PROFESSION IN AMERICA 11 (1965). Possible 

exceptions were New Jersey, Virginia, Georgia, and perhaps New York, where, as Chroust 
notes, "the common law of England was received at a fairly early date and in a relatively 
complete manner . . . ." Id. See also P. REINSCH, ENGLISH COMMON LAW IN THE EARLY 
AMERICAN COLONIES (1899). 
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in Ameri~a ."~ Thus, in their early history the colonies had neither 
the means nor the desire to adopt a coherent, consistently inter- 
preted body of law. 

Lawyers were hardly a popular class of citizens in the colo- 
nies before the turn of the 18th century. Stories of fast-tongued, 
avaricious lawyers preying upon the naivete of their clients re- 
main common to this day. But whereas lawyers of the present are 
usually accorded a degree of public tolerance and respect as pro- 
fessionals, practitioners of that day were generally denied any 
semblance of honor and respectability. The New England colo- 
nies were settled by Puritans who attempted to square those prin- 
ciples of statutory and common law that they adopted with bibli- 
cal authority, particularly the law of M o ~ e s . ~  Unfortunately for 
those poor souls professing to be lawyers, the Puritans were well 
aware that, as Boucher d'Argis stated, "[ulnder the law of na- 
ture and Moses there were no  lawyer^."^ Thus, lawyers were 
treated by the religious New England colonists with that peculiar 
degree of ostracism only accorded those who engaged in activities 
contrary to the divine will. The influential class of citizens in the 
central and southern colonies, composed mostly of landowners 
and merchants, did not base its opposition to lawyers on scrip- 
tural grounds or moral scruples. The class was nonetheless untir- 
ing in its efforts to subvert a developing group of legal experts who 
could threaten its position of prominence and power. The general 
populace also condemned lawyers, associating them with the 
strict and unpopular common law and attributing to them as a 
group the shrewd dealings of unethical practitioners and the 
damaging advice of untrained o n e d  In addition to such opposi- 
tion, the lack of an organized body of colonial law obviated the 
need for a trained group of lawyers to assist in the law's adminis- 
tration and interpretation, contributing to the "general prejudice 
against lawyers throughout the colonies, [such that] the practice 
of the legal profession was discouraged by a number of legislative 
enactments ."' 

3. 1 A. CHROUST, supra note 2, at 18. For a general discussion of the reasons why the 
colonies so freely handled the common law, see id. at 3-26. 

4. 0. CHITWOOD, supra note 1, at 191. See also 1 A. CHROUST, supra note 2, a t  7-8, 
where the author notes: "an early attempt a t  systematizing and codifying the law in 
Massachusetts, an attempt which dates back to the year 1636, was founded largely on the 
Old Testament, and was referred to by the significant description, 'a model of Moses his 
judicialls [sic], compiled in an exact method."' 

5. The Early Days of Advocacy, 1 GREEN BAG 540 (1889). 
6. 1 A. CHROUST, supra note 2, at 27-28. 
7. 0. CHITWOOD, supra note 1, at 190. 
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These conditions were hardly conducive to the development 
of methods to train competent legal practitioners. It was not until 
the beginning years of the 18th century, when a significant influx 
of English-trained attorneys upgraded the qualifications of prac- 
titioners in general, that the reputation of the American lawyer 
began to improve. Correspondingly, the acquisition of legal train- 
ing for professional reasons, not just for personal edification, 
gradually became a more honorable enterprise. 

Such were the modest, if not shaky, origins of American legal 
education. From such apparently infertile ground would develop 
a variety of methods and theories for the training of the practi- 
tioner. 

2. A recurrent theme: Practical experience versus academic 
education 

While the system of apprenticeship, inherited from English 
precedent, naturally assumed the major role in educating the first 
significant numbers of American attorneys, the system had ob- 
vious disadvantages, including the lack of a systematic approach 
to legal training. Partly as a reaction to the deficiencies of the 
apprenticeship system, other methods were alternately at- 
tempted that became important in developing the system of legal 
education prevalent today. Early endeavors to establish law lec- 
tures in a university setting as part of a general liberal arts educa- 
tion were largely unsuccessful, but they did draw attention to the 
possibility of teaching law in the classroom instead of in the law- 
yer's office. The proprietary (or private) law school, as typified by 
the Litchfield School, was essentially a specialized and enlarged 
law office; however, its systematic method of teaching contrasted 
sharply with the often arbitrary and capricious method of instruc- 
tion generally inherent in the apprenticeship system. Although it 
did not long maintain a position of prominence, the proprietary 
law school served as an intermediate stage in the development of 
that form of legal education that would eventually supersede the 
apprenticeship system in importance: the university-related law 
school . 

Forces that were, strictly speaking, extrinsic to legal educa- 
tion also played important roles. The egalitarian, anti-elitist phi- 
losophy of Jackson's era prompted an assault on previously strict 
educational and apprenticeship requirements. The result was 
that almost anyone-with or without substantial legal train- 
ing-was permitted to enter practice. The existence of bar admis- 
sion requirements also exercised a constant influence on legal 
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education both antedating and postdating the age of Jackson. 
Illustrative was the elimination or reduction by many states of 
the apprenticeship requirement for admission to practice that 
clearly helped to undermine the importance of that system of 
legal education. Later, as the university-based law school became 
more prevalent, the American Bar Association (ABA), and the 
Association of American Law Schools (AALS) successfully 
pressed for higher admission standards. As state legislatures 
acted on the advice of the ABA and AALS and demanded more 
of prospective lawyers, legal educators often molded their cur- 
ricula to fit bar admission requirements, a practice that is still 
frequently observed today. 

One problem in chronicling the history of legal education (or 
any portion thereof) is that retrospectively the different move- 
ments involved often appear to be discrete occurrences. For ex- 
ample, it appears to the modern observer, with his awareness that 
law schools are the almost universal means of attaining legal 
education, that this has long been the case and that once the 
university-related law school came into existence, it automati- 
cally superseded other forms of legal education. In reality, of 
course, such was not the case. The apprenticeship system, the 
private law school, and the beginnings of the university-based 
legal education all existed concurrently and in competition with 
one another. Extrinsic social, economic, and political influences 
also added in no small measure to the swirl of this fluid historical 
situation. 

The purpose of this Section is not to attempt the Herculean 
and possibly fruitless task of categorizing the different periods of 
development in legal education or the exact reasons for these 
developments, but rather to provide a historical perspective to 
the larger issues of competency training and legal education to be 
explored in the remainder of this Ar t i~ le .~  

B. Legal Education Prior to 1870: Challenges to the 
Apprenticeship System 

Prior to and for some time after the American Revolution, it 
was possible to obtain a legal education in any one of a number 
of ways: the lawyer-aspirant could by his own reading of available 

8. The reader should note that the term "legal education" is being used throughout 
this Section in the broadest sense and includes all of its component parts: influences from 
bar admission requirements, from the ABA and AALS, and from other outside sources on 
the educational process for prospective lawyers. 
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legal materials hope to gain the requisite knowledge and skills; 
he could serve as an assistant in the clerk's office of some court; 
he could attend one of the nation's fledgling colleges that pro- 
vided by means of a general education a firmer foundation for the 
independent study of law; or he could attend one of the Inns of 
Court in England.' Without question, however, the principal 
means of obtaining a legal education in America was through the 
apprenticeship system. 

It is not surprising that such was the case. The great majority 
of American lawyers had been trained themselves by the appren- 
ticeship system. Perhaps they had inherited from their English 
forebearers a feeling of responsibility for the legal education of 
those coming after them. Perhaps they desired to control the 
entry of new lawyers into their own profession. In any event, full- 
time study of the law at  a college or university, when available 
at all, was an expensive luxury in what was still primarily a 
pioneer America. Furthermore, it was felt that the practical na- 
ture of a lawyer's duties did not lend itself to easy study in the 
classroom. 

The rationale underlying the apprenticeship system was per- 
suasive and its implementation, at least on the surface, was prac- 
ticable. An apprentice attached himself to a practitioner with the 
expectation of learning something about the body of the law as 
well as some of the practical aspects of being a lawyer. Meaning- 
ful day-to-day contact with an experienced attorney would pro- 
vide not only sufficient educational opportunities to learn the 
law, but also the experience necessary to apply that new-found 
knowledge. This system was particularly well-suited to a time in 
which the body of existing law was not extensive, and thus in 
which the ability to analyze and synthesize vast amounts of ma- 
terial was subservient to the more practical skills of drafting and 
oral advocacy. 

The apprenticeship system depended heavily upon the 
teaching ability and the attention given by individual practition- 
ers to the supervision of apprentices in their offices. As adminis- 
tered by some of the better attorneys, this system of legal educa- 
tion was a success. An example of one of the more effective law 
office apprenticeship programs was that of Lemuel Shaw in Mas- 
sachusetts. He had a relatively well-structured program and took 
on several apprentices. He encouraged his students to pursue a 
specific course of study and report to him weekly on their prog- 

9. 1 A. CHROUST, supra note 2, a t  30-37. 
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ress. He also allowed and even encouraged his apprentices to 
discuss the law with him "especially in reference to those changes 
and alterations of the general law which may have been effected 
by the Statutes of the Commonwealth and by local usage 
. . . a  

" 10 

Such was not always or even generally the case, however. The 
quality of legal education varied greatly depending on the con- 
cern of the practitioner for his duty to train future members of 
the profession. Many, possibly most, practitioners lacked the 
appropriate sense of duty (or perhaps their senses were dulled by 
the necessity of earning a living), and thus apprentices were fre- 
quently used as a source of cheap labor. They were expected to 
hand copy legal documents, serve process, and perform mundane 
tasks in the practitioner's office. Professor Greenleaf of Harvard, 
describing his and Judge Story's experience with the apprentice- 
ship system, observed that they were also expected, "amidst the 
drudgery and interruptions of the lawyer's office, [to] perus[e] 
with what diligence we could our Blackstone, Coke, and other 
books put into our hands."ll 

Indictments of the apprenticeship system by those who suf- 
fered under capricious and inattentive practitioner-teachers were 
voiced early and often severely. William Livingston, one of four 
brothers who pursued higher education at a time in the colony of 
New York when this was still unusual, levied this charge against 
the system: 

[If lawyers] deserve the Imputation of Injustice and Dishon- 
esty, it is in no Instance more visible and notorious, than in their 
conduct towards their Apprentices . . . . These Gentlemen 
must . . . have no Manner of Concern for their Clerk's future 
Welfare . . . . [whoever attentively considers how these Ap- 
prentices are used . . . would certainly imagine, that the Youth 
was sent to the Lawyer on Purpose to write for him . . . . I averr 
[sic], that %is a monstrous Absurdity to suppose, that the Law 
is to be learnt by a perpetual copying of Precedents.12 

Thomas Jefferson, while noting that there was some advantage 
in serving a period of apprenticeship, echoed the sentiments of 
many a law clerk then as now "that the services expected in 

10. F. CHASE, LEMUEL SHAW 120 (1918), quoted in 2 A. CHROUST, supra note 2, at 174. 
Likewise, Theophilus Parsons of Massachusetts and Benjamin Kissam of New York en- 
joyed the praise of those who trained under them. 1 A. CHROUST, supra note 2, at 32-33. 

11. Quoted in Brandeis, The Harvard Law School, 1 GREEN BAG 11 (1889). 
12. 1 A. CHROUST, supra note 2, at 31-32 (quoting New-York Weekly Post-Boy, Aug. 

19, 1745). 
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return have been more than the instructions have been worth."13 
Complaints of this sort were legion. 

The great majority of the legal profession supported the ap- 
prenticeship system despite its defects. No system, however, that 
was administered at the expense of the student and that so clearly 
failed to provide systematic legal training could long survive. The 
first seeds for the demise of the apprenticeship system were sown 
even while that system was yet gaining momentum. 

1. Early attempts at academic training in the law 

Partly in reaction to the inadequacies of the apprenticeship 
system and partly in an effort to make sure that "the Body of the 
People [were] well instructed in their Laws, Rights, and Liber- 
ties, "I4 law lectures were initiated at some universities. Thomas 
Jefferson founded the f i s t  of these professorships with the ap- 
pointment of his former legal preceptor George Wythe to a chair 
of law at  William and Mary in 1779.15 Similar professorships were 
soon established at Yale, Columbia, the University of Maryland, 
and Harvard.16 

Those selected to fill these early chairs of law were largely 
prominent men from the bench or practicing bar and not primar- 
ily academicians, and thus must be distinguished from those who 
taught natural law, moral philosophy, and other law-related sub- 
jects a t  some colleges and universities. George Wythe was an 
eminent law office teacher and reviser of the Virginia statutes. 
Isaac Parker of Harvard was the Chief Justice of the Massachu- 
setts Supreme Court. James Kent of Columbia produced the first 
systematic treatise on American law. 

The strength of the apprenticeship system at  this early point, 
however, was not to be assailed by so meager a challenge from the 
academic world. Those in favor of a "practical education" in a 
lawyer's office easily prevailed, and these early attempts at devel- 
oping a law faculty as part of a university were largely unsuccess- 

13. 2 A. CHROUST, supra note 2, at 176 n.12 (quoting 5 WRITINGS OF THOMAS JEFFERSON 
180 (Ford ed. 1903-1904)). 

14. 2 A. CHROUST, supra note 2, at 189 (quoting President Ezra Stiles' program for a 
law professorship at Yale). 

15. A. REED, TRAINING FOR THE PUBLIC PROFESSION OF THE LAW 116 (Carnegie Founda- 
tion for the Advancement of Teaching Bull. No. 15,1921). Reed, a nonlawyer, was selected 
by the Carnegie Foundation to do a comprehensive study of American legal education 
systems similar to the Flexner report for medical schools. Note 63 and accompanying text 
infra. 

16. Stevens, Two Cheers for 1870: The American Law School, in LAW IN AMERICAN 
HISTORY 405, 414-15 (D. Fleming & B. Bailyn eds. 1971). 
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ful. A.Z. Reed advances a two-fold explanation for their failure. 
On the one hand, the bar felt that the apprenticeship system was 
sufficient to prepare young men for the bar. On the other hand, 
there was the rise of the non-university related private law school 
as an alternative to both the apprenticeship system and the uni- 
versity law lecture." 

2. The proprietary law school 

The private or independent law school was a natural out- 
growth of the apprenticeship method of legal education. Early 
proprietary schools have been characterized as "essentially . . . 
specialized and elaborated law  office[^]."^* These schools, not 
being associated with universities, were unaffected by scholarly 
dogmatism and had as their primary purpose the training of prac- 
titioners. While retaining the influence of the practicing bar, how- 
ever, proprietary schools also adopted a more systematic ap- 
proach to legal education than ordinary law office training and 
thereby highlighted the obvious disadvantages of the apprentice- 
ship system. Thus, although the rise of the private, non- 
university-related law school was a factor that contributed to the 
failure of early university attempts to teach law, this movement 
also proved important in dislodging the apprenticeship system. 

The first and most famous private law school was the Litch- 
field School founded in 1784 by Tapping Reeve. The pedagogical 
method employed at Litchfield was a series of highly systematic 
lectures in a yearlong course. The curriculum was based on Black- 
stone, with some addition and revision to make it current with 
the developing law in America. Subjects taught included prop- 
erty, contracts, procedure (including forms of action and plead- 
ing), commercial law (including bills, notes, and insurance), 
agency, master and servant, and several other legal subjects.19 An 
interesting peculiarity of Litchfield was that instead of attempt- 
ing to publish their lectures as would have been done in a univer- 
sity setting, the lecturers kept them secret. These lectures were 
considered to be valuable resources that helped make the school 
unique and were not to be made available for public use. In an 
advertisement for the school published in 1829 the school noted 
that its "proud pre-eminence . . . is to be attributed to the ad- 
vantages, which the mode of instruction here prescribed, pos- 

17. A. REED, supra note 15, at 126-27. 
18. Id. at 128. 
19. 2 A. CHROUST, supra note 2, at 211-12. 
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sesses over the systems usually adopted in similar insti tuti~ns."~~ 
Litchfield was the first national law school. While the num- 

ber of students it graduated was small in comparison to today's 
standards-slightly more than one thousand in its history-its 
graduates came from all parts of the country. The school offered 
proof of the effectiveness of its methods in the large number of 
legislative and judicial notables that passed through its class- 
rooms. Its alumni included Vice Presidents of the United States, 
Justices of the United States Supreme Court, judges of state 
supreme courts, numerous state and national legislators, and 
many other luminariesW2l 

The Litchfield School provided a useful model for those in- 
terested in more legal training but not in a college education of 
which law training was only a part. Several private schools were 
established following the Litchfield model. Although Litchfield 
alone of the private law schools reached a position of prominence, 
schools of its genre helped bridge the gap between early university 
attempts to teach law and the next development of legal educa- 
tion: the university-related law school. 

In order to place the rise of the university law school in his- 
torical perspective, it is essential to examine the changing re- 
quirements for admission to the bar during this early period and 
their effects on the apprenticeship system, on the private law 
school, and on legal education in general. 

3. Bar admission requirements: Riding the roller coaster 

It is beyond the scope of this Section providing an overview 
of the history of legal education to even approximate a full discus- 
sion of the diverse requirements for admission to practice among 
the states. It is possible, however, to note some general trends. 

In spite of early movements in some colonies to prohibit the 
practice of law, bar associations and standards of admission to 
practice seem to have been well established." These bar organiza- 
tions exercised a great deal of control, not only over legal educa- 
tion, but also over admission to practice. As Chroust notes: 

By insisting upon the observation and enforcement of certain 
minimum standards, the bar to a large extent controlled the 
profession, including the admission to the study of law and to 
active practice. This control of admission [in Massachusetts] 

- - 

20. Id. at 213 n.169 (quoting THE LITCHFIELD LAW SCHOOL, 1783-1833, at 4-5 (1900)). 
21. Id. at 214. 
22. A. BLAUSTEIN & C. PORTER, THE AMERICAN LAWYER 287 (1954). 
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was exercised by means of an examination before a committee 
of the bar.23 

Standards set by the Bar of New Hampshire are typical of bar 
admission requirements during this period: 

No person shall be . . . recommended for admission to practice 
unless he sustains a good moral character . . . . [N]o county 
society shall recommend any candidate for admission to prac- 
tice, until they have ascertained by their said committee of 
examination, that such candidate has made suitable proficiency 
in the knowledge of the law.24 

Bar associations, through standards of admission, sanctioned 
and encouraged the apprenticeship system. Although allowance 
was sometimes made for applicants to the bar who had college 
education or had studied law at  a private law school, in almost 
all instances a long period of training under a preceptor in a law 
office was required. Referring again to the example of New 
Hampshire, in addition to the demonstration of "good moral 
character" and the passing of an examination, the candidate had 
to be an apprentice for three years if he had a liberal arts degree 
and five years if he had no degree. Some states required up to 
seven years of education prior to admission. 

During this period the bar associations maintained rigid con- 
trol not only over entry into the profession but in many instances 
over access to legal education as well. Since legal education was 
gained by an apprenticeship in a law office, bar rules regulating 
the number of students a practitioner could take on directly af- 
fected access to the profession. In Massachusetts lawyers were 
long prohibited from taking any students into their offices who 
had not received the recommendation of an examining board and 
been approved by the whole bar.25 

Thus, until the early years of the 19th century, bar associa- 
tions enjoyed a singular degree of influence over training for and 
admission to the legal profession. Political events that began to 
transpire in the 1820's, however, dramatically changed bar ad- 
mission requirements and legal education generally. Bar associa- 
tions were suddenly propelled over the peak of their influence and 
experienced the roller coaster effect of careening into a trough of 
inefficacy. 

The political phenomenon that  cut such a wide swath 

23. 2 A. CHROUST, supra note 2, at 131. 
24. Id. at 141. 
25. Id. at 134. 
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through established bar admission requirements, and that had a 
concomitant effect on the methods of legal education at that 
time, was the egalitarian philosophy of Jacksonian democracy. 
Following Andrew Jackson's election to the Presidency in 1828, a 
powerful and sweeping reaction against any form of elitism per- 
meated all of American society.26 Supporters of Jackson were con- 
fidently optimistic about their charge to sweep clean the reposito- 
ries of the nation's power. George Bancroft, one Jackson enthusi- 
ast, proclaimed that "[ilt is now for the yeomanry and the me- 
chanics to march at the head of civilization. The merchants and 
the lawyers, that is, the moneyed interest broke up feudalism. 
The day for the multitude has now dawned? Another supporter 
declared triumphantly that "[all1 classes, each in turn, have 
possessed the government; and the time has come for all predomi- 
nance of class to end; for Man, the People to Rule."" For Jackson, 
there was only one "whole body, the sovereign people, beset with 
aristocratic sores. "2g 

Naturally the so-called "aristocrats" were not Jackson en- 
thusiasts; and according to de Tocqueville, lawyers formed the 
semi-invisible but powerful political aristocracy of that day." 
Thus, a pronounced dichotomy of feeling existed among those 
listening on the day of Jackson's inauguration. Amos Kendall, a 
Kentucky journalist, voiced the popular opinion that "[ilt was 
a proud day for the people. General Jackson is their own presi- 
dent."3' Justice Story, however, pronounced the conclusion 
shared by many of his associates on the bench and in the bar that 
"[t] he reign of King 'Mob' seemed triumphant. "32 

Government institutions at every level absorbed and effec- 

26. Jackson tapped a portion of the "Jeffersonian myth" in his euphoric description 
of the purpose of his administration: 

[Tlo heal the wounds of the Constitution and preserve it from further violation; 
to persuade my countrymen, so far as I may, that it is not in a splendid govern- 
ment supported by powerful monopolies and aristocratical establishments that 
they will find happiness of their liberties protection, but in a plain system, void 
of pomp, protecting all and granting favors to none, dispensing its blessings, like 
the dews of Heaven, unseen and unfelt save in the freshness and beauty they 
contribute to produce. 

A. SCHLESINGER, THE AGE OF JACKSON 511 (1945). 
27. Id. at 319 (quoting a letter from George Bancroft to H.F. Brownson (Sept. 21, 

1836)). 
28. Brownson, Tendency of Modern Civilization, 1 B.Q. REV. 237 (1838). 
29. M. MEYERS, THE JACKSONUN PERSUASION 18 (1969). 
30. 1 A. DE TOCQUEVILLE, D ~ O C R A C Y  IN AMERICA 348-58 (6th ed. Boston 1876) (1st ed. 

Paris 1835-1840). 
31. Quoted in A. SCHLESINGER, supra note 26, at 6. 
32. 1 L ~ E  AND Lmnm OF JOSEPH STORY 563 (W. Story ed. 1851). 
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tuated the egalitarian philosophy of the Jacksonian era. In the 
late 1820's and early 1830's state legislatures began to reassert 
their long dormant authority that had as a matter of course been 
delegated to the bar associations, and "purged" the profession of 
its tight control of legal education and standards for admission 
to the bar. The result was a nobly motivated but questionable 
equalization of "standards" to practice law. Nearly anyone of 
"good moral character," regardless of his knowledge of the 
law-or lack thereof-was permitted to enter practice. 

Describing this movement that severely eroded the need to 
study law systematically in order to prepare to meet what once 
were strict admission standards, Theodore W. Dwight, Dean of 
Columbia Law School in 1889, related: "Examinations for admis- 
sion to the bar were held by committees appointed by the courts, 
who, where they inquired at all, sought for the most part to ascer- 
tain the knowledge of the candidate of petty details of practice. 
In general, the examinations were purely perf~nctory ."~~ The fol- 
lowing is an example of what appears to be the typical rigorous 
bar examination: 

In California two "law students" who clerked in the same build- 
ing, had applied for admission to the bar. One day a member of 
the Supreme Court of California called upon one of the students 
and announced that he had come to ascertain his professional 
qualifications. The whole examination consisted in the ques- 
tion: "Is the Legal Tender Act constitutional?" The student 
replied: "It is!" Whereupon the judge observed: "I have just 
examined your friend in the other office and he says that the Act 
is unconstitutional, but we need lawyers who are able to answer 
great constitutional questions so quickly, right or wrong. You 
are both admitted. "34 

During this era of relaxed standards for admission to prac- 
tice, the apprenticeship system continued to be the most common 
method for .training future lawyers, when such training was 
sought at  all. The importance of the apprenticeship system, how- 
ever, was beginning to decline noticeably. With little incentive to 
prepare themselves in a lawyer's office to pass a bar examination, 
and with an awareness of the exploitation inherent in much of the 
apprenticeship system, those desiring to become lawyers had 

33. Dwight, Columbia College Law School, New York, 1 GREEN BAG 141 (1889). The 
reader should be aware of one caveat: much of the literature of this time was written by 
academic legal educators, such as Dwight, who were undisguised in their disdain for the 
apprenticeship system. 

34. Smith, Admission to the Bar in New York, 16 YALE L.J. 519 (1907). 



6951 BRIDGING THE GAP 731 

much less reason to enter law offices as apprentices. Nor did the 
incentive exist to study at a private law school as a preface to 
apprenticeship training. Further, state legislatures that had 
greatly simplified the bar examination also eliminated or mini- 
mized the necessity of apprenticeship: by the 1860's only nine of 
thirty-nine states had a formal apprenticeship requirement, and 
even in those states the length of the apprenticeship was reduced. 
The apprenticeship system and the private law school were thus 
dealt crippling blows by the force of Jacksonian democracy. 

4. T h e  beginnings of university-based legal education 

Out of the ashes that Jacksonianism had made of bar admis- 
sion requirements and legal education generally arose the 
university-related law school. Although the educational objec- 
tives set by academicians were not to come to fruition until the 
latter part of the 19th and early part of the 20th centuries, con- 
scious efforts in this direction were undertaken by some universi- 
ties at the same time that Jacksonian democracy was having its 
leveling effect on the bar. 

The apprenticeship system had long been unacceptable to its 
opponents because of its often inefficient and cursory nature. The 
system not only generally failed to provide a systematic program 
of study, but the education it did afford was by no means uniform 
among practitioners, thereby not establishing a common basis for 
those entering the bar.35 

The private law school helped alleviate the problem of unsys- 
tematized formal legal education and thus, in principle, was more 
acceptable to those favoring university-administered legal educa- 
tion than the apprenticeship system. However, the private school 
was still practically, not theoretically, oriented, and could not 
confer an academic degree. As the importance of formal educa- 
tion recognized by a degree increased, the private law school lost 
some appeal. The idea grew that by affiliating with a college the 
private law schools would not only be able to confer a degree, but 
also would gain increased respectability as a part of a university. 

This affiliation was beneficial to colleges and satisfactory to 
academicians. Colleges had attempted to teach law, but their 
efforts were largely unsuccessful because the teaching generally 
reflected a broadly theoretical and philosophical approach with 

35. This last problem, lack of standardization of legal education, has been a point of 
contention among members of the bar, legal educators, and others since the founding of 
the first law school and is still an issue today. 
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a closed eye toward training the practitioner. By absorbing a 
private law school, the college would have the advantage and 
prestige of a professional school while the bar would reap the 
benefits of a degree-conferring institution. This seemed to be a 
solution both for academicians (and some members of the bar) 
who felt that lawyers should be more generally educated and for 
those members of the bar who felt the need for the practitioner's 
guidance over the education of prospective lawyers. Perhaps the 
adoption of private law schools was not necessarily planned at  the 
outset to accomplish these 0bjectives,~9ut the fact that a com- 
promise was struck that favored the development of the academic 
model of legal education cannot be denied. 

It was in the midst of the confusion about legal education 
created by the egalitarian principles of the day that the begin- 
nings of the university-based law school became firmly estab- 
lished. After its founding in 1817 through the efforts of Judge 
Parker, the Harvard Law School became much more firmly 
grounded in 1829 when it was reorganized and Joseph Story and 
John Ashmun joined the faculty. Story emphasized an academic 
and a systematic approach to legal education that was contrary 
to those forces of Jacksonian democracy he weathered while con- 
tinuing to sit on the U.S. Supreme Court during Jackson's tenure. 
Ashmun had been closely associated with a private law school a t  
Northampton, Massachusetts and brought to Harvard the exper- 
tise of running a school. He also brought some tuition-paying 
students with him-a matter of no little concern to any college 
president. 

The Yale Law School was established initially by the out- 
right adoption of a private law school. The adoption was accom- 
plished by appointing the owner of the school, David Duggett, to 
a professorship of law and including the names of his students in 
the Yale catalogue of studenk3' 

Henry Wade Rogers, Dean of the Department of Law at the 
University of Michigan at the end of the 19th century, retrospec- 
tively viewed the founding of his law school in 1837 in terms that 
accurately describe the feelings of academicians in that day about 
legal education: 

36. The union of a college and private law school was often a casual affair. As Reed 
notes in the cases of Harvard and Yale: "They merely attached more or less loosely . . . 
professional departments controlled by practitioners." A. REED, supra note 15, at 45. At 
Princeton, however, the attempted union was so structured and stultifying that aspira- 
tions for affiliation went unrealized. 

37. Stevens, supra note 16, at 415. 
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[T]he wisdom of the people of Michigan in establishing a law 
school is seen when we reflect that they discarded the old notion 
that the place to learn law is in a lawyer's office, rather than in 
a University. A law school was established because it was 
thought that there the law could best be learned.38 

In 1837, the statement that university-based legal education was 
the best method and would become the primary mode of training 
future lawyers would have been premature. Dean Rogers had the 
substantial benefit of hindsight. By 1850 there were only fifteen 
university law schools, by 1860 only twenty-one, and by 1870, the 
date conceded by many to be the beginning of the modern law 
school, there were still only thirty-one universities that had law 
schools affiliated with them.3g Even after 1870, the forceful per- 
sonality and educational innovations of Dean Langdell of Har- 
vard, as well as more favorable political and economic circum- 
stances, would be required to ensure the eventual prevalence of 
the university law school. 

C .  Legal Education After 1870: The  Triumph of University- 
Based Education 

1. The  transition period: Moving toward the Harvard model 

The breaking point between legal education dominated by 
the apprenticeship system and the modern law school came in 
1870 with the appointment of Christopher Columbus Langdell as 
Dean of the Harvard Law School. As we have noted in an earlier 
work, the Harvard Law School "provided the model and impetus 
for legal e d u ~ a t i o n " ~ ~  for the next forty years or so. At a time when 
educational standards were lax and it was still common to gain a 
legal education by working in a lawyer's office, Harvard began the 
trend toward academically based legal e d ~ c a t i o n . ~ ~  

38. Rogers, Law School of the University of Michigan, 1 GREEN BAG 190 (1889). 
39. A. BLAUSTEIN & C. PORTER, supra note 22, at 165. 
Some of the schools were in operation only a few years; others gave intermittent 
instruction before achieving permanent status; some, like those at Columbia 
University and the University of Pennsylvania, grew on the foundations of the 
old chairs of law which had since ceased to exist. Instruction was "little more 
than an expanded form of office apprenticeship training." 

Id. at 165-66. 
40. E. GEE & D. JACKSON, FOLLOWING THE LEADER?: THE UNEXAMINED CONSENSUS IN 

LAW SCHOOL CURRICULA 4 (1975). 
41. Of course, as will be discussed later, there were other economic and political 

factors, as well as forces within the bar itself, that also encouraged this academic trend; 
but Harvard was the first institution to focus attention on university-based legal educa- 
tion by systematically pressing for higher standards and more theoretical instruction. 
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The case method of instruction in law schools is Langdell's 
principal academic legacy. While studying cases can hardly be 
said to be revolutionary, the notion of grouping cases together in 
a book devoted to a particular area of the law was a great innova- 
tion at  the time. Once establish, the casebook method became the 
predominant pedagogical tool of law teachers. There have been 
notable attempts to break away from the casebook method, but 
even today it remains the almost universal method of instruction 
during the first year of law school and in many, if not most, 
second- and third-year courses. 

Langdell felt that three years in professional school were 
needed for a sufficient legal education and promptly instituted 
such an academic program at Harvard Law School. At the time, 
however, law school education was viewed as a luxury, not a 
necessity, for admission to the bar, and the length of legal educa- 
tion in almost all schools rarely exceeded two years. The three- 
year law degree was a pioneering notion. The ABA debated on 
and off for more than forty years before it could recommend a 
three-year degree or the equivalent as a prerequisite for admission 
to the bar. 

The last precedent established by Langdell a t  Harvard was 
the requirement of a bachelor's degree for admission to law 
school. This requirement was even further ahead of its time than 
the three-year degree. Time once again proved Langdell's pre- 
science, and, while the struggle to upgrade prelegal education 
requirements is still going on in some respects, almost all ABA- 
accredited law schools today require an undergraduate degree 
before a student may be admitted. 

It is important to note that while Harvard established the 
pattern for most of the better known and prestigious law schools, 
it would be wide of the mark to conclude that all law schools have 
been cast in its mold. As Reed pointed out, there were different 
types of law schools competing for students." Some law schools 
continued to be proprietary institutions, unrelated to universi- 
ties. Such schools took a more practical approach to legal educa- 
tion. Some schools had minimal standards (if any) for admission 
and took just about anyone who requested admission. The largest 
group consisted of part-time evening law schools. Evening schools 
provided a means of upward mobility for many persons by reduc- 
ing the expense and difficulty of full-time instruction, thus broad- 
ening entry into the legal profession. 

42. A. REED, supra note.15, at 414-16. 
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2. The American Bar Association and the Association of Ameri- 
can Law Schools 

Although the effects of Jacksonian democracy on legal edu- 
cation waned after the Civil War and the number of university 
law schools that emphasized academic legal education steadily 
increased, thoughtful members of the bar still believed that the 
system of legal education did not adquately train future lawyers 
for practice. Warren A. Seavey describes this period: 

As the century came to its last quarter, the examinations were 
still of the slightest; there were no state bar examiners; the 
schools were still generally without admission requirements; the 
residence requirements were generally one year, a few only re- 
quiring as much as two years. The training itself was of the 
narrowest sort, definitely directed towards the acquisition of 
legal rules without thought as to their background and still 
mostly given by part time teachers to part time students, most 
of whom were not much more than high school age. The courses 
were not organized in progression but were offered for all stu- 
dents alike, the beginners with the more advanced. . . . Al- 
though there was still some dignity attached to the office of 
counselor, particularly in the minds of the attorneys themselves, 
by and large the profession consisted of men seeking only a 
livelihood and the schools were merely trade schools.43 

Some members of the bar who felt that progress in improving 
legal education and standards for admission to the bar was insuf- 
ficient became involved in revitalizing bar associations that had 
atrophied during the age of Jackson, or began organizing new 
ones. The first of these local bar associations was formed in New 
York City in 1870, and was followed by fifteen other state, city, 
and county bar associations in the succeeding eight yearsed4 By 
1878 enough interest had been generated in a national organiza- 
tion for lawyers that the American Bar Association was founded 
with the avowed purpose to "advance the science of jurispru- 
dence, promote the administration of justice and the uniformity 
of legislation throughout the Union, uphold the honor of the pro- 
fession of law and encourage cordial intercourse among the mem- 
bers of the American Bar."45 

Although only a handful of American lawyers were members 

43. Seavey, The Association of American Law Schools in Retrospect, 3 J .  LEGAL EDUC. 
154 (1950). 

44. Id. at 154-55. 
45. Quoted in id. at 155. 
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of the ABA in its early years, the organization undauntedly pro- 
ceeded to discuss matters pertaining to the profession as if its 
members had received a mandate from their peers to do so. One 
of the first four standing committees established by the ABA was 
the Committee on Legal Education, later the Section on Legal 
E d u c a t i ~ n . ~ ~  

I t  is significant to note that the great majority of committee 
members were ~ c h o o l m e n . ~ ~  Almost immediately the committee 
began to promulgate resolutions directed toward shaping legal 
education and bar admission requirements in a manner consis- 
tent with members' notions of the level of education needed by 
the bar. 

In one of its first proposed resolutions the committee urged 
the state and local bar associations "to recommend and further 
in such law schools the requirement of attendance . . . for . . . 
three years, as a qualification for examination to be admitted to 
the bar."48   not her resolution proposed a t  this same meeting was 
that state and local bars recommend to their respective states 
that, where needed, law schools should be established and main- 

46. As the ABA is organized today, a "Section" is a subgroup that deals with substan- 
tive legal subjects while a "Committee" is a select organization that has a specific opera- 
tional function. If the nomenclature of today were used, what was originally termed the 
"Committee on Legal Education" would more properly have been called the "Section on 
Legal Education" because it dealt only with the general topic area of legal education and 
was not assigned specific functional tasks. In 1893 the name of the Committee was 
changed to become a Section, and the administrative officers came to be known as the 
Council of the Section on Legal Education. When the .4BA began to "accredit" law schools 
by publishing its list of approved schools in 1923, the name of the Section, whose function 
had changed from the general discussion about legal education to the task of accredita- 
tion, by rights should have been changed back to the "Committee on Legal Education." 
For a discussion of the beginnings of accreditation by the ABA, see M. CARDOZO, THE 
ASSOCIATION PROCESS 1963-1973, a t  39-44 (1975) (AALS 1975 Annual Meeting Proceedings, 
Part One, Section II). 

The choice of the name for an ABA subgroup had important implications for the 
organization of that group and possibly for the outcome of resolutions discussed. The 
members of a Committee were appointed by the President of the ABA; officers of a Section 
were elected by the Section's membership. Perhaps more importantly, all that was re- 
quired to become a voting member of the Section was to pay dues and attend the Section 
meeting at which the vote was taken. Thus, there were examples of different factions 
competing with one another, recruiting their supporters to attend the annual section 
meeting to vote for resolutions each faction favored. For a description of the desperate 
attempt by proprietary schools to wrest control of the Section on Legal Education from 
the academic schoolmen at  the 1929 meeting in Memphis, see Seavey, supra note 43, at 
166. Today such attempts to pack a meeting of an ABA Section are prevented by a 
minimum time membership requirement as a prerequisite to voting privileges. 

47. For the list of the prestigious academicians forming this committee, see Seavey, 
supra note 43, a t  155. 

48. Committee on Legal Education and Admissions to the Bar, Report, 2 A.B.A. REP. 
209, 236 (1879). 
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tained, by public authority if necessary, and that such law 
schools be "provided with faculties of at least four well-paid and 
efficient  teacher^."^^ The committee also proposed a three-year 
general curriculum consisting of: 

I. 
11. 

111. 
IV . 
v. 

VI . 
VII . 

VIII . 
IX. 
X. 

XI. 

XII. 

XIII. 

Moral and Political Philosophy. 
The Elementary and Constitutional Principles of the 
Municipal Law of England; and herein: 

1st. Of the Feudal Law; 
2nd. The Institutes of Municipal Law generally; 
3rd. The origin and progress of the common Law. 

The Law of Real Rights and Real Remedies. 
The Law of Personal Rights and Personal Remedies. 
The Law of Equity. 
The Lex Mercatoria. 
The Law of Crimes and their Punishments. 
The Law of Nations. 
The Admiralty and Maritime Law. 
The Civil or Roman Law. 
The Constitution and Laws of the United States of 
America, and herein of the jurisdiction and practice of 
the Courts of the United States. 
Comparative Jurisprudence, and the Constitution and 
Laws of the several States of the Union. 
Political Ec~norny .~~  

No action was taken on these proposed resolutions until the next 
year. During the 1880 session, the resolutions were proposed to 
the entire bar association and were met with the fate typical of 
controversial recommendations: they were sent back to the com- 
mittee for further study. Although those favoring looser standards 
in pursuit of a more "democratic" access to the bar prevailed, the 
debate over the resolutions is instructive in that it illustrates the 
feelings of at least some of the early leaders of the bar relative to 
legal education.=' 

At the onset of the debate on the resolutions it was strongly 
urged that the ABA ought to go on record, "decidedly and unmis- 
takenly, in favor of elevating the standard of legal education, of 
ultimately bringing about the result that a regular education a t  
a proper school of law shall be one of the requisites of admission 

49. Id. at 235. 
50. Id. at 235-36. 
51. The apparition of Jacksonian democracy, though assumed dead, arose again as 

"friends of democracy were shocked at the thought of an intellectual aristocracy" that 
would be encouraged by such proposals. Seavey, supra note 43, at 156. 
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to the bar in all the states."52 It was recognized that many of the 
great lawyers and judges of the time had not seen a law school, 
but it was also noted that because the law was growing more 
complex, "a higher education is imperatively demanded than was 
requisite in former years."53 While there seemed to be a consensus 
as to the need for a more educated bar, the principal contentions 
against a mandatory three-year degree were that to impose such 
a requirement would prevent members of the poorer classes from 
entering into the legal profession and that three years was unnec- 
essarily long. 

During the remainder of the 1880's, no specific recommenda- 
tions advocating changes in educational standards were proposed 
by the committee. The final decade of the 19th century, however, 
was marked by strong statements about some of the problems 
facing legal education in relation to the bar. Once again resolu- 
tions were proposed in an attempt to raise educational and bar 
admission standards. In 1891 the committee urged adoption by 
the ABA of a resolution stipulating a minimum of three years 
attendance at law school as a bar admission requirement. The 
three-year degree requirement was to apply only to the "older 
States having a more settled and comprehensive jurisprudence of 
their own."54 The argument for the proposition was that it would 
take an extra year to learn the greater amount of law in the older 
and larger states. It was counterargued that such a requirement 
would be unfair to prospective lawyers in larger states. The latter 
argument prevailed, and the academicians once again suffered a 
temporary setback. 

One year previous to this latest debate on the three-year law 
school requirement the committee issued a prepared statement 
that foreshadowed both the ultimate triumph of academically 
based legal education and modern efforts to resurrect within the 
university framework some of the benefits of the apprenticeship 
system through clinical education programs.55 The committee 
noted that although the number of law schools had increased 
significantly and academic legal education would replace the tra- 
ditional apprenticeship form of training, law schools were capable 

52. American Bar Association, Proceedings of the Third Annual Meeting, 3 A.B.A. 
REP. 5, 31 (1880). 

53. Id. 
54. American Bar Association, Transactions of the Fifteenth Annual Meeting, 15 

A.B.A. REP. 3, 9 (1892). 
55. For a discussion of such clinical programs now in operation or in the process of 

development, see Section VI, notes 172-227 and accompanying text infra. 
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of "almost indefinite improvement" and that perhaps "peculiar 
advantages in the older method of office instruction [had been] 
lost sight The committee concluded that many problems in 
legal education existed "because there was no unity of action 
among the different schools and no effective oversight on the part 
of the bar or bench." Further, this "want of a proper standard of 
true legal education and a definite plan of the entire course 
[might be remedied ifl such . . . an association like this . . . 
would but take the pains to give the subject their earnest consid- 
eration for a year or 

Although little was done immediately, an atmosphere condu- 
cive to action persisted for some years. In 1899 Henry Wade Rog- 
ers submitted a resolution to the Section on Legal Education 
(renamed from the committee in 1893) specifying that a commit- 
tee should be appointed "to bring the reputable law schools into 
closer relation with each other and with the Section . . . and to 
invite such schools to meet in a conference with the Section the 
next year."58 As a result of this resolution, the following year a 
meeting of delegates from thirty-five schools ended in the estab- 
lishment of the Association of American Law  school^.^^ 

During its first meeting, the AALS adopted standards for the 
new organization stipulating that each member 

shall require of candidates for its degree a completion of a high 
school course of study, or its equivalent, [and that] the course 
of study leading to a degree shall cover a t  least two years of 
thirty weeks per year, with an average of a t  least 10 hours re- 

56. Standing Committee on Legal Education, Report, 13 A.B.A. REP. 327, 329 (1890). 
57. Id. at 329-30. 
58. Quoted in Seavey, supra note 43, at 157. 
59. The initiative for the creation of the Association of American Law Schools thus 

came from the ABA through its Section on Legal Education. Although the first members 
of the AALS may not have specifically thought of themselves as such, they formed a kind 
of accrediting agency by setting standards to be observed by law schools for admission to 
their organization a t  a time when the ABA was twenty years away from such activity. For 
the next fourteen years the AALS functioned independently but still under the shadow of 
the ABA because meetings for the two organizations were held concurrently and discus- 
sions about the bar superseded concern about specific improvements in legal education 
and standards for law schools. Beginning in 1914, however, the AALS began to hold 
meetings separate from the ABA and to establish itself as h more recognizable force in 
shaping legal education. Id. a t  159-60. Although through most of their joint histories, the 
AALS and the ABA have in some respects competed in certain activities pursued by both 
organizations, particularly the accreditation process, recent years have witnessed a closer 
cooperation and correlation of efforts. It is possible the two organizations are moving 
toward the procedure adopted by the medical profession when the American Medical 
Association and the Association of American Medical Schools established a joint commit- 
tee on accreditation. 
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quired class-room work each week for each student: provided, 
that after the year 1905 members of this Association shall re- 
quire a three years course,60 

The AALS recommendation of a three-year law curriculum was 
reminiscent of the similar proposal by the ABA Committee on 
Legal Education that had been suggested a decade before. Mem- 
ber schools who did not meet the three-year requirement by 1906 
were ejected from the organization. 

Further efforts by the AALS over the next fifteen years to 
raise the standards of legal education by increasing requirements 
for admission to the organization resulted in measurable progress: 
libraries grew to meet a larger minimum volume level; the 
faculty-student ratio of member schools improved; the publica- 
tion of scholarly works including essays on Anglo-American Legal 
History, the Continental Legal History Series, and the Modern 
Legal Philosophy Series was encouraged; and round tables were 
established. The number of university-based law schools was 
steadily increasing, and, whereas in 1900 fifty percent of Ameri- 
can law schools required only a two-year course of study, by 1915 
eighty-three percent mandated a three-year law c u r r i c ~ l u m . ~ ~  
Although by 1917 thirty-six out of forty-nine jurisdictions still 
required a period of apprenticeship, it was ordinarily possible to 
substitute instruction at  a law school. However, the objective of 
the schoolmen-compulsory attendance a t  law school-remained 
an elusive goal: 

Even in 1917 . . . no jurisdiction made it compulsory for the 
aspiring lawyer to attend law school. The law ,schools had, in 
some jurisdictions, to compete against the method of being 
admitted to the bar after apprenticeship; in others, against 
admission after passing the bar exams without any requirement 
of a formal training period. Hence it was at  this point in the 
history of legal education that the profession sought to upgrade 
the law schools and to make attendance at  them comp~lsory .~~  

After another period of relative inactivity, the Council of the 
Section on Legal Education of the ABA, dominated by schoolmen 
and acting with the encouragement of the AALS, swung back into 
action. The academicians envisioned a comprehensive review of 

60. Quoted in M .  CARDOZO, supra note 46, at 39. 
61. Seavey, supra note 43, at 159-60. 
62. Stevens, Legal Education: Historical Pespectives, in CLINICAL EDUCATION FOR THE 

LAW STUDENT 43, 47 (1973) (working papers prepared for the Council on Legal Education 
for Professional Responsibility National Conference, Buck Hill Falls, Pennsylvania). 
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legal education sponsored by the prestigious Carnegie Founda- 
tion, similar to the influential Flexner report on medical colleges 
also backed by the Foundation, that would recommend the up- 
grading of standards of legal education and admission to the bar 
and would repose responsibility for legal education in the univer- 
sity law school. The schoolmen hoped that a review of this nature 
would severely weaken the competition law schools still endured 
from the apprenticeship system by inducing state legislatures to 
base bar admission rquirements on attendance a t  law school. The 
Carnegie Foundation agreed to sponsor a study, and A.Z. Reed 
was engaged to undertake the project. 

The leaders of this attempt to outflank the apprenticeship 
system were taken by surprise by the publication of Reed's final 
report in 1921. Reed, unlike Flexner in his report on the medical 
profession, did not recommend the unification of methods and 
standards for legal education. Rather, Reed favored the retention 
of the apprenticeship system as one of several avenues by which 
an aspirant could be admitted to the practice of law. 

Undeterred, the schoolmen sought and found views more 
harmonious with their own in the report of an ABA committee 
headed by Elihu Root,63 which was adopted by the ABA in the 
same year the Reed report was published. The Root committee 
report supported minimum lengths of time for undergraduate and 
legal studies, adequate library facilities, sufficient full-time fac- 
ulty, and bar examinations, and recommended the publication of 
lists of law schools that did and did not comply with such stan- 
d a r d ~ . ~ ~  

63. I t  is interesting that, in response to the Reed report, the ABA appointed Root, a 
highly respected member of the bar and former ABA President, U.S. Senator, and Secre- 
tary of State, who, although in his seventies, was held in sufficient repute by his colleagues 
so as to ensure that the proper weight would be accorded his committee's conclusions. 
When Root moved for the adoption of his committee's report in a general ABA meeting, 
the motion received additional impetus when seconded by William Howard Taft, then 
Chief Justice of the United States. 

64. The resolution proposed by the Root Committee to the ABA's 1921 meeting is 
reprinted here in full: 

Resolved, (1) The American Bar Association is of the opinion that every candi- 
date for admission to the Bar should give evidence of graduation from a law 
school complying with the following standards: 

(a) It shall require as a condition of admission a t  least two years of study 
in a college. 

(b) I t  shall require its students to pursue a course of three years' duration 
if they devote substantially all of their 'working time to their studies, and a 
longer course, equivalent in the number of working hours, if they devote only 
part of their working time to their studies. 
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The results of the ABA's renewed efforts to revise educa- 
tional standards, like those that came from AALS actions, were 
impressive. Referring to the first publication in 1923 of the ABA's 
list of "approved" law schools, Blaustein and Porter comment: 

It contained the names of thirty-nine schools then complying 
with all the association's standards and nine additional schools 
which were expected to comply in the near future. It is signifi- 
cant to note that, of the thirty-nine approved institutions, 
twenty-seven had not been complying when the standards were 
adopted a scant two years before.65 

The AALS in succeeding years continued to raise standards 
for the number of instructors, the size of the law library, and the 
amount of undergraduate education prefacing law study, with the 
ABA generally following suit. Both the AALS and the ABA real- 
ized that inspections of law schools were necessary to insure com- 
pliance with membership requirements, as well as to assist 
schools with specific problems. Accordingly, the ABA in 1927 
began sending representatives to make such personal inspection 

The adoption of the Root committee proposal placed the 
ABA's stamp of approval on yet another Langdellian legacy: the 
notion that a legal education ought to be an extension of under- 

(c) It  shall provide an adequate library available for the use of the stu- 
dents. 

(d) It  shall have among its teachers a sufficient number giving their entire 
time to the school to insure actual personal acquaintance and influence with the 
whole student body. 
(2) The American Bar Association is of the opinion that graduation from a law 
school should not confer the right of admission to the bar, and that every candi- 
date should be subjected to an examination by public authority to determine 
his fitness. 
(3) The Council on Legal Education and Admissions to the Bar is directed to 
publish from time to time the names of those law schools which comply with 
the above standards and of those which do not and to make such publications 
available so far as possible to intending law students. 
(4) The president of the Association and the Council on Legal Education and 
Admissions to the Bar are directed to cooperate with the state and local bar 
associations to urge upon the duly constituted authorities of the several states 
the adoption of the above requirements for admission to the Bar. 
(5) The Council of Legal Education and Admissions to the Bar is directed to 
call a conference on legal education in the name of the American Bar Associa- 
tion, to which the state and local associations shall be invited to send delegates 
for the purpose of uniting the bodies represented in an effort to create conditions 
favorable to the adoption of the principles above set forth. 

Quoted in A. BLAUSTEIN & C. PORTER, supra note 22, a t  183. 
65. Id. at 184. 
66. Id. 
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graduate instruction. As noted above, Harvard under Langdell's 
urging adopted the requirement that entering law students must 
have a bachelor's degree. The AALS also accepted Root's recom- 
mendation and amended its articles so that member schools had 
to require by 1925 two years of college study as a prerequisite to 
law school admissi~n.~' 

Because of great resistance by the bar, however, the move- 
ment toward approval of an undergraduate degree requirement 
was very slow in coming. The forward-looking Root resolution 
only made provision for "at least two years study in college." 
Even today three years of college work is the minimum prerequi- 
site for legal study under requirements for member schools of 
the AALS. ABA standards regarding undergraduate education 
for accredited schools are substantially the same as the AALS 
requirements. The fact that most law schools today require a 
B.A. degree or its equivalent for admission reflects the individual 
initiative of the schools themselves. 

It is apparent from the above discussion that efforts by the 
ABA and the AALS to improve the standards of legal education 
have been mostly quantitative in nature. It has been the general 
feeling of these organizations that if certain minimum levels 
could be assured-the number of faculty, size of the library, 
length of undergraduate and legal studies-the prospective law- 
yer would receive an adequate education. Quantitative standards 
are also relatively easy to institute and evaluate. The next major 
step the ABA and the AALS will most likely make in their quest 
to improve legal education will be in the development and en- 
couragement of qualitative standards, a trend that is only now in 
its infancy.08 

3. Admission to the bar 

Although the American legal profession for much of its his- 
tory has been, for all practical purposes, autonomous in deter- 
mining bar admission requirements, the ultimate authority for 
doing so has always rested in the state legislatures. Beginning 
with the second quarter of the 19th century, as lawmakers re- 
sponded to the influences of Jacksonian democracy by wiping out 
virtually all restrictive standards for admission to the bar, legisla- 
tures assumed a more active roll in such matters. During the last 
quarter of the century, coincident with the faltering of the ap- 

67. Id. at 183. 
68. Id. at 181. 
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prenticeship system and the development of the university- 
related law school, state legislatures began to awaken once again 
to their responsibility to ensure a more careful scrutiny of appli- 
cants for admission to practice. The first state board of bar exam- 
iners was established in New Hampshire in 1872. Since that time 
other states have followed the lead, and presently all states have 
some legislatively established machinery to set bar admission 
requirements. 

During the years in which they were most active in raising 
membership requirements in their own organizations, the ABA 
and AALS served only as advisory bodies on legal education and 
bar admission requirements. If the standards which they had 
established for their own members were to be enforced on all 
schools that educated future lawyers, the state legislatures had 
to be persuaded to join the ranks. The first step in this process 
was to unify the state bar assocations and mobilize powerful law- 
yers in each state behind the cause. As Seavey relates: 

[Tlhe astute lawyers who fathered the meeting [to adopt the 
Root proposal] did not let the matter rest there. Although the 
Bar Association was not now the small social group with which 
it began, i t  still included only 10 percent of the country's law- 
yers. Something more than its approval was essential for suc- 
cess. The influential lawyers of each state must be reached. The 
same group which won success with the Bar Association [about 
the Root proposal] arranged for a conference to be held in 
Washington in the spring of 1922. To this were invited repre- 
sentatives from all the State Bar Associations. To this confer- 
ence was brought an overpowering array of important members 
of the legal profession, including Elihu Root (who had been the 
Chairman of the Section on Legal Education and the prime 
mover), Chief Justice Taft, Silas Strong, William G. McAdoo, 
John W. Davis, President Severance of the American Bar Asso- 
ciation, George Wharton Pepper, and a number of very promi- 
nent ex-Governors and Senators. With this leadership and with 
oratory of a high order, the conference members were easily 
persuaded and returned to their homes prepared to do what the 
law teachers [of the AALS] had tried in vain to accomplish. 
Reform was off to a good start.69 

The legislatures were not long in following suit. By 1931 sev- 
enteen states required two years of college study for admission to 
law school, and thirty-three states required a three-year law cur- 

69. Seavey, supra note 43, at 162-63. 
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riculum. By 1939 the two-year prelegal college study standard 
had been adopted by forty-one states.70 The reason for this dra- 
matic upgrading in standards has been attributed alternatively 
to the influence of the ABA and AALS, as described above, to 
"anti-immigrant, anti-urban, and anti-semitic feelings" merging 
in an attempt to keep certain classes of people from practicing 
law, and to the economic depression of the 1930's that caused an 
oversupply of lawyers that the profession and the legislatures 
were anxious to reduce.?' Regardless of the specific reasons, the 
requirement in most states that students of the law first obtain a 
substantial amount of college education and then attend law 
school had a devastating effect on that still tenacious competitor 
to the university law school: the apprenticeship system. If law 
school attendance were mandatory, what student anxious to 
begin practice would impose upon himself the additional burden 
of a period of apprenticeship? One of the few remaining barriers 
to the ultimate triumph and domination of academic legal educa- 
tion had been eliminated. 

Reference to the evolution of bar admission requirements in 
three bellwether states-California, Iowa, and New York- 
demonstrates this trend of state response to leaders in legal 
education who have constantly pressed for the upgrading of aca- 
demic standards. Examination of the data in the accompanying 
charts reveals two important, interrelated trends. First, prelegal 
and legal education requirements increased. Second, the bar 
examinations tended over time to become more formalized and 
to demand greater substantive legal knowledge. Although the bar 
has increasingly relied on law schools to supply its future mem- 
bers, it maintains a significant influence on law school curricu- 
lum by dictating the substance of the bar examination. I t  be- 
hooves the law school in search of students to offer, and students 
in search of employment to take, courses covering bar examina- 
tion 

Today, despite a few threads of ~ornmonal i ty ,~~ there is still 
wide divergence among the various states in the specific require- 
ments for admission to the bar. One example appears in those 

70. A. BLAUSTEIN & C. PORTER, supra note 22, at 184. 
71. Stevens, supra note 62, at 48. 
72. See generally E. GEE & D. JACKSON, note 40 supra. 
73. For example, in addition to the necessity in most states for some prelegal college 

education, applicants for admission to practice must demonstrate "good moral charac- 
ter." What constitutes good moral character and the means of ascertaining it, however, 
are understandably sources of continuing debate. 



California Sta te  Bar Admission Requirements 

1851 - 1976 

Apprentice- 
Examination ship 

Required 
Courses 

Age, Sex, 
and Race 

Must be 21 years of 
age, male, white. 

Education 

1851 None 

Practice 

None 

0% 

Must prove good moral 
character. 

Strict examination in 
open court by one of 
the Judges of the 
Supreme Court. 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

1874 None 

1905 None 

Same Sex and race quali- 
f ications deleted. 

Same None 

None Same Same Same except for  students 
a t  Hastings College of 
Law who were admitted 
on the basis of their 
diploma. 

1913 None None A number of other schools 
were granted diploma 
privilege. Diploma 
privilege was revoked in 
1917. 

None Same Same 

2 years of None 
law study. 

Proof tha t  appli- None 
cant has studied 
law for 3 years 
diligently and 
in good faith. 

(1)  2 years of None 
college prior to 
law school or  have 
reached age  25. 
(2)  ( a )  Graduation 
f rom an accredited 
full-time, 3-year 
law school, or (b)  
graduation from a 
4-year, part-time 
law school, or  (c) 
diligent and good 
fa i th  study of law 
for  a t  least 4 years. 

Strict examination in 
open court. 

None Same Same 

Same Supreme Court and Same 
Board of Bar Exam- 
iners empowered to 
require certain 
courses. 

Examinations now conducted 
by Board of Bar Examiners. 
"Examinations shall be 
wholly or in par t  written 
examinations." 

Same Good moral character. 
3-month residence 
requirement prior t o  
taking bar. 

Must pass final bar exami- 
nation and any preliminary 
examination required by 
har examiners. 

None 





Education 

Must satisfy 
district court 
that  applicant 
possesses 
requisite 
learning. 

Must satisfy 
a court of record 
that  applicant 
poasesses 
requisite 
learning. 

2 years of law 
study In "some 
reputable law 
school in the 
United States." 

(1) Must have 
completed a 4-year 
high school course 
of study or have 
acquired an 
equivalent edu- 
cation. 
(2) 3 years of 
law school study. 

Practice 

None 

None 

None 

None 

Iowa State Bar Admission Requirements 

1851 - 1976 

Apprentice- Required 
Examination ship Courses 

None None None 

Diploma privilege for 
graduates of the Iowa 
State University Law 
Department. 

Examination in open 
court required of all 
applicants except 
those a t  the Iowa 
State Law School. 

Written and oral exam- 
ination required of 
all applicants. 

None None 

%year legal educa- None 
tion requirement may 
be satisfied by 2 years 
of study in a law office. 

Education requirement None 
may be satisfied 
by study in either a law 
office or with a judge. 

Age, Sex, 
and Race Other - 

White, male. No age Good moral character. 
stated. 

Sex and race qualifi- Same 
cations eliminated. 
Must be 21 years old. 

Same Same 

Same Same 



1931 Same None 

1950 In addition to the 
1931 requirements 
the applicant must 
have completed 2 
years of college. 

1971 Degree from an 
ABA accredited 
law school re- 
quired a s  a pre- 
requisite to 
taking bar exam- 
ination. 

1976 Same 

None 

Student 
practice 
rule 
adopted 
to allow 
certain 
students 
to appear 
in court. 

Same 

Generally the same a s  Same 
1907. Students a t  the 
State University may be 
examined there and ad- 
mitted without further 
examination. 

Same Same 

None 

Nonc 

Same No provision for Nonc 
law office study. 

Students a t  the State Same 
University must take 
the bar examination with 
other applicants. 

None 

Same 

Same 

Same 

Same O) 
w 
U1 
Y 

Same 

w 
E u 

Same 8 
0 



Education 

Any recognized 
instruction a t  a 
university in 
"the science of 
law" will be sub- 
stituted for one 
year of clerkship. 

Must complete 
college course or 
pass a Regent's 
exam in arithmetic, 
grammar, English 
composition, and 
American history. 
May attend a law 
school on a regular 
basis for one year. 

Practice 

None 

None 

May attend a law None 
school and com- 
plete the "pre- 
scribed course 
of study." 

New York Bar Admission Requirements 

1871 - 1976 
Apprentice- Required 

Examination ship Courses 

Oral examination given by 
N.Y. Supreme Court. 

To be given by Supreme 
Court or practicing attorneys 
appointed by court. 

Exam may be taken after 
completing clerkship or 
graduating from law school. 
The exam may be oral or 
written. 

Must serve a 3-year None 
clerkship after age 17 
to be certified for bar. 
May substitute 
recognized study course 
for 1 year of clerk- 
ship. Must be certified 
a s  having pursued 
"clerkship" by an 
attorney with whom 
clerkship was served. 

Must serve a 3-year None 
clerkship after age of 
18. May substitute 1 
year for college or 
university degree and 
1 year for law study 
a t  recognized school, but 
in no event can m y  
applicant be admitted 
to bar without serving 
1-year clerkship. 

Must have studied law None 
for 4 years with an 
attorney prior to taking 
exam if not a graduate 
of a college or univer- 
sity, and 3 years if a 
college graduate. Must 
pass an examination 
prior to clerkship. 

Age, Sex, 
and Race Other - 

Must be 21 years of Good moral character 
age to take exam. and citizen of state. 

Same Same 

Cannot study with an Must successfully pass 
attorney until an exam in ethics and 
reaching 18 years of be of "good moral 
age or take exam character." Must be a 
unless of "full age." resident of the state 

when exam is taken. 



1921 May attend a None 
N.Y. approved law 
school for a 3- 
year course of 
study upon gradu- 
ation from college 
or university or 
may complete 4 
years of law 
school after 2 
years of college. 

1935 Must complete 2 None 
years of prelegal 
study before law 
school or success- 
fully pass a Re- 
gent's examina- 
tion on English 
composition, Am- 
erican government, 
political history, 
economics, logic, 
and psychology. 
Must graduate 
from "approved" 
law school or 
pursue apprentice- 
ship program. 

1946 Same, except None 
"approved law 
schools" are de- 
fined a s  schools 
with a "three- 
year course of 
instruction" or 
a 4-year program. 

Same Same 

Written exan1 on relevant Same 
law topics. 

Same Same 

None 

None 

None 

Same Same 

18 years of age Same 
before commencing 
law study. "Full age" 
before taking bar 
exam. 

Proof of good 
moral character. 



Education Practice Examination 

1963 Applicant for None Written exam on both 
exam must have adjective and substantive 
completed 3 years law. 
of prelegal study 
a t  accredited 
institution or 
its equivalent. 
Law school study 
must meet rules 
of N.Y. Court of 
Appeals and be 
approved by ABA, 
AALS, or N.Y. 
State Education 
Department. 

1976 Same None Same 

Apprentice- Required 
ship Courses 

May study law in law None 
office for 4 years but 
must also have satisfied 
3/4 of requirements for 
B.A. a t  accredited 
institution or its 
equivalent. Credit for 
combination law school/ 
law office study will be 
granted. 

May study in law office None 
for 4 years, but one of 
those years must be 
spent a t  an approved 
law school as a 
matriculated student. 
Must commence study 
after 18 years of age. 

Age, Sex 
and Race Other - 

Cannot study with Bonded bar examiners. 
an attorney or Proof of good moral 
commence law character. Must be a 
school study unless resident of state when 
18 years of age. exam is taken. 
Must be 21 years of 
age when exam is 
taken. 

Same Same 
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states in which law school attendance for a specific period is not 
required, but the candidate must exhibit some general knowledge 
of the law. Customarily, applicants demonstrate their compe- 
tence in the law by taking and passing a comprehensive examina- 
tion. In Mississippi, Montana, South Dakota, West Virginia, and 
Wisconsin, however, applicants may be admitted by showing that 
they have successfully completed a course of study in an ac- 
credited law school within the state. This right of admission is 
known as diploma privilege. 

Since the early part of this century there has been concern 
about the lack of uniformity among the states as to bar admission 
requirements. Of particular concern has been the lack of a uni- 
form standard regarding the quality of bar examinations. In 1930 
some of the state bar examiners met informally at an ABA meet- 
ing. Under the influence of Will Shafroth, a prime mover in the 
drive for uniform standards of admission, they agreed that good 
reasons existed for the creation of a permanent organization of 
bar examiners. A resolution was accordingly introduced and 
passed requesting the chairman of the Section on Legal Educa- 
tion and Admissions to the Bar to organize a conference by the 
next year. Thus, the National Conference of Bar Examiners was 
founded with Shafroth as its Secretary. 

Shortly after the establishment of the conference, Shafroth 
emphasized the need for such an organization in an article in the 
Bar Examiner in which he pointed out that "probably of all varie- 
ties of state laws governing any one subject, there is nowhere a 
greater diversity than in the laws concerning the subject of admis- 
sions to the bar, including rules of court and regulations of bar 
examining boards."74 Today, in spite of the push for greater stan- 
dards of uniformity, a review of the rules of admission to the bar 
in the various states will reveal only somewhat greater uniformity 
in comparison to when Shafroth wrote.75 

One attempt at uniformity that seems to be gaining credibil- 
ity is the Multistate Bar Examination (MBE). The MBE is an 
objective examination consisting of 200 questions covering con- 
tracts, criminal law, evidence, real property, and torts. The ques- 
tions are based on general legal principles rather than state law. 
The MBE has been adopted for use in most states as a part of 
their regular bar examination, at least in part because of the 
convenience and economy of its administration. 

74. Shafroth, A Tower of Babel, 1 B. EXAMINER 43, 43 (1931). 
75. See NATIONAL CONFERENCE OF BAR EXAMINERS, RULES FOR ADMISSION TO THE BAR 

(1972). 
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4. Part-time legal education76 

Historically, in England as well as in America, it has been 
thought that to be properly trained in the law a student must be 
fully immersed in its study for some peri0.d of time. In England 
the path of entry into the profession for barristers has always been 
through the Inns of Court. One traditional requirement for receiv- 
ing one's call to the bar was to have eaten a certain number of 
meals a t  the Inns, thus insuring full attendance during the peri- 
ods of instruction. The apprenticeship system in America allowed 
the prospective lawyer to have constant exposure to the law 
through actual work experience. In both systems it was possible 
to earn a meager living while undergoing training. 

The rise of the law school in America, however, presented a 
difficult problem to legal educators and the leaders of the bar who 
had deliberately rejected Reed's open defense of part-time legal 
education.77 On the one hand they desired the student to be to- 
tally immersed in the study of law; on the other hand they recog- 
nized that such a system would deny entry into the profession to 
those who could not financially afford such full-time education. 
The growing dominance of full-time university legal education 
thus halted the aspirations of many would-be lawyers and forced 
others to seek part-time legal study. This sorting process also 
resulted in economic class distinctions unacceptable to many C 

members of the bar, although it is likely that others were satisfied 
with this arrangement. The existence of economic disparities be- 
tween full-time and part-time trained attorneys accounts at  least 
in part for the concern over the quality of part-time legal educa- 
tion programs expressed by institutional representatives of presti- 
gious university law schools and the bar. 

A contributory and perhaps more important source of this 
concern for quality is the fact that schools offering part-time legal 
instruction historically have been vehicles not only for lower in- 
come groups who could not afford full-time study to enter the 
profession, but also for less educated persons. Since a t  the turn 

76. For the most recent and definitive study of the subject, see the study by Charles 
D. Kelso. C. KEISO, THE AALS STUDY OF PART-TIME LEGAL EDUCATION: FINAL REPORT 
(1972). Professor Kelso stated that the "report is designated a 'final report' because it says 
all the Study Director thinks he can now usefully say." Id. at 2. 

77. As part of his suggestion for a "two-tiered" approach to legal education-one level 
of schools catering to theoretical questions and legal scholars, the other level providing 
more basic knowledge to handle common, day-to-day problems-Reed maintained that 
part-time law schools could prove extremely useful in training particularly the latter type 
of lawyer. A. REED, supra note 15, at 416-18. 
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of the century, and for a significant period thereafter, prelegal 
studies requirements were minimal or nonexistent, the part-time 
law school, usually a proprietary school with a less rigorous cur- 
riculum, could and often did graduate less educated students. 
This problem has been largely alleviated, however, by the institu- 
tionalization of prelegal education requirements by the ABA and 
the AALS. 

Part-time legal education is generally much more acceptable 
today than in the past, partly because of the rigors of the accredi- 
tation process and partly because the distinction between a full- 
time student with a part-time job and a part-time student with 
a full-time job is becoming harder to make. The Kelso study 
indicates that there has been a steady increase in the number and 
percentage of ABA-accredited law schools that have part-time 
programs, and that "the bulk of evening law students are now 
attending ABA approved schools."78 

D. T h e  Swing of the  Pendulum: Practical Training Revisited 

Although the primary means of attaining legal education in 
the 18th and 19th centuries-the apppenticeship system-' is now 
a historical relic, the current interest in clinical education and 
other skills training models demonstrates that in many ways legal 
education has come full circle. Competency training through 
practical experience is now seen as an important curricular inno- 
vation of many law schools. In some respects, clinical education 
is the progeny of the apprenticeship system. In other respects, 
however, the differences in the two approaches to practical legal 
training are striking. Many administrators of clinical education 
programs now insist on and secure adequate, structured supervi- 
sion of student participants. Moreover, these administrators seek 
to structure the educative benefits that can be derived from client 
and case exposure, rather than relying on random practical expe- 
rience. Although, as evidenced by the differences, the pendulum 
might not be following exactly the same arc as before, it is clearly 
swinging back toward the idea of practical training far today's law 
school students. 

During the time that the English tradition of precepting in 
a solicitor's or barrister's office and the logical notion that to 
acquire "practical skills" one must receive "practical training" 
held complete sway in American legal education, the apprentice- 

78. C. KELSO, supra note 76, at 3. 
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ship system was the unrivaled method of educating future law- 
yers. Further, when the only written law consisted of Blackstone, 
Kent, some other commentaries, and a few reported cases, it was 
relatively easy to feel some mastery over the entire body of the 
law. Thus, it was felt, the real training of a lawyer was to be 
gained in a law office where one could pick up the customs of local 
practice and learn the fundamentals of lawyering. 

Increasing dissatisfaction with the unsystematized nature 
and variable quality of the apprenticeship system, however, as 
well as the growing complexity of the law and the rise of the 
corporation, pushed the pendulum into motion. Prospective law- 
yers needed more than practical exposure to law and a knowledge 
of statutes. They needed consistent education in legal theory and 
a means of analysis. Langdell's Harvard made possible and fore- 
shadowed the institutionalization of the university-based law 
school. As we noted in an earlier work: 

After 1870 the study of law shifted to the university, due mainly 
to the increased acceptance by bench, bar, and students of for- 
mal law school training as the best and easiest entry vehicle to 
the legal profession. To meet this more theoretical approach to 
the law, new methods of teaching were created, the most popu- 
lar of these being the case method developed by Christopher 
Columbus Langdell at Harvard. The case method placed pri- 
mary emphasis on the study of appellate cases, which were 
taught through the use of the socratic method, thus effectively 
reducing any desire to go outside the classroom for additional 
information or insight.7p 

Langdell further ensured the dominance of theoretical over prac- 
tical instruction at Harvard by espousing the teaching philoso- 
phy that law should not be taught by practitioners or "men ex- 
perienced in the law" but by men experienced in "learning the 
law." This established a tradition, not easily broken, of empha- 
sizing the "scientific" or theoretical approach of learning the law 
at the expense of practical training. The two forms of education 
were in fact considered mutually exclusive. 

Despite powerful academic influences from many quarters, 
the apprenticeship system was slow in dying and did not fade 
without strenuous voices of dissent. In 1890 one member of the 
ABA in a discussion on university law schools observed that "the 
rapid growth and success of the law schools must not make us 
forget that there were also peculiar advantages in the older 

- - 

79. E. GEE & D. JACKSON, supra note 40, at 41. 
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method of office instruction which should not be lost sight of if 
we can help it, and that these schools, like all human institutions, 
are susceptible of almost indefinite impro~ement."~~ It  was Reed, 
however, that crystalized and coalesced arguments in favor of 
allowing university-based legal education and more funamental 
practical training to coexist and complement one another in a 
two-tiered system of legal education. 

Reed suggested four ways to encourage practical training 
within law schools: (1) faculty contact with legal practice; (2) law 
school courses in the practical application of the law; (3) imita- 
tion of practical activities within the law school, including moot 
courts, drafting of written instruments, and problem-method 
training in the use of judicial decisions; and (4) greater emphasis 
upon the concrete law of a particular jurisdiction, as distin- 
guished from the generalized law taught by the leading schools. 
Although by today's standards these suggestions are hardly revo- 
lutionary, it must be remembered that Reed's ideas regarding 
legal education contrasted sharply with those of the deans and 
administrators of the major law schools of the time as well as with 
the ideas of those in control of educational matters in the ABA 
and the AALS who wanted to move as far away from practical 
training as possible in favor of adacemic education. 

The deliberate rejection of Reed's suggestions regarding 
practical training marked the swing of the pendulum toward the 
extreme opposite of the position that legal education had held 
during the dominance of apprenticeship training. Academic law 
schools moved to eliminate the last vestiges of practical training 
from their curricula. The proprietary schools retained a greater 
"bread-and-butter" approach, not bowing completely to the 
strictly theoretical classroom education that university schools 
offered, but the day of the independent private law school had 
largely passed, and with it passed its potential to influence the 
path of the future of legal education. 

Over the next forty years, an occasional voice was raised in 
the wilderness in favor of a somewhat more practical approach to 
legal education. One of the most prominent and vociferous was 
Jerome Frank, who declared that it was possible to provide some 
of the benefits of the apprenticeship system's practical training 
without jeopardizing the rigor of the academic process, and there- 
fore that, "without giving up entirely the case-book system or the 
growing and valuable alliance with the so-called social sciences, 

- -p 

80. Standing Committee on Legal Education, supra note 56, at 329. 
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the law schools should once more get in intimate contact with 
what clients need and with what courts and lawyers actually 
do. "81 

Although those who disagreed with the extent to which Frank 
would have moved the university law school into the area of 
practical training remained in the majority for decades, there 
were still a significant number of educators who apprently ac- 
quiesced at  least in part to his ideas. Gradually Reed's sugges- 
tions on blending practical and theoretical training in the law 
school gained greater currency. Increasingly, as questions were 
presented to legal educators because of their expertise in certain 
aspects of the law, they became more involved in legal problems 
in their geographical areas. It slowly became more acceptable, 
and then customary, to use practitioners as part-time or visiting 
professors to teach some of the more specialized subjects, thus 
inevitably affording students the opportunity to gain practical 
insight into legal problems. An increasing number of courses with 
a more pragmatic orientation found their way into the standard 
law school curriculum, including law office management, ac- 
counting, and problems in drafting wills and trusts.82 Legal writ- 
ing the moot court programs, which involve the training and de- 
velopment of research, writing, and oral advocacy skills, were 
adopted by some law schools, and then institutionalized by 
most." Although work on law reviews is generally regarded as a 
more "scholarly" undertaking, the student nevertheless receives 
training in research and writing techniques and exposure to the 
tedium and hard work that often characterize the lawyer's daily 
existence. A growing feeling of social responsibility for the poor 
who could not afford legal assistance joined the increasing aware- 
ness of the need for practical training to foster the creation of 
legal clinics in a few schools. By 1960 fifteen such programs had 
been deve l~ped .~~ 

The decade beginning in 1960 bridged the gap between pract- 
ical training and academic legal education. A significant number 
of commentators challenged the traditional university law school 
model as being too theoretical and focused attention on programs 

81. Frank, Why Not a Clinical Lawyer-School?, 81 U .  PA. L. REV. 907, 913 (1933). 
82. For a graphic demonstration of the trend, see our earlier work, D. JACKSON & E. 

GEE, BREAD AND BUTTER?: ELECTIVES IN AMERICAN LEGAL EDUCATION (1975). 
83. Grossman, Clinical Legal Education: History and Diagnosis, 26 J. LEGAL EDUC. 

162, 171 (1974). 
84. Allison, The Evaluation of a Clinical Legal Education Rogram, 27 VAND. L. REV. 

271, 272 (1974). 
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that attempted to give students realistic contact with clients.85 
Funding was of course needed in order to begin exploration into 
the possibilities of clinical education. The Ford Foundation has 
provided substantial financial impetus through a series of grants 
to different organizations, culminating in the creation of the 
Council on Legal Education for Professional Responsibility 
(CLEPR) in 1 9 6 P  The enthusiasm and success of undergraduate 
and graduate legislative internship programs has influenced legal 
education, and many states have passed student practice laws 
which allow law students, generally after their second year, to 
practice law to a limited extent under appropriate supervision. 

During the 1970's, clinical education has come into its own. 
As a CLEPR survey of clinical education has stated: 

There appears to be a number of cracks developing in what has 
heretofore been almost a uniform approach to the teaching of 
law by this nation's law schools. These cracks are being caused 
by apparent dissatisfaction among members of the bench and 
bar about the quality of legal services being provided the con- 
sumer. This is evidenced by the move toward mandatory con- 
tinuing legal education by the bar of several states with many 
more considering instituting similar training programs, and the 
adoption by federal and state courts of rules pertaining to the 
educational training and special experience which a person 
must have to appear in their courts. One of the major ways law 
schools are addressing these issues is to provide increased oppor- 
tunities for students to participate in clinical legal education 
programs and other skills training courses. What was ten years 
ago a small group of schools experimenting with clinical pro- 
gramming has now become an avalanche of opportunities for 
students to participate in clinical education  experience^.^' 

85. See, e.g., PROCEEDINGS: THE ASHEVILLE CONFERENCE OF LAW SCHOOL DEANS ON 

EDUCATION FOR PROFESSIONAL RESPONSIBILITY (H. Sachs ed. 1965). 
86. The Ford Foundation first funded the National Council on Law Clinics (NCLC) 

in 1960. 
NCLC provided seed money for experimental programs in clinical legal educa- 
tion within the law school setting. This program was expanded in 1965 under a 
new Ford grantee, the Council on Education in Professional Responsibility 
(COEPR). Although COEPR was in existence only two years it was successful 
in awarding 26 grants to 21 law schools. During this period, debate continued 
on the value and viability of clinical legal education as a component of law 
school curricula. Realizing the inherent reluctance on the part of law schools to 
venture into a new, yet unproven, area of legal education, Ford decided to make 
a major financial commitment to clinical legal education by establishing the 
Council on Legal Education for Professional Responsibility (CLEPR) in 1968. 

E. GEE & D. JACKSON, supra note 40, at 42. 
87. COUNCIL ON LEGAL EDUCATION FOR PROFESSIONAL RESPONSIBILITY, INC., SURVEY AND 

DIRECTORY OF CWCAL LECAL EDUCATION, 1975-76, at ii (1976). 
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From the year of CLEPR's creation to the present, a period cover- 
ing only eight years, the number of clinical education programs 
has exploded from a modest number to over 420 separate pro- 
grams in forty-nine different fields of law. Approximately ninety 
percent of all ABA-approved law schools currently offer a form of 
clinical education for credit, and of those schools eighty-two per- 
cent provide more than one such course during the academic 
year? 

Perhaps the most important differences between this new 
movement to provide practical training for law students and the 
traditional apprenticeship system are in the trend's focus and 
source of support. Whereas the individual lawyer and his office 
were fundamental to the apprenticeship system, current clinical 
education programs are rooted solidly in the university law 
school. CLEPR's definition of such programs is instructive: 

For. the purposes of this survey "clinical" has been defined as 
student work with clients in which the law school participates 
in some way-either fieldwork supervision, classroom teaching, 
or both. Programs in which students are placed in prosecutors' 
offices, or other agencies, with no faculty supervision have not 
been included. Likewise, legislative and judicial internships 
have been classified as electives-not as clinical courses.89 

Further, instead of stemming solely from traditionalists dubious 
of the value of academic legal education, encouragement for the 
current emphasis on clinical education has often come from mem- 
bers of the bar and bench educated in university law schools who 
detect, and sometimes suffer from, the deficiencies in practical 
training that characterize many law school graduates of today.g0 

Although clinical legal education appears to be the most sig- 
nificant new curricular approach presently being pursued by legal 
educators, other cracks in the traditional teaching modes are ap- 
pearing. One need only peruse the pages of the Journal of Legal 
Education and Learning and the Law to see that a variety of 
innovative proposals designed to improve legal instruction are 
being discussed and implemented, including computer-based 
programmed teaching, simulated problem techniques, the devel- 

- 

88. Id. at iii-iv. 
89. Letter from Berry Fisher, Program Officer, CLEPR, to the authors (Oct. 16, , 

1974), referring to the survey undertaken for E. GEE & D. JACKSON, note 40 supra. 
90. See, e.g., Burger, The Special Skills of Advocacy: Are Specialized Training and 

Certification of Advocates Essential to Our System of Justice?, 42 FORDHAM L. REV. 227 
(1973) (remarks of Chief Justice Burger on the general lack of oral advocacy skills in 
recently graduated lawyers). 
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opment of interdisciplinary and intern-extern programs, and the 
restructuring of curricula to focus much more on the counseling 
and negotiating roles of lawyers. 

Some feel that the pendulum has swung too far in the direc- 
tion of traditional academic legal education. However, since the 
preeminence of university-based law schools was attained due to 
the failure of the apprenticeship system to provide systematic 
training in a real life setting, it  seems likely that the equivalent 
failure of university law schools to provide practical and skills 
training, and to respond to the expanding needs of the com- 
munity, represents an overreaction to the historically demon- 
strated inadequacies of the apprenticeship system. The desired 
objective that history perhaps provides us is the capacity to steer 
a course between the Scylla of "practical experience" and the 
Charybdis of "systematic academic preparation." 



A. Introduction 

I t  is difficult to study the development of American law with- 
out considering its English antecedents. Although the early 
American colonists certainly did not pay blind homage to the 
English legal system,' aspiring lawyers were generally trained 
under an apprenticeship system very similar to that used in 
England. In a manner typical of the American way, however, 
English legal education methods and practices were stretched, 
cut, bandaged, and adapted to the new scene so that they as- 
sumed a peculiarly American character. Still, no amount of rear- 
ranging the puzzle could completely obliterate the original de- 
sign. The origins of American legal education, despite obvious 
changes, remain rooted in English tradition, and American legal 
educators have often cast wistful glances a t  their counterparts 
across the sea. 

For obvious reasons, anglophilia underwent a severe eclipse 
during and following the American Revolution and War of 1812.2 
Somewhat later, mistrust of lawyers during the Jacksonian 
period no doubt included suspicion and mistrust of English law 
and legal institutions traditionally associated with it.3 But just 
a s  anglophilia has not been the norm, neither have loathing, 
mistrust, or suspicion invariably prevailed. I t  is now part of 
American folklore tha t  many 19th century American lawyers 
often learned their law from a single volume that could readily 
fit into a saddlebag-Blackstone's Commentaries, written by 
the first Vinerian Professor of English law a t  O ~ f o r d . ~  Even 
today, most contemporary American lawyers can recall their law 

1. See Section III, notes 1-7 and accompanying text supra. 
2. 1 A. CHROUST, THE RISE OF THE LEGAL PROFESSION IN AMERICA 26-29 (1965). 
3. 2 A. CHROUST, supra note 2, at  156; J. HURST, THE GROWTH OF AMERICAN LAW: THE 

LAWMAKERS 277 (1950). 
4. H. HANBURY, THE VINERIAN CHAIR AND LEGAL EDUCATION 11-20 (1958). 
Hurst has commented: 
In the early nineteenth century the appearance of influential treatises gave great 
impetus to apprenticeship and self-imposed reading, at  the expense of any ex- 
pansion of training in formal law schools. Most important was the edition of 
Blackstone, annotated with the American authorities by St. George Tucker, 
successor to Wythe as professor of law a t  William and Mary College. Tucker's 
Blackstone was published in 1803. Blackstone was already a classic tradition of 
the bar in the United States. Tucker's Americanization of a work which pur- 
ported to put all legal knowledge in a single treatise seemed to offer the ready 
instrument for the apprentice or self-trained lawyer. 

J. HURST, supra note 3, at  256-57. 
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school venture into legal history as an excursion into English 
legal history. Failing that recollection, memories from other law 
school courses of animals ferae naturae (foxes usually) or of the 
Statute of Uses, entailed estates, or the threat to thrash an 
enemy "were it not Assize time" evidence our ancestral debt to 
English law. 

Law professors, bar leaders, and judges may be even more 
susceptible than other lawyers to occasional attacks of anglo- 
philia. An American Bar Association meeting in London, a sab- 
batical year in England, a visiting professorship a t  an English 
university, or a membership on an Anglo-American delegation to 
study and compare our legal institutions may instill or sustain the 
phenomenon. The English do up pomp and ceremony very well, 
and visits there can be beguiling. 

At a high level of generality, our legal debt to England may 
take the form of special reverence for the Anglo-American tradi- 
tion as one containing qualities of justice rarely, if ever, rivaled 
by other legal traditions. For example, in reviewing an especially 
outrageous invasion of personal liberty, Justice Frankfurter 
adopted the following language: 

Regard for the requirements of the Due Process Clause 
"inescapably imposes on this Court an exercise of judgment 
upon the whole course of the proceedings [resulting in a convic- 
tion] in order to ascertain whether they offend those canons of 
decency and fairness which express the notion of justice of 
English-speaking peoples even toward those charged with the 
most heinous offenses. "5 

Frankfurter was cosmopolitan enough to broaden the tradition to 
include all English-speaking peoples, but the origins of the tradi- 
tion in the "sceptered isle" are inescapable. 

William Howard Taft was another notable devotee of English 
tradition. As Alpheus T. Mason noted in his biography of Taft, 
the then newly-fledged Chief Justice embarked in 1922 on a 
"pilgrimage" to England to "strengthen the bond between the 
two countries" and to study the "more efficient English court 
pro~edure."~ More to the point of this study, Taft held the Eng- 
lish barrister to be the ideal advocate. Taft attributed to the 
barrister the qualities of an elevated, perhaps even noble, leader- 

5. Rochin v. California, 342 U.S. 165, 169 (1952) (quoting Malinski v. New York, 324 
U.S. 401, 416-17 (1945)). The case had involved pumping the stomach of an arrested 
individual in order to recover pills for use as evidence against the individual. 

6. A. MASON, WILLIAM HOWARD TAFT: CHIEF JUSTICE 283 (1965). 
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ship.' To illustrate this point, Mason resorted to a quotation from 
Matthew Arnold, which the biographer thought was consistent 
with Taft's perspective: 

That elevation of character, that noble way of thinking and 
behaving, which is an eminent gift of nature to some individu- 
als, is also often generated in whole classes of man . . . by the 
possession of power, by the importance and responsibility of 
high station, by habitual dealing with great things, by being 
placed above the necessity of constantly struggling for little 
things . . . . A governing class imbued with it may not be capa- 
ble of leading the masses of people to the highest pitch of welfare 
for them; but it sets them an invaluable example of qualities 
without which no really high welfare can exist. This has been 
done for their nation by the best aristocracies. The Roman aris- 
tocracies did it; the English aristocracy has done it.8 

In Mason's view such was the way Taft regarded the barrister in 
the English legal system. Taft found our system sadly lacking for 
a peer. Such a paean of praise for aristocracy is a bit heavy these 
days, but may still be indicative of the occasional excesses of 
affection and reverence with which we sometimes view English 
traditions. 

More recently, Chief Justice Burger has directed attention to 
the English system? While explicitly abjuring the notion of trans- 
planting the system here, the Chief Justice suggested that we can 
learn much from its operation. Several noteworthy points of the 
English legal system in his view are the separation of the profes- 
sion into two branches (especially the specialization of barristers 
as oral advocates), the training of barristers "in a centuries-old 
school conducted by the four Inns of Court,"lo the practice of 
pupillage or apprenticeship following formal schooling, and, fi- 
nally, the existence of a professional community among the Inns 
of Court and the Royal Courts of Justice (encouraged by their 
physical proximity, among other reasons) .I1 

Chief Justice Burger noted that English training in advocacy 
stresses ethics and civility, both in court and in relations with 
colleagues, and suggested that such training has produced excep- 

7. Id. at 63. 
8. Id. 
9. Burger, The Special Skills of Advocacy: Are Specialized Training and Certification 

of Advocates Essential to Our System of Justice?, 42 FORDHAM L. REV. 227 (1973) (4th 
Annual John F. Sonnett Memorial Lecture). 

10. Id. at 228. For an explanation and description of the Inns of Court, see notes 25- 
29 and accompanying text infra. 

11. Id. 
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tionally high standards of behavior. He also argued that English 
advocates on the whole are better than ours: 

English advocacy is generally on a par with that of our best 
lawyers. I emphasize that their best advocates are no better 
than our best, but I regret to say that our best constitute a 
relatively thin layer of cream on top while the quality of English 
barristers is uniformly high, albeit with the graduations of qual- 
ity inescapable in any human activity.12 

The Chief Justice concluded that we can learn a t  least three 
things from the English legal system: (1) lawyers cannot be 
equally competent for all tasks, and thus some sort of specializa- 
tion is desirable; (2) legal educators should employ a system 
under which law students or novice lawyers can learn and special- 
ize as oral advocates under expert tutelage; and (3) ethics and 
civility are essential ingredients in a judicial system and therefore 
in a law student's education.13 

Contrast the Chief Justice's views with those that open Rob- 
ert Stevens' excellent historical survey of American legal educa- 
tion: 

If one ignores the increasing student rumblings of the last five 
years, there is much to justify the satisfaction felt by many with 
the American contribution t o  legal education. Almost every 
other aspect of the indigenous legal system has been subjected 
to severe criticism and unfavorable comparisons. In contrast, 
American legal education has received a largely favorable press. 
From the time that Bryce noted that he did "not know if there 
is anything in which America had advanced more beyond the 
mother country than in the provision she makes for legal educa- 
tion" . . ., nearly all observers have drawn favorable compari- 
sons between the system of legal education in this country and 
that of a t  least other common law countries.14 

Such conflicting perceptions of the relative quality of Ameri- 
can and English legal education are an impetus for this Section. 
If, as Chief Justice Burger suggests, English barristers are in the 
aggregate superior advocates,15 perhaps the educational system 

- - -  - - - 

12. Id. at 229. 
13. Id. at 229-30. 
14. Stevens, Two Cheers for 1870: The American Law School, in LAW IN AMERICAN 

HISTORY 405 (D. Fleming & B. Bailyn eds. 1972) (footnote omitted). 
15. We have no way of testing his judgment. For the purposes of this Section, we 

merely assume that he is correct and look to the educational and professional practices 
that may have produced superior advocacy in England. Those practices can be examined 
and evaluated independent of the Chief Justice's estimate of superiority. 
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that produces them is at least partly responsible. On the other 
hand, if examination of the English system of legal education 
yields no clear evidence of different or superior educational prac- 
tices, which would tend to support Stevens' view, and if in fact 
oral advocacy in English courts is extraordinary, something other 
than the educational system must be responsible. 

Of central interest in this inquiry into the English legal sys- 
tem is the apparently close and continuous involvement of profes- 
sional organizations and practicing barristers and solicitors in the 
training of aspiring lawyers and novice practitioners. In the in- 
stance of the bar, such involvement is seen both in the tradition 
of barristers taking meals with students in the hall of the four 
ancient Inns of Court16 and in the requirement of pupillage. Pupil- 
lage is the yearlong period following call to the bar that a novice 
barrister must spend in the chambers of a practicing barrister 
who has been at the bar for not less than five years.'' In the 
instance of solicitors, the involvement of practitioners with nov- 
ices is evidenced through the requirement of articles of clerkship. 
Following (or sometimes prior to) the final solicitor's examina- 
tion, an aspiring solicitor must serve under articles to a solicitor 
who has been in practice for at least five .years.18 

This interaction of veteran and novice through meals at the 
Inns, pupillage, and articles provokes inquiry of whether these 
techniques are keys to a better form of legal training, whether 

16. The "flavor" of eating a dinner in the hall of an Inn is best conveyed by the 
account of a participant. In the following excerpt, the writer describes the obligatory toasts 
at the dinners. Diners eat in groups of four-each group constituting a "mess": 

The senior it is who leads the toasts to the members of the mess. At a 
convenient moment he raises his glass and repeats the names of the other 3 
diners, in the order in which he has served them, "naming them severally, but 
drinking to them collectively" according to the 7th Custom of Gray's Inn Hall. 
In fact, some general phrase is often added, thus in a mess of students one might 
hear, "Mr. Smith, Mr. Brown, Mr. Robinson, your very good health", where Mr. 
Robinson is the junior. Mr. Smith would then raise his glass and perform the 
toast, substituting the senior's name for his own, and so on through the rest of 
the mess. "During dinner, before the sweets have been removed" (custom 8 ,  
the senior must toast the messes immediately above and below his own (al- 
though he may not drink to the former before they have toasted down to him) 
on behalf of his mess. He will probably ask "Mr. Senior of the lower mess, may 
we toast you now?" for it is necessary that the receiving mess has already toasted 
inter se, and, again, it is wise to avoid a mistake. 

Gay, Courtesy and Custom in the English Legal Tradition-On Dining at Gray's Inn, 28 
J. LEGAL EDUC. 181, 186 (1976). Such a dinner would certainly be interesting and curious 
for most of us. 

17. COUNCIL OF LEGAL EDUCATION, THE CONSOLIDATED REGULATIONS OF THE HONORABLE 
SOCIETIES OF LINCOLN'S INN, INNER TEMPLE, MIDDLE TEMPLE AND GRAY'S INN 24 (1975). 

18. THE LAW SOCIETY, A GUIDE FOR ARTICLED CLERKS 11-13 (5th ed. 1972). 
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they bridge the "student-practitioner gap," and, if these tech- 
niques are successful, how they have been developed and main- 
tained. In this country, after all, apprentices were so often ex- 
ploited or ignored by their masters, to the detriment of the stu- 
dents' training, that apprenticeship requirements have been 
abandoned in most jurisdictions.I9 

In due course we went to England to search for answers our- 
selves. Our research support and other duties warranted only an 
admittedly short and possibly cursory visit. We scheduled inter- 
views with officials at the Law SocietyZ0 and the Inns of Court and 
with teachers or administrators a t  the organizations' respective 
law We also met with one of the former chairmen of the 
Council of Legal E d u c a t i ~ n ~ ~  and with a barrister-civil servant 
who had assisted in the work of the Ormrod committee.23 Follow- 
ing a brief discussion of the historical development of English 
legal training, we will conclude this Section by sharing the im- 
pressions and conclusions we derived from these interviews as 
well as from what others have written about legal education in 
England. 24 

B. A Brief History of English Legal Education2" 

1. A chronology of early developments 

When Americans think of English legal education, they most 

19. See Section 111 supra, passim. 
20. The Law Society is the professional organization representing the solicitor branch 

of the profession. 
21. The Inns of Court School of Law is the professional school for the bar; the College 

of Law is the school run by the Law Society for solicitors. For further discussion of the 
function of these schools, see notes 73-76, 81-83 and accompanying text infra. 

22. The Council of Legal Education, a committee of the Senate of the Inns of Court 
and the Bar, is charged with education and training for the bar. 

23. The Ormrod committee was appointed by the Lord High Chancellor of Great 
Britain to study and make recommendations upon the training for the legal profession in 
England and Wales. 

24. See, e.g. ,  B. ABEL-SMITH & R. STEVENS, LAWYERS AND THE COURTS (1967); F. 
LAWSON, ? k ~  OXFORD LAW SCHOOL, 1950-1965 (1968); Edlun, Contemporary English Legal 
Education, 10 J .  LEGAL EDUC. 11 (1957); Gower, English Legal Training: A Critical Survey, 
13 MOD. L. REV. 137 (1950); Green, Legal Education in England, 28 J .  LEGAL EDUC. 137 
(1976); Hughes, The Training of Solicitors in England, 16 J .  LEGAL EDUC. 300 (1964); 
Jenks, English Legal Education, 51 L.Q. REV. 162 (1935); Wilson & Marsh, A Second 
Survey of Legal Education in the United Kingdom, 13 J. SOC'Y PUB. TCHRS. L. 241 (1975). 
See also B. ABEL-SMITH & R. STEVENS, IN SEARCH OF JUSTICE (1968). 

25. For the early history of the legal profession in England we have drawn heavily 
from G. RADCLIFFE & G. CROSS, THE ENGLISH LEGAL SYSTEM (5th ed. G. Cross & G. Hand 
1971). For the history of English legal education we have drawn heavily on the structure 
and content of the Ormrod report, REPORT OF THE COMMITTEE ON LEGAL EDUCATION, CMND. 
No. 4595 (1971) [hereinafter cited as COMMITTEE ON LEGAL EDUCATION]. 
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likely think of the Inns of Court. From their beginning in the 14th 
or 15th centuries, the Inns have been associations of practitioners 
and  students of the common law.26 They were originally 
guilds-residential and working communities convenient to the 
Royal Courts at Westminster. Each Inn was composed of a gov- 
erning body of seniors (benchers), ordinary barristers, and stu- 
dents. From among the benchers were chosen readers who gave 
the students instruction in law. The teaching tradition was oral, 
composed of moots, discussions, and lectures?' 

Our mental image of the Inns of Court oversimplifies the 
nature of the legal profession in England in the Middle Ages, for 
even then one had to distinguish the professional roles that even- 
tually became known as barristers and  solicitor^.^^ In those days 
the intermediaries of litigants in the Royal Courts were known as 
"attorneys. " Attorneys were essentially responsible for formal 
pleadings in those courts. In time another role emerged, that of 
the "narrator" who recounted a litigant's tale in court and thus, 
as an oral spokesman, was the precursor of the barrister. 

By the beginning of the 14th century, distinct professional 
organizations began to emerge. Attorneys came to be regarded as 
officers of the courts in which they practiced, and by 1402 their 
qualifications were examined by the judges of those courts. About 
the same time, senior narrators formed an order known as 
"Serjeants-at-Law," while the rest of the narrators formed the 
Inns of Court. The serjeants gained exclusive audience in the 
Court of Common Pleas, and eventually the judges of the King's 
Courts were chosen from among them? Meanwhile the Inns of 
Court prospered, and the admission of narrators (barristers) was 
left to the Inns' control. By the late 16th or early 17th century, 
the attorney's role was sufficiently distinct that attorneys were 
excluded from membership in the Inns of Court, although they 
were still eligible for membership in the Inns of C h a n ~ e r y . ~ ~  The 
attorney became the intermediary between the barrister and the 

26. G. RADCLIFFE & G. CROSS, supra note 25, a t  385. 
27. See H. HANBURY, supra note 4, a t  7. 
28. In the short space allotted here, of course, we too must oversimplify the complex 

history of the legal profession in England. 
29. G. RADCLIFFE & G. CROSS, supra note 25, a t  383-85. In certain respects the ser- 

jeants of those days are like the Queen's Counsel of today. Queen's Counsel are senior 
barristers who wear silk gowns as a symbol of their special status that is conferred by the 
Lord Chancellor. Queen's Counsel plead important cases, and from their members judges 
for the principal courts are chosen. 

30. The Inns of Chancery also offered instruction, and their students could 
"graduate" to the Inns of Court for further instruction as barristers. COMMITTEE ON LEGAL 
EDUCATION, supra note 25, a t  4. 
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client, and the rule developed that no barrister could work for a 
client without the intervention of an attorney. 

In time the role of the attorney paralleled that of the solici- 
tor. The solicitor was originally a litigant's agent in chancery, and 
by the middle of the 17th century that role had achieved separate 
professional status. The role of attorney and solicitor were in 
effect merged by the creation in 1739 of the Society of Gentlemen 
Practisers in the Courts of Law and E q ~ i t y . ~ '  The pertinent train- 
ing for the merged profession had been previously prescribed by 
statute in 1729 as five years' apprenticeship under articles of 
~ l e rksh ip .~~  

During the great days of the Inns of Court (probably the 14th, 
15th, and early 16th centuries), the universities at Oxford and 
Cambridge provided no instruction in the common law, since 
they dealt only with the civil and ecclesiastical law and did not 
teach them very Thus, with the exception of apprentice- 
ships, only the Inns served to transmit the common law from one 
generation of lawyers to the next. Unfortunately, however well the 
Inns of Court may have performed their task in early years, histo- 
rians and commentators agree that they had probably "passed 
their peak" by the end of the 16th century,34 "fell into decay" 
during the 17th,35 and were virtually "moribund" by the early 
18th ~ e n t u r y . ~ T h e  reasons for decay were manifold. The Inns' 
educational function apparently was disrupted by the English 
civil war3' and suffered further from the familiar difficulty of 
getting busy practitioners to spend the time necessary to train 
aspiring  barrister^.^^ Moreover, the rise of the printed book re- 
sulted in a decline of the oral tradition of moots, discussions, and 
lectures.39 In any event, with the common law still not being 
taught a t  the universities, the only available substitute for legal 
instruction following the decline of the Inns was apprenticeship. 
Thus, by the beginning of the 18th century, there was no formal 
legal education in England, either for barristers or solicitors. 

31. G. RADCLIFFE & G. CROSS, supra note 25, at 387-88. 
32. Id. at 388. 
33. F. LAWSON, supra note 24, Chapter I passim. 
34. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 4. 
35. G. RADCLIFFE & G. CROSS, supra note 25, at 391. 
36. F. LAWSON, supra note 24, at 2. 
37. Id. 
38. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 4. 
39. H. HANBURY, supra note 4, a t  8. 
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2. Early attempts a t  educational reform 

Potential winds of change toward a more formal legal educa- 
tion system came from the universities, notably from Oxford, 
where Blackstone in 1753 gave the first of a series of lectures on 
the common law. Blackstone was then a Fellow of All Souls Col- 
lege" since there was no professorship of English law. In 1758, 
however, he became the first Vinerian Professor of English Law, 
and from then until 1765 he delivered the series of lectures that, 
when published, became known as the Cornmentarie~.~~ In 1800 
Cambridge followed Oxford's lead with the creation of the Down- 
ing Professorship of the Laws of England." These innovations 
were evanescent, however, for after Blackstone resigned his chair 
in 1765, the quality of the teaching of common law declined a t  
Oxford and the Vinerian Chair was often little more than a sine- 
cure.43 The fate of the Downing Chair at  Cambridge was much the 
same, and more than fifty years passed before any major new 
efforts a t  reform in legal education occurred. 

A small revival of university-based legal education and a 
parallel revival of legal education in the profession occurred in the 
first half of the 19th century. With the establishment of a law 
school at University College, London, in 1826, England offered 
what appears to be the first degree that could in any sense be 
described as one in English law." Soon thereafter, in 1831, the 
Society of Gentlemen Practisers and other smaller professional 
associations joined together to form the Law Society. The Law 
Society began to offer lectures to aspiring solicitors in 1833. In 
1836, a rule of court required articled clerks to pass an examina- 
tion before admission as solicitors; this rule was made a statutory 
requirement by the Solicitors Act of 1843." During this same 
period, about 1846, the Inns began to reintroduce law teaching 
through the appointment of three readers who gave lectures to 
aspiring  barrister^.^^ 

These events at  the University College and within the legal 
profession presaged more comprehensive efforts at  reform. In 
1846, a Select Committee on Legal Education was created by the 

40. Id. at 14. All Souls College is a college of graduate scholars only. 
41. COMMENTARIES ON THE LAW OF ENGLAND (1765-1769). 
42. COMMITTEE ON LEGAL EDUCATION, supra note 25 at 5; see H. HANBURY, supra note 

4, at 19-20. 
43. I?. LAWSON, supra note 24, at 4. 
44. Gower, supra note 24, at 141. 
45. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 5. 
46. Id. at 9. 
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House of Commons to investigate the state of legal education in 
England.47 The committee's report found that there was then 
virtually no institutional law teaching in England except at  Uni- 
versity College. At the Inns of Court, not only was there virtually 
no professional training, there was also no test of any kind as  a 
condition for call to the bar.48 One witness before the committee 
testified: 

[A111 that has been required has been, that the candidate to be 
called to the Bar should be of fair character; that he should have 
been a certain number of years upon the books of the Society; 
that he should have kept a certain number of terms, by eating 
a certain number of dinners in the Hall each term, and have 
gone through the form of performing what are still called Exer- 
cises, but which consist of a mere farce of a case being stated, 
and a debate on each side; but the parties being stopped by the 
time they have read three words of the case, or the argument on 
either side, the case and argument being furnished to them by 
an officer of the S ~ c i e t y . ~ ~  

Complaints against the training of solicitors were almost as 
severe. The examination required by the 1843 statute was viewed 
"merely as a guarantee against absolute inc~mpetency,"~~ and 
the system of articles was even then subject to a now-classic 
complaint: 

Indeed, it is a general complaint on the part of articled 
clerks themselves, that very little attention is paid by the solici- 
tor to the direction of their studies; in fact, it can scarcely be 
expected from solicitors in any degree of practice; their time is 
so much occupied with the duties of their profession that they 
can scarcely take up the points which are requisite for looking 
after their education. There is no such prescribed course of occu- 
pation during the day . . . if very much depends upon the arti- 
cled clerk himself; he is left almost entirely to his own discre- 
tion; and therefore, unless he qualifies himself for that purpose, 
nothing will be put into his hands beyond what any person could 
do, namely copyingY 

To remedy the legal education deficiencies, the select com- 
mittee recommended that universities develop or expand their 

47. Gower, supra note 24, at 141. 
48. Id. at 141-42. 
49. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 6. 
50. Id. 
51. Id. See also comments by American apprentices, Section 111, notes 11-13 and 

accompanying text supra. 
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offerings and assume a leading role in the academic legal educa- 
tion of barristers and solicitors. Recognizing a reluctance on the 
part of universities to provide practical, vocational education, 
however, the committee argued that "special institutions" should 
be created to provide vocational training. The committee consid- 
ered the possibility of a common "special institution" for both the 
barrister and solicitor branches of the profession, but instead rec- 
ommended two schools: essentially technical institutes created 
and run by each branch for the practical training of their respec- 
tive aspiring practitioners. Finally, the select committee recom- 
mended both entrance and qualifying examinations for both 
branches of the p ro fess i~n .~~  The report of the select committee 
of 1846 was seminal because it cast English legal education into 
the form from which it has not yet emerged: initially, education 
in legal principles (academic stage); followed by professional 
training (practical stage); and culminated by qualifying exami- 
nations. 

The response to the committee's report from the academic 
side was prompt. Law-related degrees were established in 1852 a t  
Oxford and in 1855 at  Cambridge, although two decades passed 
before the creation of the Honor School of Jurisprudence a t  Ox- 
ford in 1872 and the Law Tripos a t  Cambridge in 1873.53 The 
university degrees, however, did not meet all the academic needs 
of aspiring practitioners. The syllabus for the B.A. a t  Oxford 
included only Roman law, international law, jurisprudence, con- 
stitutional history, and the history of real property, failing to 
cover such core subjects as torts, contracts, equity, criminal law, 
and evidence.54 These courses were probably omitted because 

[tlhe concept of liberal education held a t  the ancient universi- 
ties meant that law could only be taught if it could be shown to 
be non-vocational and unconcerned with current problems. In 
seeking to meet these terms, the early academic lawyers had 
invented over-simplified myths about vocational and non- 
vocational subjects and had carefully avoided approaching the 
teaching of law in terms of social utility. It was somewhat ironic 
that while the profession had been convinced that law taught in 
this way was of little or no value to them, the other parts of the 
universities were still unconvinced about the academic respect- 
ability of law.55 

52. COMMIITEE ON LEGAL EDUCATION, supra note 25, at 7-8. 
53. Id. at 8-9. 
54. B. ABEL-SMITH & R. STEVENS, supra note 24, at 166. 
55. Id. at 168. 
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Even the Oxford Law School did not attract the best university 
students, who generally continued to read classics. Indeed, few 
students overall were attracted to law in the university? 

Concurrently with these developments a t  the universities, 
the Inns formed the Council of Legal Education in 1852 to en- 
hance their educational program and expanded the instructional 
program to include five readers who taught constitutional law 
and legal history, Roman law and jurisprudence, "Common 
Law, " equity, and real pr~per ty .~ '  

These changes were not enough to satisfy many English legal 
educators, however. In 1855, another commission again consid- 
ered legal education for the profession. That commission recom- 
mended the creation of a "legal university" with degree-granting 
power. Such an institution might have bridged the gap between 
academic and professional training by bringing academic and 
practicing lawyers together in one setting, but the idea, like much 
of the report of the select committee of 1846, was ~ t i l l b o r n . ~  The 
next wave of scrutiny came in 1870 when the Legal Education 
Association was created to urge reforms once again. The associa- 
tion's blueprint for reform urged the creation of a "general school 
of law" to provide joint education for aspiring solicitors and bar- 
risters. No consensus on the suggestion was reached among either 
solicitors or barristers. Despite repeated efforts between 1870 and 
1877 to achieve agreement, the proposal fell short of adoption.5g 

Several times between 1884 and 1900 other efforts were made 
to create a "legal university" by merging the teaching functions 
of the Law Society and the Council of Legal Education with the 
law courses at  the University of London. Usually the Law Society 
was compliant, but the In i s  (one or more of them) were reluc- 
tant.60 As one commentator has observed of the Inns: 

The project to create a general school of law in association 
with the University of London had foundered upon the same 
obstacle that had beset earlier schemes of a similar character. 
The Inns of Court refused to cooperate. They were unwilling to 

56. Id. at 166. 
57. COMMIT~EE ON LEGAL EDUCATION, supra note 25, at 9. 
58. Id. 
59. Id. at 10. 
60. Green, supra note 24, a t  151: 

The romantic stereotype that Americans have of the Inns of Court as a 
priesthood with a monastic devotion to the cult of the law is one, at least as far 
as legal education is concerned, wholly at odds with the actual behavior of the 
bar in England in the past century and a half. 
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share any of their responsibilities for legal education with outsi- 
ders. 6' 

The reluctance of the Inns to cooperate continued even after a 
considerable sum of money, derived from the sale of two defunct 
Inns of Chancery, became available for legal e d u c a t i ~ n . ~ ~  The 
final blow to a "legal university" operated by the Inns and the 
Law Society came in 1913 with the report of the Haldane Com- 
mission on University Education in London that denigrated the 
idea. The  commission's view was that university training, al- 
though i m p ~ r t a n t , ~ ~  should be kept separate from practical train- 
ing lest the universities be contaminated by excessive demands 
for "practicality," hearkening back to the select committee report 
of 1846 that suggested the same division. 

This division between academic and vocational training was 
the background against which the Law Society founded its own 
school in 1903 and the bar's Council of Legal Education expanded 
again the scope of its lectures. The frank object of both organiza- 
tions' actions was to facilitate the passage of professional exami- 
nations. As noted before, written examinations for solicitors 
dated from 1836, and the bar examination for barristers became 
compulsory in 1872. In 1922, a compulsory academic year, requir- 
ing enrollment in the Law Society's school or in another program 
approved by the Law Society, was introduced for aspiring non- 
graduate so l i~ i to r s .~~  

Even with these modifications, however, the educational 
preparation for the bar remained essentially unchanged from the 
late 19th century until after World War 11. Most barristers were 
university graduates and an increasing number held undergradu- 
ate degrees in law. Aspiring barristers prepared for the bar either 
through the lectures offered by the Council of Legal Education or 
through their own personal study and the help of private coaches. 
Pupillage was not yet obligatory, but was in practice the primary 

61. B. ABEL-SMITH & R. STEVENS, supra note 24, at  174. 
62. Id. a t  174-77. 
63. In the commisson's own words: 

We have no doubt that  law as a whole, including the law of England as it 
stands today, is a department of learning which ought to be included within the 
scope of a university. The most scientific study of i t  which a university can " 

provide will be the best foundation for professional work, and will alone fit a 
man to deal with intellectual freedom, and from a wide point of view, with the 
questions he will have to answer from day to day in his professional practice. 

Id. at 179 (quoting MAL COMMISSION ON UNIVERSITY EDUCATION IN LONDON, FINAL REPORT, 
CD. 6717, para. 337 (1913)). 

64. COMMIT~EE ON LEGAL EDUCATION, supra note 25, at  13. 
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means for acquiring practical training.65 According to an 1892 
issue of the Law Quarterly Review, the training available through 
the council was "not much inferior . . . to an average second-rate 
American Law S ~ h o o l . " ~ ~  And according to one source, 

[tlhe [bar] examination was essentially factual. All the candi- 
date needed to do was to memorize answers to a limited number 
of possible questions. The system provided a "very profitable 
field" for the crammer, and it continued because of the limited 
vision of existing barristers. It was possible for a hard-working 
student to qualify for the final examination in three months. 
Most barristers had "had to pick up their law in chambers and 
offices as best they could." They had "never heard of any other 
way of learning law", and therefore did not believe that there 
was any other way.67 

This tortuous history of incremental change and failed re- 
forms illustrates that at 'least until after World War 11 several 
features characterized English legal education. First, the aca- 
demic teaching of English law was quite difficult to establish. In 
fact, it was not effectively employed until the last quarter of the 
19th century, and even then for some time the teaching of law was 
of rather feeble status within the universities and a weak attrac- 
tion for prospective students. Second, the current system of pro- 
fessional training offered through the Law Society and the Coun- 
cil of Legal Education dates only from the middle of the 19th 
century, and even then the lectures offered have been geared to 
relevant professional examinations. Students have not been re- 
quired to attend lectures and could prepare on their own or with 
the help of crammers. Third, compulsory written examinations 
for solicitors date only from 1836 and for barristers only from 
1872. Fourth, all efforts to merge or even blend academic and 
vocational education or, failing that, to create a common institu- 
tion for training aspiring solicitors and barristers have met with 
failure. Finally, a t  least through the end of World War 11, none 
of the principal commentators on English legal education de- 
scribes either university instruction in law or the professional 
training offered through the Law Society or the Council of Legal 
Education as successful or even adequate. 

65. B. ABEL-SMITH & R. STEVENS, supra note 24, at 358-59. 
66. Notes, 8 L.Q. REV. 19-20 (1892), quoted in B. ABEL-SMITH & R. STEVENS, supra 

note 24, at 171. 
67. B. ABEL-SMITH & R. STEVENS, supra note 24, at 171-72 (footnotes omitted). 
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3. Post- World War II developments 

English legal education since 1945 has been influenced by 
three major factors: first, the great expansion of higher education 
in England that resulted in more students studying law; second, 
the national system of public financing of students' education; 
and third, the increased earning potential for young people in 
careers in business and i n d ~ s t r y . ~ ~  These factors combined to 
effect considerable changes in the process of training for the legal 
profession, most notably by expanding law teaching in universi- 
ties, colleges, and polytechnics. Additionally, the time-honored 
system of articles, wherein aspiring solicitors paid premiums to 
their masters, gave way under economic pressures to one in which 
articles provide a modest salary. 

Still, even with these changes, many of the tensions within 
the English system of legal education remained unaltered. Com- 
plaints against the poor quality of training provided through arti- 
cles c ~ n t i n u e d . ~ ~  Even when these complaints combined with the 
economic pressure mentioned above, the Law Society continued 
for a time to favor the retention of articles. Retention was urged 
in a Law Society committee report of 1966,70 and not until 1968 
did another committee of the Law Society recommend that arti- 
cles be replaced by a vocational-type course followed by restricted 
practice for three years.71 The requirement of pupillage for aspir- 
ing barristers came under somewhat less pressure. The creation 
of a system of legal aid together with underrecruitment of barris- 
ters made it possible for pupils to get briefs from solicitors early 
and easily. This relaxation led to a 1965 rule restricting accept- 
ance of briefs until completion of six months of pupillage and to 
a proposal that pupillage be preceded by a period of practical 
training given by the Council of Legal E d ~ c a t i o n . ~ ~  

By this time both the solicitor and bar examinations were 
divided into two sections, with part I following academic training 
and part I1 following vocational training. In 1962 the Law Society 
decided to allow taking of part II of the solicitor examination 
before the vocational period of articles. This decision was accom- 
panied by the integration of the Law Society's lectures with the 
tutelage expertise of Gibson and W e l d ~ n , ~ ~  the leading law 

68. COMMITTEE ON LEGAL EDUCATION, supra note 25, at  15-16. 
69. Gower, supra note 24, at 152-53. 
70. COMMITTEE ON LEGAL EDUCATION, supra note 25, at  16. 
71. Id. a t  17. 
72. Id. 
73. The Gibson and Weldon facilities were at Guildford, Surrey (near London). These 
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coaches in England, to form the College of Law. The College of 
Law was organized to facilitate academic training for part I of the 
solicitor exam.74 The merger occasioned the following comment 
by one observer: 

I t  was here that the Law Society played its trump card. It 
merged its school with Messrs Gibson and Weldon. In some 
countries the transfer of the formal education of the major part 
of the legal profession to a private crammer might cause some 
surprise. Not so in England. The feelings of the profession were 
reflected in the view of the Solicitors' Journal: "Obviously the 
new college will be one of the most impressive educational insti- 
tutions in the country and we hope it will be a real rival to the 
universities and not merely a subs t i t~ t e . "~~  

Those without an undergraduate law degree were required to at- 
tend the College of Law's part I course or to complete a course a t  
a center approved by the Law Society before they could take the 
examination. 

The Inns of Court, for slightly different motives, soon fol- 
lowed suit with the creation of a part I academic institution for 
aspiring barristers. In the mid-1960's, the Inns were inundated 
with students from Commonwealth countries, and, partly in re- 
sponse to that circumstance, the Council of Legal Education 
opened the Inns of Court School of Law in 1964. Three years later 
the governance of the Inns was reformed through the creation of 
the Senate of the Inns of Court and the Bar, and the Council of 
Legal Education became a senate c ~ m r n i t t e e . ~ ~  

In 1967 a conference of law teachers and practitioners from 
England and the United States was held, and its proposals fol- 
lowed a familiar formula. According to these proposals, acquisi- 
tion of substantive legal knowledge should be undertaken in uni- 
versities or equivalent institutions, followed by group training in 
"practical" skills of the law a t  a professional law school, and 
capped with experience in the setting of actual legal practice.77 
This conference, whose findings echoed those of the study con- 
ducted by the Select Committee on Legal Education over a cen- 

facilities remain one of the teaching sites of the Law Society's College of Law. 
74. In addition to the Guildford site, the College of Law has facilities at Lancaster 

Gate, London, and Chancery Lane in Chester. For a discussion of the educational program 
of the College of Law, see note 81 and accompanying text infra. 

75. B. ABEL-SMITH & R. STEVENS, supra note 24, at 353-54 (quoting 106 SOLICITORS' 
J.  101 (1962)) (footnotes omitted). 

76. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 19. 
77. Id. 
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tury earlier,7R was a prelude to the most recent comprehensive 
review of English legal education: the Ormrod committee report. 

C. Current English Legal Education 

1. T h e  Ormrod committee report 

In 1967 a committee, which came to be known by the name 
of its chairman, the Honorable Mr. Justice Ormrod, was ap- 
pointed by the Lord High Chancellor of Great Britain to study 
and make recommendations about English legal education. At 
the time of the writing of the Ormrod committee report in 1971, 
there were twenty-two university law schools in England and 
Wales, seven colleges (six polytechnics) granting the C.N.A.A. 
law degree,7g and several colleges that taught for the external 
London LL.B?O The Ormrod committee estimated that in 1970 
there were about 5,000 students reading law in universities and 
that about eighty percent of those called to the bar and about 
forty percent of newly admitted solicitors were law graduates. 
With these statistics as background, the Ormrod report described 
the then-current processes for training solicitors and barristers. A 
short summary of these findings follows. 

a. Training o f  solicitors: 1971. Nongraduates ("school- 
leavers") and graduates in fields other than law ("non-law gradu- 
ates") had to attend an approved course lasting one academic 
year, either at the College of Law or at a Law Society course, prior 
to taking part I of the solicitor's exam. A student who successfully 
passed part I would then enter articles for at  least four years, and 
could take the part 11 examination at  any time after one year 
under articles. A part I1 preparation course of six-months dura- 
tion was also offered a t  the College of Law. Holders of undergrad- 
uate law degrees ("law graduates") were normally exempted from 
part I of the solicitor's examination and could take part I1 as soon 
as they were ready. They would generally serve two years under 
articles after passing part 11. The alternative of serving under 
articles and then taking part 11, however, was also a~ai lable .~ '  

b. Training of barristers: 1971. Consistent with tradition, 
aspirants to the bar had to be admitted to an Inn and "keep 

78. See notes 47-52 and accompanying text supra. 
79. The Council on National Academic Awards is the accrediting agency that author- 

izes the granting of degrees by institutions other than universities. 
80. An external LL.B. is obtained through correspondence courses offered by the 

University of London. Courses that are geared to the passage of the external London LL.B. 
examinations are offered at a number of places in England. 

81. COMMITTEE ON LEGAL EDUCATION, supra note 25, a t  24-25. 
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terms" by eating the requisite number of dinners over the pre- 
scribed number of terms. Law graduates were normally exempted 
from part I of the bar examination. Non-law graduates could 
prepare for the part I examination a t  the Inns of Court School of 
Law or the Law Society's College of Law, through law coaches, 
or on their own. The part I program at  the School of Law was set 
for two years, and that apparently was the normal preparation 
period for the part I exam. 

Under a plan implemented in 1969-1970, all those who in- 
tended to practice at  the English bar were required to attend a 
part 11 course of one academic year at  the Inns of Court School 
of Law or, for the present, at the College of Law. Parts I and 11 of 
the bar examination were redesigned so that part I was to test 
knowledge of basic substantive law while part I1 was to be 
"vocational." Under this division the required year of training for 
part II included "practical exercises" intended to provide the 
"basic skills needed by the young barrister in his first year of 
p r a c t i ~ e . " ~ ~  Upon completion of this vocational course and pas- 
sage of the part 11 examination, a student was called to the bar. 
For those intending to practice, however, a one-year pupillage 
was still required, with the continued restriction that no briefs 
could be accepted until completion of the first six monthd3 

2. English self-evaluation 

In formulating the above description of the educational pro- 
cess in England, the Ormrod committee took evidence from rep- 
resentatives of the two branches of the profession and other legal 
educators. Their presentations provide perhaps the best recent 
evaluation of the English legal educational system. 

The presentation of the Council of Legal Education to the 
Ormrod committee was largely an explanation of both the coun- 
cil's recent effort to make the bar examination something other 
than a memory test and the council's innovations in the teaching 
of professional techniques and skills during the part 11 course. 
While noting the importance of academic training at  a university, 
the council urged the continuation of part I instruction so i t  would 
be available a t  the Inns of Court School of Law to non-law gradu- 
ates or school-leaver~.~~ 

82. Submission No. 3 to the Royal Commission on Legal Services from the Senate of 
the Inns of Court and the Bar on Behalf of the Council of Legal Education 5 (1976) 
[hereinafter cited as Submission No. 31. 

83. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 26-27. 
84. Id. at 193. 
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The Law Society's presentation to the Ormrod committee 
was much more critical of current solicitor training, possibly be- 
cause the Law Society had not recently implemented a set of 
reforms as had the Council of Legal Education. The presentation 
can best be outlined through a portion of its own summary: 

(a) There is evidence that many-and an increasing number 
of-articled clerks do not receive satisfactory practical in- 
struction under articles; and whether an articled clerk in 
fact receives satisfactory instruction is a matter of chance. 

(b) In some parts of the country it is difficult to find vacancies 
under articles; this applies particularly to non-graduates 
but graduates are also being lost to the profession because 
they cannot find solicitors who are prepared and able to 
pay them during the period of articles the sort of remuner- 
ation payable to graduate trainees in commerce and indus- 
try. 

(c) The scope and extent of the syllabus of the Qualifying 
Examination has developed in such a way that:- 
(i) the concept that Part I should be similar in ap- 

proach and standard to a degree examination 
has not been realised; 

(ii) the examination, and particularly Part 11, has 
become a test of memory and endurance; 

(iii) the courses aimed at  preparing students for such 
examination are necessarily in the nature of 
66 cram" ~ o u r s e s . ~  

To remedy these problems, the Law Society recommended 
that articles be replaced by a vocational course with practical 
exercises, followed by three years of limited practice in a solici- 
tor's office. In the Law Society's view, academic training was 
preferably obtained in universities, colleges, or polytechnics. The 
society favored the requirement of an undergraduate university 
degree or its equivalent and would, in the instance of the law 
graduate, have allowed qualifying examinations to be adminis- 
tered by the law schools or, if necessary, by the Law Society. For 
the university non-law graduate, it was recommended that uni- 
versities and colleges provide an eighteen-month course as prepa- 
ration for a qualifying examination. Thus, the society would have 
barred school-leavers from entry to the solicitor's branch of the 
profession, unlike the Council of Legal Education which would 
still have accepted school-leavers as aspiring  barrister^.^^ 

The presentation of the Society of Public Teachers of Law, 

85. Id. at 215-16. 
86. See id. at 200. 
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a society of academic law teachers founded in 1908, also sup- 
ported the law degree as the recommended credential for qualifi- 
cation, with the degree being accepted per se as completion of the 
academic stage. The society made no recommendations concern- 
ing the vocational stage of professional preparati~n.~' 

With the spokesmen for both barristers and solicitors favor- 
ing a primary, if not exclusive, role for university law schools in 
the academic stage of professional preparation, the prospects for 
deferring the choice between a barrister's or solicitor's career until 
completion of the academic stage were improved. Completion of 
a university law degree and recognition of that degree as per se 
completion of the academic stage for both branches of the profes- 
sion would accomplish that objective for university graduates. 
For school-leavers, the decision could be deferred by instituting 
a common professional examination. The presentations on behalf 
of the Law Societyss and the Society of Public Teachers of La@9 
both favored such a common examination, and the Senate of the 
Four Inns of Court on Education and Training for the Bar 
agreed.go 

3. The Ormrod recommendations 

The presentations to the Ormrod committee by the two 
branches of the profession had much in common. Both recognized 
the primacy of university education for the academic stage. Both 
sought to make the vocational stage a better and more practical 
preparation for actual practice, and both saw vocational educa- 
tion as the primary purpose of their respective professional 
schools. The Law Society was willing to abolish the requirement 
of articles and replace it with vocational training and limited 
practice. The emphasis placed on practical training and practical 
exercises by the Council of Legal Education in its redesigned part 
11 instruction also was based on the recognition of the limitations 
of pupillage. Finally, both recognized the possibility of increased 
cooperation in the common recognition of university law degrees 
in lieu of part I and in the possibility of a common professional 
examination for non-law graduates or school-leavers. Putting 
these common features in order, the principal issues confronting 

- 

87. The society noted that "[ilt is not for us to suggest in detail the arrangements 
by which the training in professional techniques would be carried out by the two branches 
of the profession." Id. at 229. 

88. Id. at 221. 
89. Id. at 230-31. 
90. Id. at 199. 
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the Ormrod committee can be summarized as follows: In the 
instance of university or college graduates from fields other than 
law, who should be responsible for providing their academic edu- 
cation in law, what should it include, and how long should the 
training be? Should the profession be made a graduate one? 
Should a university or college degree be made a qualification for 
both branches of the profession? Who should conduct the voca- 
tional stage of professional training? What should it include and 
how long should it be? Should articles and pupillage be re- 
placed by part I1 vocational instruction, or should they be contin- 
ued, albeit modified in light of part 11 instruction? The Ormrod 
committee's report treated these and other issues and in fact went 
further than the two branches of the profession themselves had 
recommended. 

First, in the view of the committee, the academic stage of 
legal education should provide a student with a basic knowledge 
of the law and where to find it; an understanding of the relation- 
ship of law to the social and economic environment in which it 
operates; and the ability to handle facts and apply abstract con- 
cepts to those facts." Certainly few could quarrel with this con- 
clusion. 

The committee next noted that the difficulty of allocating 
responsibility for academic and vocational stages of training 
comes from the long-standing English view of what is academic 
and what is vocational. The traditional view holds that courses 
such as evidence, practice and procedure, wills and estates, sales, 
and domestic relations are vocational subjects. Academic lawyers 
have sometimes abjured teaching these courses in univer~ities,~~ 
and the professional schools have often claimed instruction in 
such subjects for themselves. The Ormrod committee recom- 
mended that "[tlhe traditional antithesis between academic 
and vocational, theoretical and practical, which has divided the 
universities from the professions in the past, must be eliminated 
by adjustment on both sides."93 As part of this "adjustment," the 
committee recommended that the academic stage of legal educa- 
tion should be exclusively provided in a university or a college. 
This recommendation would entail the eventual abolition of 
teaching for part I of the professional examinations by the College 
of Law and the Inns of Court School of Law. 

91. Id. at 43. 
92. Green, supra note 24, at 171. 
93. COMMFITEE ON LEGAL EDUCATION, supra note 25, at 34. 



6951 BRIDGING THE GAP 783 

In addition, the Ormrod committee concluded that the legal 
profession should become a "graduate" profession, i.e., one for 
which an undergraduate university degree or its equivalent is a 
condition of admission. Moreover, the committee felt that poten- 
tial banisters and solicitors should graduate in law." The com- 
mittee also recommended a common professional examination for 
non-law graduates, and suggested that the vocational stage 
should consist of a year's course including practical legal subjects, 
practical exercises, and certain nonlegal subjects such as 
"behavioral science and business finance?"' 

Probably the most controversial aspect of the Ormrod report 
was the view that the vocational stage of education should be 
taught within colleges and universities. This recommendation 
would entail the merger of the College of Law and the Inns of 
Court School of Law with universities or colleges to create a t  least 
four university or college vocational training centers? The com- 
mittee also recommended that articles of clerkship be replaced by 
three years' limited practice as had been proposed by the Law 
Society. Pupillage should be retained, subject to the reform of the 
payment of pupil's fees." Additionally, the "keeping of terms" 
through the eating of dinners a t  the Inns "should be adapted to 
present day  condition^."^^ The committee really did little to ex- 
plain how that might be done, except to suggest that the required 
number of terms be kept to a minimum and that some provision 
be made for keeping terms outside of London.gg On the subject of 
proficiency exams, the committee determined that professional 
part I1 examinations should be open book "tests of practical profi- 
c i e n ~ y " ~ ~ ~  rather than tests of memory and endurance. 

Finally, an important nonsubstantive recommendation of 
the committee was that an advisory committee on Legal Educa- 
tion be established as a "link between the universities and the 
profession."101 The advisory committee would consist of repre- 
sentatives of the Law Society, the Inns, law teachers, and practic- 

94. Id. at 44. The Law Society's presentation to the committee had supported this 
view, but that of the Council of Legal Education had left the way open for school-leavers. 

95. Id. at 61-62. 
96. Id. at 64-68. A minority of the committee favored retention of the schools adminis- 

tered by the profession as the situs of vocational education. 
97. Id. at 77-80. 
98. Id. at 83. 
99. For example, the requirement could be met by eating meals with the barristers 

in attendance on judicial circuits. 
100. Id. at 82-83. 
101. Id. 
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ing barristers and solicitors. Most importantly, the advisory com- 
mittee would implement the Onnrod  recommendation^.^^^ 

Although the committee's recommendations treated many 
more subjects than those mentioned here, the proposed legal edu- 
cation process can be summarized in three stages: 

* Stage 1 (Academic Stage): An undergraduate law degree or 
passage of a common professional examination for non-law 
graduates. 

* Stage 2 (Vocational Stage): A diploma or certificate from a 
vocational course in a university or college center. 

* Stage 3 (Practical Experience): Six months' pupillage for a 
barrister before accepting a brief or appearing independently 
in court or three years of limited practice for a solicitor.1n3 

4. Reactions to  t h e  Ormrod recommendations 

Predictably, the Ormrod committee recommendations en- 
countered some foot-dragging, particularly from the Law Society. 
The bar, however, was more receptive. 

The bar quickly accepted the proposition that law should be 
a graduate profession, but this acceptance was probably less diffi- 
cult for the bar than for the Law Society because for some time 
the majority of aspiring barristers had been university graduates. 
In 1975, eighty-seven percent of the aspiring barristers were 
British university graduates, and eighty-one percent of this group 
were law graduates.lo4 Since 1975 students without university cre- 
dentials have not been accepted by the Inns.lo5 Undergraduate 
law degrees and their equivalents are recognized as satisfying the 
requirements of the academic stage of legal education, provided 

102. A recent submission of the Senate of the Inns of Court and the Bar to the Royal 
Commission on Legal Services noted the following: 

As a result of a recommendation in the Ormrod Report, an Advisory Committee 
on Legal Education was set up, under Lord Cross, and between 1972 and 1975 
it issued four Reports, covering (inter aha) the following topics-the core sub- 
jects, the recognition of law, mixed and joint-honors degrees for the purpose of 
exemption from the academic Stage, the Common Professional Examination, 
and the categories of students to be admitted to it. The Council welcomed the 
setting-up of the Cross Committee as a valuable meeting place of law teachers 
and practitioners from both sides of the profession. It  believes that the Commit- 
tee has a continuing role to play in the future development of legal education. 

Submission No. 3, supra note 82, a t  7-8. 
103. See COMMITTEE ON LEGAL EDUCATION, supra note 25, at 94-98. The current educa- 

tional process for barristers and solicitors is summarized in the two charts accompanying 
this Section. 

104. Submission No. 3, supra note 82, at 8. 
105. Id. 
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that they contain courses in six core subjects. Non-law graduates 
attend a one-year course that covers the six core subjects of the 
academic stage. This course has been taught a t  both the College 
of Law and the Inns of Court School of Law,lo6 but the Council of 
Legal Education has been negotiating for the transfer of the aca- 
demic stage to academic institutions. 

The bar also accepted the proposal for a common profes- 
sional examination. Academic instruction in universities, col- 
leges, or polytechnics was set to begin in October 1977, with the 
first common professional examination to be held in June 1978. 
The bar, however, did not accept the Ormrod recommendation 
that teaching for the vocational stage also be transferred to aca- 
demic institutions or university centers. Instead, the bar has 
made the vocational stage the primary purpose of its School of 
Law with the idea that soon it will be the school's sole purpose. 
As i t  now stands, this vocational training a t  the School of Law, 
consisting of training in forensic exercises in advocacy, exercises 
in drafting, and appearance a t  court, is one of the most innovative 
facets of current English legal education.lo7 

106. It  was the intention of the Council of Legal Education that all part I1 bar 
students attend the course at the Inns of Court School of Law, but due to space limitations 
the College of Law's facilities at Chancery Lane were used under license to the bar for a 
part I1 course. Students at the College of Law were to attend the practical exercises offered 
by the Inns of Court School of Law as a requirement of part I1 instruction. The following 
is a description of the current facilities and program at  the Inns of Court School of Law: 

The Council discharges its educational duties through its supervision and 
control of the Inns of Court school of Law. The present premises of the School 
of Law in Gray's Inn Place are owned by Gray's Inn and are let to the Council 
on favorable terms. The staff of the School of Law is headed by the Dean of 
Faculty. His main assistant is the Sub-Dean. The Administrative Staff consists 
of four Higher-Grade Administrative officers and seven other Administrative 
Officers, together with 11 other staff, such as typists, porters, telephonists, 
receptionists, etc. In the academic session 1976177 there will be fifteen teachers 
on the full-time Academic Staff, consisting of one Reader, one Senior Lecturer 
and thirteen Lecturer-Tutors. Of these, four will be assigned to the Academic 
Stage and the remainder to the Vocational Stage. There will also be some 
twenty-five visiting lecturers, drawn from the universities and from practition- 
ers at the bar. For tuition in the Practical Exercises about 90-100 practicing 
barristers are available, of whom about 65 will be actively engaged in teaching 
each week. The larger list is essential because of the range of subject-matter to 
be covered, and to allow for the fact that practitioners may not be available 
every week. In addition some part-time tutors are employed; there may be about 
four of these in the 1976177 session. 

Id. at 10. 
107. There are presently ten exercises in advocacy, involving the direct examination 

of witnesses, cross-examination, pleas in mitigation of sentence, and the like. Instruction 
on these exercises is conducted through a demonstration of the procedure by a senior 
barrister before an actual judge, followed the next evening by the presentation of the same 
matter by students working in groups of ten with a barrister-instructor. There are six 
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While the bar has progressed in adopting the reforms recom- 
mended by the Ormrod committee, the Law Society first moved 
toward implementation, but has recently retreated. The Society 
had evidenced an intention to require a degree as an entry creden- 
tial into the profession beginning in 1980,' and originally agreed 
to the common professional examination to be held for the first 
time in 1978.1°8 However, teaching for the common professional 
examination will be continued a t  the College of Law, rather than 
being entirely transferred to academic institutions, thereby leav- 
ing the way open for school-leavers to enter the profession. The 
Law Society has also expressed an intention to initiate a compul- 
sory vocational course and a new final examination for all poten- 
tial solicitors, followed by service under articles for eighteen 
months. log 

Thus, the current implementation status of the Ormrod com- 
mittee's recommendations can be summarized as follows: First, 
the bar is in the process of transferring the academic stage of legal 
education to academic institutions, but the Law Society has 
abandoned this goal, at  least for a time.l1° Second, the vocational 
stage continues to be taught in professional schools with the 
Council of Legal Education having substantially reformed its vo- 
cational course and the Law Society leaving its course essentially 
unchanged. Third, only the bar has become a predominantly 
graduate profession. Fourth, articles and pupillage continue, as 
yet without major reform. Finally, aspiring barristers must still 
keep terms by eating the requisite number of dinners a t  their Inn. 

D. Our Appraisal of English Legal Education 

As noted a t  the beginning of this Section, while compiling 
this study we visited England to study firsthand the English edu- 
cational process. Although our contact with the English system 
was limited, our impressions confirmed many of the conclusions 
that can be drawn from the previous material in this Section. 

First, we were struck by the fact that, while we were looking 
to England for possible guidance for the improvement of Ameri- 

writing exercises that teach drafting of pleadings through interaction with a barrister- 
instructor. Students are given a set problem and are required to prepare a draft before 
organizing into groups of ten to meet with their instructor for instruction and criticism. 
Finally, students make six daylong visits to courts in the London area. The judge meets 
with the students, sometimes before the day's docket, but routinely afterwards, to discuss 
points from the proceedings of the day. Id. 

108. The Law Society, The Training of Solicitors (1976) (mimeograph manuscript). 
109. Id. a t  2. 
110. Submission No. 3, supra note 82, at 17. 
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can legal education, certain English lawyers were looking to the 
United States for much the same purpose. This reference to 
American legal education is reflected to some degree in the report 
of the Ormrod committeelll and even more so in other writings 
that find fault with English legal education.l12 But the perceived 
shortcomings of English legal education and the perceived advan- 
tages of American legal education became even more evident in 
the candid private discussions we held with many knowledgeable 
observers, including English lawyers responsible for professional 
legal training. 

Why might some English lawyers look favorably on Ameri- 
can legal education? The answer appears to be primarily because 
American legal education is graduate professional education, 
usually preceded by a bachelor's degree or at  least three years of 
undergraduate university education. By contrast, England's first 
university degree in law is an undergraduate one; even then one 
can still become a barrister or solicitor without a university law 
degree or, in certain instances, without any sort of university 
degree. 

The fact that American legal education is university based 
constitutes another attractive feature. Some observers maintain 
that American law students on the whole receive a higher caliber 
intellectual training in law, incorporating a greater breadth of 
disciplines and perspectives, than do their English counter- 
parts.l13 As has been repeatedly noted throughout this Section, 
one reason for the English failure to integrate law and law-related 
topics into the universities and the equivalent failure to unite 
university and professional training is the still-lingering mutual 
suspicion between "practicing" and "academic" lawyers. Given 
the results of that division in England, the university-based law 
school in the United States may represent a relatively superior 
reconciliation of the enduring conflict between practical and the- 
oretical education. Some observers of English legal education also 
fear that the schools run by the Law Society and the Inns lack 
the resources to do their job well. One view is that, at their worst, 
the schools run by the profession in England are little more than 
cram courses F4 

Visits to the schools and their related professional organiza- 

111. COMMITTEE ON LEGAL EDUCATION, supra note 25, at 28-30, 173-77. 
112. See, e.g., B. ABEL-SMITH & R. STEVENS, note 24 supra; Gower, note 24 supra. 
113. This view is supported to some extent by the Ormrod report and by Abel-Smith 

and Stevens, B. ABEL-SMITH & R. STEVENS, supra note 24, at 365-75. 
114. Id. at 365-67. 
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tions and interviews with those responsible for the educational 
programs, supplemented by interviews with knowledgeable ob- 
servers and our reading of the available literature as summarized 
above led us to the following conclusions: First, the facilities and 
resources of the schools run by the Inns and the Law Society are 
probably inferior to and almost certainly no better than those of 
the average American law school.115 Additionally, for most of the 
schools' history, the curricula have been forced into very tight 
examination-oriented schedules,ll%nd the problems of time and 
resources give the schools an atmosphere similar to bar review 
courses in the United States. Second, while the Inns of Court 
School of Law is making valiant efforts to become more than the 
above conclusion would suggest, it still seems severely limited by 
time and resources. The Inns of Court School of Law has made 
notable progress toward "practical" training since 1970, but prob- 
ably offers no more than would be offered at an average American 
law school through courses in legal research, legal writing, and 
practice and procedure and through moot court and clinical pro- 
grams. Finally, the English system of professional education is for 
all practical purposes no older than ours-its effective origins are 
in the last half of the 19th century. 

In the aggregate we must conclude that it is unlikely that the 
school run by the Inns of Court is responsible for the alleged 
superior quality of English oral advocacy. Neither do we find the 
program at  the College of Law run by the Law Society to be 
characterized by notable achievements or innovations that might 
profitably be adapted to American use. 

What, then, of pupillage or articles of clerkship? Might they 
be the touchstone of the alleged superiority of the British 
practitioner? Our informants and the available literature agreed 
that pupillage and articles vary greatly in quality.l17 While both 

115. The best and most recent survey of resources and facilities is that of Wilson & 
Marsh, note 24 supra. The survey shows that university law schools and polytechnics 
depend almost entirely on governmental funding. There appears to be little funding for 
legal research, and the physical facilities of law schools are often inadequate. Id. at  248. 
The university law library holdings for Oxford and Cambridge in January 1974 were 
165,000 and 88,000 items respectively. The next largest libraries were at  the London 
School of Economics and at  Belfast, each having approximately 40,000 volumes. It  should 
be noted that individual colleges at Oxford and Cambridge often have their own law 
libraries and that there are law libraries in the University of London's law schools, Insti- 
tute of Advanced Legal Studies, and School of Oriental and African Studies. Id. a t  276. 

116. For example, the preparatory course for part I of the solicitor's examination (in 
lieu of a university law degree) lasts one year. The part II course at  the Law Society's 
College of Law is for six months. 

117. See C O M M ~ E  ON LEGAL EDUCATION, supra note 25, at 60; Gower, supra note 24, 
a t  153; Green, supra note 24, a t  144;. Hughes, supra note 24, at 307-08. 
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depend upon the intelligence, dedication, interest, and above all, 
the time of practitioners, there appear to be no reliable proce- 
dures for determining whether a particular practitioner possesses 
or applies the above characteristics with qualities or in quantities 
sufficient to the task. In certain instances pupillage and articles 
are no doubt excellent devices, but, with no effective quality con- 
trols over either, such a fortunate outcome is a random event. 

At this point we must ask the question posed at the begin- 
ning of this Section: If neither the school run by the Inns of Court 
nor pupillage are the keys to the excellence that Chief Justice 
Burger, among others, has described as characteristic of English 
oral advocacy, then what facet of the English system does pro- 
duce the exceptional advocates found by the Chief Justice? 

Having eliminated the apparent and plausible answer of a 
superior legal education,l18 we hypothesize that skilled English 
advocates are the product of a system of selection composed of 
formal and informal devices, including the following: First, no 
one has to become a courtroom advocate. Those whose personali- 
ties and skills are particularly suited for the printed word or the 
office can choose a separate career.l19 Second, since England is a 
small country and the total number of barristers is modest by our 
standards, word-of-mouth selection of aspirants with oral skills 
may result in only the best qualified barristers being chosen. This 
selection may be especially true of the public school, "Oxbridge," 
route to a barrister's career.120 Third, aspirants without potential 
advocacy skills may be screened out during the year currently 
required at  the Inns of Court School of Law, or they may not find 
a place as a pupil of a practicing barrister. Even during the course 
of pupillage, impressions are likely to be formed (whether system- 
atic training occurs or not), and one deficient in oral advocacy 
skills may be advised of that fact. Finally, and by far the most 
important, barristers are hired by solicitors. Eventually those 
who are effective will get the work or at least the best work. The 

- --- - - - - 

118. Still assuming that English advocacy is of high quality, we have considered only 
those facets of legal education that are clearly different from American legal education. 
It is, of course, possible that English legal education does a superior job at tasks identical 
to those in American legal education. 

119. This, of course, is not to say that office specializations do not exist in the United 
States, but only that the specializations in England are more formally differentiated. 
Transfer between the two branches of the profession is possible in England, but rare. It  
should also be noted that solicitors are oral advocates in lower courts in England. 

120. We confess that this is speculation on our part. We refer, of course, to the 
possibility of "old boy" networks where acquaintances extend from late childhood-early 
adolescence through Oxford or Cambridge and on into professional training. 
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deficient will not get court appearances or a t  least not 
"important" court appearances.121 

Under our hypothesis Chief Justice Burger is half right. He 
is wrong in suggesting that English legal education is responsible 
for producing superior advocates, but correct in the sense that the 
system and process of specialization employed in England tends 
to minimize the number of less skilled advocates. The lesson to 
be learned is simple enough, although it is not a matter of curri- 
cula or courses. The answer is merely to provide that all trial 
attorneys be retained by other attorneys, rather than by clients, 
and make trial advocacy a specialized practice. The deficient 
practitioner will be weeded out in short order, assuming a suffi- 
cient number of competent advocates to go around, or a t  least 
shunted to minor courts on minor matters. 

E. Conclusion 

Our review of the history and recent developments in English 
legal education indicates that their system, rather than being 
proven by the test of time, has been characterized by often frus- 
trated and failed efforts at reform. Certainly university legal edu- 
cation, dating as it does from only the last quarter of the 19th 
century, offers little that would be instructive or helpful for the 
reform of American legal education. Indeed, the,English have had 
greater tension and difficulty with the ostensible conflict between 
practice and theory than we have had. Our university-centered 
law schools no doubt offer a more completely integrated profes- 
sional legal education than any in England. 

Furthermore, articles of clerkship, pupillage, and keeping 
terms have most likely endured because change in English legal 
education appears to be more difficult than in American legal 
education, not because their efficacy has been dem0n~trated.I~~ 
For example, the tradition of keeping terms at  the Inns, no doubt 
attractive to anglophilic American lawyers, is often less than 
entrancing to one who must meet the requirement. Clearly, little 
substantive educational purpose has been served by the custom 
for several centuries. 123 

121. C O M M ~ E  ON LEGAL EDUCATION, supra note 25, at 17. There is indeed some 
concern that this selection system is breaking down with the advent of legal aid. There 
may be sufficient cases now so that even the marginally competent advocate will obtain 
work. 

122. Id. at 60. 
123. This is not to say that keeping terms is entirely purposeless, but only that no 

substantive professional training is provided at the dinners. The Ormrod committee noted 
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We trust that our brief review of English educational history 
more than adequately supports our isolated impressions derived 
from only a week's visit. Therefore, we reiterate our principal 
conclusion that little in English legal education offers a sure guide 
to the improvement of our own system, save for the suggestion 
that specialization breeds expertise-especially when one sort of 
specialist is hired by another, as when solicitors consult barris- 
ters. 

the following possible benefits of keeping terms: 
This tradition has received a good deal of satirical attention. Its purpose is to 
help the student identify with his Inn before he is called to the Bar, to get to 
know fellow students and practitioners, and to pick up some of the corporate 
spirit of the Inn. Dining in hall provides some opportunity for mooting (with 
benchers and members of the Inn taking part) after dinner, and for a limited 
number of other activities such as debates. Successive generations of students 
over a great many years have doubted the value of this tradition, but, as each 
generation has attained some seniority in the Inn, views have tended to change 
and the tradition has been kept up. I t  is difficult to evaluate it reliably. It may 
play some part in the process of identification and in laying the foundations of 
that corporate spirit which is a real and important characteristic of the Bar. 

Id. at 83 (footnote omitted). 



Educational Track for Barristers (1978) 

University-level graduate One-year "academic stage" Part 1 examination 
(fields other than law) course taught a t  "approved" (being phased out 

institutions (academic stage - with transfer of 
in process of being transferred academic stage) 
to academic institutions) \ 

"Vocational stagew-one-year 
course at Inns of Court School 
of Law (or for time being at  the 
Law Society's College of Law) 

University-level law --p Normally exempt from academic stage requirements Keeping terms at  Inns (eating 

graduate dinners) still required 
I 

Note: "School-leavers" have not been accepted as bar candidates 
since 1975. 

t 
Bar examination (part I1 examination 
being phased out with transfer of 
academic stage) 

4 
Call to the bar 

Pupillage (one year-no independent 
representation during the first six 
months of pupillage) 

Full qualification 



Educational Track for Solicitors (1978) 

School-leaver (not Part I course of Four years' articles Part 11 examination 
a university-level one year's duration (at least two years (may be taken after 
graduate) ,-* with examination - of clerkship must be ------) one year of clerkship) 

(offered at the uninterrupted) 
College of Law) 

txJ 
E? u 

University-level Part I course as Two and one-half Part 11 examination 
0 

graduate (fields .-). above ------+ years' articles (at -------.) (may be taken before or \ 9 
other than law) least two years of after clerkship) Completion of 0 

clerkship must be clerkship 4 
uninterrupted) 

x 
M 

Full qualification 0 / % 
University-level _ Normally exempt , Two years' articles Part II examination 
law graduate from Part I (at least two years (may be taken before or 

of clerkship must be after clerkship) 

/ 
uninterrupted) 

Note: A six-month part 11 course is also offered at the College of Law. 



A merely well-informed man is the most useless bore on God's 
earth. What we should aim at producing is men who possess 
both culture and expert knowledge in some special direction. 
Their expert knowledge will give them the ground to start from, 
and their culture will lead them as deep as philosophy and as 
high as art.' 

A. Introduction 

Particularly in American Society, education has been seen as 
the pathway to achieve the requisite "expert knowledge" and 
"culture" thought typical of the "professional." The designation 
of "profession," used in the traditional sense as relating to the 
three learned professions of theology, law, and medicine, has been 
an objective of many occupations. A "professional" in this sense 
is more than a worker skilled in a particular field; he is one "set 
apart," possessing a special station in society by virtue of his 
education, culture, and practiced expertise in that field. Today 
the term "profession" is often applied less rigorously to include 
many occupations. This Section, however, will limit application 
of the term to those fields of endeavor that share all or most of 
the following characteristics, as outlined by the Roy-MacNeill 
study on accounting education: 

Each renders essential services to society. 
Each is governed by ethical principles which emphasize the vir- 
tues of self-subordination, honesty, probity, [and] devotion to 
the welfare of those served. 
Each has requirements for admission to the profession which are 
regulated by law. 
Each has procedures for disciplining those whose conduct vio- 
lates ethical standards. 
Each depends upon a body of specialized knowledge acquired 
through formal education. 
Each has developed a language of its own, in its more sophisti- 
cated forms understandable only to the initiated. 
. . . .  
[Each has] a requisite level of understanding and respect on 
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the part of the public, or at least a knowledgeable segment of 
it .* 

Measured by these criteria, bus ine~s ,~  accountancy, and medi- 
cine, as well as law, have become, or are emerging as,  profession^.^ 

It is not coincidental tha t  the educational processes that 
have been and are being developed to train professionals in these 
fields have shared a similar evolutionary p r o ~ e s s . ~  For each pro- 
fession, this process began when individuals performed services 
to satisfy the social needs of others, developing thereby a modest 
body of knowledge which eventually grew to the point that i t  
could be taught in some manner to others. At first this transmis- 
sion of knowledge generally occurred in a preceptor-apprentice 
relationship, primarily because of the lack of any theoretical and 
organized framework from which the skills of the practitioner 
could be taught. As the body of knowledge for the developing 
profession expanded, however, theoretical principles assumed a 
more important role in the teaching of professional skills and 
began first to supplement, then to supplant, practical experience. 

At this stage in the development of the professional educa- 
tion program, it became more feasible to systematically instruct 
the aspiring young professional in the traditional atmosphere of 
the classroom rather than exclusively in the practitioner's office. 
As a result, professional schools began to emerge. Initially such 
schools attempted only to systematize the practice-oriented 
training that apppentices ordinarily would receive. The forces of 
academe are powerful, however, and as professional schools were 
assimilated into the academic community, pressure mounted for 
a more scholarly approach to professional education. A rapidly 
expanding body of knowledge, combined with this pressure, 
yielded a greater emphasis on research and theoretical instruction 
that could more easily be measured by traditional scholarly stan- 
dards. Curriculum demands on students grew stricter, and the 
length of professional schooling increased to produce graduate 
sudy requirements in some fields. Graduate schools in turn be- 

2. R. ROY & J. MACNEILL, HORIZONS FOR A PROFESSION 31-32 (1967). 
3. In this context, the term "business" is not meant to be defined in its broadest 

generic sense, but rather so as to include only those persons of management or executive 
level. 

4. Theology, although a "traditional" profession, does not share the same economic 
and educational pressures as do business, accountancy, medicine, and law. A treatment 
of theological education is therefore excluded from this Section. 

5. See R. ROY & J.  MACNEILL, supra note 2, at 37-38. For a discussion of the historical 
development of American legal education, see Section III supra. 
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came hybrid versions of rigorous undergraduate professional pro- 
grams, escalating still further the necessity of textbook study and 
classroom instruction. Teaching practical experience did not lend 
itself well to the classroom, and such instruction was increasingly 
sacrificed in light of an already overcrowded curri~ulum.~ Often 
at  the instigation of growing professional organizations, testing 
standards for admission to the profession increased and postgrad- 
uate instruction requirements in the form of continuing education 
programs began to emerge. To a greater or lesser degree, the 
educational processes in business, accountancy, and medicine 
have passed through, or are currently undergoing, each of the 
above described phases. 

A variety of forces in each case have combined to shape the 
educational programs in these professions. Each has engaged in 
a struggle to secure a properly professional identity. Desires 
within the professions for public recognition and prestige, for in- 
creased competence and greater knowledge in fields of specialty, 
and for autonomous control over training and certifying have 
been powerful forces, particularly among educators, to push pro- 
fessional education programs along the evolutionary track de- 
scribed above. 

Developments discussed in this Section have recently 
emerged, a t  first timidly but then more confidently, that seem to 
challenge this traditional evolutionary process; such develop- 
ments have been attributed by some to innovative daring on the 
part of professional educators. Despite educators' assertions that 
current trends in professional education are primarily a result of 
careful thought and experimentation generated by those within 
the profession, reality is not quite so simple. Forces extrinsic to 
the professions are having increasingly profound effects on profes- 
sional education. 

One result of the complex interrelationships between forces 
within and without the professions, some promoting traditional 
education programs and some demanding change, has been a 
lively discussion on professional education issues: the relative 
roles of theoretical versus practical instruction, curriculum length 
and design, teaching methodologies, financing of professional 
education, standards for admittance to practice, specialization, 
and continuing competency requirements, to name just a few. 

6. There are some important exceptions, such as the clinical phase of medical educa- 
tion, but it should be noted that such practical experience is permitted only after comple- 
tion of an extensive theoretical curriculum. 
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Although some important differences exist between the legal pro- 
fession and those professions discussed in this Section, legal edu- 
cation faces many of the same issues as educational programs in 
the other professions. 

Comprehensive examinations of educational trends in busi- 
ness, accountancy, and medicine are beyond the scope of the 
present study.' Moreover, this Section will not attempt a direct 
and systematic comparison between legal education and the 
training processes in these other professions-the making of such 
comparisons is left to the reader. It is hoped, however, that by 
surveying the attempts by other professional education institu- 
tions to develop an educational program a better perspective can 
be gained to evaluate present trends in legal education. 

B. Education in  Business 

Those who are well established and successful in the business 
community might rankle a t  the purist's hesitation to term the 
occupation of a businessman a "profession" even when the strict, 
qualifying criteria outlined in the introduction to this Section are 
considered. Nevertheless, compared to the long professional his- 
tories of law and medicine, it is only relatively recently that busi- 
ness has begun to emerge as a profession in the traditional sense. 

As late as 1963 during the annual meeting of the American 
Association of Collegiate Schools of Business (AACSB), the Exec- 
utive Director of the National Commission on Accreditating, 
which legitimates the AACSB in its business school accrediting 
function, conceded rather frankly before his distinguished audi- 
ence of business educators that "the field of business is not con- 
sidered to be a profes~ion."~ Nevertheless, the director referred to 
his listeners as "professional people," and to their organization as 
having "much in common with professional organi~ations."~ The 

7. For a more exhaustive treatment of these trends, see, e.g., AMERICAN INSTITUTE OF 

CERTIFIED PUBLIC ACCOUNTANTS, SCHOOLS OF ACCOUNTANCY: A LOOK AT THE ISSUES (1975) 
[hereinafter cited as SCHOOLS OF ACCOUNTANCY]; J. BOSSARD & J. DEWHURST, UNIVERSITY 
EDUCATION FOR BUSINESS (1931); CARNEGIE COMMISSION ON HIGHER EDUCATION, HIGHER EDU- 
CATION AND THE NATION'S HEALTH: POLICIES FOR MEDICAL AND DENTAL EDUCATION (1970); A. 
FLEXNER, MEDICAL EDUCATION IN THE UNITED STATES AND CANADA (Carnegie Foundation for 
the Advancement of Teaching Bull. No. 4,1910); R. GORDON & J. HOWELL, HIGHER EDUCA- 
TION FOR BUSINESS (1959); F. PIERSON, THE EDUCATION OF AMERICAN BUSINESSMEN (1959); 
R. ROY & J. MACNEILL, supra note 2 (acounting education); Ebert, The Medical School, 
SCIENTIFIC AM., Sept. 1973, a t  139. 

8. THE AMERICAN ASSOCIATION OF COLLEGIATE SCHOOLS OF BUSINESS, THE AACSB: ITS 
ROLE AND RESPONSIBILITY IN THE FUTURE 12 (1963). 

9. Id. 
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director's remarks evidence a then-current ambiguity in the 
professional identity of those connected with business and came 
a t  a time when business schools10 were still reacting to separate 
studies on business education commissioned by the Ford Founda- 
tion (Gordon-Howell study) and the Carnegie Foundation (Pier- 
son study).ll Both studies compared business schools to educa- 
tional institutions in the recognized professions and called for 
significantly increased academic standards in the areas of curric- 
ulum, faculty, and research to improve the status of bueiness 
among the professions and in the eyes of the public. 

Nearly thirty years after the Gordon-Howell and Pierson re- 
ports, business educators are still struggling with many of the 
same issues that confronted them when the studies were con- 
ducted. Significantly, however, trends in business education have 
led business schools and their graduates toward a more profes- 
sional image, in most respects trodding the familiar path that 
professional education programs in other fields have followed be- 
fore. Although business in its generic sense does not fulfill all of 
the characteristics commonly attributed to a traditional profes- 
sion,12 it has to this point sufficiently fit the mold, with promise 
of further compliance in the future, so as to be legitimately 
termed a profession by many. As a brief examination of historical 
and current trends in business education will show, even the pur- 
ist must allow that business is a t  least an "emerging profession." 

I .  The history of business schools 

Particularly in its formative stages, business education dif- 
fered from professional education in accountancy13 and medicine 
in that its subject matter was diffuse and ill-defined, lacking a 
foundation of primarily scientific or mathematical principles. 
Such indefiniteness of academic heritage was reflected in the 
diverse sources of support for the earliest business schools during 

10. The term "business schools'" refers both to undergraduate programs in business 
administration and graduate programs leading to a master's degree or doctorate in busi- 
ness. 

11. R. GORDON & J. HOWELL, supra note 7; F .  PIERSON, supra note 7. 
12. For example, opportunities to enter the business world after graduation from 

business school are not regulated by law, as is the case in accountancy, medicine, and law. 
Moreover, there is no professional business organization paralleling the American Insti- 
tute of Certified Public Accountants or local medical or bar associations that disciplines 
recalcitrant members for unethical or unprofessional conduct. 

13. Although accounting was and continues to be an important part of the business 
school curriculum, it was only one part and did not fit into any integrated scheme of 
business education. 
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the late 1800's and the first quarter of this century. 
Some business schools were established out of an interest to 

combine a social science emphasis in the traditional liberal arts 
curriculum with a practical approach to train students in busi- 
ness methods. The Wharton School, founded in 1881 at  the Uni- 
versity of Pennsylvania as the nation's first school of business, 
followed this pattern as did the Tuck School a t  Dartmouth. The 
President of Dartmouth, who significantly influenced the busi- 
ness school during its early years, felt that the first-year curricu- 
lum "should consist of certain courses in modern history, eco- 
nomic theory, political theory, anthropological geography, and 
modern language."14 The faculty was drawn from as many of the 
standard departments as the variety of courses suggests. Only in 
the second year did students begin studying subjects such as 
finance and business law that are today associated with the busi- 
ness curriculum. l5 

Such programs, however, were among the minority of early 
business schools. In other instances, members of economics de- 
partments with a practical business bent were instrumental in 
establishing schools of business.16 Still other business programs 
were derivatives of already established accounting courses. At 
least one business school was established as a result of the deter- 
mination by a state society of certified public accountants that 
accountant aspirants should be better prepared to pass the certi- 
fied public accountant (C.P.A.) examination." 

Although differences among the early programs existed, cer- 
tain common characteristics were evident. Most programs were 
established at the undergraduate level. Only the schools a t  Dart- 
mouth, founded in 1900, and at  Harvard, established in 1908, 
were exceptions among the early business programs, the former 
requiring the senior year in college to be combined with one year 
of graduate school, the latter demanding two years of graduate 
study.18 Business programs generally were not independent de- 
partments at first, some not even having their own dean until 
years after their formation, but often fell under the auspices of 
another department such as that of Arts and Sciences.19 

14. F. PIERSON, supra note 7, at 37-38. 
15. Id. 
16. One example is the establishment in 1898 of the business school at Chicago. Id. 

at 36. 
17. This was the School of Commerce, Accounts, and Finance founded in 1900 at New 

York University. Id. at 36-37. 
18. Id. at 38. 
19. See, e.g., id. 
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Most important for an understanding of the development of 
business education programs is the early trend in curricula a t  
these schools. Faced with the necessity of drawing sufficient num- 
bers of students to their new programs, schools tended to offer 
technical business skills courses in lieu of instruction in the more 
traditional academic disciplines. Faculty members were recruited 
who had a decided practical orientation and emphasized skills 
courses, albeit at the expense of academic ties with the remainder 
of the university community. The Pierson study outlines the re- 
sult of such a curricular direction: 

While the emphasis on specific business practice helped 
business schools achieve a certain identity, it tended to isolate 
them from the rest of the academic community. As the number 
of courses in business skills increased, the proportion of the work 
devoted to more traditional disciplines fell. 

. . . .  
As business schools withdrew from the academic com- 

munity, they endeavored to form increasingly close ties with 
business organizations. This two-way trend was mutually rein- 
forcing, the one furthering the other. It was carried to its fur- 
thest extreme in the relationship between certain schools and 
societies of professional accountants. Indeed, it later became 
difficult to tell whether the accounting instructors in these 
schools were primarily practicing accountants who wanted to 
keep their hand in the teaching profes~ion.~~ 

It is easy to understand why such was the case. Although the 
general feeling existed among many educators and members of 
the business community that more systematic training ought to 
be offered to those planning on entering business as a career, 
there was no consensus on how this should be accomplished. 
Lacking any established academic framework or theoretical basis 
for business instruction, educators who observed the specific 
skills their graduates ostensibly would need upon entering busi- 
ness quite naturally established close ties with the business 
"practitioner" and attempted to teach practical skills in the 
classroom. Thus, near the end of the first quarter of this century, 
the unmistakable orientation of most schools of business was a 
practical, perhaps even technical, approach to business educa- 
tion. 

Although not a powerful force in business education during 
this period, the AACSB, founded in 1916, took root as the future 

20. Id. at 40-41. 
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professional organ of American business schools.21 The associa- 
tion established minimum standards for member schools,22 but 
those standards had little impact until they were stiffened some 
years later. Still, the association played a valuable role as a forum 
for the discussion of ideas in business education, and later, with 
a larger membership and the official sanction of the National 
Accrediting Council to accredit business schools, the association 
would become a real force in the shaping of standards for profes- 
sional education in business. 

During the two decades including and immediately following 
World War I, the number of business schools exploded.23 Student 
enrollment burgeoned, growing more than twice as fast as the also 
rapidly expanding collegiate enrollment? Even with this ex- 
panded enrollment, however, business programs remained at first 
almost wholly a t  the undergraduate although they at- 
tained more structural autonomy within the university than they 
had previously enjoyed. 

Development of curricula lagged far behind the vast increase 
in numbers. Still lacking a sound academic basis, business 
schools were ill prepared to meet the numerical onslaught. One 
result was that new branches of curricula were instituted without 
adequate forethought, and new courses were developed without 
proper support materials such that, as the Bossard-Dewhurst 
study examining business education during this period tersely 
stated, "specialization in the business curricula runs riot."26 An- 
other observer, Leon C. Marshall, ventured that "within the field 
of technical business education there has often been such a prolif- 
eration of 'courses' that it is scarcely humanly possible that the 
content can be of university or professional-school grade."27 

Such commentators were fairly united in their criticism of 
the then-prevailing methods of business education. They called 

21. J. BOSSARD & J. DEWHURST, supra note 7, at 263. See generally THE AMERICAN 
ASSOCIATON OF COLLEGIATE SCHOOLS OF BUSINESS, THE AMERICAN ASSOCIATION OF COLLEGIATE 
SCHOOLS OF BUSINESS: 1916-1966 (1966). 

22. THE AMERICAN ASSOCIATION OF COLLEGIATE SCHOOLS OF BUSINESS, supra note 21 at 
11. 

23. J. BOSSARD & J. DEWHURST, supra note 7, at 253. 
24. Id. at 255: "Whereas the total student enrollment for colleges, universities, and 

professional schools in 1926 was two and a half times that in 1915, the total student 
enrollment in commerce in 1926 was more than six times that of 1915." 

25. See F. PIERSON, supra note 7, at 43. Stanford joined Harvard in offering an 
exclusively graduate program in business. Id. 

26. J. BOSSARD & J. DEWHURST, supra note 7, at 323. 
27. F. PIERSON, supra note 7, at 44 (quoting THE COLLEGIATE SCHOOL OF BUSINESS 95 

(L. Marshall ed. 1928)). 
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for a less technocratic approach to business education and a sub- 
stitution of a broad academic background in related but tradi- 
tional disciplines; for an increased emphasis on the capacity for 
independent thinking, clear expression, decisionmaking, and 
problem analysis; and for the realization that, with the profes- 
sional coming-of-age of business, business schools should under- 
take to instill professional, moral, and ethical principles in their 
graduates. "Successful business management," concluded Bos- 
sard and Dewhurst, "demands adequate technical knowledge of 
business practice and procedure, but it is by no means certain 
that the undergraduate business school is the proper place for the 
acquisition of such kn~wledge."~~ 

Despite significant weaknesses in curricula during this pe- 
riod, several trends began to emerge in some business school pro- 
grams that would point toward a fulfillment of many recommen- 
dations in the Bossard-Dewhurst study. In an attempt to better 
integrate disparate parts of the curriculum, business schools 
began to view preparation for business from a more functional 
approach and to establish a fairly uniform "core" curriculum 
consisting of business law, statistics, marketing, accounting, 
money and banking, and business or corporate finance.2g Al- 
though this approach afforded a somewhat more cohesive pro- 
gram, these subjects remained primarily self-contained units, sel- 
dom crossing their own boundary lines to correlate. Coinciding 
with a more functional view of business was the increasing tend- 
ency to teach a "company-wide, managerial" orientation: mar- 
keting skills began to lose importance in favor of administrative 
skills such as the ability to make decisions and to view the broad 
perspective .30 

The viability of this broader approach demanded a new 
teaching technique. Dean Wallace B. Donham of the Harvard 
Business School supplied the needed resource in the case method 
of instruction. The theory behind the case method is simple. With 
the increasing number of business school graduates assuming re- 
sponsible management positions, these graduates should be pre- 
pared to make upper-level management decisions. This decision- 
making process depends upon having a reasonable background in 
all fields of a business operation; however, because it would not 
be feasible to offer instruction in so many fields beyond a basi- 

28. J. BOSSARD & J. DEWHURST, supra note 7, at 565. 
29. F. PIERSON, supra note 7, at 47. 
30. See J .  BOSSARD & J. DEWHURST, supra note 7, at 114. 



6951 BRIDGING THE GAP 803 

cally introductory level, emphasis should be placed on techniques 
for reasoning out solutions given a set of facts and circumstances 
rather than on specific technical knowledge. Hence, teaching 
materials and methods should simulate real problem situations 
in business and demand that the student use his background in 
the core subjects to reach a conclusion on what should be done. 
The case method rapidly spread in various forms to other busi- 
ness schools, both undergraduate and graduate, and began a 
trend toward viewing the business student less as a technician 
and more as an analytical problemsolver. 

As educatonal institutions returned to normalcy after World 
War 11, business schools enjoyed another period of increased pa- 
tronage and prestige. Most business programs experienced a dra- 
matic rise in enrollment, as many returning veterans saw in busi- 
ness the chance for economic success and in business education 
the way to accomplish that objective. The core curriculum a t  
most schools was more uniform and accepted, consisting gener- 
ally of accounting, economics, finance, management, marketing, 
and p r o d ~ c t i o n . ~ ~  More graduate programs in business appeared, 
including a few offering doctoral degrees. The AACSB grew in 
membership, increased its standards for participants, and was 
recognized by most organizations, including the U.S. Office of 
Education, as the official accrediting agency for business 
schools.32 The pervading atmosphere a t  business schools was opti- 
mistic: 

[Slpacious buildings arose to house the new programs, some 
heavily endowed and a number furnished with expensive equip- 
ment. Salary rates were perhaps no higher than in other 
branches of university life, but prospects for rapid promotion 
were often better and opportunities for lucrative counsulting 
fees, generally greater. Many new appointments were made to 
business faculties, including some persons of the highest schol- 
arly reputation. The word began to circulate in academic circles 
that business schools were on the move and that teaching a t  
these schools had some real advantages over appointments in 
more static branches of university 

Although business education had begun to flex its newfound 
academic muscles, a question remained: Were the proper muscles 
being exercised and in the correct way? Despite classroom tech- 

-- 

31. F. PIERSON, supra note 7, at 51. 
32. Id. at 52. 
33. Id. at 50-51. 
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niques such as the case method, which tended to shift emphasis 
away from the technical to the analytical, almost religious devo- 
tion was paid to the core subjects, many of which were practi- 
tioner oriented. For some, business school was much too special- 
ized, diverting attention too quickly away from the broadening 
liberal arts-subjects businessmen needed in order to be "educated 
professionals." Others claimed more directly and less charitably 
that, despite movements to "academicize" business education, 
once the cosmetics were removed most programs remained essen- 
tially like those of trade schools. At the close of the 1950's, as the 
Gordon-Howell and Pierson studies indicate, business schools 
had the germ of professional education programs, but failed to 
meet the standard in several fundamental respects. 

2. Forces affecting business education 

. Many of the questions surrounding business education at  
present are a result of overlapping and often conflicting interests 
espoused by groups exercising influence over the business educa- 
tion community. Particularly after the student activism of the 
1960's, greater segments of the public have shed their unqualified 
acceptance of business as the ensign of American economic domi- 
nance of the world. The profit motive largely has lost its en- 
shrined position, and business leaders increasingly are expected 
to use the massive financial resources of American business to 
promote social causes. The business school is a natural focus of 
attention by those seeking to alter the traditional, pecuniary out- 
look of businessmen. 

Government has also pressured business, and thus indirectly 
business education institutions, to assume a more socially aware 
perspective. The growth of government on all levels has created 
a demand for managers trained not for private enterprise but 
rather for public organizations. Business schools find increasingly 
that a significant number of their graduates enter public service 
and must be trained for the sometimes peculiar demands of gov- 
ernment organizations. 

Business leaders often perceive that education in business is 
too theoretical and does not prepare the graduate for the nuts- 
and-bolts problems he must face once he begins working." Many 
businessmen would like to see both increased emphasis in busi- 
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ness schools on communication skills and an integration of newly 
developing tools of management, particularly practical applica- 
tion of the computer.35 Perhaps the most uniform desire by busi- 
nessmen is that business students receive a broader and more 
general education in lieu of the often specialized, theoretical 
training students receive in one facet of management e d ~ c a t i o n . ~ ~  

Members of the academic community are not always uni- 
form in their attitudes toward business education. Business 
school faculty members, sometimes disassociated from direct 
contact with the pragmatically oriented business world, generally 
exercise tremendous influence in shaping business programs in a 
traditionally academic mold. Such faculty members characteris- 
tically maintain that, measured by standards of professional edu- 
cation in other fields, business education should allow for a degree 
of specialization as the body of knowledge through research ex- 
pands in the various core curriculum subjects. On the other hand, 
college administrators often have no informed opinion on the in- 
trinsic merits of academic versus practical education for business 
students; however, as budgets tighten and sources of funding 
shrink, new programs are discouraged and potential financial as- 
sistance from big business on condition of a more practically ori- 
ented curriculum assumes greater attractiveness. 

3. Trends i n  business education 

Although each of the forces mentioned above has affected the 
recent development of business education, the most successful of 
the interest groups appears to be the business educators. Business 
schools have succeeded in upgrading their academic image, as 
business programs have increasingly assumed the label 
"professional school" and implemented all the attendant aca- 
demic trappings. Two trends in particular emerge fiom the con- 
tinuing effort to academicize business education. First is the 
unmistakable move toward graduate education in business with 
a corresponding emphasis on academics instead of practical 
training. The second and related trend, reflective of earlier at- 
tempts to train the business graduate not as a technician but as 
a decisionmaker, is toward a broad managerial outlook not re- 
stricted to private enterprise and not dominated by any one sub- 
ject or discipline. 

The trend toward graduate business education can be illus- 

35. Id. at  8-9. 
36. Id. at  20. 
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trated by examining information outlining programs in graduate 
business study published by the Educational Testing Service. 
Among schools that reported during both the 1972-1973 and 1976- 
1977 academic years, in 1972-1973 only forty-six schools required 
two years of graduate study and only sixty-six universities offered 
the Ph.D. in bu~iness.~' Four years later, while the number of 
schools requiring two years of graduate business education re- 
mained constant, the number of schools offering a Ph.D. degree 
had risen to eighty-eight-an increase of nearly thirty percent.38 
Significantly, eighty-five additional schools responded to the 
1976-1977 study and reported operating a graduate program in 
business. Thirteen of these schools required at  least two years of 
graduate study, and eighteen offered the Ph.D. degree.3g 

The nature of such graduate programs in business fits the 
traditional mold of academic programs in all the recognized pro- 
fessions. Graduate schools of business exercise a significant de- 
gree of independence over internal affairs such as faculty hiring 
and curriculum development. Standards for admission have in- 
creased; no particular undergraduate major is preferred, but the 
prospective student must have demonstrated sufficient academic 
qualifications and maturity to matriculate in a demanding gradu- 
ate program. Surer now of the intrinsic worth of graduate study 
in business, business schools have liberalized the opportunities 
for joint degrees with other graduate programs.40 

The instigation and expansion of graduate study in business 
is indicative of an educational move away from the practitioner 
approach into the academic arena, with its tendency to stress 
theory at the expense of practice. As one business executive has 
noted: 

There appears to be a growing conflict between the increased 
sophistication and theoretical emphasis of the academic institu- 
tions, and the demand for pragmatic and realistic actions by 
managers in the business world. More and more, college facul- 
ties are being staffed with theoretical, Ph.D.-level professors, 
who stress analysis of complex management systems and deci- 
sions with the tools of operations research, quantitative 

37. GRADUATE BUSINESS ADMISSIONS COUNCIL, PROGRAMS OF GRADUATE STUDY IN BUSI- 
NESS: 1972-73, at 7-12 (1972). 

38. ADMISSION COUNCIL FOR GRADUATE STUDY IN MANAGEMENT, GRADUATE STUDY IN 

MANAGEMENT 27-35 (1976). 
39. Id. 
40. Compare id. with GRADUATE BUSINESS ADMISSIONS COUNCIL, supra note 37, at 7- 

12. 
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decision-making models, and Keynesian economic theory. As a 
consequence, the young graduate is oriented toward executive- 
level decision making, and has a very poor grasp of the realities 
of the day-to-day business problems faced by the typical man- 
ager.41 

The emphasis on executive-level decisionmaking, which this 
business leader and many others find distressing, hints a t  the 
second major trend in business education: the attempt to provide 
the graduate business student with a broad managerial perspec- 
tive that includes the public as well as private sector and that 
finds its roots in a more integrated, interdisciplinary curriculum. 
This trend is an outgrowth of the earlier development of the case 
method of instruction. In light of increasing public and govern- 
mental pressure for business schools to train other than entrepre- 
neurs for private business, and also in response to the number of 
graduates entering the public sector in a managerial capacity, 
many business schools have broadened their orientation to en- 
compass education for administration of public organizations as 
well as business organizations. Indicative of this trend is a shift 
in terminology surrounding current education in business. Some 
business schools have changed their names to the impliedly 
broader label "School of Management."42 The Educational Test- 
ing Service has altered the title of its publication describing grad- 
uate business programs from Programs of Graduate Study in 
Business to Graduate Study in Management in order to include 
programs in public administration and other disciplines that are 
nonetheless incorporated under the umbrella of the business 
school. 

Such a change in orientation and terminology accentuates an 
earlier shift in curricular pespective away from the domination of 
business instruction by one discipline, such as accounting, toward 
an integration of many subjects. A study of business education 
in the 1970's conducted by the Illinois Office of Public Instruction 
concluded: "Schools of business are moving toward an interdisci- 
plinary approach and the softening of strict departmental lines 
in an attempt to improve effectiveness of instruction, make more 
efficient use of personnel, eliminate subject matter duplication, 
and avoid proliferation of courses and programs."43 

41. THE CONFERENCE BOARD, supra note 34, at 6. 
42. Smith, A Dean Looks at Schools of Professional Accounting, MASS. CPA REV., 

May-June 1976, at 22. 
43. OFFICE OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION, STATE OF ILLINOIS BUSINESS 

EDUCATION FOR THE SEVENTIES 53 (1972). 
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The typical graduate business curriculum attempts to 
achieve better subject matter integration with the framework of 
core subjects, a field of concentration, and elective courses. Most 
first-year courses in a Master of Business Administration 
(M.B.A.) program are required and form the core of the student's 
business training. Second-year courses are largely elective, and 
students are encouraged to concentrate in one particular area, 
using the remainder of their electives to obtain a smattering of 
exposure in other related fields. It is hoped that this system will 
provide adequate coverage of the expanding body of knowledge 
relevant to business and at  the same time will allow the student 
the intellectual challenge of specializing to a degree in a particu- 
lar area. At the same time, a greater emphhsis has been placed 
on quantitative methods in the business curriculum, and, as a 
result of the desire to teach communication skills and social 
awareness, the behavioral sciences have assumed a position of 
importance in most graduate programs.44 The raison d' &re of 
graduate business education, however, has remained constant 
and is rooted in the grooming of graduates to fill decisionmaking 
positions in business. The brochure for one graduate school of 
management describes its M.B.A. program unabashedly as "a 
professional educational program for potential business execu- 
tives" and proclaims that "those being trained will follow careers 
as entrepreneurs, managers, or specialists. "45 

Related to the curricular changes that business education is 
undergoing are the increasing pressures on management person- 
nel in business to be competent in growing numbers of fields and 
to keep pace with current developments in economics, finance, 
management theory, and business technology. These pressures 
have resulted in an increased number of continuing education 
programs for business executives. Such programs take the form 
of in-house seminars, national conferences, and traditional grad- 
uate school courses, to name just a few, and are often adminis- 
tered by corporations themselves for executives who show prom- 
ise? 

44. Smith, supra note 42, a t  22. 
45. BRIGHAM YOUNG UNIVERSITY GRADUATE SCHOOL OF MANAGEMENT, 1976-78 CATALOG 

(Brigham Young University Bull. Vol. 73, No. 5, 1976). 
46. The success of such programs in keeping executives current and in opening ave- 

nues for promotion can be interestingly compared with another form of "continuing educa- 
tion": the night school M.B.A. program. Most night school enrollees work full time during 
the day and endure an extremely demanding schedule for three or four years in order to 
increase their knowledge of business management and improve their chances of promotion 
with their current business employer. The results of a t  least one study, however, indicate 
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Despite the efforts of business educators to make the study 
of business more academic, rigorous, and comprehensive, there is, 
in the opinion of many, a limit to the effectiveness of the class- 
room in teaching the prospective businessman about business. 
Most business leaders look to business schools to provide gradu- 
ates with certain basic tools that will be useful when the gradu- 
ates begin work, but they also realize that most of the necessary 
practical expertise and sound business judgment will come only 
through work e~perience.~' Even academicians admit the limita- 
tions of graduate study in business. One professor of business 
conceded at  a conference of the AACSB that "[nlo one . . . has 
expected education for business to take the place of experience 
or apprentice~hip."~~ That thought, however, even if believed by 
most, has not prevented the inexorable movement of business 
education into traditional academe-a common characteristic of 
all developing fields of professional education. 

C.  Education in Accountancy 

Accountancy already meets most of the standards to qualify 
as a traditional profession. The a c c ~ u n t a n t ~ ~  renders essential 
services to society by possession of certain definable and measur- 
able skills. Professional ethical standards are espoused by ac- 
countants, and the requirements for public practice are regulated 
by law. During almost the entire history of their area of service, 
accountants have relied upon a specialized body of knowledge, 
usually acquired by formal education, and have developed their 
own language of art to deal with accounting questions. 

Still, for much of the public, whose general recognition is 

that going to graduate business school part time does not allow the part-time graduate 
the same promotion and remunerative rewards that a full-time M.B.A. graduate achieves 
when newly hired by the same business organization. Siegel, The Night-School MBA: 
Long Investment, Low Return, MBA, May 1976, a t  44. The primary reason appears to be 
that the part-time graduate has become stereotyped by his employer as one without a 
bona fide advanced degree, even though he may have attained the same skills that a full- 
time M.B.A. student has mastered. Id. a t  45-46. Some night business schools also bear 
the weight of employer skepticism regarding academic excellence. Part-time graduate 
education in business appears to be most effective when instigated by the business em- 
ployer for the executive. For a brief comparison with night law school programs, see 
Section 111, notes 76-78 and accompanying text supra. 

47. See, ,e.g., THE CONFERENCE BOARD, supra note 34, passim. 
48. THE AMERICAN ASSOCIATION OF COLLEGIATE SCHOOLS OF BUSINESS, SUPM note 8, a t  

43. 
49. Although there are many different fields within accountancy covered by the ge- 

neric term "accountant," some of which are separately certified, for simplicity the term 
"accountant" will apply to the certified public accountant unless otherwise indicated. 
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necessary as the final approval for professional status, what an 
accountant does is largely a mystery. High school courses in ac- 
counting are often classed as vocational instead of college pre- 
paratory, and many of the uninitiated public are unaware of the 
strict requirements an accountant-aspirant must satisfy before 
legally being allowed to practice. In the words of one accounting 
educator, "almost everyone recognizes the professions of law and 
medicine, while the converse holds for the recognition of account- 
ing. We are the least-recognized profes~ion."~~ Even some ac- 
counting educators might question the correctness of the designa- 
tion profe~sion.~~ 

Accountant-aspirants appear to be undeterred by a possible 
ambiguity in their future professional status, however. The sense 
that a bright and financially secure future awaits successful grad- 
uates of accounting programs during years of occupational uncer- 
tainty has been sufficient to lure increasing thousands into the 
field. A recent survey conducted by the American Institute of 
Certified Public Accountants (AICPA) revealed that the supply 
of accounting graduates receiving either a bachelor's or master's 
degree in 1976 was nearly double that of five years before.52 Such 
a numerical surge followed closely on the heels of similar spectac- 
ular growth during the preceding decade.53 Although numbers 
alone do not establish a profession, they often illustrate the exist- 
ence of significant pressure to move in that direction. 

Education in accountancy is also on the move, and public 
awareness of the professional aspirations of accountants is corre- 
spondingly on the rise. Poking fun a t  hackneyed, popular concep- 
tions of the accountant, a brochure explaining a combined bache- 
lor's and master's program in accountancy takes an uncompromi- 
singly affirmative view of the progress toward professional stand- 
ing: 

Accountants have laid aside their green eyeshades, have 
stepped down from their high stools in the remote corner of the 
chilly back room. Their front-and-center positions in the busi- 

50. SCHOOLS OF ACCOUNTANCY, supra note 7, at 63. 
51. Id. at 12-13. 
52. American Institute of Certified Public Accountants, The Supply of Accounting 

Graduates and the Demand for Public Accounting Recruits 7 (Spring 1976) (annual 
AICPA survey). For the growth in the number of C.P.A.'s from 1930 and a projected figure 
for the end of the 1970 '~~  see THE AMERICAN ASSOCIATION OF COLLEGIATE SCHOOLS OF BUSI- 
NESS, DESIGNING A BLUEPRINT FOR PROGRESS-EDUCATION FOR BUSINESS AND ADMINISTRATION 
25 (1971) (proceedings of the AACSB Annual Meeting and AACSB Assembly). 

53. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, ACCOUNTING EDUCATION, A 
STATISTICAL SURVEY, 1972-73, at 59 (1974). 
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ness world are evidenced by the clamoring demands for their 
skills, by their emergence in executive ranks on every hand, by 
the increasing insistence of employers and colleagues that their 
education prepare them to meet the demands of today's world 
of sophisticated technology and intricate  interconnection^.^" 

Viewed particularly from the perspective of developments in its 
educational programs, accountancy is a t  least a rapidly emerging 
profession and, for the purposes of this study on legal education, 
is one of the most interesting and dynamic. 

1. The  history of accountancy education 

The historical development of educational programs in ac- 
countancy is inextricably tied to that of the business school. 
Thus, many of the developments outlined in the subsection on 
the history of business education also apply to accountancy and 
will not be repeated here, except as they may be particularly 
germane to an understanding of present trends in accountancy 
education. 

As with skills necessary in the professions of law and medi- 
cine, basic accounting skills were originally acquired through the 
master-apprentice relationship .55 Unlike legal and medical edu- 
cation, however, which early institutionalized their instruction 
programs in schools and universities, accountancy education was 
not formalized so early-the need did not develop until later. 

Until the latter part of the 18th century, most businesses 
were sole proprietorships with only modest financial recordkeep- 
ing needs, and individuals could generally manage their own pri- 
vate financial affairs. But the development of the large corpora- 
tion, as well as the institution of the federal income tax in 1913 
with its subsequent complicating additions, irrevocably altered 
this ~ i t u a t i o n . ~ ~  Increasingly, those with accounting expertise be- 
came indispensable. 

54. Brigham Young University Graduate School of Management, Take Five for Ac- 
counting (updated brochure describing the school's Institute of Professional Account- 
ancy). 

55. Posey, Professional Schools of Accountancy: A Promising Alternative, 
MANAGEMENT ACCOUNTING, Jan. 1976, at 15. "Great Britain, considered the primary origin 
of accounting in the United States, still retains the 'articled clerk' approach to becoming 
a chartered member of the profession. It is probably significant, however, that academic 
accounting education is becoming more widely accepted in Europe." Id. at 16 n.4. An 
interesting parallel exists in this respect in English legal education. The apprenticeship 
component of a solicitor's or barrister's education has recently undergone a critical reex- 
amination, and English legal educators are suggesting a more rigorous academic approach 
to legal education. See generally Section IV, supra. 

56. F. PIERSON, supra note 7, at 358-59. 
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I t  was at this point that accountancy started in earnest its 
long and close association with business schools. Almost without 
exception accounting formed a consistently important part of the 
business school's curricular foundation. As the Bossard-Dewhurst 
study of business schools noted some time ago, "[a]ccounting is 
usually the first 'business' subject to be introduced in college 
curricula. In fact, to many persons accounting stands in a pecu- 
liar sense as the Alpha of business ed~cation."~' Particularly dur- 
ing the 1930's and 1940's, "often referred to as the period of 
'unquestioned supremacy' of accounting in schools of business," . 
accounting educators helped to organize many business educa- 
tion programs.58 A natural result of such organizational efforts 
was the exercise of considerable influence by the accounting fac- 
ulty over educational policies of business schools, ensuring for 
accounting a central role in most business studies.59 

Such control over the curricula at many schools of business, 
however, did not inspire innovation in accountancy education. 
The Pierson study on business education observed that 

[plrior to the mid-1930s, development of theory and practice 
in the art of accounting was based largely upon expe- 
diency. . . . The theory which evolved was neither uniform nor 
consistent. Procedures and technical aspects of accounting were 
stressed while basic concepts were neglected. It is not surprising, 
in view of this emphasis upon techniques, that students of ac- 
counting prior to the mid-thirties became masters in "how-to- 
do-it" with limited understanding of the "why" behind account- 
ing processes .60 

Beginning in the 1930's, the American Accounting Association 
(AAA), formed as an organization of accounting educators under 
another name some years before," attempted to establish a con- 
sistent, theory-based procedure for issuing financial reports by 
publishing a set of uniform accounting principles. Although this 
statement and a subsequent monograph published under AAA 
auspices were ultimately important in assisting to incorporate the 
"why" of procedure into the accounting curr i~ulurn,~~ the effect 
was not immediate. Partly as a result of a dearth of published 

57. J. B o s s m  & J. DEWHURST, supra note 7, a 390. 
58. Posey, supra note 55, at 16. 
59. Id. 
60. F. PIERSON, supra note 7, at 360. 
61. The organization was founded in 1918 as the American Association of University 

Instructors in Accounting. 
62. See F. PIERSON, supra note 7, at 360-61. 
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material on accounting theory, and partly in response to 
procedure-oriented state certification requirements, improve- 
ments in accounting programs through the 1940's consisted 
largely of changes in techniques .63 

A variety of factors have combined in the two decades follow- 
ing this period to dislodge accounting from its once unchallenged 
position of superiority in the business school. The first has al- 
ready been noted: a complacency on the part of many accounting 
instructors toward a procedure-oriented educational approach 
and toward accepted but increasingly outdated texts, both of 
which worked to calcify many accounting curricula through much 
of the 1950's and in some cases even into the 1 9 6 0 ' ~ . ~ ~  New sub- 
jects essential to the modern practice of accounting such as com- 
puter sciences, operations research, and quantitative methods 
entered the business curriculum but were not incorporated into 
accounting programs. Accounting educators thus allowed subject 
matter related to accounting to be diffused into other depart- 
ments and thereby gradually permitted a dilution of their own 
influence on the direction of the business school. 

One of the most important factors in the decline of account- 
ancy within the business cirriculum was the issuance in 1959 of 
the Gordon-Howell and Pierson reports on business edu~ation. '~ 
Both reports criticized the undue technical emphasis in business 
education. As a result, business schools began to emphasize the 
development of analytical and problemsolving abilities required 
for making upper-management decisions. Curricula were grad- 
ually broadened to embrace the social sciences, and specializa- 
tion in any one subject area, to the exclusion of a broad back- 
ground in all disciplines related to an understanding of business 
management functions, was strictly discouraged. Curriculum 
decisions were generally made by the entire business school fac- 
ulty, which by this time was less dominated by accounting profes- 
sors and thus was less inclined to afford accounting programs any 
special priority. The Gordon-Howell study concluded that be- 
cause the number of accounting courses students tended to take 
left insufficient time for more general business-related courses, 
"under no circumstances should the work in accounting consti- 

63. Id. at 364. 
64. See Buckley, A Perspective on Professional Accounting Education, J .  

ACCOUNTANCY, Aug. 1970, at 42-43. 
65. R. GORDON & J. HOWELL, supra note 7; F. PIERSON, supra note 7. For a more 

complete treatment of the effects these reports had on business education programs, see 
notes 11, 37-48, and accompanying text supra. 



814 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

tute more than twelve hours beyond the elementary course."66 For 
a discipline such as accounting that requires extensive instruction 
to master theory and practice, this recommendation was a de- 
structive blow. 

The rapid expansion of the M.B.A. degree in the 19607s, also 
precipitated in part by the Gordon-Howell and Pierson studies, 
further undermined the importance of accountancy in the busi- 
ness school. M.B.A. graduates were trained to move into manage- 
ment positions in which they would be required to make decisions 
based not on self-generated financial reports but on data pre- 
pared by accountants. It was neither necessary nor considered 
particularly desirable for a graduate student in business to spe- 
cialize in accounting. Schools of business moved to consolidate 
their graduate programs to the Master of Business Administra- 
tion, and, as the title indicates, administration was emphasized 
a t  the expense of accounting. As was noted previously, some 
schools of business made the trend even more apparent by chang- 
ing their names to Schools of Management." The result of this 
continuing trend in business education, in the words of one ac- 
counting educator, is that there has been "a decline in the effec- 
tiveness of professional education for accounting" and that "what 
we are getting in the way of accounting education is not truly 
adequate for professional preparati~n."~~ 

2. Forces affecting accountancy education 

Accounting educators have not been able to form their own 
policy in blissful isolation. Throughout its historical develop- 
ment, the field of accounting has been subject to influences from 
various special interest groups, both within and without its ranks, 
that have helped to shape its educational programs. Pressures 
from these groups have been intensifying in recent years. 

One group applying pressure is the public. As public aware- 
ness of the role of the accountant has risen, expectations have also 
increased. Because complex tax laws make personal. money man- 
agement of even modest investments by laymen nearly impossi- 
ble, the individual is forced to entrust a certain control over his 
funds to the accountant. Understandably the individual demands 
a high standard of professionalism and competence. Exactly how 
the accountant is educated, however, is not of much concern to 
the private citizen; the public simply wants a good end product 

66. R. GORDON & J. HOWELL, supra note 7, at 214. 
67. Smith, supra note 42, at 22. 



6951 BRIDGING THE GAP 815 

from the educational system. 
Other groups are more directly interested in the educational 

process itself. Students generally want to be qualified to practice 
upon graduation. Customarily students are anxious to graduate 
as quickly as possible and begin earning money in practice, a 
refreshing change after so many years of paying a university for 
the privilege of solving accounting problems, but they are often 
unaware of precisely what achievement of that objective entails. 
Likewise, accounting firms desire a well-trained and bright prod- 
uct, but are often willing to offer substantial in-house training to 
new employees if they can be recruited after just a bachelor's 
degree has been earned. 

Many accounting faculty members, however, have different 
designs. They view a longer and more professional program in 
accounting education as a means of upgrading the prestige of the 
profession, the educational institution, and their own faculty pos- 
itions. They seek autonomous control over curriculum, faculty 
hiring and tenure, and the student product-rescued from the 
sometimes unwelcome direction of business school faculty. Busi- 
ness school deans, on the other hand, often see in such tendencies 
a dangerous trend toward a separate school of accountancy that 
in many cases would seriously undermine their business pro- 
grams. Although business schools have moved toward emphasiz- 
ing training for management decisions, accounting remains as a 
critical building block and analytical tool in the process. Univer- 
sity administrators, sometimes quite oblivious to the possibilities 
for turmoil within the business school, worry primarily about the 
costly financial implications of allowing accounting educators a 
freer, more autonomous reign in developing a lengthier and more 
professional program in accountancy. 

It is against such a backdrop of conflicting interests and 
pressure groups that current trends in accountancy education are 
emerging. 

3. Trends i n  accountancy education 

The overriding trend in accountancy education appears to be 
the drive to have the accounting field recognized and accepted as 
a peer to the traditional professions. The Roy-MacNeill study 
sponsored jointly by the Carnegie Foundation and the AICPA69 
made its priorities explicit early in the introduction: 

- - 

68. SCHOOLS OF ACCOUNTANCY, supra note 7, at 43. 
69. R. ROY & J. MACNEXLL, supra note 2. 
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The most important and significant aspects of a CPA's services 
to his clients and to the public cannot be defined as knowledge, 
nor even as experience, but must be described by more elusive 
terms: wisdom, perception, imagination, circumspection, judg- 
ment, integrity. 

. . . Without [such qualities] a CPA can be nothing more 
than a technician, regardless of the scope of his knowledge; pos- 
sessing these attributes plus requisite knowledge, he is a 
professional. 70 

Beginning with such a statement of policy, almost patriotic in its 
call to arms, the study consistently frames its criticisms of ac- 
countancy education and its recommendations for improvement 
in terms of what is necessary to develop "inherent qualities wor- 
thy of the accolade profe~sional."~~ 

The Roy-MacNeill study found modest indicia that the sta- 
tus of accountants was improving. A statistical survey showed 
that clients were beginning to recognize the accountant as capa- 
ble of performing a wider variety of services, and the average 
public accountant's practice was thus broadening in scope.72 Fur- 
ther, and more importantly, the survey discovered an upward 
swing in the amount of education obtained by the average ac- 
countant. In public accounting firms the incidence of bachelor's 
degrees was substantially higher, the number of graduate degrees 
had modestly increased, and a larger percentage of the staffs of 
accounting firms had earned the C.P.A. designation than in pre- 
vious y e a d 3  

Such a bow to accountants for making beginning steps to- 
ward professionalism, however, did not prevent the authors from 
recommending comprehensive changes in curricular direction. 
The report made several specific suggestions for improvement. 
The rigor of accounting education should greatly increase, the 
report stated, surpassing the "how-to-do-it" phase and replacing 
i t  with "programs of greater breadth and sophistication" empha- 
sizing "conceptual understanding in preference to procedural 
skill."" The common body of knowledge for accountants should 
not only contain heavy concentrations of accounting courses, but 
also include offerings from the humanities, economics, the behav- 
ioral sciences, law, mathematics, statistics, probability, and the 

70. Id. at 1 (emphasis in original). 
71. Id. at 2. 
72. Id. at 9-10. 
73. Id. at 10. 
74. Id. at 2-3. 
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functional fields of bu~iness.~%esearch in accounting should sig- 
nificantly increase." Professional development should both be a 
major goal for practicing accountants and be pursued through 
continuing education programs in new techniques and theoretical 
advancements. Finally, and most importantly for current trends 
in accountancy education, the study concluded that "preparation 
for public accounting should come to include graduate study."77 

The Roy-MacNeill recommendation that accountancy edu- 
cation should be encouraged on the graduate level was endorsed 
by the AICPA in 1969.78 The question remained, however, how to 
incorporate graduate study into the accepted accounting educa- 
tion program. With sights firmly set on the goal of making ac- 
countancy a more recognized profession, the AICPA issued an  
unequivocal answer: the professional school of a c c o ~ n t a n c y . ~ ~  

The AICPA has forged ahead along the route toward estab- 
lishing professional schools, forming in 1974 a Board on Stan- 
dards for Programs and Schools of Professional Accounting that  
was directed "to identify those standards that, when satisfied by 
a school, would justify its recognition by the accounting profes- 
sion. Particularly, attention should be given to the criteria for the 
school's curriculum which would be appropriate for a professional 
program in acco~nt ing."~~ The board was not concerned with set- 
ting standards for all levels of accounting personnel; its sights 
were set much higher. "The basic consideration," its final report 
stated, "is to develop educational programs of a professional na- 
ture for those accountants whose career aspirations require the 
highest degree of e~per t i se ."~ '  The move toward professional 
schools of accounting quickly gained vociferous support, particu- 

75. Id. at 11-21. 
76. Id. at 3, 5-6. Ever conscious of how accounting measures up to the traditional 

professions, the authors conclude that "[iln this subjective attribute of a profession, 
accounting does not compare favorably with other fields." Id. at 3. 

77. Id. at 5. 
78. THE AMERICAN ASSOCIATION OF COLLEGIATE SCHOOLS OF BUSINESS, supra note 8, at 

27. 
79. AICPA Endorses Rofessionat Schools of Accounting, J .  ACCOUNTANCY, Sept. 1973, 

a t  21: 
The Institute strongly endorses any action which provides . . . strong profes- 
sional programs. As one way, and perhaps the preferable way, of achieving an 
increased emphasis on the professional dimension of the discipline, the Institute 
endorses and encourages the establishment of professional schools of accounting 
at  qualified and receptive colleges and universities. 

80. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCUNTANTS, BOARD ON STANDARDS FOR 

PROGRAMS AND SCHOOLS OF PROFESSIONAL ACCOUNTING 1 (1977) (final report). 
81. Id. 
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larly among accounting educators, and equally ardent opposition, 
notably among business school and university administrators. 
The die was cast, however, and during the past several years 
discussion about important trends in accounting education has 
centered on the professional school of accountancy. 

Professional schools can take any number of forms. At one 
end of the spectrum is a completely separate school, comparable 
to a school of law, having its own administration and faculty and 
enjoying autonomous control over virtually all academic affairs. 
At the other end is a school formed from a department within the 
school of business that possesses minimal control over its own 
affairs, in reality a simple change in name from a present program 
in accountancy to a "professional school" with a few additional 
prerogatives. In between these two extremes is the professional 
school like the Institute of Professional Accountailcy a t  Brigham 
Young University, a division which joins with the university's 
Master of Business Administration and Master of Public Admin- 
istration programs under the umbrella of the Graduate School of 
Management. Such a professional school has a significant 
amount of control over its own academic affairs. 

In view of the long and, observing the large number of quali- 
fied practicing accountants, relatively successful operation of 
accounting programs within schools of business, it can be legiti- 
mately asked: Why establish professional schools of 
accountancy? Several answers are possible, some of which have 
already been suggested. Accounting educators are increasingly 
under public scrutiny as the role of accountants becomes more 
visible in the society; yet, as business school programs have 
evolved, accounting has lost its position of preeminence and con- 
trol. Under such circumstances, accounting educators have per- 
ceived a loss of prestige and professional identity. A professional 
school is viewed by many as a promising method to regain control 
of important academic functions and to restore and further build 
the image of accountants. 

As a result of increased control over faculty hiring and curric- 
ulum development, some see in a professional school of account- 
ancy the opportunity to breach a perceived gap between re- 
searchers, teachers, and practitioners. One accounting educator 
characterizes the problem: "We are in the happy situation of 
having a virtual explosion of research in accounting. We are in the 
unhappy situation of not having much, if any, of that research 
implemented. . . . Instead of research and practice reinforcing 
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one another . . ., they are going in separate  direction^."^^ At least 
one professional school of accountancy envisions a close partner- 
ship in teaching courses and joint research projects between pro- 
fessors, who do much of accounting research, and  practitioner^.^^ 

Some accounting educators feel that an adequate accounting 
curriculum, covering the essentials of accountancy, as well as  
basic verbd, writing, and behavioral science skills, simply cannot 
be squeezed into a four-year undergraduate program.84 They often 
point to extensive education programs administered by the larger 
accounting firms as indicative of the poor performance of present 
accounting curricula. Many students newly graduated from col- 
lege in accounting and hired by a major accounting firm find that  
they are only qualified to go back to school, this time adminis- 
tered by a firm instead of a u n i v e r ~ i t y . ~ ~  If nothing else, it is felt, 
a professional school would usually increase the length of the 
curriculum by combining some graduate with undergraduate 
study, thus affording more of an opportunity to cover needed 
material. I t  will be a matter for observation as professional 
schools increase in number, however, how much of an additional 
year or two of study will actually be devoted to accounting 
courses. I t  is possible that management training, social and be- 
havioral science, and communication skills characteristic of the 

82. SCHOOLS OF ACCOUNTANCY, supra note 7, a t  59. 
83. Skousen, Accounting Education: The New Professionalism, J .  ACCOUNTANCY, July 

1977, at 56-57: 
To assist in the professional development of faculty and students [at Brigham 
Young University's Institute of Professional Accountancy] there is a real need 
for a partnership to be established. . . . In short, the gap between academia 
and practice needs to be bridged. The partnership I have in mind involves such 
activities as 
1 Faculty working with practitioners in joint research efforts. 
2 Practitioners participating in team teaching efforts with faculty as visiting 
professors or as practitioners in residence, or perhaps in full-time teaching ca- 
pacities with recognized equivalent academic rank. 
3 Professors serving faculty residencies or consulting with accounting and busi- 
ness firms. 
4 Professors working with practitioners in staff training and continuing educa- 
tion programs. 
5 Practitioners serving on advisory councils to professional programs. 

84. This was a major factor in the AICPA's recommendation in 1969 for graduate 
study in accounting. See note 78 and accompanying text supra. 

85. SCHOOLS OF ACCOUNTANCY, supra note 7, a t  52. During 1973, one firm spent $10 
million for the education of its professional st&, not including faculty salaries. Id. I t  
should not be assumed, however, that firm-administered training programs are prompted 
solely by perceived deficiencies in the education of accounting graduates. Larger firms 
may also want to teach new recruits inhouse accounting procedures and to train them in 
more complex areas of practice that the firms would not expect to be covered adequately 
by the college or university. 
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broader professional education received, for example, in business 
and law are the desired objectives of a larger curriculum. 

The professional school of accountancy also offers a method 
by which high standards can be developed and enforced. New 
schools are careful to emphasize their strict requirements for 
admission in order to compare favorably with the prestige enjoyed 
by other professional schools. The five-year professional program 
a t  Brigham Young University aimed a t  effecting a 
"metamorphosis from student to professional" warns: 

Entry into the Institute of Professional Accountancy is not 
automatic with a declaration of a major in accounting. To qual- 
ify, you must maintain high academic standards while you are 
completing the University general education requirements, and 
you must apply for admittance before the end of your sophomore 
year. If you are admitted into the IPA, you will be a member of 
a select group starting on an exciting program, a program as 
professional as medicine or law, a program that offers you 
unique training.86 

Advocates of the professional school concept hope that the result 
of having more demanding standards will be a higher quality 
faculty and student body leading to a more professional research 
and graduate product. 

Whether the advantages noted above can be realized by al- 
ready existing and future professional schools will remain a ques- 
tion for some time. Opponents declare that, even if significant 
benefits can be derived from professional schools, a number of 
serious obstacles must first be overcome. Existing problems in 
finding an adequate number of able faculty members will need 
to be solved. Faculty in other disciplines who currently teach 
accounting students in related or interdisciplinary subjects would 
likely be reluctant to associate themselves exclusively with a sep- 
arate school of acco~ntancy.~' Accounting firms, pressed to find 
acceptable talent to bear an ever-increasing workload, might not 
be willing to wait for students to complete graduate 

86. Brigham Young University Graduate School of Management, supra note 54. The 
Board on Standards for Programs and Schools of Professional Accounting declares that 
such a program "must have high academic standards" and should attempt "to graduate 
an entry-level professional accountant." AMERICAN INSTITUTE OF CERTIFIED PUBLIC AC- 
COUNTANTS, supra note 80, at 3, 13. 

87. Sc~oors OF ACCOUNTANCY, supra note 7, at 15-16. 
88. Id. at 63-64 (comments of Professor Robert R. Sterling of Rice University): 
The need for professional staff has been so great that many firms have not been 
willing to wait for postbaccalaureate education. Many firms have recruited non- 
majors and others have recruited majors that had intended to go on to postbac- 
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Attempts to recruit students to the new schools might pre- 
sent a problem for two reasons. First, accountancy remains more 
anonymous than the professions of law and medicine, and many 
students develop an interest in the field for the first time by 
taking required accounting courses in the business curriculum. If 
accounting separated itself significantly from the business curric- 
ulum by the institution of its own school, students might not be 
naturally attracted to the field. Second, as long as the option 
remains to secure good employment with only a bachelor's de- 
gree, students may be unwilling to forego another year's earnings 
for what to them are still dubious benefits of a longer professional 
school program. 

Perhaps the most significant difficulty that must be sur- 
mounted, however, is the increased cost per student that would 
result if a professional program is instituted instead of just chang- 
ing the name from a department to a school of acco~ntancy .~~ It 
is more expensive to sustain an independent faculty than it is to 
draw on faculty members already attached to the business school, 
and the lengthened program of study that is implied in a separate 
school of accountancy would also incur additional costs. Further, 
a separate school of accounting would be significantly more 
"visible" in terms of expenditures and a budget than would be 
an accounting department buried within a business school. 

At least in some instances, however, the lure of the profes- 
sional school has been irresistible and the obstacles have been 
overcome. Although only six professional schools of accountancy 
have to date been es tabl i~hed,~~ many other universities are tak- 
ing steps toward implementation of a professional program and 
still others are seriously studying the possibility. For the foresee- 

- - 

calaureate education. For example, the University of Kansas established a five- 
year program a long time prior to the Beamer report. The faculty and students 
knew that we had a five-year program, but the recruiters didn't. Although the 
University of Kansas eliminated the undergraduate accounting major and 
moved most accounting courses to the fXth year, the recruiters couldn't wait; 
they recruited the nonmajors at  the end of four years. As a consequence, the five- 
year program never got off the ground. The net result of the faculty's efforts was 
an elimination of the accounting major at the University of Kansas, not an 
establishment of a five-year major. 

89. Id. at 64. 
90. Professional schools of accountancy have been established at Brigham Young 

University, Louisiana Tech University, C.W. Post College of Long Island University, the 
University of Denver, the University of Florida, and the University of Missouri-Columbia. 
The school opened at the University of Florida in June 1977 is the first completely separate 
professional school of accountancy. See Skousen, Accountancy Education: A Younger 
Sister Comes of  Age, 1977 B.Y.U.L. REV. 1051. 
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able future, the movement toward the professional school will 
likely continue. With the movement will also come a host of im- 
plications in the areas of student competency evaluation, ac- 
counting curriculum, certification requirements, and accredita- 
tion standards. 

Largely as a result of the trend toward professional programs 
in accountancy, the AICPA is investigating the need for develop- 
ment of an entrance exam for prospective accounting students 
similar to the business, medical, and law entrance exams. During 
April 1977 the AICPA sent out a pilot questionnaire to selected 
accounting educators to sample the response of the accounting 
academic community. Should the results of that survey finally be 
judged by the AICPA to be positive, a more general questionnaire 
of a similar format will be administered. Conceivably, if respon- 
ses to the proposed test are favorable, a proposed entrance exam 
could be developed in 1978. Although actual use of such an exam 
may be limited at present because of the low number of profes- 
sional schools, demand could rapidly increase as the number of 
schools rises. 

It has already been noted that the most direct and immedi- 
ate effect on the curriculum of a professional school of account- 
ancy would often be a lengthening of the course of study to 
include work at the graduate level. The Board on Standards of 
the AICPA recommends "a minimum of five years of university 
education [including] at least two years of preprofessional edu- 
cation,"g1 thereby allowing the student to graduate with both a 
bachelor's and a master's degree. A more subtle change, but one 
that is perhaps more important in understanding the accounting 
educator's conception of the role of educational programs, will 
likely emerge in the curriculum. As in legal education, which 
despite electives gives graduates a foundation in the law without 
regard to the type of practice they will enter, the curriculum in a 
professional school of accounting may also adopt this "threshold 
theory" of educating accountants, not attempting to prepare 
graduates for a specific field of acco~nt ing .~~ 

91. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, supra note 80, at 2-3. Such 
a recommendation only prescribes the total length of study, leaving broad latitude regard- 
ing exactly what subject matter should be covered, whether the three years of professional 
study should take place in a separate professional school, and so on. 

92. See SCHOOLS OF ACCOUNTANCY, supra note 7, at 47. Not all professional schools of 
accountancy, of course, have or will follow such a threshold approach. The Institute of 
Professional Accounting at Brigham Young University offers some degree of specialization 
during the fourth and fifth years in taxation, financial auditing, management accounting, 
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In most states at present, an individual who majors in ac- 
counting must have one to two years of practical experience func- 
tioning under a certified public accountant, either before or after 
taking the C.P.A. exam, before the C.P.A. certificate allowing the 
individual to practice independently can be awarded. The gener- 
ally longer programs in the professional schools, it can be argued, 
obviate much of the need for practical experience. The AICPA 
Board on Standards recommends that upon graduation from a 
five-year professional program a student "should be permitted to 
sit for the Uniform CPA Examination and, upon passing, be 
awarded the CPA ~ertificate."'~ The objective of this recommen- 
dation is a further movement away from the apprenticeship 
method of qualifying for practice toward the more strictly aca- 
demic methods in medicine and law. 

The existence of an accreditation process is ordinarily a hall- 
mark of a professional education program. The AICPA and the 
AAA want to ensure that accounting is no exception. Presently, 
accounting departments are accredited only indirectly and by a 
different agency-the AACSB accredits the school of business 
within which the department of accounting is found. The AICPA 
and the AAA have established a joint committee on accredita- 
tion, however, to work with the AACSB toward the objective of 
separately accrediting accounting programs. Essential differences 
exist in the approaches suggested by the AICPA and AAA. The 
former proposes to accredit only five-year professional programs 
in accounting that combine undergraduate and graduate work; 
the latter would, in addition to the five-year schools, accredit 
regular four-year bachelor's degree programs as well as master's 
and doctoral programs that are not continuations of the under- 
graduate curriculum. Once the AICPA and AAA resolve their 
differences and the number of professional schools increases, it  is 
likely that accounting programs will be accredited independently 
of business schools. 

Spinoffs indicative of a growing professional awareness on 
the part of accountants have resulted from the increased interest 
in professional schools and accreditation of programs. New certif- 
icate programs have been established or are being contemplated 
to provide for accountancy designations separate from the C.P.A. 
In 1972, the National Association of Accountants instituted the 

or management advisory services. BRIGHAM YOUNG UNIVERSITY GRADUATE SCHOOL OF MAN- 
AGEMENT, Supra note 45, at  40-41. 

93. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, supra note 80, at 2. 
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Certificate in Management Accounting (C.M.A.) program, and 
the Institute of Internal Auditors began preparation for a Certi- 
fied Internal Auditor (C.I.A.) program. Unlike the C.P.A., who is 
trained primarily to offer services in accounting and auditing to 
the public, the C.M.A. and C.I.A. "are designed to measure ac- 
counting and related knowledge and training that is useful to 
business, governmental and educational  employer^."^^ Those 
seeking the C.M.A. or C.I.A. designation are required to have a 
bachelor's degree or show equivalent academic ability, pass a 
certifying examination, obtain two years of practical experience, 
and participate in a minimum number of continuing education 
courses, much like the standards for a C.P.A. For both programs, 
"[tlhe major objective . . . is to enhance the professional status 
of the management acc~untan t . "~~ 

A movement that is not new to accounting, but one that has 
been given increased impetus by the desire to maintain a profes- 
sional level of competence and to stay on a par with the other 
professions, is the trend toward required participation in continu- 
ing education programs. Sixteen states have adopted some form 
of regulatory continuing education  standard^,^ often at the insti- 
gation of the state's professional accounting association." The 
AICPA is also active in this field, currently encouraging coopera- 
tion of private firms to voluntarily register their "practice quality 
review programs." Although not presently a serious possibility, 
talk of a comprehensive reexamination program to test continu- 
ing competency is not unusual." Such a program would likely 
evolve if accountants were at some point officially allowed to 
specialize and certify separately in their specialty. Those who 
support professional schools of accountancy envision such schools 
as an integral part of any program to ensure continuing compe- 
tence of the professi~n.~~ 

D. Education in Medicine 

No one would question that physicians are members of a 
profession. Medicine progressed long ago through all of the recog- 

94. Bulloch, Professional Recognition-The Certificate Programs, J .  CONTEMP. BUS., 
Autumn 1975, at 108. 

95. Id. at 105. 
96. Peters, Continuing Education May Require Annual Licensing of All CPAs, CPA, 

Dec. 1975, at 7. 
97. Wisconsin is one example. Gibson, President's Page, WIS. CPA, Dec. 1975, at 3. 
98. See, e.g., id. at 4 .  
99. E.g., SCHOOLS OF ACCOUNTANCY, supra note 7, at 14. 
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nized steps to acceptance as a profession, and did so with remark- 
able ability and direction. Those who emerge from the academic 
process with an M.D. degree are almost universally recognized as 
belonging to a special class in society, one thought to have signifi- 
cant influence, wealth, education, and, frequently, a desire to 
serve society with their skills. Many in today's world regard medi- 
cine as the most "learned" among the traditional professions and 
undoubtedly the most useful. 

In most respects, medicine has developed its professional 
credentials to the furthest and most structured degree of all the 
professions. Many see in the physician the epitome of dedicated, 
selfless service to society. The profession has lofty ethical stan- 
dards and formal procedures for dealing with offenders. The state 
strictly regulates admission to the practice of medicine, and per- 
mission to sit for the state boards is possible only after the acquis- 
ition of an immense body of specialized knowledge gained in med- 
ical school. Anyone who has been to see a physician for a malady 
worse than the common cold knows well the arcane language used 
by medical practitioners that largely remains a mystery to pa- 
tients. The crowning achievement of physicians in establishing 
their singular status in society, however, is the unequivocal ac- 
ceptance by the general public of medicine as a profession. The 
myth prevails more tenaciously for physicians with an M.D. de- 
gree than for accountants with a C.P.A. or lawyers with a J.D. 
designation that the letters behind the name assert an unquali- 
fied expertise in the entire professional field. 

The history of medical education has embraced most if not 
all of the evolutionary steps that business, accounting, and in 
some respects legal education are currently experiencing. The 
manner in which medicine has emerged from these stages pro- 
vides both an informative preface for a study of the current direc- 
tion of medical education and an interesting comparison with 
other professions. 

1. The history of medical education 

Formal medical practice in England was well established and 
regulated when immigrants to this country first began to carve 
out settlements in the wilderness. Medical needs of these early 
American settlers were always acute, but the necessity of fighting 
for their existence prevented any thought of systematically im- 
porting the same system of medical practice to these shores. 
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Whatever trained physiciansloO there were came from Europe, and 
"[iln early colonial times few degreed practitioners chose to 
abandon the ease of an established practice in some British or 
continental city where graduate physicians tended to establish 
themselves, and to emigrate to a pioneer society. Barber- 
surgeons, apothecaries, and lay practitioners were more venture- 
some."lol 

Necessity forced the development of an apprenticeship sys- 
tem, and young men attached themselves to those with various 
degrees of medical training to learn by practice. Characteris- 
tically, 

[tlhe likely youth of that period, destined to a medical career, 
was at  an early age indentured to some reputable practitioner, 
to whom his service was successively menial, pharmaceutical, 
and professional: he ran his master's errands, washed the bot- 
tles, mixed the drugs, spread the plasters, and finally, as the 
stipulated term drew towards its close, actually took part in the 
daily practice of his preceptor,-bleeding his patients, pulling 
their teeth, and obeying a hurried summons in the night.lo2 

As could be expected by a system that used sometimes question- 
ably trained preceptors to instruct apprentices in what limited 
medical knowledge was available a t  the time, the results in terms 
of acceptable medical practice were often unfortunate.lo3 

Two modest events that occurred during the middle of the 
18th century heralded the beginning of a new era in medical 
education. The first was the chartering of the Pennsylvania Hos- 
pital in Philadelphia in 1751, marking the beginning of "the hos- 
pital movement" in the colonies.104 The second was the creation 
in 1765 of a professorship in the theory and practice of medicine 

100. The term "trained physician" by today's standards is, of course, a misnomer. A 
physician at that time was considered trained if he had apprenticed for a time and was 
familiar with the limited amount of medical knowledge then available. 

101. Norwood, Medical Education in the United States Before 1900, in THE HISTORY 
OF MEDICAL EDUCATION 463, 465 (C. OYMalley ed. 1970). 

102. A. FLEXNER, supra note 7, at 3. 
103. Norwood, supra note 101, a t  469 (quoting 1 W. DOUGLASS, A SUMMARY, HISTORI- 

CAL AND POLITICAL OF THE . . . PRESENT STATE OF THE BRITISH SETTLEMENT IN NORTH 
AMERICA 383 (1755)) : 

[I]f we deduct persons who die of old age, of mala stamina vitae or original bad 
constitutions, of intemperance, and accidents, there are more die of the practi- 
tioner than of natural course of the distemper under proper regimen. The practi- 
tioners generally without any considerable thought fall into some routine 
method, and medicines, such as repeated blood-lettings, opiates, emetics, ca- 
thartics, mercurials, Peruvian bark. 
104. Id. at 471. The hospital's charter was written by Benjamin Franklin. 
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at  the College of Philadelphia, now the University of Pennsyl- 
vania.lo5 The significance of each event, however, is found in their 
union at  the hands of Thomas Bond, who had been instrumental 
in the establishment of Pennsylvania Hospital. Bond declared 
that training within the hospital was still a necessary adjunct to 
the lecture hall and that the student must therefore "Join Exam- 
ples with Study, before he can be sufficiently qualified to pre- 
scribe for the sick, for Language and Books alone can never give 
him Adequate Ideas of Diseases and the best methods of Treating 
them."lo6 

The incorporation of Bond's recommendation enabled a stu- 
dent who posessed an adequate knowledge of fundamental aca- 
demic subjects and who had completed the lecture curriculum a t  
the college to supplement his required apprenticeship period with 
clinical experience in the hospital and to graduate with a bache- 
lor's degree.lo7 Within a few years, similar programs were insti- 
tuted at  King's College in New York, a t  Harvard, and a t  Dart- 
mouth.lo8 

Education in the classroom and training in the hospital ad- 
ministered in association with a university were never meant to 
supplant the apprenticeship system.log It was left to the less schol- 
arly and pecuniarily motivated proprietary medical schools to 
eventually ease the apprenticeship system out of its primary posi- 
tion for the training of physicians. 

The proprietary medical school, which first appeared early in 
the 19th century, began as a rather inconspicuous phenomenon 
in medical education only to proliferate exponentially. The num- 
ber of such schools grew by 26 between 1810 and 1840 and by 
nearly 50 between 1840 and 1880, until by 1910 over 450 schools 
had been established, the great majority of which did not sur- 
vive.l1° The education offered a t  such proprietary schools was 
characteristically woeful: 

Wherever and whenever the roster of untitled practitioners rose 
above half a dozen, a medical school was likely a t  any moment 
to be precipitated. Nothing was really essential but professors. 
The laboratory movement is comparatively recent; and Thomas 
Bond's wise words about clinical teaching were long since out of 

105. A. FLEXNER, supm note 7, at 4. 
106. Id. (quoting T. BOND, THE UTILITY OF CLINICAL LECTURES (1766)). 
107. Id. at 4-5. 
108. Id. at 5. 
109. Id. at 4. 
110. Id. at 6. 
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print. . . . A school that began in October would graduate a 
class the next spring; it mattered not that the course of study 
was two or three years; immigration recruited a senior class a t  
the start."' 

Proprietary school students received all of their education by lec- 
ture and had little or no clinical training. Instructors often bought 
"chairs" of medicine and divided the proceeds from student fees. 
Restrictions on practice were few or nonexistent, and students 
entered practice directly upon "graduation" from such programs 
largely inexperienced and unprepared to meet their patients' 
demands. 

Amid the vociferous criticism of the proprietary medical 
school, a few observers have pointed out that such schools were a 
natural outgrowth of the American culture and tradition of medi- 
cal practiceY3 Waving the banner of egalitarianism for the com- 
mon man, the forces of Jacksonian democracy attacked and elim- 
inated the few existing requirements for entry into medical prac- 
tice, thus opening the door by way of the proprietary medical 
school for many prospective physicians who might not otherwise 
have been able to enter a university medical school or pass rigor- 
ous practice standards.l14 One commentator has suggested that 
this historical development in medical education might even 
have been beneficial: 

[ a t  may be that [proprietary medical schools] suited the 
needs of the time better than the university medical schools 
did. . . . [Tlhey complemented the apprenticeship system of 
medical education. Moreover, they trained large numbers of 
physicians for the frontier, with the result that almost no small 
town during the 19th century was without its general practi- 
tioner. It must be remembered that there was very little in the 
way of a scientific base for medicine during this period and 
certainly little that medicine could do for a patient therapeuti- 
cally, so that the physician's lack of a university education prob- 
ably made little difference.l15 

Lest one go too far in justifying proprietary schools, however, it 
should also be remembered that most laymen of today have a 

111. Id. at 6-7. 
112. Id. at 7-9. "[Elarly patients of the rapidly made doctors must have played an 

unduly large part in their practical training." Id. at 9. 
113. E.g., Ebert, supra note 7, at 139. 
114. Norwood, supra note 101, at 476. Jacksonian democracy had similar effects on 

legal education and bar admission requirements. Section III, notes 26-35 and accompany- 
ing text supra. 

115. Ebert, supra note 7, at 139-40. 
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greater knowledge of medicine than did the graduates of those 
schools. 

The complacent dominance of the proprietary school was 
shattered in 1910 with the issuance of the Flexner report commis- 
sioned by the Carnegie Foundation. Abraham Flexner, who was 
an educator and not a physician,ll6 submitted an appraisal of 
medical schools that left almost no institution or facet of medical 
education unscathed. 

Flexner severely criticized lax admission standards and the 
quality of the medical faculty. The student learning experience 
was a passive one and the curriculum was too theoretical; clinical 
medical education had completely lost its place in the training of 
physicians. Facilities were shockingly inadequate and most insti- 
tutions had shaky financial foundations. Flexner advocated a 
universal shift toward the model of the great German medical 
universities of that time with which he was intimately familiar. 
Flexner argued that students with sounder credentials should be 
sought to meet higher admission and performance standards and 
should be provided with advanced training opportunities as in- 
terns and residents. Qualified faculty members should be care- 
fully selected who would integrate the theory of the lecture room 
and the treatment of patients in the hospital, thereby giving stu- 
dents an academic foundation from which to approach the 
healing-art function of the physician. Both the classroom profes- 
sor and the clinical instructor should be on the same footing and 
of equal importance in the physician's training. The medical 
school should thus be integrally associated with both the parent 
university and the teaching hospital. 

The report came a t  a particularly fortuitous time. Agreement 
with its findings was nurtured and grew in soil already condi- 
tioned by several important developments. Medicine in Europe 
was experiencing a scientific revolution, as important frontiers of 
medical research were crossed and new disciplines within medi- 
cine opened: "Histology, pathology, bacteriology and physiology 
became fundamental disciplines that every educated physician 
needed to understand in order to be more than a poorly trained 
technician. "I1' 

- 

116. The Carnegie Foundation later selected A.Z. Reed, a nonlawyer, to undertake a 
comprehensive study of American legal education systems. Section III, notes 15,62-63 and 
accompanying text supra. 

117. Ebert, supra note 7, at 140. See also Field, Medical Education in the United 
States: Late Nineteenth and Twentieth Centuries, in THE HISTORY OF MEDICAL EDUCATION 
501, 501-03 (C. O'Malley ed. 1970). 
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Much closer and perhaps even more influential than the dis- 
tant examples of European schools was the Johns Hopkins Medi- 
cal School, patterned after the German university model and the 
only American school to escape Flexner's attack. Johns Hopkins 
had already incorporated many of Flexner's recommendations 
and became the example for the leading American medical 
schools for some time. 118 

Still another force that prepared the public and the profes- 
sion for the Flexner report was the creation in 1904 of the Council 
on Medical Education of the American Medical Association 
(AMA). The original members of the council were judiciously 
selected; each was a prominent medical educator from a recog- 
nized university medical school committed to the betterment of 
medical education.l19 One year after its formation, the council 
issued an "ideal standard" medical curriculum that set compara- 
tively ambitious admissions and study standards for medical stu- 
dents, presaging some of Flexner's re corn mend at ion^.^^^ 

The medical education community responded, either volun- 
. tarily or under duress, with remarkable rapidity to the Flexner 
report. Within a few years 

[nlew state licensing laws were passed that defined in consider- 
able detail the academic requirements for admission to medical 
school and the subject matter to be taught there. One by one 
the proprietary schools closed. Medical schools were reformed. 
Full-time professors were recruited to  head clinical depart- 
ments, and clinical medicine gradually became more scientific 
and less pragmatic.121 

College degrees were required by nearly all medical schools as a 
condition for acceptance by 1930, and most had instituted a 
three- or four-year curriculum.122 

The decade of the 1930's was a watershed for medical educa- 
tion in other indirect ways. Scientific research prior to this time 
had produced important drugs for the treatment of common ma- 
ladies,ln but it was the introduction in 1936 of sulfonamide, the 

118. Graduates and faculty members of Johns Hopkins, in addition to medical educa- 
tors who emigrated from Europe, formed the nuclei of many established or newly develop- 
ing medical schools, thus exporting the Hopkins system of medical education to many 
other institutions. Field, supra note 117, at 507. 

119. Id. at 507-08. 
120. Id. at 508. 
121. Ebert, supra note 7, at 140. 
122. Field, supra note 117, at 510. 
123. Arsphenamine was introduced in 1910 and insulin in 1921. McDermott, 

Demography, Culture, and Economics and the Evolutionary Stages of Medicine, in 
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first of the antimicrobial drugs, and the subsequent significant 
drop in mortality rates resulting directly therefrom,12' that ex- 
cited the public and the profession with the possible tool medical 
research could put into the hands of practicing physicians. The 
National Institutes of Health, established in 1937, became the 
funnel through which the federal government began to pour an 
ever-increasing flow of funds into medical schools, or medical 
centers as they came to be called, for research Faculty members 
became increasingly preoccupied with advanced research, inevit- 
ably pulling the orientation of medical school education, perhaps 
unwittingly at first, toward a more specialized and academic ap- 
proach to medical problems. 

As the explosion of knowledge caused by the emphasis on 
research continued, two important results accrued that have set 
the stage for current trends in medical education. First, the lines 
became more clearly drawn both between the academic medical 
center and the rest of the practicing profession and, within the 
medical center, between researchers, clinicians, and classroom 
instructors. Second, the medical curriculum, now unable to even 
approach covering the available medical literature comprehen- 
sively, moved to a system of core subjects supplemented by elec- 
tives. 

2. Forces affecting medical education 

Perhaps more than any other profession, medicine has been 
affected in its historical growth and in its current direction by 
powerful, visible, and often conflicting forces both within and 
without its ranks. The arena in which these forces have most 
commonly attempted to exert their influence has been the medi- 
cal school. 

The public perceives the medical profession as providing a 
crucial service to society. Individuals once thought of receiving 
medical care as a privilege; now most Americans have extraordi- 
narily high expectations of the medical community and regard an 
acceptable standard of care as their inherent right. The general 
public is often frustrated with the difficulty of entering a complex 
health care delivery system full of physician specialists, physician 
surrogates, and intimidating medical centers. Patients often won- 
der what has happened to the general practitioner and the family 
practice of yesteryear. Despite modest efforts in recent years to 

---- 

HUMAN ECOLOGY AND PUBLIC HEALTH 10 (4th ed. 1969). 
124. Id. 
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curb the trend, the great majority of Americans have discovered 
that the "G.P." is a vanishing breed. Casting themselves increas- 
ingly as "consumers" of medical care and not as passive patients 
subject to their all-powerful physicians, the public is being moved 
by consumer advocates. Professional independence is less and 
less a viable excuse for an inadequate supply of primary care 
physicians, and many medical care consumers are demanding 
changes in medical education to produce a more commonly useful 
physician product. 

Students raised in an era of affluence have often had more 
time and opportunity to contemplate issues of professional and 
social responsibility. Many of today's medical school students 
have deep sympathies with the poor and, increasingly, even with 
the middle class who cannot afford adequate medical care. Such 
students militate for a more active role by the medical center in 
the affairs of the surrounding community from which it has 
usually grown aloof. Other students enter medical school with the 
primary objective of remunerative rewards and do not wish to 
tamper with a system that has succeeded in producing one of the 
wealthiest professional groups in society. Generally, however, all 
students unite in desiring both a shorter, less costly medical 
school curriculum that will get them into practice earlier and a 
more realistic clinical experience than is usually afforded by the 
specialized problems drawn to a university medical center. 

Faculty involved in research are understandably proud of 
their superb record in advancing the frontiers of scientific knowl- 
edge in medicine; they have a vested interest in retaining the 
academic, research-oriented direction of most prestigious medical 
centers. Some faculty members, however, particularly those who 
maintain a part-time practice, join students in wanting to elimi- 
nate so much exposure during clinical training to specialized 
cases and increase experience dealing with more mundane, day- 
to-day problems students will encounter once they graduate and 
enter practice. 

Undoubtedly the most powerful force affecting medical edu- 
cation a t  present are those public and private organizations, most 
notably the federal government, that contribute an enormous 
share toward the overall costs of medical ed~ca t . ion . '~~  Money is 
a most effective leverage tool, and the federal government is not 

-- -- - 

125. During the decade from 1963 to 1973, federal expenditures to medical schools 
rose well over 400% from $247,000,000 to $1,400,000,000. Rogers, Medical Academe and 
the Problems of Primary Care, J. MED. EDUC., Dec. 1975, at 173. 
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hesitant to use it. Governmental pressure is mounting on medical 
schools to increase enrollments, concentrate more on primary 
care instruction and orientation, and encourage placement of 
their graduates in areas not presently served by an adequate phy- 
sician supply. Behind all the prodding is the often latent, but 
sometimes pointedly obvious, threat that funding might be cur- 
tailed. Medical schools realize that they have become so depen- 
dent upon federal aid that a weaning away from the profferred 
funding is impossible; compliance with federal guidelines is 
usually swiftly forthcoming. 12" 

3. Trends in medical education 

Trends in medical education, perhaps more so than trends in 
the educational process of any other profession, are difficult to 
analyze and predict. Medical schools evidence the almost schizo- 
phrenic character of a professional education process split be- 
tween theoretical and practical instruction. As a former Dean of 
the Harvard Medical School has stated: "Medical education has 
one foot in the university and one foot in medical practice, and 
so it has never become a completely integral part of academic 
life."12' Add to this dichotomy the pull of a variety of powerful 
and competing interest groups, and it is not surprising that trends 
in medical education are often confusing and paradoxical. 

The elasticity of the medical curriculum over the past decade 
demonstrates the effect of so many "pulls" on the education of 
physicians. The traditional medical curriculum is built upon the 
foundation of a solid undergraduate education, often in one of the 
sciences, and is formed of two years of theoretical instruction in 
the classroom, followed by an integration of clinical experience in 
the hospital during the final two years. Although clinical educa- 
tion in such a curriculum is a fundamental part of the student's 
overall preparation, a strict regimen of theoretical instruction 
always precedes practical experience in the traditional academic 
curriculum. Significant changes are emerging in this model. 

Case Western Reserve School of Medicine is the prototype for 
many medical schools that are breaking down strict departmental 

126. An exception to this proposition is found in the recent controversy over medical 
school acceptance of American students transferring from foreign medical schools. Some 
15 U.S. schools decided to forego federal capitation grants rather than give up the right 
of applying their own admissions criteria. The schools' actions prompted one Congressman 
to question the usefulness of the grants. See Walsh, Briefing: Congress Eases Capitation 
Punishment, 199 SCIENCE 158 (1978). 

127. Ebert, supra note 7, at 141. 
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lines between theoretical and practical instruction and are intro- 
ducing students to the care of patients much earlier in the curric- 
~ 1 u m . l ~ ~  At one time shunned as inferior to an M.D. on a medical 
school faculty, scientists with Ph.D.'s are increasingly combining 
efforts with clinicians in the joint instruction of subjects such as 
pathophysiology . 129 

Faced both with increasing public and governmental pres- 
sure to expand the supply of physicians and with student pressure 
to limit the costs and length of medical education, medical 
schools are attempting to produce more physicians in a shorter 
period of time. Not only have schools significantly enlarged their 
facilities to train larger classes of physicians, but new curricular 
designs have been proposed to shorten or at least make more 
compact the medical training period. Suggestions and actual 
changes have ranged from the cosmetic approach of compacting 
the traditional four-year curriculum into three years by eliminat- 
ing summer vacations to the more fundamental restructuring 
necessitated by eliminating the coverage of certain required sub- 
jects or by integrating the two-year theoretical phase of medical 
school with the undergraduate curriculum.130 

Public and governmental concern over the types of physi- 
cians produced today is also producing important changes in the 
medical school curriculum and specialty training. The use of 
teaching hospitals associated with medical schools for the clinical 
training of physicians has resulted in a skewed view of patient 
care for most medical graduates. Most of such hospitals have a 
concentration of medical academicians and are centers of re- 
search to which rare cases are referred for special treatment. 
Medical students on rounds with clinicians receive exposure to 
unusual cases and pathology to the general exclusion of those 
kinds of cases most physicians actually see in practice.131 The 
result is often a form of "culture-shock" when physicians descend 
from the esoteric atmosphere of the medical center into the mun- 
dane wastelands of everyday practice. As a consequence, al- 
though such a program is difficult to administer, some medical 
schools are making an effort to use out-patients instead of exclu- 
sively in-hospital subjects during the clinical phase of instruction 

128. Id. at 146. 
129. Id. ; R. ROY & J .  MACNEILL, supra note.2, at 40. 
130. Rogers, The Unity of Health: Reasonable Quest or Impossible Dream?, 48 J .  

MED. EDUC. 1047, 1054 (1971). 
131. See Rogers, supra note 130 at 171; White,  Patterns of Medical Practice, in 

PREVENTIVE MEDICINE (1967). 
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to give the prospective physician a greater exposure to primary 
care needs and a more realistic view of his future practice. 

The unusual pathological orientation and specialist atmo- 
sphere of the medical center has also profoundly influenced the 
postgraduate training of physicians by encouraging the majority 
of medical school graduates to opt for residency programs in spe- 
cialty areas. Although indications strongly suggest that there is 
currently a shortage of physicians who provide primary care ser- 
vice~, ' : '~ the kind of care most demanded by those who seek phy- 
sician assistance, an examination of the profile of first-year resi- 
dents demonstrates that the percentage of primary care physi- 
cians will likely decrease over the coming years as medical school 
graduates choose other specialties. 133 

The solution suggested by many academicians to this situa- 
tion is predictable. First, the medical school-medical center com- 
plex should assume more responsibility for the postgraduate 
training of M.D.'s instead of simply deferring this responsibility 
to the residency programs of nonteaching hospitals. Second, once 
the academic centers have more control over the definition and 
direction of postdoctoral training, residencies should be recast 
with a heavier primary care orientation. 134 Along this line, the 
Administrator of the Health Resources Administration of the 
Public Health Service proposed in 1974 that a new specialty be 
created combining "the current general and family practice, in- 
ternal medicine, pediatric and obstetrical-gynecology specialties" 
in an effort to entice more students into the practice of primary 
care medicine. 135 

Although movements in this latter direction have occurred, 
most notably the recognition by the AMA in 1969 of a new spe- 
cialty in family practice, it is not likely that the trend toward 
increasing specialization will be any less inexorable. In a profes- 
sion such as medicine, in which the common body of constantly 
expanding knowledge is spread liberally among a number of 
fields, specialization appears to be immovably entrenched. The 
American Board of Medical Specialties currently has twenty-two 
member specialty boards13' with the possibility that additional 

132. See Endicott, The Distribution of Physicians Geographically and by Specialty, 
in MANPOWER FOR HEALTH CARE 59 (1974) (papers presented a t  the spring 1974 meeting of 
the Institute of Medicine, National Academy of Sciences); Rogers, supra note 130. 

133. Endicott, supra note 132, at 61. 
134. Rogers, supra note 130, at 178-79. 
135. Endicott, supra note 132, at 67. 
136. Member specialty boards include the American Boards of Allergy and Immunol- 

ogy, Anesthesiology, Colon and Rectal Surgery, Dermatology, Family Practice, Internal 
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specialties will develop and be represented in the future. 
A stepchild of the push for more and better-distributed pri- 

mary care physicians in light of increasing specialization has been 
the proliferation of new physician support personnel. Most nota- 
ble among this expanding group is a physician surrogate known 
by various names: physician's assistant, physician's associate, 
Medex, nurse practitioner, or new health practitioner. The first 
official program, begun a t  Duke University in 1965, conceived 
this new health practitioner (NHP) to be an associate of the 
physician, trained for two years in a medical school environment 
consisting of both theoretical and clinical phases. The NHP 
would be competent to perform many functions of the physician 
not within the training of an office nurse, thus freeing the physi- 
cian to treat more complicated cases commensurate with his ad- 
ditional training. 

Seizing upon this idea of a "mini-doctor" capable of dispens- 
ing primary care to many patients with a minimum of supervision 
by a physician, the Department of Health, Education, and Wel- 
fare has promoted and funded the creation and operation of NHP 
training programs a t  a number of medical schools. Presently, two- 
thirds of the nation's medical schools are involved in the training 
of NHP'S. '~~ 

The growth of NHP's has highlighted another issue in the 
training of physicians. As more attention is paid to the rationali- 
zation and reorganization of the health care delivery system, phy- 
sicians are increasingly working as part of a team of medical 
personnel in providing health care for their patients. Physicians 
are, however, educated in an atmosphere of blissful isolation, 
completely separated from nurses, NHP's, and social workers 
with whom they expected to work in close harmony in practice. 
Attempts have been made to integrate portions of the training of 
these health care providers to accustom each, particularly the 
physician, to the role he or she should play on the medical ser- 

Medicine, Neurological Surgery, Nuclear Medicine, Obstetrics and Gynecology, Ophthal- 
mology, Orthopaedic Surgery, Otolaryngology, Pathology, Pediatrics, Physical Medicine 
and Rehabilitation, Plastic Surgery, Preventive Medicine, Psychiatry and Neurology, 
Radiology, Surgery, Thoracic Surgery, and Urology. AMERICAN BOARD OF MEDICAL SPECIAL- 
TIES, ANNUAL REPORT 2-3 (1976-1977). 

137. Rogers, supra note 130, a t  174. A number of practical and legal questions remain 
unanswered in the use of this new personnel, including questions of licensure and inde- 
pendence from the physician. See A. SADLER, B. SADLER, & A. BLISS, PHYSICIANS ASSIST- 
ANTS: YESTERDAY, TODAY, AND TOMORROW (1972); M. Jensen, New Health Practitioners: 
Policy Issues (Apr. 17, 1975) (unpublished thesis in Princeton University Library). New 
health practitioners, however, appear to be a permanent and growing feature of our health 
care system. 
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vices team. The success of these attempts, however, has been 
minimal due to the differing levels of scientific and clinical exper- 
tise required by the different personnel. 

Attempts to integrate part of the medical school curriculum 
with undergraduate study, the creation of NHP programs, and 
certainly the trend toward specialization are all evidences of the 
rapid expansion of medical knowledge. Concern justifiably exists 
whether physicians can and do keep up adequately with advances 
in their fields. The result of this concern has created one of the 
most dynamic movements in medical education: the trend to- 
ward continuing education and recertification. 

Currently, twenty-two states have enacted laws authorizing 
state medical examining boards to require some form of continu- 
ing education as a prerequisite to recertification of a physician's 
license to practice.138 Each of the twenty-two members of the 
American Board of Medical Specialties endorses in principle the 
concept of recertification, and fifteen member boards have al- 
ready established or set target dates for their recertification pro- 
cedure, usually consisting of a qualifying e ~ a m i n a t i 0 n . l ~ ~  Al- 
though many of the boards endorse recertification only on a vol- 
untary basis, i t  is likely that many will follow the example of the 
American Board of Family Practice, which declared from its in- 
ception in 1969 that recertification would be mandatory. 

As with continuing education and recertification require- 
ments, medicine is the most developed of all the professions in 
its organization of intraprofessional groups relating to medical 
education. Representatives of the AMA, the American Board of 
Medical Specialties, the American Hospital Association, the As- 
sociation of American Medical Colleges, and the Council of Medi- 
cal Specialty Societies have combined to form the Coordinating 
Council on Medical Education, a powerful organization that cor- 
relates educational efforts for its member  association^.^^^ 

Changes in medical education relating to the speedier pro- 
duction of physicians more inclined to provide primary care serv- 
ices have been slow in coming from those within the medical 
education community. Only when extraneous forces have been 
applied have medical educators been persuaded to move in this 

138. Alaska, Arizona, Arkansas, California, Colorado, Hawaii, Illinois, Iowa, Kansas, 
Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, New Hampshire, 
New Mexico, Ohio, Rhode Island, Utah, Washington, and Wisconsin. American Medical 
Association, Continuing Medical Education Fact Sheet (J. Ayers ed. Sept. 1, 1977). 

139. AMERICAN BOARD OF MEDICAL SPECIALITIES, supra note 136, at 13, 18. 
140. Id. at 22. 
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direction. A glance a t  the leadership of those organizations pro- 
viding representatives to the coordinating council should answer 
any question of why such is the case. Most of the leadership is 
composed of professional administrators with an academic bent 
who are themselves products of the academic self-selection pro- 
cess. For such educators, i t  is natural and even necessary to push 
medical education along the traditional academic track of longer 
schooling, specialization to cover more material, and recertifica- 
tion to ensure continuing competence. Whether or not these are 
laudable goals that should be pursued despite the cost, the fact 
remains that those controlling medical education are often out of 
step with some of the needs of society and with a number of 
medical practitioners. As a former Dean of the Johns Hopkins 
Medical School has noted, "[dluring the last 30 years the direc- 
tions taken by those who teach in schools of medicine and those 
who practice medicine on the front lines have progressively di- 
verged-to the disadvantage of both groups. . . . [ a t  is time to 
correct the split."141 

E. Conclusion 

Despite substantial differences in the purpose and functions 
of businessmen, accountants, and physicians, the educational 
processes for each display remarkable similarities. Although 
training for each of the professions began with some form of the 
apprenticeship method, each has struggled and is still struggling 
through the traditional steps that lead to academic standing and 
increased prestige. This process has produced similar experiences 
for the professions in shaping priorities, structures, and methods 
of professional education. 

Characteristic of each of the professional education programs 
in business, accountancy, and medicine is the conflict between 
practice and theory. Throughout the historical development of 
each educational program, practical experience in the office and 
practitioner courses in the classroom have been stigmatized as 
less than scholarly and therefore unworthy of professional educa- 
tion. Yet, it is difficult if not impossible to disregard completely 
the importance of practical experience to the prospective profes- 
sional in whatever field. Business leaders and academicians alike 
acknowledge the value of work experience before entering busi- 
ness school as a device to lend perspective to the academic study 
of business. Experience in the working world after graduation is 

141. Rogers, supra note 130, at 1050. 
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the polishing process that  shapes theoretical principles into 
practical tools for decisionmaking. Although suggestions have 
been made to substitute a master's degree for the required period 
of apprenticeship, accounting school graduates must still practice 
under the supervision of a licensed C.P.A. for a stipulated time 
before receiving their own certification to practice independently. 
Medical students are most familiar with the benefits of practical 
experience since clinical training is inherent in the medical school 
curriculum. The residency period, which in reality is simply an 
extension of the medical education process, has a decided practi- 
cal orientation. The medical profession, the most established and 
most exposed to public and governmental pressure, is apparently 
experimenting more with innovations that do not fit the tradi- 
tional academic-theoretical mode than are business and espe- 
cially accountancy, professions less visible to the public and still 
striving to establish their professional identities. 

Increasing pressure from forces outside the education com- 
munity often induce consideration of a more practical approach 
in professional education. Still, the drive in professional educa- 
tion programs is undeniably toward higher academic standards. 
Accountancy educators are pressing for autonomous professional 
schools. Powerful professional organizations that have been given 
the prerogative to accredit educational programs continually urge 
stricter academic standards. Professions such as business and 
accountancy that have not already established graduate study as 
a prerequisite to practice are moving in that direction, and profes- 
sions such as medicine are forced to encourage ever-longer periods 
of graduate study in order to cover rapidly expanding bodies of 
knowledge in their fields. The traditional professional curriculum 
expects the student to master greater amounts of material in 
more subject areas while generally encouraging a particular com - 
petency in one special field. Academic, emotional, and financial 
pressures on prospective professionals mount as they compete 
against ever-increasing odds to enter professional school and at- 
tempt to do well academically in a highly competitive and an 
ever-lengthening program of study. 

Results of this academic process are predictable and appear 
in the educational programs of the different professions. Support 
personnel develop as spinoffs of professional education programs. 
Specialization is encouraged by necessity, as it becomes impossi- 
ble for professionals to be competent in areas other than a subsec- 
tion of their field. The move toward continuing education begins 
slowly and almost reluctantly only to snowball quickly into vol- 
untary and then mandatory requirements which must be met in 
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order to maintain professional competence and to ensure public 
confidence and support. 

The eventual outcome of the movement of different profes- 
sional education programs along the traditional academic track 
is at  question. Perhaps there is a limit to the height of the aca- 
demic ladder, and a profession that reaches the top step must 
eventually start down the other side. Perhaps educational pro- 
grams will continue to increase academic standards, the theoreti- 
cal content of the curriculum, and the length of graduate study. 
In this regard legal education faces the same questions as does 
education in business, accountancy, and medicine. The question 
of greatest interest, however, remains: On which side of the aca- 
demic ladder is legal education moving? 



A. The Public Pulse and Professional Response 

Why is there always a secret singing 
When the lawyer cashes in? 
Why does a hearse horse snicker 
Hauling a lawyer away?' 

If Studs Terkel were to be commissioned by the American 
Bar Association (ABA) to interview the "man on the street" con- 
cerning public perceptions of lawyers, the result would likely be 
~ n f l a t t e r i n g . ~  Indeed, Carl Sandberg's portrayal, although ob- 
viously exaggerated with poetic license, may not be far from the 
mark of popular sentiment. Yet, due to the nature of a lawyer's 
task, this "love-hate" relationship between lawyers and the pub- 
lic may never disintegrate to any great degree. Lawyers' work, 
and the adversary system which sustains it, can only mean that 
there are going to be winners and losers when conflict occurs. The 
lawyer will often not receive praise for a successful effort because 

1. C. SANDBERG, The Lawyers Know Too Much, in COMPLETE POEMS 189 (1950). 
2. Two national polls have confirmed the lack of public confidence in the legal profes- 

sion. In response to the question of how much respect the interviewed person felt for 
lawyers, a 1973 Harris survey showed the following results nationwide: 

Great Deal 
Only Some 
Hardly Any 
Not Sure 

LOUIS HARRIS & ASSOCIATES, INC., THE HARRIS SURVEY YEARBOOK OF PUBLIC OPINION: 1973, 
a t  372 (1976). 

A 1976 Gallup poll surveyed the public's perception of the honesty and ethical stan- 
dards of lawyers with the following nationwide result: 

Very High 5% 
High 21% 
Average 44% 
Low 18% 
Very Low 8% 
No Opinion 4% 

GALLUP OPINION INDEX, Jan. 1978, at  17 (rep. no. 150). 
Lawyers are also critically mentioned in the public media. Take, for example, the 

following recent comment appearing in a Chicago Sun-Times column: "Not too long ago 
I printed a survey showing that in terms of trust, the American people ranked lawyers right 
up there with tarantulas. I immediately got angry letters complaining that the survey had 
insulted the tarantulas." Simon, Lawyers Put on Trial by Lawyers, Chicago Sun-Times, 
Apr. 24, 1977, a t  7. 
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the client feels that his position should triumph, but the lawyer 
will likely be criticized if the client does not prevail. 

It is not just the lawyer-client relationship that creates con- 
cern. President Carter, for example, recently suggested that the 
number of lawyers in government service ought to be reduced 
because attorneys "generate too much paper~ork . "~  And even 
among lawyers there are prestige and ethical rankings, with those 
involved in "unsavory" litigation such as criminal defense, per- 
sonal injury, or divorce work being viewed by the profession as 
less ethical while higher status .and ethical rankings are given 
those individuals who represent big business or who practice 
admiralty and patent law.* Unfortunately, such a self-rating by 
the legal profession tends to confirm a public image of a collection 
of Uriah Heeps concerned with money to the virtual exclusion of 
all else: 

While we doubt that altruism is directly or consciously dero- 
gated, even in the practice of law, it seems clear that the profit 
motive and the values associated with it are given precedence 
in the allocation of prestige within the profession. Service to the 
sorts of clients that the lawyer profits by serving is more likely 
to enhance the prestige of a specialty-the American legal pro- 
fession seems, in fact, to be preoccupied with economic enter- 
prise. . . . Thus, the legal profession is more concerned with the 
facilitation of business, with "getting things done," than with 
alleviating human suffering or with helping people. There is an 
important difference of degree, a t  least, between the legal and 
the medical professions in this respect. This is not to say that 
the legal profession does not perform useful social functions-it 
obviously does. The values it serves may be caricatured in catch 
phrases, such as, "The business of America is business," 
"What's good for General Motors is good for the country," or 
"Chicago-the city that works! " but the values served by the 
legal profession are the core economic values of our society. The 
more a legal specialty serves these values, the higher its prestige 
within the profe~sion.~ 

Whether the legal profession differs in its concerns for finan- 
cial remuneration or its level of altruism from other professions, 
or whether such criticism is even valid, are questions best left for 
another day. These general observations regarding public percep- 

3. Press briefing, Feb. 24, 1977, as confirmed by White House Press Office, May 4, 
1977, by telephone. 

4. Laumann & Heinz, Specialization and Prestige in the Legal Profession: The Struc- 
ture of Deference, 1977 AM. B.  FOUNDATTON RESEARCH J. 155, 166-67. 

5. Id. at 204-05 (footnote omitted). 
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tions serve only to reinforce the pressing need by the profession 
to build bridges with the consumers of legal services as well as 
internally within the profession. This crisis in public confidence 
has been, perhaps, the single most important catalyst during the 
past decade prompting the legal profession to undergo serious 
self-analysis, with the result that much of substance has recently 
been undertaken within the profession to redress past failings. 
The most active and successful of these efforts have centered on 
the training of lawyers because of the notion that many of the 
profession's problems flow from academically ill-equipped and 
even incompetent attorneys and that these problems cannot be 
solved unless minimum levels of professional competency are 
maintained. The result, reminiscent of current educational 
trends in business, accountancy, and m e d i ~ i n e , ~  has been a flurry 
of activity in which new programs and variations on old themes 
are being tried in law schools and by the bar. The purpose of this 
Section is to briefly explore some of the most interesting and 
innovative of these programs and proposals for the training of 
lawyers, again with the caveat that this study cannot report on 
every development but must be selective with the hope that 
broader current trends will be readily discernible.' 

B. Alternative Models i n  Legal Education 

Professor Walter Gellhorn has described the traditional law 
school model for the training of lawyers as follows: 

First year. 1. Orientation in certain fundamental fields of the 
law-fundamental in the sense that they require no antecedent 
legal training and fundamental in the sense that they serve as 
building blocks for use in later courses (e.g., Torts, Contracts, 
Property, Procedure). 2. Acquisition of case-law skills. 
Second year. 1. Orientation in some more "fields of law," not 
necessarily more difficult than those already studied, but pre- 
sumably drawing upon first year background. 2. Further polish- 
ing of case-law skills. 
Third year. 1. Information about still some more "fields of 
laww-with very few exceptions the same that were open to 
study in the second year. 2. Further polishing of case-law  skill^.^ 

6. See Section V supra. 
7. The issues of greatest currency concerning the training of lawyers have already 

been identified in Section I1 supra. Those issues will also provide the framework for this 
Section. 

8. Gellhorn, The  Second and Third Years of Law Study ,  17 J. LEGAL EDUC. 1, 5-6 
(1964). 
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In the main, this pedagogical approach is used in most American 
law schools today. This does not mean that the legal education 
community has ever been fully convinced that the three-year 
case-method model, since its emergence in the late 19th century, 
is a panacea. Early on, such pioneers as A.Z. Reed,g Harold D. 
Lasswell, and Myres S. McDougall0 have sought to tinker with 
this model, but it has shown surprisingly strong staying power. 
Recently, as has already been noted, pressures from within and 
without the legal profession are forcing reevaluation of many tra- 
ditions, including the three- year case-method approach to legal 
education. The proposals for restructuring this basic educational 
model fall into two categories: (1) structural reform through col- 
lapsing or increasing the number of years a student spends in 
formal and informal law training and (2) major reorienting of the 
curriculum to be more "relevant" to the needs of the profession 
and more intellectually stimulating to the student." 

1. Structural reform 

Standard 305(a) of the ABA's standards for the accrediting 
of law schools specifies that the school shall require, with certain 
exceptions, "as a condition for graduation, the completion of a 
course of study in residence, of not less than 1200 class hours, 
extending over a period of not less than ninety weeks for full-time 
students, or not less than one-hundred and twenty weeks for part- 
time students."12 Standard 305(a) must be read in conjunction 
with Standard 502(a) : 

9. Reed proposed that, in addition to the growth of the university-related three-year 
law school, schools with part-time programs should be allowed to grow and flourish as a 
service both to those who would otherwise be unable to attend on a full-time basis and to 
the community as a whole. See A. %ED, TRAINING FOR THE ~ L I C  PROFESSION OF THE h w  
415-16 (Carnegie Foundation for the Advancement of Teaching Bull. No. 15, 1921). 

10. Professors Lasswell and McDougal proposed that law school curricula ought to 
be reorganized to train lawyers to be policymakers rather than legal "mechanics." Their 
proposal would have required a greater infusion of skilb training in thought, observation, 
and management into the classroom. See Lasswell & McDougal, Legal Education and 
Public Policy: Professional Tmining in the Public Interest, 52 YALE L.J. 203 (1943). 

11. Obviously, it  is too simplistic to say that attempts at reform fall neatly into one 
of the two categories. There are a variety of themes which emerge, but for purposes of 
discussion the two categories will serve as a convenient vehicle. 

Only "major" curriculum reform will be discussed in this subsection; a discussion of 
"minor" curriculum reform or program innovations will follow later in the Section. Again, 
it  is difficult to draw the line other than on an almost arbitrary basis. In general, "major" 
curricular reform refers to a total restructuring of the curriculum whereas program innova- 
tions are generally supplemental endeavors to the basic traditional curriculum. 

12. AMERICAN BAR ASSOCIATION, APPROVAL OF LAW SCHOOLS: STANDARDS AND RULES OF 

PROCEDURE 8 (1973). 
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The educational requirement for admission as a degree candi- 
date is either a bachelor's degree from a qualified institution, or 
successful completion of three-fourths of the work acceptable for 
a bachelor's degree at a qualified institution. In the latter case, 
not more than ten percent of the credits necessary for admission 
may be in courses without substantial intellectual content, and 
the pre-legal average on all subjects undertaken and, in addi- 
tion, on all courses with substantial intellectual content, 
whether passed or failed, must at least equal that required for 
graduation from the institution attended.13 

By reading these two standards together, it becomes clear that 
there is little flexibility open to those law schools desiring to 
create new patterns of study unless they do so within the three- 
year full-time format. Attempts to substantially modify these 
standards have met with general disapproval, particularly from 
within the academic community.14 Accordingly, any substantive 
proposals for major reform of the three-year pattern of legal edu- 
cation for the moment remain just that-proposals. Some of the 
most thoughtful and interesting proposals are categorized below. 

a. The two-year law school. As has been observed, "there 
is nothing magic about the figure '3' in considering the appropri- 
ate number of years for law school training. Nor should a taboo 
exist to prevent consideration of alternative methods of teaching 
law, awarding degrees or admitting lawyers to practice."15 With 
that statement as a working premise, former ABA President 
James Fellers has proposed that the third year of law school be 
eliminated and that students be awarded the LL.B. degree after 
successful completion of three years of undergraduate work and 
two years of law school. With its collapse of the present seven- 
year program into five years, the Fellers' position represents one 
of the most simple and straightforward restructurings of legal 
education. The proposal, it should be noted, is similar to the 
approach now being taken by newly developing schools of accoun- 
tancy." Fellers' five-year program would be expected to endow a 

-- 

13. Id. at 14. 
14. Stoltz, The Two-Year Law School: The Day the Music Died, 25 J .  LEGAL EDUC. 

37, 37 (1973). Professor Stoltz describes opposition from a number of law school deans to 
a proposal that would have modified the present three-year standards to allow a two-year 
law school program. Stoltz contends that the proposal was challenged as being 
"premature," as putting undue pressure on those schools wishing to continue a three-year 
program, and as forgetting that "three years [are] essential to give lawyers breadth." Id. 
at 41-46. 

15. Fellers, There Is No Magic in the Figure 3, LEARNING AND THE LAW, Summer 1976, 
at 76. 

16. Section V, notes 79-92 and accompanying text supra. 
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graduate with the basic skills in legal subjects, with further train- 
ing, when necessary, being provided through a variety of pro- 
grams including an additional third year devoted exclusively to 
clinical work. The obvious rationale for this basic two-year law 
school program is a belief that students can be educated as well 
in two years as they presently are in three. 

Without a doubt, the Fellers' proposal represents the think- 
ing of many practitioners who regard the present three years of 
law school as a compounding of the abstruse." But the two-year 
law school has also received support from the academic com- 
munity in the form of a report from a blue-ribbon committee of 
the Association of American Law Schools (AALS) chaired by Pro- 
fessor Paul Carrington.l8 The Carrington report represents one of 
the most thoroughgoing proposals to address the issues of struc- 
tural and curricular change in legal education. The committee 
deliberations resulted in the formulation of the following major 
conclusions and goals: 

Law schools should offer education that corresponds to the 
varied needs of the public for legal services and to the varied 
goals of a wider array of students. 
Each member school should re-examine each component of 
its program, and the curriculum in its entirety, to determine 
whether the costs in human and financial resources are jus- 
tified by the benefits attained in advancing educational 
goals. 
Each member school should evaluate its program to deter- 
mine how well it furthers the selected goals, which may 
encompass: 
(a) preparing individuals to advise clients, public or 

private, in general law practice; 
(b) preparing individuals who seek special competence 

in particular fields of practice; 
(c) preparing lawyers with capacity for interdiscipli- 

nary research; 
(d) equipping individuals for careers in the delivery of 

legal services as members of allied professions; 

17. During the fieldwork period of this study, the authors have heard innumerable 
complaints by practitioners and judges at conferences and symposia to the effect that law 
schools, with their "esoteric" courses, particularly in the third year, are not responding 
to the needs of the profession. For a somewhat different view, see D. JACKSON & E. GEE, 
BREAD AND BUTTER?: ELECTIVES IN AMERICAN LEGAL EDUCATION (1975). In Bread and 
Butter?, we concluded that, based upon student choices of law school courses, there 
continues to be a high proportion of students who take almost exclusively "bread and 
butter" offerings. 

18. CURRICULUM STUDY PROJECT COMMI'ZTEE, ASSOCIATION OF AMERICAN LAW SCHOOLS, 
TRAINING FOR THE PUBLIC PROFESSIONS OF THE LAW: 1971 (P. Carrington ed. 1971) (AALS 
1971 Annual Meeting Proceedings, Part One, Section 11) (Carrington report). 



6951 BRIDGING THE GAP 847 

(e) providing a grounding in law for students moti- 
vated by intellectual curiosity, whether they are 
unsure of their career goals, or plan to follow 
careers in other disciplines. 

4. Schools should free themselves of received dogmas, such as 
the conception that all graduates must be trained to omni- 
competence, or that the first degree in law can be awarded 
only after three years of law study within the walls of a law 
school. Law school programs should reflect functional needs 
and break free of offerings and approaches that have noth- 
ing but longevity to commend them. 

5. In order to encourage re-examination and to foster diversity 
among member schools, the Executive Committee should 
re-evaluate the association's accreditation standards to 
determine how well they advance public interests.lY 

To accomplish these goals, the committee proposed that the edu- 
cational format be restructured to allow completion of the basic 
law degree (J.D.) in two years. A student would be admitted into 
law school after completing three years of higher education or its 
equivalent, making the total program, undergraduate work and 
law school, a five-year package. 

In order to accomplish this structural change, the Canington 
report proposes major changes in the law school curriculum in 
order to serve a variety of functions and audiences. At the report's 
core is the "standard curriculum" which, when completed in two 
years, would lead to the J.D. degree. The purpose of this curricu- 
lum is "to assist students in the attainment of competence as 
professional  generalist^."^^ The standard curriculum would in- 
volve one year of required instruction in courses on legal and 
social control, legal advocacy, legal doctrine and method, legal 
decisionmaking, and legal planning.ll The second year would be 

19. Id. at 1-2. 
20. Id. at 7. 
21. The Carrington report recommended that the traditional first-year law school 

courses be eliminated based upon the following rationale: 
Perhaps more important is the Model's proposed redefinition of the courses 

of Basic Instruction to reflect the goals stated in the description of the model 
professional. The traditional titles of first year courses are seen to be obstacles 
to an understanding of the educational process. The doctrinal organization rein- 
forces the usual expectation of students that their job is to master doctrine. The 
non-doctrinal organization permits the teacher to place the objectives of profes- 
sionalization and interdisciplinary insight in a position of prominence. The 
Model would liberate the teacher from the domination of the doctrinal textwri- 
ter and assure the students that work devoted to the development of professional 
skills and broader insights is not tangential to their law study. The Model 
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devoted to "intensive" and "extensive" instruction. Intensive in- 
struction would allow a student to become fully immersed in 
selected subject matter under close supervision of a faculty mem- 
ber. These courses are divided into three groups: advocacy, plan- 
ning, and research. The student is encouraged to take a course in 
each category. Whereas intensive instruction would involve indi- 
vidual professorial attention and skills development, extensive 
instruction is calculated to give a student broad exposure to a 
variety of legal subjects and doctrines and is therefore based upon 
the more traditional teaching model that includes formal lectures 
and examinations. Although this standard curriculum might be 
completed in two academic years, a student could extend the 
program for a longer period if necessary. The essence of the pro- 
posal is to "not . . . standardize or limit the length of professional 
training for generalist lawyers. It [the standard curriculum] pro- 
poses to eliminate the timeserving requirement, but with the ex- 
pectation that most professional students would ultimately re- 
ceive somewhat m ~ r e  than two years of instruction, while many 
might well receive more than three."22 

With the standard curriculum as its nucleus, the Carrington 
report encompasses two additional elements: an "advanced cur- 
riculum" and an "open curriculum." The advanced curriculum 
would be available to those who have completed the J.D. degree 
and wish to gain further skills or to receive instruction in special- 
ized areas such as business regulation, taxation, or oil and gas 
law. If a student attains a special instruction certificate, com- 
pletes a program of research instruction, performs graduate work 
in a law-related discipline, and is eligible to receive a graduate 
degree in that discipline, then the student would be awarded the 
Ph.D. in law? The open curriculum would be a course of study 
available at the law school to any university student who wishes 
to gain a general knowledge about the law or who desires to focus 
on legal issues as they arise in other disciplines. The open curricu- 
lum would serve an interdisciplinary and service function for the 

Id. 

recognizes the importance of initiating novice students to more practical and 
broader views of law before they become too entrenched in a narrow view of the 
appropriate limits of law study. This achievement is attained at  the cost of 
eliminating the familiar &st year course titles from the curriculum. This radi- 
calism may seem threatening to many, but most law teachers would, on close 
examination, find their current efforts moderately close to those described in one 
of the courses set forth in the program of Basic Instruction. 
t 36-37. 
22. Id. at 45. 
23. Id. at 23. 
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university as a whole and for students who are curious about the 
law but who do not wish to undertake the rigors of law school.24 

One of the most important contributions of the Carrington 
report is its thoughtful articulation of why a two-year law school 
is desirable: 

The case for this change could rest simply on the values 
. . . which favor the development of student freedom and re- 
sponsibility. . . . 

That moral judgment can be reinforced by reference to the 
apparent adverse consequences of time-serving requirements. 
Most of these consequences derive more or less directly from the 
fact that longer training programs are less attractive to prospec- 
tive entrants than shorter ones, other factors being equal. Thus, 
as the Model shortens the investment of time and forgone in- 
come required of its students, it becomes more attractive. While 
it is fair to say that few law schools now need a stimulus to their 
admissions programs, there are advantages to enlarging the 
range of their 

Specifically, the report argues that a two-year program would 
increase the availability of legal services by making law school 
more attractive to more people. The increased interest in legal 
education would help improve the quality of legal services by 
expanding the qualified law school applicant pool. That expan- 
sion would eventually be translated into better and brighter law- 
yers. The report further expands the quality argument by con- 
tending that a shorter period of formal study time would mean 
that students could more easily pay for quality instruction be- 
cause they would not have to assume a three-year financial bur- 
den. Not only would this make legal education more attractive, 
but some of the money expended by the student for the tradi- 
tional third year could be more effectively used on specialized 
training. Finally, the committee report asserts that 

the Model's reduction in time-serving [will] provide leadership 
among the professions: all the professions need to be led away 
from what has become an "academic credentials race" that is 
increasingly costly to the public. . . . Somehow, the impulse to 
collect academic funeral beads for whole professional groups 
must be contained; a trend which sends prospective plumbers 
into the intricacies of hydraulic engineering in order to qualify 
to perform a change of washers has to be corrected. Who is to 

24. Id. at 12-13. 
25. Id. at 45-46. 
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lead the way back to a more rational allocation of resources, if 
not the lawyers?26 

It should be noted that, no matter how persuasive the Carrington 
committee's rationale and thoughtful the, proposals, its recom- 
mendations have been received with little more than an academic 
yawn.27 This could be an indication of just how strongly en- 
trenched the three-year academic model has become. Alterna- 
tively it could simply be that the committee made a good pro- 
posal a t  a time when institutions of higher education wanted to 
heal old wounds after the wars of the sixties rather than open any 
additional controversial fronts. But, for whatever the reason, rec- 
ommendations of the Carrington report lie dormant. 

b. The two-year "plus" law school. Several other proposals, 
built around a two-year formal training core, have been ex- 
pounded. These proposals, however, do not entirely eliminate the 
third year. One of the most creative of these plans has been made 
by Bayless Manning, former dean of the Stanford Law School. 
Manning argued for a two-tiered system of training: 

The overall job of training lawyers should be recognized as 
having not one part but two parts-one performed by the law 
schools and one by the bar. Educational missions should then 
be allocated between the two in accordance with their inherent 
comparative advantages. To the law schools, which do not, after 
all, hold themselves out as "lawyer schools," should go those 
functions of teaching law that are essentially analytic, intellec- 
tual, and suited to classroom learning techniques. To the bar's 
training schools should go the functions of training lawyers in 
the operating skills of lawyering, those skills that are best ac- 
quired in an on-job working context and in which experience, 
rather than analysis, is the key to achievement. These new 
training institutions of the bar would be operated mainly by and 
through practicing lawyers. To these institutions would be as- 
signed the teaching responsibility for most specialty training, 
including litigation; most kinds of continuing legal education, 
particularly those aimed a t  increasing the lawyers' practical 
skills; and numerous other matters such as the training of recent 
law school graduates in local state practice and procedure. None 
of these lawyer training functions is being adequately performed 
today either by the law schools or by the bar? 

26. Id. at  47. 
27. This does not mean that the Carrington report has not generated comment. See, 

e.g., Boyer & Cramton, American Legal Education: An Agenda for Research and Reform, 
59 CORNELL L. REV. 221, 228-29 (1974). Boyer and Cramton, however, refer to the fact that 
very little enthusiasm has been shown to adopt the Carrington proposals. 

28. Manning, Law Schools and Lawyer Schools-Two-Tier Legal Education, 26 J .  
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The law student, after undergoing two years of formal law school 
training, would receive an intermediate J.M. degree. Upon com- 
pletion of the "lawyer" school, the young attorney would be 
awarded the J.D. degree and would then be eligible for a bar 
examination. This proposal, it should be noted, has an interesting 
similarity to the shared responsibilities of the universities and the 
bar in the English system of legal e d u c a t i ~ n . ~ ~  

Manning offered the two-tiered system as an answer to the 
often expressed student dissatisfaction with spending a third year 
in the confines of the law school.30 The third year would now 
consist of a mixture of training experiences all calculated to de- 
velop essential "lawyering" skills. The adoption of the Manning 
plan ostensibly would have other benefits: the quality of the bar 
would be improved; the law schools, given a continuation of their 
present structures, could improve their student-faculty ratios and 
increase the numbers of entering students; and the proposal 
would allow those who wish substantive legal training, but not 
skills training, to complete their studies in two years.31 

Another proposal, similar to Dean Manning's, has been of- 
fered by the immediate past president of the ABA, Justin Stan- 
ley.32 The Stanley proposal also contemplates that the law stu- 
dent would complete formal substantive training in two years. 
The next year would then be devoted to taking a series of continu- 
ing legal education (CLE) courses, under the direction of the bar, 
"designed to impart lawyering skills and to satisfy any other re- 
quirements that the [state] supreme court wished to pre- 
scribe."" Upon completing the required CLE courses, the student 

LEGAL EDUC. 379, 382 (1974). 
29. See generally Section IV supra. 
30. Manning, supra note 28, at 383. 
31. Id. Manning realistically realizes that such a proposal has at least three draw- 

backs: (1) the inertia against such a radical change; (2) the strong belief held by many 
that two years of substantive law training is not enough; and (3) the expense to the bar 
to administer the so-called "lawyering" schools. Id. a t  383-84. 

Another similar proposal has been made by Edgar Cahn, co-Dean of the Antioch Law 
School. Cahn argues that two years of law school training could be ccmbined with two 
additional years in a "teaching law firm." Cahn, Tomorrow's Law Schools, LEARNING AND 

THE LAW, Summer 1976, at 73. 
32. Stanley's proposal has been widely circulated because he effectively used his ABA 

position as a forum to advocate a restructuring of legal education. See, e.g., Stanley, Two 
Years +, LEARNING AND THE LAW, Winter 1977, at 18. 

In response to Stanley's proposal, the ABA Section on Legal Education and Admis- 
sion to the Bar established a special subcommittee to study the feasibility of establishing 
such a program. The subcommittee is now seeking funding to establish a pilot program 
based on the Stanley model at a receptive law school. 

33. Stanley, Why Not Let the Bar Take Over the Third Year of Law School?, B. 
LEADER, July 1976, at 22. 
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would be awarded the J.D. degree. The student might have al- 
ready taken the bar examination after the second year of law 
school, but would only be allowed to handle limited matters 
under the supervision of a senior lawyer prior to completing the 
CLE courses and receiving the J.D. degree.34 

The thrust of the Stanley proposal is to reinvolve the practic- 
ing bar and the judiciary in the legal education process other than 
through the "back door" method of clinical legal education in 
which some members of bench and bar spend limited time super- 
vising student interns. Stanley argues that his proposal would 
have a number of additional benefits. For example, the plan 
might provide state supreme courts with greater flexibility in 
shaping admission requirements. Moreover, the proposal would 
do away with the "boring" third year by assuring "the opportun- 
ity for earlier employment and a different route to entry to the 
bar."35 Stanley also believes that his proposal would help solve 
the educational dilemma for law schools that would be created if 
a number of state supreme courts and federal courts adopt rules 
peculiar to a jurisdiction for admission to practice.36 

c. The 2-1-1 law school. A third major variation on the tra- 
ditional three-year program has been suggested by Dean Michael 
Sovern of the Columbia University Law This proposal, 
euphemistically called the "2-1-1" plan, would allow students "to 
spend a year in practice after their second year of law school, 
provided that they return to school for a final year of formal 
instruction after their year in the ~ i lderness . "~  This third year 
spent in practice would not be required of all students, but only 
of those who desire an opportunity both to see what the practice 
has to offer and to participate under the supervision of senior 
attorneys in actual cases. The fourth year would then be spent by 
the student at the law school undergoing formal training in spe- 
cialized areas of the law which now interest the fledgling lawyer 
after spending a year at the barricades. 

The purpose of the Sovern plan is to combat the third-year 
"doldrums" by allowing students to spend time finding a profes- 
sional direction so that upon returning to the law school the stu- 

, 34. Id. at 20-22. But see Stanley, supra note 32, at 20-21. 
35. Stanley, supra note 33, at 22. 
36. Stanley also realizes that the proposal may create a variety of problems, and 

therefore suggests that it be adopted on a modest experimental basis at first until techni- 
cal difficulties are solved. Id. 

37. Sovern, Training Tomorrow's Lawyers: A Response to the Chief Justice's 
Challenge, 11 COLUM. J.L. & SOC. PROB. 72 (1974). 

38. Id. at 76. 
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dent would not be "a time-server in his nineteenth year of educa- 
tional servitude" but rather "a beginning professional anxious to 

H master his craft."39 Additional benefits could also result from the 
2-1-1 structure: a student would be able to pursue an individual 
course of study in the fourth year tailored to the particular inter- 
ests of the student; the third year spent in practice would allow 
students to enrich the classroom environment for others through 
insights they gained while practicing; the fourth year could act 
as a first step in any certification schemes that may be developed 
by the bench and bar; the third year in practice could also in- 
crease student tolerance for training in "broadening" courses 
such as jurisprudence and comparative law; and the practical 
exposure could give students a better perspective from which 
professional responsibility and ethics can be studied.40 

Always the careful pedagogue, Sovern suggests that his pro- 
posal be tried on a limited scale a t  first in order to prevent major 
educational displacement and to survey its effects on such valua- 
ble institutions as the intramural law journals and moot court 
programs that presently rely heavily on third-year students.J1 
Sovern also foresees other possible risks in his plan. For example, 
traditional career patterns might be skewed. In addition, because 
of their limited internship capacities, public interest firms and 
governmental employers might be disadvantaged vis-a-vis the 
private law firm.42 Finally, the fourth year would be expensive 
because to effectively meet the needs of the returning students a 
variety of specialized courses and individual tutorials would be 
necessary, all costing considerably more than the traditional high 
density law school class.43 

Despite the weaknesses of the 2-1-1 plan as candidly dis- 
cussed by Sovern, the Dean makes a persuasive case for the plan's 
adoption. Still, if the present growing debate in legal education 
is to be believed, such a proposal stands little chance of wide 
acceptance because it runs counter to the current trend to 
streamline the educational process. 

d. Specialization and tracking. The least dramatic, yet in 
many ways the most innovative and useful, proposals for struc- 

39. Id. at 77. 
40. Id. at 77-79. 
41. Id. at 79: "The interruption of a year in practice obviously breaks the succession 

and requires adaptations if the system is to continue to function." 
42. Id. at 79-80. 
43. Id. at 82-83. Sovern argues that this expense can be somewhat offset by the fact 

that many students will have been able to save some money during their practice year, 
thus helping to lighten the debt burden. Id. at 80. 
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tural reform would allow students to concentrate their efforts on 
one or two major areas of the law within the three-year format or 
to follow different pedagogical tracks. One need only peruse a 
number of law school catalogs to detect that legal education still 
maintains a generalist flavor, although as curriculums have ex- 
panded it has become possible for students to take a number of 
advanced courses within a concentrated area." Yet, with a modi- 
cum of variation, most law students will have followed the same 
course of study a t  the time they graduate from law school.45 There 
is a growing sense that this generalist approach may not be ade- 
quately meeting student desires and societal needs in a time of 
increased specialization, due mainly to a knowledge and techno- 
logical e x p l o ~ i o n . ~ ~  Medical education has long recognized the 
need to specialize for these same reasons,47 and the emergence of 
professional schools of accountancy is encouraging a greater de- 
gree of specialization in that profes~ion.~~ Legal education, in con- 
trast to education in the other professions, continues to drag its 
heels. 

One of the most interesting proposals allowing for increased 
specialization in legal education was made by Professor Thomas 
F. Bergin of the University of Virginia Law School. Professor 
Bergin's proposal provides for a two-track system: "The two 
tracks are, of course, the LL.B. or J.D. track (to be followed by 
those who wish to practice a t  the Bar) and the Ph.D. track (to 
be followed by those who wish to become legal academics or legal 
policy advisers to government or high-echelon private decision 
makers)."49 Bergin argues that this system would greatly reduce 

- - -  

44. See D. JACKSON & E. GEE, supra note 17, app. 11. It  is also interesting to note that 
some law schools have started to indicate in their class schedules and catalogs that certain 
course offerings are sequential and fall into particular specialty groupings. For example, 
the Columbia University Law School catalog groups course offerings under specialty head- 
ings such as commercial law; corporations; corporate securities and business regulations; 
criminal law; history and philosophy; human rights; international, transnational, and 
foreign law; labor law; taxation and estate planning; urban affairs and environmental law; 
and clinical law. COLUMBIA UNIVERSITY, COLUMBIA UNIVERSITY BULLETIN: SCHOOL OF LAW 
(Columbia University Bull. Vol. 10, No. 11, 1976). 

45. E. GEE & D. JACKSON, FOLLOWING THE LEADER?: THE UNEXAMINED CONSENSUS IN 

LAW SCHOOL CURRICULA 33-39 (1975). 
46. Thorne, Professionul Education in Law, in E .  HUGHES, B. THORNE, A. DEBAGGIS, 

A. GURIN, & D. WILLIAMS, EDUCATION FOR THE PROFESSIONS OF MEDICINE, LAW, THEOLOGY, 
AND SOCIAL WELFARE 111-13 (1973) (report to the Carnegie Commission on Higher Educa- 
tion). 

47. See Section V, notes 136, 138-39 and accompanying text supra. 
48. See generally Section V, notes 84-85 and accompanying text supra. 
49. Bergin, The Law Teacher: A Man Divided Against Himself, 54 VA. L. REV. 637, 

653 (1968). 
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the schizophrenia among legal educators and students as they try 
to maintain a delicate balance between skills and theoretical 
training. Bergin would have the first year of law school required 
for all law students, with the first-year courses providing healthy 
doses of jurisprudence and legal philosophy. At the completion of 
that year, students would choose one of the two tracks. The J.D. 
or LL.B. track would be designed "to equip the future practi- 
tioner with the skills and understanding a lawyer needs to do his 
work well. . . . [Vhe LL.B. candidate will have to develop such 
an array of analytical, psychological, and strategic talents that he 
will be truly a many-splendored thing when he emerges."50 On the 
other hand, the Ph.D. track would allow a student to study in 
depth any substantive area of the law that interests him. The 
result of this effort would be a Ph.D. dissertation. ''[Vhe Ph.D. 
candidate would not be required to develop any practitioner's 
skills such as syntax manipulation or plea bargaining ~trategy."~' 
Implicit in this proposal is that there would be two faculties 
within the law school-one for each track. The Ph.D. and LL.B.- 
J.D. faculties would be free to concentrate their efforts on either 
academic or practical training, respectively, to the benefit of 
both; the division of energies so often prevalent in today's law 
schools would thus be avoided.52 

Another similar endorsement for structural modification of 
law schools is found in the Carnegie Commission on Higher Edu- 
cation legal education study conducted by Professors Herbert 
Packer and Thomas Ehrlich." In addition to supporting the Car- 
rington report concept of a two-year law school curr i~ulurn,~~ 
Packer and Ehrlich argue that diversity in legal education can 
best be served by allowing students a variety of educational op- 
tions." To that end they suggest that law schools offer the follow- 
ing degrees: 

J.M. (or M.A.)-for one year of law study, normally combined 
with study of a different discipline. 

- 

50. Id. at 655-56. 
51. Id. at 656. 
52. Bergin believes that many of the problems in legal education stem from the 

diverse expectations facing faculty members. They are supposed to be academicians and 
scholars on the one hand, and practitioners or "hessian-trainers" on the other. As a result, 
Bergin concludes, law faculty do neither job very well. Id. at 639-43. 

53. H. PACKER & T. EHRLICH, NEW DIRECTIONS IN LEGAL EDUCATION (1972). 
54. Id. at 77-83. 
55. Id. at 83. Among these options would be the opportunity for an individual to "step 

out" and then return to continue his education at a later time, a notion popularized by 
the Carnegie Commission on Higher Education. See CARNEGIE COMMISSION ON HIGHER 
EDUCATION, LESS TIME, MORE OPTIONS: EDUCATION BEYOND HIGH SCHOOL (1971). 
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J.D.-the normal generalist's first law degree. 
J.S.D.-an advanced degree (after the J.D.), for a substantial 
scholarly contributi~n.~~ 

Indeed, the Stanford Law School (where both Packer and Ehrlich 
were faculty members) has adopted a J.M. program requiring a 
candidate to successfully complete the first year of law school 
plus an additional 28 units of law credit. The purpose of such a 
degree is to train individuals in the basics of the law while allow- 
ing them the flexibility to continue pursuit of other interests or 
other  discipline^.^^ For example, an individual seeking a Ph.D. in 
political science may find the J.M. useful to his teaching and 
research interests. Thus, an available track for those interested 
in law only from an interdisciplinary perspective adds yet another 
dimension to the possible structural alternatives. 

Packer and Ehrlich also suggest that, as a heretofore unitary 
bar crumbles, there will be a greater need for specialization 
within and among law schools: 

For example, School A may become either its state's or its re- 
gion's or the nation's center for training specialists in field X. 
School B need not supinely imitate School A. It may become a 
center for field Y, or it may decide that it will not offer any 
specialized training. School C may become a center for the ad- 
vanced education of interdisciplinary scholars; it may become 
a kind of center for educating aspiring law teachers or scholars. 
Given sufficient differential resources, we would expect different 
schools to move along different tracks.58 

Such specialization could provide students, employers, and edu- 
cators with a variety of options and opportunities from which 
interests, talents, skills, and needs could more readily be 
matched. Because they are more modest in approach, especially 
when compared with some of the other alternative models already 
explored, the concepts of specialization within the law curriculum 
and alternative career tracks can be easily adopted by law schools 
without major structural disruptions. This fact alone may make 
them the most attractive of alternatives as legal education seeks 
to respond to its critics. 

56. H. PACKER & T. EHRLICH, supra note 53, at 84. 
57. STANFORD UNIVERSITY, STANFORD UNIVERSITY BULLETIN: STANFORD LAW SCHOOL 22 

(Stanford University Bull. Ser. 30, No. 8, 1976). 
58. H. PACKER & T. EHRLICH, supra note 53, at 83. 
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2. Curriculum reform 

Recent years have seen a flurry of activity within law schools 
to experiment and innovate. Much of this activity has been con- 
centrated in the area of program and technical innovations rather 
than major curriculum reform. Indeed, the major curriculum in- 
novation in most law schools appears to have been the prolifera- 
tion of new courses. Unfortunately, this growth in new offerings 
has been mainly by accretion rather than through thoughtful 
faculty  deliberation^.^^ Yet, there have been a few identifiable 
programs which have been developed that may not necessarily 
represent new trends in curriculum structure but do provide sig- 
nificant alternatives to the present educational formats. 

a. Cooperative education: Northeastern University School 
of Law. Northeastern University has long had a reputation of 
being in the forefront of educational innovation as evidenced by 
the fact that the university now operates one of the most success- 
ful university cooperative education programs in the country. The 
law school adopted the cooperative education format in 1968 and 
has had reasonable success with the program over the past de- 
cade." Cooperative education at  Northeastern is an attempt to 
provide law students with practical legal experience in a struc- 
tured fashion while they are still in law school. This is accom- 
plished by requiring each student during the last two years of law 
school to spend alternating three-month segments in some form 
of full-time legal clerks hi^.^^ 

The mechanics of the program are simple. All entering stu- 
dents are required to take the classic first-year curriculum of civil 
procedure, torts, constitutional law, contracts, criminal law and 

- -  - -  -- 

59. Boyer & Cramton, supra note 27, a t  230. See also Cohen, Toward Radical Reform 
of the Law School Curriculum, 24 J .  LEGAL EDUC. 210 (1972). Professor Cohen has provided 
a colorful analysis of law school curriculum ills: 

What is the primary wrong resulting from the roots of case method and 
[curriculum] aridity? Without going into the esoteric formulary words with 
which we appease our critics, such as not enough drafting, not enough real 
problems, etc., etc., ad infiniturn, ad museum [sic], the simple matter is that 
we bore the stuffing out of any student with a modicum of intelligence and any 
of the sense of critical inquiry with which we claim we are seeking to imbue o w  
students. 

Id. at 211. 
60. The Northeastern University School of Law was originally established in 1898, 

but ceased functioning in 1955. The University revived the Law School in 1968, at which 
time the cooperative education format was implemented. See NORTHEASTERN UNIVERSITY 
SCHOOL OF LAW, 1976-78 CATALOG 9-10 (1976). 

61. Id. at 10. 
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procedure, property, and legal writing-moot court.62 Interestingly, 
Northeastern students are also required to take federal income 
taxation during the first year. At the end of the first year a class 
of approximately 125 students is divided into two segments in 
order to alternate cooperative education and academic quarters.63 
Students are required to complete seven quarters of academic 
work and four quarters of cooperative education work before 
being eligible to receive the J.D." This can generally be accom- 
plished within three calendar years. 

The claimed advantages afforded the law school and the stu- 
dent from the rotating academic and work program are several.65 
The school is able to make full use of faculty and facilities on a 
year-round basis. Students are in a position to structure their 
academic program around the work experiences that they will 
receive so that the academic and practical are more comfortably 
melded together. Students are exposed to a variety of job oppor- 
tunities and therefore can make better informed decisions about 
career choices. Importantly, students will also have had the op- 
portunity to prove themselves in an employment situation, thus 
opening up possibilities of permanent employment with a cooper- 
ative education employer. Finally, the written evaluations that 
students receive from cooperative education employers will be 
helpful to others as the student is seeking permanent employ- 
ment. 

The cooperative education format also presents a number of 
possibly substantial difficulties. The scheduling of courses so that 
every student will have at  least one opportunity to take "bar- 
related" offerings means that the richness of the curriculum must 
be somewhat limited unless the school is willing and able to sub- 
stantially increase numbers of full-time faculty? Because stu- 
dents by necessity and inclination take cooperative education 
jobs throughout the country, faculty supervision and contact with 
the employer and the student will be very limited. This fact also 
makes it difficult to provide meaningful evaluation of the cooper- 
ative education experience and the student's performance. There 
is some difficulty in finding cooperative education opportunities 

62. Id. at 26-27. 
63. Id. at  10. 
64. Id. at  24. 
65. Interviews with administrators, faculty, and students a t  the Northeastern Univer- 

sity School of Law on May 13-14, 1976, allowed the authors to draw the following conclu- 
sions concerning the strengths and weaknesses of the cooperative education program. 

66. I t  can also mean that faculty may be required on occasion to carry heavier than 
normal teaching loads, thereby making other scholarly activity more difficult. 



6951 BRIDGING THE GAP 859 

that provide students with a significant law-related work experi- 
ence. The type of students who can participate in a cooperative 
education experience may be somewhat limited because of the 
fluid nature of the program which requires students to be able to 
leave and return to the Boston area a t  three-month  interval^.^' 

Despite these problems, Northeastern's program receives 
high marks from faculty and students, with many students sug- 
gesting that the traditional third-year apathy is not as prevalent 
a t  Northeastern as it is among their colleagues a t  other law 
schools. Most certainly, the cooperative education approach does 
not appear to be a cure-all for educational ills, but the program 
does provide an opportunity for some students to receive a signifi- 
cantly different experience from those involved in the traditional 
three-year programs. For cooperative education to spread much 
beyond enclaves such as Northeastern, a substantial commit- 
ment and reeducation of the bench, bar, government, and private 
employers would be required in order to assure widespread coop- 
erative opportunities on an ongoing basis. 

b. SCALE: Southwestern University School of Law. South- 
western University School of Law in Los Angeles, California, re- 
ceived a substantial grant in 1974 from the Fund for the Improve- 
ment of Postsecondary Education of the United States Depart- 
ment of Health, Education, and Welfare to develop an experi- 
mental conceptual approach to the teaching of lawF This pro- 
gram, known as Southwestern's Conceptual Approach to Legal 
Education (SCALE), graduated its first students in 1977. The 
broad purpose of the program has been to devise a curricular and 
instructional approach with appropriate supporting materials 
that will instill in a graduate a "broader understanding of the 
philosophy of the law, as well as a more in-depth perspective of 
the interrelationships of legal  principle^."^^ 

The SCALE program as presently structured involves the 
student in two years of intensive work with only a three-week 

67. For example, students with families would find it difficult and expensive to move 
their families every three months. Yet, without an assurance that all cooperative educa- 
tion experiences will be in the Boston metropolitan area, a student must be prepared to 
go anywhere on a program. In addition, there is no guarantee that students will be paid 
for the experience, although the law school seeks to ensure fair compensation. The cooper- 
ative education element of the program must be viewed as educational and not as a 
substitute for financial aid. See NORTHEASTERN UNIVERSITY SCHOOL OF LAW, supra note 60, 
a t  11. 

68. Boyack & Flynn, A Conceptual Approach to Legal Education, 6 Sw. U.L. REV. 
592, 595 (1974). 

69. Id. at  606. 
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summer vacation and normal time off for holidays.70 Not only 
does the program allow students to complete their education 
sooner, but the plan also "more reasonably approaches the ordi- 
nary work of the lawyer with a continuous calendar of problems 
and a continuing pressure to solve the problem in the shortest 
possible time."71 The student spends eighty weeks in classroom 
instruction and fourteen weeks of externship, with about 1400 
hours of classroom i n s t r u c t i ~ n . ~ ~  This total compares favorably 
with the amount of instruction received during a three-year tradi- 
tional program and therefore meets the minimum ABA accredita- 
tion standards.73 

The unique feature of the SCALE program, though, is not its 
restructured academic calendar but the new pedagogical meth- 
odology that the Southwestern faculty has developed. The faculty 
started with the following assumption: 

If the study of law is to be made more nearly like the prac- 
tice of law, then law schools must proceed to deal with a prob- 
lem which of necessity is more complex in its nature and more 
varied in its relationship to human experience than can be pre- 
sented in any single course approach. It is assumed that the 
students will understand that lawyers work with concepts rather 
than with courses and that concepts are the basic material with 
which the lawyers work to resolve legal problems.74 

Proceeding on this assumption meant that a new set of course 
materials had to be developed which would eliminate "the com- 
partmentalization of the law's 'seamless web' into the courses as 
in the traditional school and which [would utilize] a problem- 
solving t e~hn ique . "~~  With the use of such materials, instructors 
no longer deal with subject matter, but only with pervasive con- 
cepts such as fraud, intent, mistake, fiduciary duty, and estoppel 
as they are found in the instructional problems.76 Such an ap- 
proach is meant to more closely represent the actual practice of 
law and to greatly eliminate redundancies that often occur in 
traditional courses containing overlapping legal concepts.77 

70. Office of the Dean, SCALE (Southwestern's Conceptual Approach to Legal Edu- 
cation) (unpublished, undated release from the Office of the Dean, Southwestern Univer- 
sity School of Law). 

71. Boyack & Flynn, supra note 68, at 605. 
72. See Office of the Dean, note 70 supra. 
73. AMERICAN BAR ASSOCIATION, supra note 12, at 7-8. 
74. Boyack & Flynn, supra note 68, at 597. 
75. Id. at 598. 
76. Id. at 595. 
77. Id. at 599-600. 
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The first-year curriculum is divded into class segments 
called perspectives, concepts, and skills.78 The perspectives seg- 
ment focuses on the study of case law through the disciplines of 
philosophy, economics, history, and logic. The intent is to provide 
the student with an understanding of the law as well as its histori- 
cal and philosophical underpinnings. The concepts segment 
"builds the foundation of substantive legal theory and rules, or- 
ganized by ideas which cut across traditional course lines. Princi- 
ples of civil and criminal liability are taught in concepts such as 
intent, consent, negligence, strict liability, cause, risk and mis- 
take."" Finally, the first-year students are given opportunities to 
develop lawyering skills through a variety of simulated exercises 
and writing assignments. 

The second-year curriculum is divided into two major seg- 
ments, transactions and ex tern ship^.^^ Transactions turns the 
classroom into a teaching law office with the instructors and stu- 
dents assuming the roles of senior partners and associates respec- 
tively. In this segment lawyering skills are further developed and 
a variety of hypothetical problems are analyzed based upon the 
theoretical framework developed in perspectives and concepts. 
Finally, all of the students are expected to participate in a num- 
ber of externships with lawyers, judges, and government agencies 
throughout the two-year program.81 

Because of SCALE'S experimental nature, Southwestern has 
accepted only sixty students into each of the two entering classes. 
These students are drawn from a cross section of Southwestern 
applicants and are admitted into the program on a voluntary 
basid2 At present, the tuition for the two-year program costs a 
student slightly more than he would pay if attending the regular 
three-year program." The unique format of the SCALE program 
makes it difficult for a student to transfer to another school or 
into the regular Southwestern program without starting again a t  

- -- - 

78. Office of the Dean, note 70 supra. 
79. Id. 
80. Id. 
81. Because the externships are an integral part of the SCALE experience, the law 

school actively seeks cooperation of the bench and bar in the Los Angeles area. The 
externships are undergoing continued evaluation to assure that each student will receive 
a quality experience. 

82. Remarks of Dean C. Boyack, 97th Annual Meeting, Council of the Section on 
Legal Education and Admission to the Bar, ABA (Aug. 12, 1974). 

83. The SCALE tuition cost for the two-year period commencing in summer 1977 is 
calculated a t  $8,800, while the same tuition cost for a student commencing a regular 
program in fall 1977 is calculated a t  $7,980 for a three-year period. Of course, this assumes 
no change in tuition costs. Office of the Dean, note 70 supra. 
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the first-year level. Also, SCALE students are not graded in a 
traditional fashion but are given written evaluations a t  regular 
intervals throughout the two years." If a student's work is un- 
satisfactory, he may be dismissed from the program. The writ- 
ten evaluation along with a student's work file will be made avail- 
able to employers upon the student's request. At the end of two 
years, a student graduates with a J.D. degree. 

Southwestern University has obviously undertaken a major 
effort to restructure the process of training lawyers. Due to the 
limited experience, it is difficult to evaluate effectively the suc- 
cess of the SCALE program; however, the program is undergoing 
intensive scrutiny both by the Southwestern faculty and indepen- 
dent consultants. At the moment, there appears to be "cautious 
optimism" about the experiment and an intention to commit 
additional law school resources to the program.85 

c. The clinical law school: Antioch School of Law. The An- 
tioch Law School in Washington, D.C., accepted its first class in 
the fall of 1972.86 This law school represents one of the more novel 
and creative attempts at legal education presently being tried in 
this country. Unlike many American law schools offering limited 
clinical opportunities to their students as an adjunct to a basic 
traditional program, Antioch requires all of its students to take 
at least thirty credits of clinical work?' The curriculum is de- 
signed around clinical activities, and classroom work is intended 
to supplement the student's clinical experience. The program and 
purpose of the school have been described as follows: 

[Antioch's] program has been fully approved by the American 
Bar Association and it meets the high standards prescribed for 
law schools seeking to produce graduates eligible to seek admis- 
sion to the Bar of any of the 50 states. As a law school, its 
primary consumers are students who seek a legal education that 
will prepare them to be lawyers. The School exists to make this 
available. The School is also a law firm. It utilizes the ability of 
some 25 lawyers and 375 students to provide legal services to the 
poor and to others who cannot obtain adequate representation 
in our society. As a law firm, its primary consumers are clients. 
The legal profession values no duty more highly than the duty 

84. Id. 
85. Remarks of Dean C. Boyack, Brigham Young University Law Faculty Meeting 

(Feb. 23, 1977). 
86. ANTIOCH SCHOOL OF LAW, Catalog 11 (1976). 
87. Id. at 66. A student must also earn a t  least 62 credits in classroom offerings to 

qualify for graduation. 
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of the lawyer to provide zealous, competent and loyal service to 
his or her clients.88 

In order to successfully meet its obligations as a law school 
and as a public interest teaching law firm, Antioch has a continu- 
ous twelve-month academic calendar.89 This calendar insures 
that cases which Antioch has agreed to take as part of its clinical 
program do not suffer during an academic break. At the same 
time, an extended calendar allows students sufficient opportuni- 
ties to complete their heavy academic, clinical, and internship 
requirements without undue pressure or hardship. 

The first-year program at Antioch requires all entering stu- 
dents to take a series of courses designed to provide these stu- 
dents as soon as possible with the minimal knowledge and skills 
necessary to service clients and to understand the role of advo- 
cacy in our legal system.B0 At the same time that they are com- 
pleting the first-year courses, students are given clinical exposure 
by being assigned to one of the three main clinical divisions estab- 
lished at the law school: public law, private law, and criminal 
law." Students regularly rotate among sections within these clini- 
cal divisions during their three years a t  Antioch in order to gain 
a broad perspective on the nature of a lawyer's work. 

In addition to clinical rotation, second- and third-year law 
students are also required to complete courses in real property; 
business associations; national goals, federal programs, and the 
legal system; and legal profession, career options, and delivery 
systems.g2 All students must also successfully fulfill a ten-week 
internship with a government agency and write a senior thesis. 
Students may take elective courses, but the pressures of a total 
clinical commitment predictably keep the number of elective of- 
ferings to a bare minimum.93 After successful completion of the 
academic and clinical requirements, generally a t  the end of the 

88. Id. at  i. 
89. Id. at  11. 
90. Id. at 46, 50-52. Although the catalog uses such course designations as private 

law-remedies and legal decision making, shunning the traditional course titles, it is appar- 
ent that basic legal concepts involving torts, contracts, administrative law, criminal law, 
and civil and criminal procedure are being taught. 

91. Id. at 62-64. 
92. Id. at  52-56. 
93. See id. at  57-59. Basic courses in federal courts, federal taxation, securities regula- 

tions, antitrust, jurisprudence, labor law, commercial law, and wills and estates are of- 
fered. In addition, a small number of clinical seminars focusing on such problems as 
employment discrimination, juvenile rights, and community development are offered. Id. 
at  59-61. 
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spring semester of the third year, a student is awarded the J.D. 
degree. 

The law faculty are expected to wear three hats as "attorney- 
professors": classroom instructors in academic courses, clinical 
supervisors in the clinical division, and attorneys of record for the 
clients with whom the clinic is involved.94 Academic courses are 
taught in rather traditional ways, using the Socratic and case 
methods, problems, and lectures. The clinical component, on the 
other hand, finds the same instructor in the role of "senior part- 
ner" with students taking on a variety of assignments under su- 
pervision commensurate with their skills and training. The cur- 
rent clinical cases are used as "a vehicle for the analytic insight 
necessary to convert lessons learned from one clinical assignment 
into more general applicable knowledge, sensitivity and compe- 
tence that are the hallmarks of the professi~nal."~~ To meet that 
goal, clinical instructors hold "grand rounds" in which important 
cases in the clinical division are discussed with all of the students 
in the division and "office rounds" in which cases of particular 
interest in a section of the division are examined by students in 
that section? Students move from basic clinical activities where 
they act as legal interns to more advanced assignments and clini- 
cal courses, eventually undertaking actual client representation 
in court?' 

As with the other alternative models herein reviewed, the 
Antioch program raises possible problems concerning student 
evaluation. Antioch has opted for a pass-fail grading system for 
"external purposes" and an A through F system for "internal 
p~ rposes . "~~  In addition, students are often provided with written 
evaluations of their clinical work that can be included in a stu- 
dent's file. At present Antioch is also attempting to develop com- 
petency evaluations in which students must meet certain quanti- 
fiable objectives before they are allowed to pass on to more ad- 
vanced academic and clinical If S U C C ~ S S ~ U ~ ,  these compe- 
tency evaluations could help legal educators correlate educa- 
tional functions with legal skills.loO 

94. Id. at 43. 
95. Id. at 45. 
96. Id. 
97. Id. at 44. 
98. Id. at 67. 
99. See ANTIOCH SCHOOL OF LAW, PROFESSIONAL BOARDS: A PROGRAM TO DEVELOP TEST- 

ING AND EVALUATION TECHNIQUES TO MEASURE ACHIEVEMENT IN CLINICAL LEGAL EDUCATION 
(1975). 

100. Cahn. supra note 31, a t  73. 
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This innovative level of activity has not been sustained with- 
out costs. Since 1972 the law school has hired forty-nine attorney- 
professors; during the same period, thirty-six faculty members 
have left the school, most of their own volition.101 Such an unsta- 
ble employment pattern can be attributable to several prob- 
lems.lo2 The majority of faculty members have been hired from 
the practicing bar, and the allure of private practice has caused 
some to return. The conflicts arising among academic expecta- 
tions, class preparation, student supervision, and client represen- 
tation has created great frustration.lo3 The expectations of faculty 
members to basically control their academic destiny and the 
school's direction have often come into conflict with the charted 
course of co-Deans Edgar and Jean Camper Cahn.lo4 Student un- 
rest has also been apparent. The Antioch Law School set as a goal 
that the door to the law school would be opened to a greater cross 
section of individuals than are generally found in most American 
law schools.105 To obtain that goal new and different applicant 
screening methods were developed.lo6 The result has been a stu- 
dentbody with approximately thirty percent minority composi- 
tion, forty percent women, and a large proportion of students with 
nontraditional law student backgrounds and work experience.lo7 
This student mix has resulted in a very active and concerned 

101. Williams, Antioch Law School Struggles Through Turmoil, Wash. Post, May 25, 
1977, at  C8, col. 3. 

102. Possible causes of faculty turnover were identified in an interview with Attorney- 
Professor John Sizemore, in Washington, D.C. (Apr. 29, 1976). 

103. Terrence Anderson, former Academic Dean of the Antioch Law School, has 
recognized this problem: 

In any clinical setting, faculty and students face an inherent potential for 
conflicts between the interests of students as consumers of educational services 
and the interests of clients as consumers of legal services. The duty to be.in court 
may conflict with the need to be in the classroom; the need to prepare for an 
exam may conflict with the deadline for filing a brief. In the Teaching Law Firm, 
the fact that all faculty members are teaChers and lawyers and that all students 
are students and legal interns increases the likelihood of such conflicts. 

ANTIOCH SCHOOL OF LAW, supra note 86, a t  i. 
104. Interview with Deans Edgar and Jean Camper Cahn, in Washington, D.C. (Apr. 

29, 1976). 
105. Interview with Sally Begley, Director of Admissions a t  the Antioch School of 

Law, in Washington, D.C. (Apr. 30, 1976). 
106. The application form for the Antioch Law School is a lengthy document which 

seeks in addition to background information to ascertain the commitment of the student 
to the study of law through questions such as: "Describe an instance of injustice you 
personally witnessed or participated in. What did you do? In retrospect what would you 
do now?" In addition, personal interviews are required. 

107. Interview with Sally Begley, Director of Admissions a t  the Antioch School of 
Law, in Washington, D.C. (Apr. 30, 1976). 
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studentbody. The students have not failed to make the law 
school administration aware of their occasional dissatisfaction 
with faculty, class offerings, and academic directions.lo8 

Antioch is an experiment. The experiment certainly has been 
successful in attaining some of the school's stated goals. The 
question remains, of course, whether Antioch can survive intact 
as a clinical law school or whether the pressures from bar exami- 
nations, placement opportunities, accreditation standards, mem- 
bers of the bench and bar, and students and faculty will shift its 
focus to more traditional training routes. 

C .  Program Innovations in Legal Education 

The insurgency of educational reform in law is no longer the 
ideological spasm of a spirited liberal or the idiosyncrasy of a 
few brilliant teachers with mental quirks. The new radicalism 
is beginning to enter the mainstream of legal education, goaded 
not a little by the complicated phenomena and momentous 
events with which law must deal. Law schools search for a newer 
and more satisfying identity through curricular movements that 
espouse clinical training, public and policy wiented law, 
"lawyering" emphasis, social science incorporation, and more.log 

Professor Redmount's description of the "new" legal educa- 
tion as "radical" reform is surely an overstatement.l1° Much more 
common, and thus far more successful, than the attempts a t  a 
major restructuring of legal education as described in the preced- 
ing subsection have been those recent modest efforts a t  reform 
and innovation within the superstructure and traditional formats 
of the three-year law school program which Redmount identifies. 
In many ways these efforts appear to be cosmetics aimed at  di- 
verting criticism while successfully sweeping the larger problems 
aside. They do, however, represent movement and a willingness 

108. Williams, supra note 101, a t  col. 4. 
109. Redmount, A Conceptual View o f  the Legal Education Process, 24 J .  LEGAL 

EDUC. 129, 129 (1972). 
110. Even Professor Redmount recognizes his exuberance in a later article where he 

states: 
The mainstream of legal education is substantially unaffected and un- 

changed since the ingenuity of Langdell transformed the educational enterprise 
in 1871. Even the current experiments in law learning . . . appear to have a 
temporal quality that belies, or at  least as yet fails to establish, the substance 
and permanence of discrete novelty in legal education. 

Redmount & Shaffer, Learning the Law-Thoughts Toward a Human Perspective, 51 
NOTRE DAME LAW. 956, 963 (1976). 
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on the part of many legal educators to question sacred assump- 
tions. 

1. New technology 

This is the age of technology. Other than a few courses on 
"law and the computer" and "law, science, and technology" that 
have been offered in law schools, legal education has managed to 
remain aloof from the effects of this technology explosion. Recent 
stirrings of interest from various outposts of the legal education 
community indicate that computer- and videotape-based educa- 
tional experiences are now being developed with some success. If 
they do prove to be efficient and effective teaching tools, their 
impact on the process of training lawyers will undoubtedly be 
great. 

a. Programmed learning. The concept of programmed 
learning as developed by B.F. Skinner was first given application 
in the legal education field by Professor Charles Kelso.l12 Subse- 
quent to Kelso's initial work, developments in computer technol- 
ogy have now made it possible to use the computer, rather than 
a programmed text, as the teaching instrument. At present, at- 
tempts to develop computer programs for teaching legally related 
skills have been limited, with the majority of the work being 
done a t  the University of Minnesota113 and the University of 

111. Isaac Asimov, the futurist, has given the following description of computers and 
their technological impact: 

It is not that the computer can do what we cannot do; it's just that it does 
in 100 seconds what would take us 100 years. Thus, back in 1609, the German 
astronomer, Johann Kepler, worked out generalizations that described the or- 
bits of the planets traveling about the sun. For the first time in history, the solar 
system was correctly described. But in order to work out those laws, Kepler had 
to begin with many hundreds of observations of the exact position of the planet 
Mars a t  different times. He then had to spend years of calculation in an attempt 
to find out how to relate all those observations. 

A couple of years ago, a modern mathematician took all Kepler's raw data 
and fed it into a computer. It took him several days to gather the data and 
prepare a program for it, of course, but once the computer received data and 
program, it worked out Kepler's laws in exactly eight minutes! . . . 

It is tragic that Kepler had to waste years on such stultifying labors. With 
a modern computer, he could have done the dull part in eight minutes and spent 
the saved years trying to work out additional creative thoughts. The computer 
frees mankind from slavery to dull mental hackwork, as power machinery frees 
him from slavery to the pick and shovel. 

Asimov, Who's Afraid of  Computers, Newsday, Jan. 20, 1968, a t  8W. 
112. C. KELSO, A PROGRAMMED INTRODUCTION TO THE STUDY OF LAW (1965) (Part I: 

Case Skills). 
113. Professor Russell Burris, Director of the Consulting Group on Instructional De- 

sign at the University of Minnesota, and Professor Roger Park of the University of Minne- 
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Illinois. I l 4  

Programmed learning in its simplest form presents a series 
of posed questions in some format which, when answered cor- 
rectly, allow the student to continually progress through group- 
ings of new or repetitive questions. If the questions are not cor- 
rectly answered, some penalty is imposed such as requiring the 
student to review more material or start again a t  the program's 
beginning? The purpose of programmed learning is to provide 
the student with immediate and positive reinforcement concern- 
ing the subject matter to be learned by placing him in an active 
learning role. llWomputer-based learning, though much more 
sophisticated in concept and format, involves the same basic 
theory. 

The Minnesota and Illinois projects are so developed that the 
computer carries on a dialogue with the student. Often the stu- 
dent is placed in the role of judge or counsel and must respond 
to the various "real" problem situations that the computer pro- 
vides."' The student performance is continually monitored, and 
the computer program can prescribe review material or addi- 
tional advanced problems and materials to the student based 
upon individual student performance. Equally important, the 
computer will review the program from a consumer standpoint, 
providing statistical data to the creator of the program so that it 
can be continually improved and modified.Il8 The software for 
these computer-aided exercises is being developed so that any 
teacher can write an exercise for the computer without major 

sota Law School have been the prime resource people to develop law-related computer- 
based teaching programs on the University's computer. Professor Robert Keeton of Har- 
vard has worked closely with the Minnesota group and is the prime mover in seeking to 
establish a computer network through EDUCOM which would allow many law schools to 
be linked together and use the various computer-based programs as they are developed. 
See Maggs, Tube- Watching in Law Schools, 12 TRIAL 32,34 (Dec. 1976); Law Schools Join 
the Computer Networks, LEARNING AND THE LAW, Summer 1976, a t  79-80. 

114.. The University of Illinois has developed a computer-based education system 
called PLATO. Professors Peter Maggs and Thomas Morgan of the University of Illinois 
Law School, along with other legal scholars such as Charles Kelso, have devised computer- 
based learning programs for students using the PLATO system which will be distributed 
commercially. See Maggs, supra note 113, a t  34-35; Maggs & Morgan, Computer-Based 
Legal Education at the IJniversity of Illinois: A Report of Two Years' Experience, 27 J .  
LEGAL EDUC. 138 (1975). 

115. Maggs & Morgan, supra note 114, a t  140. 
116. For a detailed explanation of programmed learning theory, see TEACHING MA- 

CHINES AND PROGRAMMED LEARNING (A. Lumsdaine & R. Glaser eds. 1960). 
117. A number of programs are in various stages of development, including ones in 

contracts, evidence, ethics, interviewing and counseling, legal writing, procedure, prop- 
erty, regulated industries, and tax. See Maggs, supra note 113, a t  34-35. 

118. Maggs & Morgan, supra note 114, at  139. 
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technical training.llg Such a capability will greatly increase the 
attractiveness and usefulness of computer-based learning be- 
cause neither the unique characteristics of any classroom nor the 
peculiar interests of an instructor need be consumed by the need 
for uniformity in the computer program. This result is especially 
important if the computer-based learning experience, as claimed, 
is meant only as a supplement to classroom instruction. 

The computer-based learning program can be of particular 
benefit in legal education if properly developed and used. First, 
the computer can place each law student in an active learning 
role. "A student who reads hornbooks need answer no questions. 
A student in a class of 100 need answer only a few questions a 
semester. A student working with the computer must be con- 
stantly alert and participate actively by answering questions."120 
Second, the program can actually provide the student with indi- 
vidualized instruction.121 Not only can the computer prescribe 
instant critiques and remedies for academic weaknesses, but the 
students and the professors can leave notes in the computer for 
each other, thus enabling an individual dialogue that due to time 
or logistics might not otherwise occur.ln Finally, the computer 
can make better use of that scarce resource: student and teacher 
time.123 A student can use the computer a t  his leisure, resulting 
in what probably will be a better learning experience. The teacher 
can spend the appropriate amount of time to develop a thoughtful 
program to answer most student inquiries rather than doing so 
between the rush of other obligations. This recital is not meant 
as an endorsement of computer-based education, although the 
concept is most attractive. I t  is presently in such an embryonic 
state that it is difficult to evaluate its effecti~eness.'~~ All that  can 
be said is that if existing technical problems can be resolved and 
the cost is not prohibitive, then an integration of the computer- 

119. Id. a t  139. 
120. Maggs, supra note 113, a t  33. 
121. Id. 
122. Law Schools Join the Computer Networks, LEARNING AND THE LAW, Summer 1976 

at  81. For example, a student a t  Illinois might leave a note for Professor Kelso concerning 
a Kelso program, and Kelso can answer the question from his terminal in Indiana. 

123. Keeton, "Tell Me" "Show Me" "Involve Me, " LEARNING AND THE LAW, Winter 
1976, a t  20. Professor Keeton argues persuasively that the aphorism-"Tell me, and I will 
forget. Show me, and I will remember. Involve me, and I will understand."-is particu- 
larly applicable to computer-based learning because it provides for a high level of involve- 
ment. Id. at  18. 

124. Maggs and Morgan have attempted to evaluate developed programs and con- 
clude that they are useful "adjunct[s] to a student's understanding of particular complex 
areas of the law." Maggs & Morgan, supra note 114, a t  155. 
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assisted learning approach into the law school classroom will pro- 
vide an instructor with a useful teaching resource heretofore un- 
available. 

b. Computer-assisted research. A lawyer's craft involves an 
extensive use of, and reliance on, the law library. An otherwise 
impossible task of library research, especially in light of the expo- 
nential growth of case law and administrative rulings, has been 
made immeasurably easier due to West Publishing Company's 
key number system and the reporting services furnished by such 
publishers as the Bureau of National Affairs and the Commerce 
Clearing House. Even with the accessibility to legal materials 
that these research tools provide, it was to be expected that, as 
computer technology developed, attempts to turn computer capa- 
bility to legal research would occur. Today, "[c]omputerized 
document retrieval systems are now a commercial reality; they 
enable attorneys and other researchers to search quickly through 
large collections of judicial decisions and statutes for those con- 
taining words pertinent to their inquiries."125 

Although there have been a number of attempts to develop 
computerized formats for legal research, the most successful are 
two competing systems known as LEXIS and WESTLAW? 
LEXIS originated as a project of the Ohio Bar through a nonprofit 
corporation, Ohio Bar Automated Research (OBAR).12' The work 
of OBAR was eventually taken over by a commercial company, 
Mead Data Central, which used the acquired concepts and new 
technology to create a more sophisticated system. The LEXIS 
system, as it is called, has three major features? First, LEXIS 
is a full-text system. The text of all available data is found in the 
computer bank, and a search for legal materials may be con- 
ducted by using words, phrases, or numbers found in the text. 
Second, the LEXIS system is interactive. This means that the 
user and the computer communicate with each other through an 
ongoing dialogue by use of a terminal which can be easily located 

125. Sprowl, Computer-Assisted Legal Research-An Analysis of Full-Text Docu- 
ment Retrieval Systems, Particularly the LEXIS System, 1976 AM. B .  FOUNDATION RE- 
SEARCH J .  175, 175. This article is one of the best to date on computer-assisted research 
and has an excellent description of the LEXIS system. 

126. See Dee & Kessler, The Impact of Computerized Methods on Legal Research 
Courses: A Survey of LEXIS Experience and Some Probable Effects of WESTLA W, 69 
LAW LIB. J. 164 (1976). 

127. Harrington, What's Happening in Computer Assisted Legal Research?, 60 
A.B.A.J. 924 (1974). 

128. Pezold, Computerized Legal Research - An Arrival, 10 TULSA L. J. 583, 584 
(1975). 
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in the law library or law office. Third, the system is on a full time- 
sharing basis. The user need not wait in line to seek information 
from the computer, but can do so simultaneously with other 
users. 

The major weakness of the LEXIS system may also be its 
strength. A full-text retrieval system involves "a one-to-one rela- 
tionship between an individual's search ahility and the case, code 
section, or administrative regulation."129 This can mean individ- 
ual frustration if the researcher is unable to locate the proper 
"search" word. Accordingly, the researcher must think the prob- 
lem through carefully in order to develop the appropriate vocabu- 
lary for that particular problem. The research is made even more 
difficult because LEXIS still has a limited "library" of materials 
in its computer bank,130 although the variety of available materi- 
als is growing daily. At the same time, the full-text retrieval 
system does not limit the researcher by the rigidity found in most 
law-indexing systems. Utilizing a full-text system also makes it 
much easier to search for cases containing similar fact situations 
because a full text of the facts is available if found in the reported 
cases .I3' 

The WESTLAW system is very similar in function to the 
LEXIS system. The major difference is that WESTLAW is not a 
full-text retrieval system, but is equipped to retrieve key num- 
bered topic and headnotes as found in the West key number and 
digest system.132 WESTLAW uses a descriptive word format, sim- 
ilar again to LEXIS, but the retrieved information gives the re- 
searcher a topic name, key number, casename, and ~ i t a t i 0 n . l ~ ~  All 
of the cases pertinent to the descriptive inquiry will be retrieved, 
although the researcher can limit the search as desired. This sys- 
tem has a unique advantage in that when the appropriate key 

129. Dee & Kessler, supra note 126, a t  165. 
130. For example, in the federal "library," LEXIS presently only contains United 

States Supreme Court opinions since 1938, Court of Appeals opinions since 1945, and 
District Court opinions since 1960. In addition, limited cases from supreme, appellate, and 
district courts in fourteen states (Arizona, California, Delaware, Florida, Illinois, Kansas, 
Kentucky, Massachusetts, Missouri, New York, Ohio, Pennsylvania, Texas, and Virginia) 
are in the computer. On a still limited basis, LEXIS also has reported regulatory and 
judicial rulings in the federal tax, federal securities, trade regulation, and patent, trade- 
mark, and copyright areas. 

131. Dee & Kessler, supra note 126, a t  165. 
132. Sprowl, Computer-Assisted Legal Research: Westlaw and Lewis, 62 A.B.A.J. 

320, 321 (1976). 
133. Dee & Kessler, supra note 126, a t  178-79. Another similarity should be noted: 

both LEXIS and WESTLAW have small, easy to use terminals that can be placed without 
difficulty in the law library or law office. 
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number is found through the computer search a researcher can 
then go to the library and use the West system as desired, 
whether or not the materials are in the computer bank.134 As with 
LEXIS, the information available through the WESTLAW com- 
puter system is still limited, although growing. 

The impact that such systems will have on the study and 
practice of law is now only starting to be felt.135 Legal research, 
often a time consuming proposition, can be made easier, and the 
time saved can be substantial with proper use of the computer. 
This ease of access to legal materials will allow an instructor 
greater flexibility in making out-of-class assignments and provide 
students a better opportunity to do supplementary research and 
reading on class discussion. Computers will also by necessity rev- 
olutionize the teaching of legal research as they assume a greater 
share of the research burden in schools and law offices. Also, the 
fact that larger numbers of law offices and government agencies 
will be obtaining computer terminals as they become more acces- 
sible and less expensive portends the day when classes on LEXIS 
and WESTLAW logic may be an essential part of a law school 
curriculum in order to better prepare the young lawyer to enter 
practice. These euphoric predictions must be tempered with the 
reality that  computer-assisted research is no better than the 
available data base and the user. Until and unless the data bases 
of available systems are expanded, and a sufficient number of 
lawyers are trained to use the systems on a daily basis so that they 
become a natural appendage to legal research, computer research 
systems may remain no more than an expensive toy. 

c. Videotape teaching. If we are entering the age of the 
computer, we must certainly have just passed through the age of 
television in this country because this "modern miracle" is now 
firmly ensconced as an essential ingredient of American life.136 
Television has long been recognized for its potential as an  educa- 
tional device. The Public Broadcasting System, for example, has 
endeavored for some time to provide programs of high educa- 
tional quality; even the commercial stations have allowed peri- 
odic educational programming, including early morning univer- 
sity extension classes. I t  is also not uncommon to find television 
sets, which can be used for a variety of educational purposes, 
scattered throughout classrooms on a college campus. Yet, for 

134. Id. 
135. See  Ehrlich, Computers  and Legal Education, 14 JURIMETRICS J .  158 (1973). 
136. For a masterful exploration of the impact of television on society, see M. McLu- 

HAN, UNDERSTANDING MEDIA: THE EXTENSIONS OF MAN (1965). 
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purposes of legal training, the use of television has been limited 
until the development of the portable videotape recorder.ls7 

A videotape system allows the user to record live activities 
and to quickly replay the recorded activity.ls8 The basic tools for 
such "instant replays" are a portable camera, a television set, a 
videotape recorder, and the videotape itself.lsg With this equip- 
ment images and sound can be easily recorded and immediately 
replayed. The system's "mass production, low cost, simplicity, 
and unique ability to provide instant feedback has extended its 
use well beyond the area of broadcast television."140 The conve- 
nience of being able to take the video recorder into classrooms 
or to other "live" locations without major support requirements 
has greatly increased its usefulness to the law instructor. 

Whitman and Williams have identified four major areas 
where the videotape system can be useful in legal education: (1) 
recording events in the classroom for replay and future use; (2) 
recording of students as they engage in various mock and simu- 
lated activities; (3) involving and recording experienced attorneys 
in actual or simulated legal functions; and (4) recording actual 
activities taking place in courtrooms, administrative agencies, 
and other proceedings.ldl With this type of educational flexibility, 
the instructor can use the recorded events for comment and criti- 
cism, providing students with feedback about their participation. 
That lack of feedback has been up to now a major ailment of the 
Socratic teaching method.142 The opportunity to see oneself per- 
form, to have that performance criticized, and to engage in self- 
analysis may be one of the more effective methods available to 
teach the law student many necessary lawyering ~k i1 l s . l~~  Beyond 
the immediately realizable benefits of videotape systems for legal 
education, Kornblum and Rush make the following prediction 
about their future impact: 

The use of video technology in legal education programs is 
virtually unlimited. The day will arrive soon, particularily [sic] 

137. Dresnick, Uses of the Videotape Recorder in Legal Education, 25 U .  MIAMI L. 
REV. 543, 582 (1971). 

138. Id. at 578. 
139. For an excellent commentary on the technical requirements for a video system, 

see Whitman & Williams, The Design of Videotape Systems for Legal Education, 1975 
B.Y .U.L. REV. 529, 535-41. 

140. Dresnick, supra note 137, at 578 (footnote omitted). 
141. Whitman & Williams, supra note 139, at 529-33. 
142. Dresnick, supra note 137, at 549-50. 
143. See generally White, The Lawyer as Negotiator: An Adventure in Understanding 

and Teaching the Art of Negotiation, 19 J .  LEGAL EDUC. 337 (1967). 



874 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

with the advent of more intensive post-J.D. specialty education 
programs required by a profession which is increasingly more 
specialized, when video programs will be beamed over closed 
circuit networks to law firms and reception centers throughout 
a state or even nationwide as an instructional tool for new asso- 
ciates or as a means by which lawyers can sharpen their skills 
and keep abreast of developing areas of the law.144 

Whether or not such predictions hold true, videotape technology 
is apparently well on its way to establishing itself as a useful 
adjunct to the teaching function in law schools and the postgrad- 
uate training of lawyers. 

2. Interdisciplinary training 

Interdisciplinary training as a component of legal education 
means many things to many people. It can refer to the growing 
numbers of joint degree programs being established between a 
law school and other departments within the university.'" The 
purpose of such joint degree programs generally is to provide 
students an opportunity to specialize by combining law study 
with professional training in another field, often in less time than 
if students had pursued both programs ~eparate1y.l~~ Interdisci- 
plinary training may also take forms such as law school offerings 
that emphasize behavioral or social science skills147 or special re- 
search projects that require the law school to tap resources from 
throughout the univer~i ty . '~~ But whatever form it takes, interdis- 
ciplinary training is yet another recent program innovation in 
legal education. 

144. Kornblum & Rush, Television in Courtroom. and Classroom, 59 A.B.A.J. 273, 276 
(1973). 

145. For example, the bulletin for the Columbia University Law School lists special 
and joint programs in comparative law, international affairs, business, journalism, East 
Asian or Russian studies, public affairs, urban planning, urban affairs, and various op- 
tions within the Graduate School of Arts and Sciences. COLUMBIA UNIVERSITY, supra note 
44, at 71-77. 

146. The announcement for Cornell University Law School indicates that for a com- 
bined J.D.-M.B.A. or -M.P.A. degree the student participant can complete the required 
work in the two fields "in four rather than the normal five years." CORNELL UNIVERSITY, 
CORNELL UNIVERSITY ANNOUNCEMENTS: LAW SCHOOL (Cornell University Announcements 
Vol. 68, No. 6, 1976). 

147. Examples of such courses are law and literature, life sciences and law, law and 
economics, law and education. Variations of such offerings occur in many law schools. See 
D. JACKSON & E. GEE, supra note 17, a t  34-35. 

148. The University of Chicago Law School, for example, is supporting special pro- 
jects in economics, criminal justice, legal history, behavioral sciences, and comparative 
law. UNIVERSITY OF CHICAGO, ANNOUNCEMENTS: THE LAW SCHOOL 40-42 (University of Chi- 
cago Announcements Vol. 76, No. 7, 1976). 
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As with many of the trends herein identified, interdisci- 
plinary programming has received a mixed reception. On the side 
of interdisciplinary education, for example, Robert McKay has 
expressed some disappointment that legal education remains so 
rigidly "law" oriented: 

The law schools have remained almost exclusively professional 
in tone, rejecting repeated attempts for the infusion of the social 
sciences and the humanities. In defense it is said that law is a 
"true science" which should not be diluted with the softness of 
the social sciences and the humanities. 

The perception is scarcely new that law and the social sci- 
ences have much in common. The need for lawyers to compre- 
hend the teachings of economics, anthropology, political sci- 
ence, and sociology is recognized-but too little acted on. I t  may 
be less commonly recognized, but surely no less true, that law 
is itself a social science. Law can be, and has been, studied as a 
social phenomenon. Techniques for dispute resolution, the de- 
signing of remedies in extended-impact cases, the effect of sen- 
tencing and parole procedures on the incidence of crime, and the 
impact of evidentiary rules upon human conduct all require that 
legal judgments be informed with behavioral knowledge from 
the social sciences. 

The need of law for the humanities is equally pervasive, 
although law schools once did not clearly recognize the close 
relationship that must exist among law, justice, and human- 
ity. . . . It is now recognized that law requires the enrichment 
and compassion of the humanities. Indeed, I will assert that law 
itself is a humanity, concerned as it must be with history, phi- 
losophy, language, and the moral instincts of man.14D 

Charles Reich has expressed some of the same concerns in terms 
of role conflicts: 

Many of the ills of legal education are symptomatic of the 
fact that it is primarily professional in orientation, although it 
should also be preparing students for lives of public service and 
scholarship. This confusion of goals is tacitly recognized, and an 
appearance of unity is maintained by the theory that all three 
are accomplished by the law schools' special way of training the 
mind. But the unity rings false, and the schools do not accom- 
plish all that they undertake.150 

Another commentator has viewed interdisciplinary offerings 

149. McKay, Legal Education, in AMERICAN LAW: THE THIRD CENTURY 263 (1976). 
150. Reich, Toward the Humanistic S t u d y  of Law, 74 YALE L.J. 1402, 1402 (1965). 
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not as a salvation but as a diminution of the business of educating 
lawyers : 

In many law schools, students are permitted to take as much as 
10 per cent of their work outside the law school and in other 
branches of the university. 

In the abstract, this is a laudable practice since it gives the 
students an opportunity to work in allied disciplines that will 
bring an added dimension to their law school training. Unfor- 
tunately, there is a vast chasm between the ideal and practice. 

Many students at one prominent law school have exercised 
an interdisciplinary option to take a highly popular course in 
Creative Film Making, which, because it is offered on Wednes- 
day nights, has become known as "Wednesday night at the mov- 
ies." There is a place in the law school for an economist to add 
a new perspective to antitrust law and for a sociologist to work 
with the professor of criminal law, but surely there is no need 
for a film editor.151 

The question posed by advocates and detractors of interdisci- 
plinary legal education-whether lawyers should be trained as 
"policy-makers for the ever more complete achievement of the 
democratic values that constitute the professed ends of the Amer- 
ican polity"15* or whether "we have spent to [sic] much time 
training policy makers and too little time training law- 
yers"'"-points forcefully again to the existing policy split be- 
tween academicians and practitioners and emphasizes how this 
debate tends to permeate all levels of the decisionmaking process 
in legal education. 

There is some evidence to indicate that those who contend 
that interdisciplinary work will adversely affect the training of 
lawyers have little to fear. Students are not stampeding to take 
interdisciplinary courses in the law schoollJ4 nor to enroll in joint 
degree and specialized programs.lM At the moment not only do 
interdisciplinary programs suffer from this gap between profes- 
sorial preference and student disinterest but other problems 
threaten to emerge in the programs' developing stages: 

151. McLaughlin, Law Schools Must Demand That Students Learn Law, B. LEADER, 
July-Aug. 1975, at 18-19. 

152. Lasswell & McDougal, supra note 10, at 206. 
153. Kauper, Reflections on 4 Years of Government Service, U .  MICH. L. QUADRANGLE 

NOTES, Winter 1977, at 18. 
154. D. JACKSON & E. GEE, note 17 supra. 
155. Myers, Education of Present and Future Lawyers, in LAW AND THE AMERICAN 

FUlVRE 179, 184-85 (M. Schwartz ed. 1976). 
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[Clompilation of useful teaching materials will be difficult and 
expensive; administrative problems will be aggravated; there 
will be difficulty in finding lawyers competent in some field 
outside the law, or nonlawyers willing to break away from the 
routine of their respective disciplines and learn about the prob- 
lems and thoughtways peculiar to the legal profes~ion.'~~ 

Despite these problems, reality dictates that there will be an 
increasing interest in interdisciplinary programming as a closer 
nexus between law and other allied disciplines naturally devel- 
ops. For example, as courts take on greater policymaking roles 
("boards of eduction of last resort") and lawyers assume more 
nontraditional lawyer roles (e.g., public and private administra- 
tive positions), certain skills of an interdisciplinary nature may 
become mandatory. In addition, many law schools are expanding 
the scope of their function from one of pure education to that of 
education and service. These so-called "legal centers" will house 
people with a variety of skills requiring interdisciplinary coopera- 
tionP7 Finally, the concept of "legal studies" is expanding to 
mean more than the education which takes place within the con- 
fines of a law school. As legal studies programs extend into under- 
graduate and other graduate curricula, they will take on a decid- 
edly liberal arts and interdisciplinary flavor due in part to diver- 
gent faculty backgrounds as well as student interestF8 This 
movement toward interdisciplinary activity is only further recog- 
nition that the notion of law being made in a vacuum, and the 
lawyer being trained in that same vacuum, does not accurately 
reflect the times in which we live. 

3. Skills training 

There is by no means universal satisfaction with the kind and 
frequency of "skills courses" presently offered by most law 
schools. As Paul Savoy attests: 

156. Gorman, Proposals for Reform of Legal Education, 119 U .  PA. L. REV. 845, 847- 
48 (1971). For additional discussion of some of the problems affecting a "combination of 
law and other disciplines," see Assessment Conference: Developments in Law and Social 
Science Research, 52 N . ~ L .  b v .  969 (L. Walker dir. 1974); Cavers, Non-Traditional 
Law-Related Studies and Legal Education, 50 DEN. L.J. 395 (1974); Hazard, Law School 
"Law" and Sociolegal Research, 50 DEN. L. J. 403 (1974). 

157. See Cavers, The Legal Center Concept: Substance or Semantics?, 41 TENN. L. 
REV. 1 (1973). See also Willrich, The Law School as a Base for Interdisciplinary Studies 
in a University, 26 J. LEGAL EDUC. 213 (1974). 

158. For an excellent discussion of undergraduate legal studies programs, see 
Undergraduate Legal Education, 28 J. LEGAL EDUC. 1 (1976). 
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There is not a single lawyer I know with whom I went to law 
school who feels that his legal education adequately prepared 
him for the practice of law (or anything else for that matter). 
My experience in one of the larger post-graduate educational 
institutions in America-the New York District Attorney's Of- 
fice-was sobering. Trying to reconstruct an incident from inter- 
views with witnesses; awakening to the ritualistic performance 
of police officers on the witness stand; plumbing the subtleties 
of the plea-bargaining process; learning the nuances of commu- 
nication between judges and attorneys, I became suddenly 
aware of the unforgivable irrelevance of my legal education to 
what was happening in my head, in the courtroom and in the 
streets of our cities. The first case I tried was a numbing experi- 
ence. My only consolation was that the Legal Aid lawyer who 
represented the defendant was as woefully untutored as I. To- 
gether, we waged a relentless battle of almost metaphysical ab- 
surdity: the implacable innocence of Charlie Brown versus the 
invincible ignorance of Lucy. 15B 

Savoy's criticism of the "irrelevance" of legal education is repre- 
sentative of the growing chorus of concernslw about whether law 
graduates "lack the practical knowledge, skill and ingenuity es- 
sential to effective performance in the role of a practicing attor- 
ney."161 In response to this criticism, many law schools have 
turned some of their attention, and a good deal of their resources, 

159. Savoy, Toward a New Politics of Legal Education, 79 YALE L.J. 444, 446 (1970). 
160. Judge Jerome Frank in a series of speeches and articles was one of the early 

opponents of the "drift" toward theoretical university-based legal education. See Frank, 
A Plea for Lawyer-Schools, 56 YALE L.J. 1303 (1947). More recent criticism can be found 
in .Cooper, The Law School Way, 27 J .  LEGAL EDuc. 268 (1975); Kaufman, Advocacy as 
Craft-Law School Is More Than a "Paper Chase," 60 A.B.A.J. 802 (1974); Richardson, 
Does Anyone Care for More Hemlock?, 25 J. LEGAL EDUC. 427 (1973); Watson, The Quest 
for Professional Competence; Psychological Aspects of Legal Education, 37 U .  CIN. L. REV. 
91 (1968). 

Cooper was so exercised by the lack of skills training in law school that he turned his 
frustration to poetry: 

There was a scholar in our school 
and he was wondrous wise 

He jumped into the LAWYER'S WORLD 
scratched his head and opened 
his eyes 

And when he saw that he was blind 
with appreciation and disdain 

He asked a former law professor 
what was the purpose of all the 
pain. 

Cooper, supra at 268. 
161. Vukowich, The Lack of Practical Training in Law Schools: Criticisms, Causes 

and Programs for Change, 23 CASE W. RES. L. REV. 140, 140 (1971). 



6951 BRIDGING THE GAP 879 

to training fledgling lawyers in practical lawyering skills, such as 
advocacy and drafting, through other than traditional classroom 
methods.'62 

The purpose of such skills training courses is both to instill 
in students an awareness of the problems faced by a practicing 
lawyer when dealing with a "live" issue and to equip students 
with the basic tools necessary to plan and implement a solution. 
In the traditional classroom coursework, a law student is taught 
to ask "What does the court want?" and "What are the compet- 
ing arguments for each issue?" In the skills training courses, the 
focus of the student questions are "What must be done to assure 
the right result?" and "What are the proper forms or pleadings 
to be used to solve the pr~blem?"~" Accordingly, skills training 
courses are, or should be, designed to build upon theoretical mod- 
els in order to give a practical dimension to that theory, but such 
courses in no way are meant to displace or de-emphasize the 
theoretical component of the curriculum. 

It is at this point where the greatest concerns arise because 
of the divergent opinions as to what is too much theory or too 
much practicum. For example, if it were agreed that every lawyer 
should be taught how to draft certain legal documents, it could 
be argued that these drafting skills should be taught after gradua- 
tion from law school in some bar-sponsored program. To require 
a law school to effectively teach legal drafting to every student 
may mean an allocation of vast and unavailable resources and, 
in the end, diminish the course offerings in other areas in which 
law schools are uniquely equipped to make viable contribu- 
tions? Unfortunately, an easy resolution to the problem is not 
readily apparent. As long as law schools must measure the 
learning-teaching process in terms of finite academic semesters 
and credit hours, the line between requirements in theoretical 
instruction and skills training will be difficult to draw due to 
curriculum pressures exerted by an expanding substantive law.165 

162. D. JACKSON & E. GEE, supra note 17, at 47-48. This study shows that law schools 
are now allocating a substantial percentage (8.51%) of the total elective hours to skills 
training courses. 

It should be noted that skills training refers to those courses which provide practical 
"how-to-do-it" training but do not involve the clinical or fieldwork components as are 
found in clinical legal education offerings. Examples of courses that are of a skills training 
nature are civil trial practice, criminal trial practice, counseling and negotiations, drafting 
legal papers, moot court, and techniques of advocacy. 

163. See Gorman, supra note 156, at 847. 
164. See generally Allen, The Causes of Popular Dissatisfaction with Legal 

Education, 62 A.B.A.J. 447 (1976). 
165. Vukowich, supra note 161, at 145. 
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The plaintive plea of an exasperated pedagogue will always be: 
"But they can't leave law school without a course on melting 
polar icecaps, drought, energy, and the law." 

Even if there were a general consensus that law schools ought 
to teach students more lawyering skills, it 'is not an easy task to 
reach agreement on what these transmitted skills should be. As 
Boyer and Cramton note: 

The problem of defining, analyzing, and teaching legal skills is 
one that has long troubled the profession for several obvious 
reasons. Because law is a pervasive institution, touching vir- 
tually every field of human activity, it is difficult to conceive of 
an ability or an area of knowledge that would not be useful, at  
least to some lawyers some of the time. Thus, the problem of 
defining the skills or competencies required by lawyers essen- 
tially becomes a matter of finding common denominators and 
making genralizations about the work of lawyers. . . . Every- 
one who has addressed the problem of defining lawyers' skills 
has had no choice but to extrapolate from his own experience 
and knowledge, and as a result there has been little agreement 
beyond the tautological observation that the fundamental skill 
acquired by law students is "learning to think like a lawyer."ls6 

Skills training efforts have taken many forms within the law 
school curriculum with varying degrees of success.167 Some schools 
have responded to the call for practical training by hiring a prac- 
ticing attorney, full or part time, and putting him in a lecture hall 
where "war stories" become the daily regimen. This kind of 
"skills training" requires little thought and commitment on the 
part of the law school and even less educational talent on the part 
of the instructor. From such programs has grown the reputation 
that practice courses are academic ~eak1 ings . l~~  This approach 
can be contrasted with the well-designed and well-implemented 
program in which the student is given an opportunity to perform 
lawyering tasks in a controlled atmosphere and under close super- 
vision.169 Although such courses are an expensive alternative to 

166. Boyer & Cramton, supra note 27, at 270 (footnote omitted) The majority of 
concerns have been expressed by commentators over a lack of preparation in "trial advo- 
cacy." See Burger, The Special Skills of Advocacy: Are Specialized Training and Certifi- 
cation of Advocates Essential to Our System of Justice?, 42 FORDHAM L. REV. 227 (1973) 
(4th Annual John F. Sonnett Memorial Lecture); Kaufman, note 160 supra. 

167. McElhaney, Toward the Effective Teaching of Trial Advocacy, 29 U .  MIAMI L. 
REV. 198, 201-03 (1975). 

168. J. MCELHANEY, TEACHERS MANUAL FOR EFFECTIVE LITIGATION 1 (1974). 
169. See Ordover, An Experiment in Classroom Litigation, 26 J .  LEGAL EDUC. 98 

(1973). 
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the "war stories" approach, a law school must be willing to com- 
mit the necessary resources to  assure success if academically 
sound skills courses are to be established. Skills courses are best 
taught in settings with low student-faculty ratios and by experi- 
enced teachers and  practitioner^."^ Perhaps in no one area of legal 
education will resource commitment and results be so directly 
re1ated.l7l 

4. Clinical legal education 

The single most significant event to occur in legal education 
during the past decade has been the growth and development of 
clinical legal education programs in this ~ 0 u n t r y . l ~ ~  The following 
table, taken from a survey of clinical legal education programs 
conducted by the Council on Legal Education for Professional 
Responsibility (CLEPR), vividly illustrates this phenomenal 
growth: 

Clinical Legal Education 1970-1976 

1970-71 1971-72 197.2-73 1973-74 1974-75 1975-76 1976-77 ------- 
No. of Schools 100 110 117 115 127 134 139 

Reporting 

No. of Programs 169 23 1 324 315 346 419 494 
(Credit 
Granting) 

Fields of Law 14 2 1 30 34 41 49 57 

Percentage of Change: 1970-1976 

No. of Schools + 39% 
No. of Programs + 192% 
Fields of Law +307% 

The impact of clinical legal education on law schools is most 
clearly indicated by the substantial increase in the number of 
programs (192%) and field of law (307%) being taught in a clinical 
setting between the academic years 1970-1971 and 1976-1977. 

170. Myers, supra note 155, at  186-87; see Silverman, The Practitioner as a Law 
Teacher, 23 J .  LEGAL EDUC. 424 (1971). 

171. For a discussion of the problems of resource allocation to skills training and 
clinical programs, see notes 222-27 and accompanying text infra. 

172. McKay, supra note 149, at  273. For a good review of the history of legal education 
and its clinical components, see Section 111 supra; Grossman, Clinical Legal Education: 
History and Diagnosis, 26 J .  LEGAL EDUC. 162 (1974); Stevens, Legal Education: Historical 
Perspectives, in CLINICAL EDUCATION FOR THE LAW STUDENT 43 (1973). 

173. COUNCIL ON LEGAL EDUCATION FOR PROFESSIONAL RESPONSIBILITY, INC., SURVEY AND 

DIRECTORY OF CLINICAL LEGAL EDUCATION: 1976-1977, at xvi (1977) [hereinafter cited as 
CLEPR] . 
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With such wide apparent acceptance as an educational tool, the 
unsuspecting reader could conclude that clinical legal education 
is no longer an innovative trend but a secure alternative to the 
traditional case method. From soundings within the legal educa- 
tion community such: a conclusion woul'd be overly optimis- 
tic: 

I t  is precise, though, to say that clinical legal experience, 
with very limited exception, is permitted and tolerated in legal 
education as a peripheral enterprise. It is at most adjunctive to 
the traditional core of legal training and is afforded limited 
credibility (in fact, limited credit) toward educational comple- 
tion. This tenuous commitment to clinical legal education may 
reflect a feeling that clinical work lacks intellectual character. 
As Professor Edmund Kitch of the University of Chicago Law 
School observes, in prefacing the report of a conference on the 
subject, "the central argument for clinical education is compel- 
ling but deceptive in its simplicity." Clinical education is seen 
to be practice without theory, the antithesis of a traditional 
reliance on and bias for concepts in learning law. It has, in any 
case, yet to establish that it is self-supporting, or that it will be 
supported, even in its current, limited manifestation, once its 
philanthropic underwriting disappears.174 

The failure of clinical legal education to fully enter the main- 
stream of educational programming in law schools is not so much 
an indictment of clinical education by legal educators as it is yet 
another testament to the truism that innovation is difficult in 
legal education. 

Clinical legal education has been defined in a general way to 
be that bundle of law school educational opportunities having a 
practical or "real" or client service component to them.175 Defined 
as such, clinical legal education can describe 

large course lectures on trial advocacy by practitioners; legal 
aid; externships away from school in a variety of law offices, 
such as prosecutors, public defenders, OEO (Office of Economic 
Opportunity) legal services, and public interest law firms; and 
highly individualized instruction in such practice skills as inter- 
viewing clients and witnesses, negotiating settlements, arguing 
motions, and conducting trials.17'j 

Much of this either can be done with little commitment on the 

174. Redmount & Shaffer, supra note 110, at 962. 
175. Id. 
176. Myers, supra note 155, at 185. 
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part of the law school or is already a natural appendage of the 
traditional curriculum. 

Clinical legal education has also been given a much narrower 
definition by William Pincus, head of CLEPR: "[Llawyer-client 
work by law students under law school supervision for credit to- 
ward the law degree."17' The Pincus definition is not ambiguous. 
It assumes that, in order for clinical legal education to adequately 
train law students in lawyering skills, such training must be done 
in a service setting, with proper supervision from well-qualified 
instructors and with appropriate academic recognition of the 
worth of such activities by the granting of law school credit? 

As long as clinical legal education could be broadly described 
to include any applied-skills activity in which students partici- 
pated, there was little tension between academicians and clini- 
cians. It was only when there was an attempt to integrate clinical 
legal education into the curriculum with all of the appropriate 
trappings, as the Pincus definition suggests, that concerns were 
heightened to the point that academic blows were e~changed."~ 
Predictably, it was not threatening to let clinical activities take 
place in the neighborhood; it was only when someone suggested 
that they be invited into the house that problems occurred. 

Once the rhetoric from the proponents and opponents of clin- 
ical legal education is put in perspective, it becomes readily ap- 
parent that clinical legal education, like many other innovative 
formats, has much to offer if cautiously pursued and properly 
implemented. The major goal of clinical education-to force a 
student "to see the world through the eyes of a practicing law- 
yer"lgO-is laudable. To reach that goal students are provided 
opportunities to develop lawyering skills by working on "live" 
problems involving "real" people. One observer has developed a 
list of skills that are often employed by law students in a clinical 
setting: 

177. Pincus, Clinical Training in the Law School: A Challenge and a Primer for the 
Bar and Bar Admission Authorities, 50 ST. JOHN'S L. REV. 479, 479 (1976). 

178. See generally Pincus, Legal Education in a Service Setting, in CLINICAL EDUCA- 
TION FOR THE LAW STUDENT 27 (1973). 

179. The recent literature on legal education abounds with comments favoring or 
opposing the integration of clinical work into the curriculum. See, e.g., Allen, note 164 
supra; Brickman, CLEPR and Clinical Education: A Review and Analysis, in CLINICAL 
EDUCATION FOR THE LAW STUDENT 56 (1973); Gorman, Clinical Legal Education: A 
Prospectus, 44 S. CAL. L. REV. 537 (1971); Meltsner & Schrag, Report From a CLEPR 
Colony, 76 COLUM. L. REV. 581 (1976); Spring, Realism Revisited: Clinical Education and 
Conflict of Goals in Legal Education, 13 WASHBURN L. REV. 421 (1974). 

180. Meltsner & Schrag, supra note 179, at 584. 



BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

Client interviewing and counseling: this includes diagnosing 
the problem, making appropriate referrals when necessary 
to professionals of other disciplines, such as social workers 
and psychiatrists, and functioning on occasion as part of an 
interdisciplinary team. 
Fact-gathering and sifting. 
Legal research into the problem. 
Decision-making about alternative strategies. 
Negotiation. 
Professional responsibility-application of ethical canons to 
specific cases. 
Preparation for trial and appeal; advocacy before tribunals. 
"Packaging" a business arrangement or community devel- 
opment project, or planning one's personal affairs, including 
the drafting of legal documents.181 

Many of these skills, all of which are important to the practicing 
lawyer, are not taught in traditional law school courses. The 
student-participant has the opportunity while gaining these skills 
to view firsthand the workings of the various judicial and admin- 
istrative systems. This experience allows the student-participant 

to gain understanding about the behavior of judicial and other 
governmental officials in areas where there are noteworthy dele- 
gations of discretion, and to evaluate the impact of that discre- 
tion on people, especially (but not exclusively) on those whose 
will or resources to resist a particular official's actions are not 
very great. 182 

An early-on understanding of the functioning of governmental 
agencies will serve the young lawyer and his client well; more 
importantly, however, that understanding will provide a basis 
from which informed decisions concerning possible restructuring 
and reforming of our system of justice can be made.ls3 All too 
often, once leaving law school and entering a specialized practice, 
the lawyer does not have an opportunity to experience the 
"system" from the same perspective as he did while working in 
the law school clinic. 

Clinical legal education has a strong service component. 
Many of those to whom legal services are provided by law school 
clinics are the poor who cannot generally afford competent legal 

181. Ferren, Goals, Models and Prospects for Clinical-Legal Education, in CLINICN. 
EDUCATION AND THE LAW SCHOOL OF THE FUTURE 94,94-95 (E. Kitch ed. 1969) (The Univer- 
sity of Chicago Law School Conference Series No. 20). 

182. Id. at 95. 
183. Id. at 96. 
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counsel, but who are often in desperate need of such help.l8The 
law school clinic with its student-attorneys can help fulfill the 
legal needs of heretofore unrepresented groups and meet unre- 
solved legal problems in the community. At the same time, expo- 
sure of these students to differing lifestyles and backgrounds can 
help diminish stereotyping and destroy prejudices.ls5 Through 
this service component "[c]linical legal education rehumanizes 
the educational process and reminds the professional-to-be that 
his services are personal services in the literal sense of the word 
and that a primary part of professional responsibility is the ca- 
pacity to respond on a one-to-one basis to another human being's 
need for help."ls6 In the end, it may be the student, rather than 
the client, who receives the greater service. 

As a pedagogical tool, clinical legal education has much to 
offer in addition to the skills training aspect already noted. It has 
taken the study of law out of the appellate case arena by empha- 
sizing the host of tasks that a lawyer must perform in a variety 
of settings, whether in a trial court, in an administrative agency, 
or across the negotiating and counseling table?' In so doing, clin- 
ical education also allows the instructor to make useful links 
between practice and theory based upon problems encountered 
by the students. In turn, students are encouraged to drink deeper 
of the substantive and the theoretical because they are no longer 
required to set this information forth in yet another "unreal" 
task, the "blue-book" examination, but must do so in the pres- 
ence of clients and colleagues.la It cannot be gainsaid that infus- 
ing reality into the study of law will not only motivate the student 
to further study but will also work against that most common of 
afflictions: the "third-year doldrums." Finally, instructional is- 
sues raised by clinical problems force law school instructors to 
develop new and creative study materials which draw not only 
from the classic legal literature but also from other disciplines 
and which provide students with a greater awareness of the fusion 
of law and social inquiry.ls9 With alternative instructional materi- 

- - 

184. Kitch, Forward to CLINICAL EDUCATION AND THE LAW SCHOOL OF THE FUTURE 15 
(E. Kitch ed. 1970). Another aspect of this service component should be noted: Law school 
clinics may often represent unpopular causes or clients who otherwise would have diffi- 
culty finding competent counsel. 

185. Id. at 16-17. See also Conard, "Letter From the Law Clinic, " 26 J. LEGAL EDUC. 
194, 205-07 (1974); Gorman, supra note 179, at 553. 

186. Pincus, supra note 177, at 483. 
187. Myers, supra note 155, a t  185. 
188. Gorman, supra note 179, a t  553. 
189. See, e. g., H. EDWARDS & J. WHITE, THE LAWYER AS A NEGOTIATOR (1977) (repre- 

senting an attempt to develop materials to be used in a variety of pedagogical settings 
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als, the study of law can take on a variety of functions rather than 
the unidimensional focus found in the traditional Cases and Ma- 
terialson" ." 

Perhaps the most unique contribution made by clinical legal 
education to the study of law is that the student participant is 
constantly confronted with professional responsibility ques- 
tions.lg0 As Meltsner and Schrag note: 

Issues of professional responsibility also loom large on the 
clinical agenda. The most important ethical issues are not the 
ones easily resolved by resort to the Code of Professional Re- 
sponsibility (issues that occur in disciplinary proceedings), but 
the ones lawyers typically face very day. Should they drown 
adversary litigators in a sea of paperwork, lie to adversaries for 
bargaining advantage, or decide, as a legal aid lawyer, to repre- 
sent one type of client rather than another when resources are 
too scarce to represent both? Clinical courses are superior vehi- 
cles for sensitizing students to these issues, because the student 
must actually make a choice among competing options. Unlike 
the student in a classroom, he cannot stop after pointing out the 
risks and costs inherent in each available course of action, but 
must actually select one of them, execute it, and incur the asso- 
ciated costs. His decision may well be irreversible, and he will 
have to live with its consequences for weeks or months there- 
after .Ig1 

Rarely if ever do professional responsibility issues rise to more 
than an academic level in the classroom setting. Students con- 
fronted with "live" issues, on the other hand, have the opportun- 
ity to work through the problems with a senior lawyer and to hold 
postmortems with fellow law students and instructors concerning 
appropriate responses in similar situations.ln Of equal value is 
the sensitivity and awareness gained by a student that the lawyer 
is indeed constantly faced with ethical and moral dilemmas. This 
sensitivity can extend to a variety of other issues, including "the 
role of the lawyer in law reform, the structure and functions of 
the legal profession, [and] the pressing problems of legal services 
to the poor."lW When all else has failed, there may come the 
realization that professional responsibility is experience and 
therefore must be taught through that medium. 

including clinical teaching). See also M. MELTSNER & P. SCHRAG, PUBLIC INTEREST ADVO- 
CACY: MATERULS FOR CLINICAL LEGAL EDUCATION (1974). 

190. See LAWYERS, CLIENTS & ETHICS (M. Bloom ed. 1974). 
191. Meltsner & Schrag, supra note 179, at 585-86. 
192. Gorman, supra note 179, at 552-53. 
193. Id. at 553. 
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With such obvious strengths, it is difficult a t  first blush to 
understand why many think clinical legal education deserves a 
second-class academic position. Yet the complaints against clini- 
cal legal education are legion.lg4 Many have been snipings without 
substance, but some are legitimate concerns that must be ad- 
dressed by clinical proponents. One of clinical legal education's 
major problems is that it presently lacks definition.lg5 Redmount 
suggests that "[ilf, in fact, the strength and thrust of clinical 
legal education lies only in its protest and in its value emphases, 
it may slightly affect the structure of formal legal education, but 
it lacks the ideas and the tools for any more permanent move- 
ment and impact."lg6 At present there are almost as many views 
of what the focus of clinical work should entail as there are clini- 
cians.lW Some believe that clinical legal education ought to be 
rooted in a "Don Quixote" tradition with a phalanx of students 
advancing against societal ills. Others view the clinic as a service 
organization established to provide legal services to the poor and 
unrepresented. Yet others believe that clinical legal education 
should have the sole function of teaching a student "how-to-do- 
it" skills. Naturally, with this diversity of goals comes a variety 
of teaching formats through which the goals are to be achieved? 
"farm out" concepts whereby students are given opportunities to 
work with various agencies such as the public defender or the 
district attorney; neighborhood law offices established by the law 
school and manned by practicing attorneys and law students; and 
law clinics within the law school that provide a variety of service 
and educational functions under the supervision of faculty mem- 
bers.lW These formats also entail various theories of supervision 
and clinical-classroom teaching components.200 This criticism 
should not be read as advocating a monolithic approach to clini- 
cal legal education, but a failure to more adequately define the 
goals and function of clinical legal education certainly leaves it 
vulnerable to charges of "confused objectives."201 

194. For a catalogue of some of the more prevalent complaints against clinical legal 
education, see Gorman, supra note 179, at 555-61; Grossman, supra note 172, at 176-80. 

195. Spring, supra note 179, at 428. 
196. admount, The Transactional Emphasis in Legal Education, 26 J .  LEGAL EDUC. 

253, 259 (1974). 
197. See Spring, supra note 179, at 428-29. 
198. See CLEPR, supra note 173, at xvii-xix. 
199. Spring, supra note 179, at 428-29. The listed clinical models represent major 

formats of which there are several variations. See Ferren, supra note 181, at 98-104. 
200. CLEPR, supra note 173, at xvii-xix. 
201. Hazard, Report, in PROCEEDINGS: THE ASHEVILLE CONFERENCE OF LAW SCHOOL 

DEANS ON EDUCATION FOR PROFESSIONAL RESPONSIBILITY 116, 119-20 (H. Sachs ed. 1965). 
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Clinical legal education programs also pose a series of peda- 
gogical problems. While "[c]lose supervision seems to be a real 
sine qua non for skills training,"" there is a good deal of evidence 
showing that many clinical legal education participants receive 
less than adequate supervision.203 To those in "farm out" clinical 
programs, this lack of supervision can be attributed to a variety 
of factors, including heavy case loads and administrative duties 
or a lack of interest on the part of the assigned supervisors. Be- 
cause these supervisors are often doing the law school a "favor" 
without compensation, the school can exert little pressure for 
improvement. In-house clinics may also suffer from a dearth of 
proper supervision, due mainly to an overextension of the clinic's 
capabilities created by high student demands and expectations, 
heavy administrative burdens, and insufficient support for in- 
structors, materials, facilities, and other services from the law 
school administration and faculty. Lack of proper supervision can 
also be brought about by mixed clinical goals, as for example, 
when it is not clearly decided if the clinic is established to serve 
primarily its clients, the students, or both. Often the educational 
function is consumed by the service function.204 When the educa- 
tional and supervision components of clinical education are effec- 
tively renounced, 

[cllinical programs [have then degenerated] into a grandiose 
abdication of responsibility whereby the law school simply 
abandons the student during the third year and leaves him 
largely to his own devices under the guise of affording him 
"practical experience." It must become a joint venture in dis- 
covery for the academic community where undigested chunks of 
reality are subjected to the most highly disciplined form of intel- 
lectual 

A lack of proper supervision will most likely mean that students 
will spend their efforts on routine and meaningless projects with 
little prospect for intellectual growth." 

- -- - 

202. H. PACKER & T. EHRLICH, supra note 53, at 43. 
203 The 1976-1977 annual survey of clinical program by CLEPR shows that 26.8% of 

the clinical experiences reported were in non-law school supervised settings. CLEPR, 
supra note 173, at v-vi; see Redlich, Perceptions of a Clinical Program, 44 S .  CAL. L. REV. 
574, 615-17 (1971). 

204. Gorman, supra note 179, at 559. , 
205. Cahn & Cahn, Power to the People or the Profession?--The Public Interest in 

Public Interest Law, 79 YALE L.J. 1005, 1030 (1970). 
206. Cavers, Report on Evaluation of Selected NCLC Project by Ford Foundation 

Evaluation Group, in PROCEEDINGS: THE ASHEVILIS CONFERENCE OF LAW SCHOOL DEANS ON 

EDUCATION FOR PROFESSIONAL RESPONSIBILITY 97, 102 (H. Sachs ed. 1965). 
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Clinical legal education programs tend to be voracious con- 
sumers of student and faculty time. This time pressure can create 
difficulties for students who may momentarily be involved in 
time-consuming (and interesting) clinical activities but yet are 
under pressure to attend and be prepared for other courses. Like- 
wise, clinical activities do not heed academic timetables, often 
creating conflicts when students must be in court and in class a t  
the same time? If a clinical instructor is also teaching a sched- 
uled class, the same type of conflicts can occur. A number of 
schools have solved many of these problems by moving to the 
clinical semester concept wherein a total semester of a student's 
time is devoted to clinical work.208 Yet conflicts will inevitably 
occur as long as academic scheduling remains relatively inflexible 
while clinical assignments must meet with human needs. 

The academically unorthodox aspects of clinical progam- 
ming cause difficulties with such orthodox matters as grading and 
evaluation. Clinical legal education participants are not easily 
graded by traditional standards because of the eclectic nature of 
the activities in which they are involved during the course of a 
clinical experience.20g A research project or a written examination 
fits the typical grading model hand in glove-lawyers' activities 
simply do not. Although there are various projects and proposals 
presently underway that are attempting to create adequate evalu- 
ation techniques of lawyering skills,210 until their worth is proven 
this lack of ability to evaluate lends credibility to the claims that 
clinical programs are educationally anemic. Any suspicion that 
students are receiving a "free ride" in clinical programs also 
makes law faculties reluctant to grant more than limited credit 
for clinical courses.211 

Clinical legal education continues to have difficulty shedding 
its poverty law image.212 It has long been recognized that 
"[u]nless, over a period of time, clinical experiences are devel- 
oped opening all avenues of experience for students interested in 
all branches of the law and all segments of society it is doubtful 
that clinical programming will become a significant feature of 

207. See generally White, The Anatomy of a Clinical Law Course, in CLINICAL EDUCA- 
n o N  AND THE LAW SCHOOL OF THE FUTURE 158, 167-69 (E. Kitch ed. 1970). 

208. CLEPR, supra note 173, at xii. 
209. Kelso, Testing Generally in the Law and in Clinical Bograms, in Tim EDUCATION 

AND LICENSING OF LAWYERS 129, 137-42 (1976). 
210. Id. 
211. See CLEPR, supra note 173, at x-xi. 
212. Gorman, supra note 179, at 561. 
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legal education."213 Certainly an awareness of the needs of the 
poor is a commendable goal for clinical programs, but to limit 
clinical experiences to poverty issues will make it difficult to 
develop links between the whole gamut of practice opportunities 
and legal theory.214 I t  must be noted that the narrow focus of 
clinical opportunities is not the sole blame of the law schools: 
some bar associations have been reluctant to allow students to 
practice on middle-class client problems because of a perceived 
economic threat?15 

Perhaps no more plaintive cry for help can be heard from the 
law clinic than that of the clinical law teacher.216 He is often 
overworked, underpaid, and granted second-class status. In the 
words of one observer: 

While the general public has paid and will continue to pay 
for the incompetency of young graduates, the clinical teachers 
who represent the fledgling efforts of law schools to provide some 
competency training individually are paying a price. A clini- 
cian's status among his colleagues, for example, is that of a 
second-class citizen. While his colleagues hold nine-month ap- 
pointments and lucrative outside consultantships, he is usually 
a 12-month appointee and has little time for anything other 
than his clinical work. Where most of his colleagues originally 
have been hired on the so-called "tenure track," he is usually a 
temporary 12-month appointee.217 

Fighting such odds, law school personnel committees find it diffi- 
cult to attract well-qualified clinical teachers. Once the instruc- 
tors are hired, however, signals are sent out by the law school 
indicating that survival is dependent upon meeting traditional 
academic criteria, including researching and publishing.218 Often 
because clinical programs make daylong and weeklong demands 
on instructors, any attempts at  publishing may actually diminish 
an instructor's effectiveness in the clinic. With such pressures the 
"burnout" result is high, with many clinicians seeking to move 

213. Leleiko, Legal Education-Some Crucial Frontiers, 23 J .  LEGAL EDUC. 502, 516 
(1971); see Pincus, supra note 178, at 37. 

214. There is some evidence that clinical legal education is breaking out of the pov- 
erty law mold. A 307% increase in the fields of law being taught in clinical programs has 
occurred over the past seven years. CLEPR, supra note 173, at xvi. Many of the fields of 
law are represented by only one or two clinical programs, but such a dramatic increase 
cannot be ignored. 

215. Brickman, supra note 179, at 81. 
216. Pincus, supra note 177, at 490-91. 
217. Oliphant, When Will Clinicians Be Allowed to Join the Club?, LEARNING AND THE 

LAW, Summer 1976, at 36. 
218. See id. at 36-37. 
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into more traditional academic roles or to "escape" back into the 
world of practice.21g Much of this difficulty is to be expected given 
the status quo orientation of legal education. On the other hand, 
it can be argued that the clinical law professor will slowly enter 
the academic mainstream as a matter of course when clinical 
legal education becomes a firmly established component of a law- 
yer's training.220 Be that as it may, if clinical programs are to be 
successful, and much of that success depends on the effectiveness 
of the instruction, "greater flexibility in faculty workloads and 
career patterns" must become the norm.121 

Finally, the single greatest concern facing clinical legal edu- 
cation is money.222 In a period of financial retrenchment in educa- 
tional institutions generally, any program seeking a massive infu- 
sion of funds will have difficulty surviving. One observer suggests 
that the issue of 

whether or not clinical education will occupy an important place 
in the law school of the future cannot be answered simply by 
concluding that clinical education offers rewarding experiences 
in fulfillment of several important educational objectives. The 
crucial question is more complex and more difficult: do the 
benefits from clinical education programs exceed the costs?223 

Proponents of clinical education see the answer as a clear "yes." 
They do not deny the high cost of worthwhile clinical training, 
but see the cost-benefit analysis in terms of a competent bar. In 
the words of one clinical education advocate: 

Unlike medical schools which realized the absolute necessity of 
intense student clinical training decades ago, law schools 
adopted a cheap teaching model in which one lecturer com- 
monly "teaches" a class of over 100 students. Not only has the 
model resulted in the production of incompetent graduates on 
graduation day, but it has encouraged the development of pri- 
vate and public law schools which financially profit by following 
the traditional teaching approach. The market is becoming glut- 
ted with untrained lawyers because of the law school educa- 
tional model. 

Law schools which have traditionally "made money" will 
be extremely reluctant to adopt a teaching model requiring the 
addition of expensive experienced faculty and an enormous re- 

219. Id. at 37. 
220. Hazard, supra note 201, at 119. 
221. Gorman, supra note 179, at 565. 
222. Id. at 558; see Spring, supra note 179, at 428; Pincus, supra note 177, at 489-91. 
223. Kitch, supra note 184, at 20-21. 
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duction in the studentlteacher ratio. . . . 
. . . While law school thinkers ponder which way to go, the 

general public remains at  the mercy of an increasing number of 
unskilled lawyers. It is an enormous price to pay.224 

Those more skeptical of the educational value of clinical legal 
education point out that the reality of economics dictates a prob- 
able decrease in proven programs, classes, and seminars to pay 
for the increased clinical commitment.225 Furthermore, even pres- 
ent costs are arguably excessive because it is doubtful that 

clinical education is the solution that many of its proponents 
claim it to be or that it should be the dominant trend of legal 
education in the future. We [Packer and Ehrlich] are also con- 
cerned that an anti-intellectual tendency of clinical education 
will offer an allure to students and to some faculty members who 
seek "relevance" at  any 

This price would be the elimination of promising experimentation 
in other pedagogical areas that could add great depth to the train- 
ing of lawyers. In the end, all that can be said with assurance 
about this debate is that, "[albsent an infusion of funds in sizea- 
ble amounts, law schools will be unable to provide more than a 
small number of thorough clinical courses, reaching relatively few 
of their students."227 

D. Legal Education and Bar Admissions 

One commentator has suggested that an inevitable tension 
"exists between a practicing profession and a university-based 
system of legal education."228 There is growing evidence that this 
tension has developed into a sharp conflict: 

The tolerance and mutual forbearance on which the American 
system of legal education is founded and on which its prior 
achievements are based are being subjected to serious strain. 
This evidence goes beyond the advocacy, in and out of the law 
schools, in favor of some greater concentration on practical law- 
yer skills in the professional curriculum. Dialogue concerning 
the methods and emphasis of law training always has existed 
and is indispensable to the continuing adaptation of legal edu- 

224. Oliphant, supra note 217, at 37. 
225. Vukowich, supra noe 161, at 147-48. 
226. H. PACKER & T .  EHRLICH, supra note 53, at 46. 
227. Myers, supra note 155, at 187. 
228. Allen, The Causes of Popular Dissatisfaction with Legal Education, 62 A.B.A.J. 

447, 449 (1976). 
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cation to the world in which it finds itself. In recent years, how- 
ever, attitudes of impatience and hostility toward the law 
schools have been expressed in some segments of the practicing 
bar .229 

It must be admitted that this mounting frustration with legal 
education on the part of many members of the profession may 
well be no more than a reflection of increased public pressure in 
this post-Watergate era for competency and responsibility in the 
profession. Sensing this public dissatisfaction, lawyers blame the 
perceived source of their ills: the law school. Yet much of this 
criticism may also reflect a genuine concern on the part of the 
profession about the form and focus of legal education. From 
whatever the source and motivation, many of the complaints 
have substance and must be addressed by the legal education 
community. Probably no one can read this study without realiz- 
ing that many legal educators are alert to criticism. They are 
concerned about their profession and have often been their own 
worst critics. Unfortunately, many times their concerns and 
priorities are not those of the public and the profession. It is this 
pressing desire to reach a unity of goals that has forced the bench 
and bar to take more militant action through increased bar ad- 
mission requirements and other related devices to influence the 
priorities of law schools. Given the nature of law professors and 
those whom they have trained, any such attempts to assert direct 
control over the legal education process will likely lead to a long 
winter of discontent. 

1. New directions in bar examinations 

Bar examinations are much maligned. Leon Green in his now 
classic commentary on bar examinations concluded: 

I cannot find a single substantial support for reliance upon 
mass bar examinations as a basis for license to practice law. On 
the other hand it is my conviction that bar examinations as a 
method of protecting the profession and community hold out 
assurances not warranted and produce results pernicious in the 
extreme.230 

A number of possible "pernicious results" have been identified by 
bar examination antagonists: (1) Bar examinations do not test 
"the young lawyer's range of experience and capacity for making 

229. Allen, The Prospects of University Law Training, 63 A.B.A.J. 346, 347 (1977). 
230. Green, Why Bar Examinations?, 33 ILL. L. REV. 908, 911-12 (1939) (now Nw. 

U.L. REV.). 
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judgments" nor are they "designed to test the power a student 
has gained as a result of his legal training."231 (2) Bar examina- 
tions have a tendency to turn law schools into high-powered cram 
courses by forcing students to make curricular choices based upon 
subjects tested rather than on need or merit.232 (3) Because of 
their limited nature and focus, bar examinations tend "to hold 
our law school methods of instruction and our teaching materials 
within narrower limits than are required by the needs of the pro- 
fession for a diversified and expanding range of knowledge and 
competencies and for the breadth of perspective necessary to 
evaluate the law's principles, institutions and institutional rela- 
t i onsh ip~ . "~~~  (4) Bar examinations may be either discriminatory 
or inadequate tests of competency and therefore subject to consti- 
tutional infirmity.*4 

Those who oppose bar examinations generally agree that 
there must be some requirements for entrance into the profession. 
One suggestion is that these requirements be established by the 
law schools: 

The answer is clear. The law school that has had an inti- 
mate association with the student for at least three years is in a 
better position to observe his achievements and determine his 
competence. Most bar examiners, although their test is of three 
days' duration, never have any contact at all with the student 
save for the three or four hours on the day his paper is written.235 

This so-called "diploma privilege," whereby graduates of ac- 
credited law schools in a state are automatically admitted to 
membership in the state bar after meeting any course and charac- 
ter requirements, has never received a great deal of support from 
the bar and therefore has not become a viable alternative to the 
bar examination.238 

The arguments for eliminating bar examinations have had 
little persuasive effect on state bar associations and supreme 
courts. Bar examinations continue to be the predominant gate- 

231. Id. at 911. 
232. Kelso, In the Shadow of the Bar Examiner, Can True Lawyering be Taught?, 

LEARNING AND THE LAW, Winter 1976, at 45. See also E. GEE & D. JACKSON, supra note 45, 
at 33-34 (discussion of the influence of state bar examinations on curricular choice). 

233. Kelso, supra note 232, at 45. 
234. Bell, Do Bar Examinutions Serve a Useful Purpose?, 57 A.B.A.J. 1215, 1216-18 

(1971). See also Chaney v. State Bar, 386 F.2d 962 (9th Cir. 1967); In re Pacheco, 85 N . M .  
600, 514 P.2d 1927 (1973). 

235. Bell, supra note 234, at 1215. 
236. At present only five states have a diploma privilege: Mississippi, Montana, 

South Dakota, West Virginia, and Wisconsin. 
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keeper to the profession.237 Dean Griswold has identified the 
major thrust of this gatekeeping function: 

I do not exalt bar examinations, but I regard them as neces- 
sary and proper. They provide a stimulus to the law schools, a 
means of encouraging the schools to do the best job they can in 
legal education and not to slough it off in any way simply be- 
cause the numbers of their students have become so large.23s 

In addition, bar examinations arguably provide a consumer- 
protection and consumer-confidence function by assuring the 
public that lawyers are professional products.239 Bar examina- 
tions, as already noted, may have an affirmative effect on stu- 
dents in this day of the elective curriculum by forcing them to 
take courses that will relate to the bar examination and hence to 
what some view as the reality of practice. And at  least one law 
school dean believes that bar examinations perform a useful func- 
tion from the law school and law faculty perspective: 

It enables law schools to avoid the dreary task of training 
students in the laws of individual states and to become, instead, 
centers of learning in which law is not viewed as merely the 
acquisition of a body of substantive knowledge. Law Schools 
perform a far more exciting intellectual function, and the exist- 
ence of bar examinations makes this possible.240 

Even though the state bar examination concept holds mono- 
lithic sway, there have been recent attempts to increase the qual- 
ity of bar examinations in the fifty states. The major effort has 
been the Multistate Bar Examination (MBE).241 This examina- 
tion, developed under the direction of the National Conference of 
Bar Examiners by the Educational Testing Service, was first 
given in February 1972 to bar applicants in nineteen jurisdic- 
t ion~.~" In February 1977, all but seven states used the MBE; that 
figure alone is evidence of the success of the project.243 The MBE 

- - 

237. For admissions and testing statistics for the years 1972-1975 as accumulated by 
the National Conference of Bar Examiners, see 45 B. EXAMINER 94-99 (1976). 

238. Griswold, In Raise of Bar Examinations, 60 A.B.A.J. 81, 81 (1974). 
239. Stanmeyer, The Case for a Better Bar Examimtion, 58 A.B.A.J. 489, 492-93 

(1972). 
240. Redlich, We Train Our Students to Work for Wall Street, LEARNING AND THE 

LAW, Winter 1977, at 7. 
241. See Howard, Report of Bar Examination Committee to Board of Managers of 

National Conference of Bar Examiners, 45 B. Exmrnm 111 (1976). 
242. Covington, The Multistate Bar Examination, in ' I ~ E  EDUCATION AND LICENSING 

OF LAWYERS 65, 65-66 (1976). 
243. The seven nonparticipating states in February 1977 were Indiana, Iowa, Louis- 

iana, Minnesota, Montana, New York, and West Virginia. Covington, Multistate Bar 
Examination-1976- 1977, 46 B. EXAMINER 5 (1977). 
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is a six-hour, 200-question, multiple-choice examination covering 
six substantive subjects: contracts, constitutional law, criminal 
law, evidence, real property, and torts. The 200 questions are 
almost evenly divided among the six  subject^."^ The examination 
is given in all participating jurisdictions twice a year on the same 
dates. The purpose of the examination is not to displace state bar 
examinations but to supplement these examinations by testing 
on basic subject matter of a national Most jurisdictions 
give additional one- or two-day examinations covering subjects of 
local importance. The scoring of the MBE is done by the Educa- 
tional Testing Service, while the additional state questions are 
read by local bar examiners. 

In addition to its obvious convenience, the MBE has other 
proven benefits. Because it is constantly reviewed and refined by 
legal and educational experts,246 the quality of the examination 
continually improves, something that may not always be the case 
with state bar examinations. The standardized test permits com- 
parisons between candidates in various jurisdictions that can, in 
turn, help law schools and bar examiners move toward a standard 
level of competence.247 Finally, the multiple-choice format lends 
itself to more objectivity than an essay examination, and with 
four options to each question, the test can cover more issues con- 
cerning specific subject matter than can an essay examinati~n."~ 

Other, very experimental attempts a t  improving the evalua- 
tion process for lawyers are being pursued. One proposal which 

244. Covington, supra note 242, a t  65. 
245. Covington, Everything You Always Wanted to Know About the Multistate Bar 

Examination, 62 A.B.A.J. 315, 315-16 (1976). 
246. Id. a t  315. 
247. Id. 
248. Covington, supra note 242, a t  66-67. I t  should be noted that the MBE is not 

without its detractors. E.g., Pock, The Case Against the Objective Multistate Bar 
Examination, 25 J .  LEGAL EDUC. 66 (1973). Professor Pock notes that, even though the test 
is experimental, the MBE may lead to future problems: 

However, iE the ease of administration and economies of scale held out by the 
MBE prove irresistible to bar examiners, it is not difficult to foresee the day 
when it will become as American as apple pie and intelligence quotients. If we 
reach such centripetalist extreme, law schools will be rated according to how 
well their graduates fare on this national examination. The very availability and 
comparability of the scores will compel this result. Given our natural or market- 
inspired tropism towards what one may euphemistically and politely call 
"institutional self-abnegation" (witness the late sixties when many schools in- 
discriminately succumbed to reasonable as well as preposterous demands), law 
schools may well fall in line and reinstitute a regime of slapdash black-letter 
legal education. 

Id. a t  70 (emphasis in original). 
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may soon be tested is that of a national federal bar examina- 
t i ~ n . ~ ~ ~  This proposal is intended to "upgrade the capabilities of 
lawyers licensed in the federal courts" which "will contribute 
greatly to the speedier and more effective conduct of litigation in 
the federal courts and give the nation a more effective, fairer, and 
efficient system of justice."250 Such a bar examination would be 
administered to all who seek to practice in federal court. The test 
would probably cover five substantive areas: "federal civil and 
criminal procedure, federal jurisdiction, federal substantive crim- 
inal law, United States constitutional principles, and federal 
administrative law."251 Yet another proposal would permit a law 
student to take a bar examination at the completion of three or 
four semester of law study. 

Persons who passed the [proposed] bar examination would not 
be admitted to practice law until they had thereafter graduated 
from an approved school. However, the last third or, even better, 
last half of their legal education would be freed from the con- 
straints imposed by concern over having to assemble substan- 
tive analytical knowledge in certain bar exam areas.252 

Students would then be free to tailor a curriculum to their partic- 
ular interest, and even enjoy doing so, without the constraints of 
"impending doom." Such a system would bear some resemblance 
to the English method that administers a general examination 
during, not after, law school training.253 Finally, there are at- 
tempts underway to develop evaluation measures that will also 
test for broad lawyering skills rather than solely for a demonstra- 
tion of analytic knowledge as presently sought by bar examina- 
t i o n ~ . ~ ~ ~  This latter possibility may, in the long run, be of greatest 
importance to legal education because success in developing 
effective skills evaluations will open up greater opportunities for 
skills training in law schools and, in turn, will broaden the scope 
of bar evaluations. 

2. New directions in bar requirements 

Much to the horror of many legal educators, "[s]ome law- 
yers and judges have moved beyond dialogue and persuasion and 

249. One of the possible proposals which could come from the Devitt committee is 
that of a national federal bar examination. See notes 313-18 and accompanying text infra. 

250. Wilkey, A Bar Examination for Federal Courts, 61 A.B.A.J. 1091, 1091 (1975). 
251. Id. at 1092. 
252. Kelso, supra note 232, at 45. 
253. See generally Section IV supra. 
254. ANTIOCH SCHOOL OF LAW, note 99 supra; Kelso, note 209 supra. 
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seek to determine or directly influence the priorities of law school 
curricula through the device of rules of court stipulating specific 
course requirements for bar admission."255 To law schools that 
have enjoyed unfettered freedom of academic direction for some 
time, this movement toward course requirements smacks of coer- 
cion rather than partnership."' To the proponents, such plans 
represent no more than an insistence on protecting the public 
from incompeten~e.~~' Whatever position eventually holds sway, 
the bar and bench's new disaffection with legal education does 
represent a movement away from the traditional roles of the 
schools and the bar where the former controls educational content 
and the latter tests for professional proficiency.258 At present, 
there are two major proposals causing widespread discussion and 
debate: (1) the Final Report of the Advisory Committee on Pro- 
posed Rules for Admission to Practice in the Second Circuit (mer- 
cifully called the Clare committee report);259 and (2) Rule 13 of 
the rules on admission to the bar of Indiana.26o Concerns that 
motivated the Clare committee proposals and the adoption of 
Rule 13 have in turn prompted the appointment of a committee, 
chaired by Judge Edward J. Devitt, to develop standards for 
admission to practice in the federal courts. 

a. Clare committee proposal. The genesis of the Clare com- 
mittee recommendations can be found in the provocative Sonett 
Lecture delivered by Chief Justice Burger at the Fordham Law 
School in November 1973.261 In a very real sense, the Chief Justice 
fired the shot that started the avalanche: 

[One] cause of inadequate advocacy derives from certain 
aspects of law school education. Law schools fail to inculcate 
sufficiently the necessity of high standards of professional eth- 
ics, manners and etiquette as things basic to the lawyer's func- 
tion. With few exceptions, law schools also fail to provide ade- 
quate and systematic programs by which students may focus on 
the elementary skills of advocacy. I have now joined those who 

-- - - 
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propose that  the basic legal education could well be accom- 
plished in two years, after which more concrete and specialized 
legal education should begin. If the specialty is litigation, the 
training should be prescribed and supervised by professional 
advocates cooperating with professional teachers, for both are 
needed. A two-year program is feasible once we shake off the 
heritage of our agricultural frontier that  the "young folks" 
should have three months vacation to help harvest the crops-a 
factor that continues to dominate our education. The third year 
in school should, for those who aspire to be advocates, concen- 
trate on what goes on in courtrooms. This should be done under 
the guidance of practitioners along with professional teachers. 
The medical profession does not try to teach surgery simply with 
books; more than 80 percent of all medical teaching is done by 
practicing physicians and surgeons. Similarly, trial advocacy 
must be learned from trial advocates.262 

The Chief Justice then proposed that bar, judicial, law school, 
and trial lawyer associations collaborate to improve trial advo- 
cacy in this country by developing a "workable and enforceable 
certification of trial advocates."263 Quick to respond to this call 
to arms, Chief Judge Kaufman of the United States Court of 
Appeals for the Second Circuit appointed a committee in January 
1974 to develop proposals to improve the quality of representation 
in the federal courts in the Second This committee was 
comprised of trial lawyers, judges, and academicians from within 
the circuit, with Robert L. Clare, Jr.  as committee chairman. 
After eighteen months of deliberations and hearings, the Clare 
committee submitted proposed rules to the circuit's Judicial Con- 
ference. 

As a premise for its proposals, the committee found "a lack 
of competency in trial advocacy in the Federal Courts . . . di- 
rectly attributable to the lack of legal training."265 This conclu- 
sion was based upon lengthy interviews with approximately forty 
judges in the circuit. The committee concluded that this incom- 
petency is also due in part to the increased burdens placed on the 
trial bar by heavier caseloads and commitments.266 The law 
schools, however, received the brunt of the criticism: 

At the same time that there exists a need for greater compe- 
tency at  the trial bar, law schools are being met with student 

262. Id. at 232. 
263. Id. at 240-41. 
264. CLARE COMMITTEE REPORT, supra note 259, at 161. 
265. Id. at 164. 
266. Id. at 167. 
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demands that include almost complete freedom of choice in 
course selection. Courses that ten years ago were considered 
essential for every lawyer are now elective. These developments, 
which are signs of the times, may produce more "mature" or 
"better rounded" individuals, but this does not necessarily 
mean that the young lawyer is grounded in basic fundamentals 
and qualified in technics of trying cases. Yet, the demands of 
society are forcing such lawyers into the trial arena.267 

To remedy this "lack of training," the committee proposed that 
every applicant to practice before the federal courts in the Second 
Circuit be required to show successful completion of courses in 
five subject matter areas: evidence; civil procedure, including 
federal jurisdiction practice and procedure; criminal law and pro- 
cedure; professional responsibility; and trial advocacy.268 These 
course requirements could be met in law school or through CLE 
and postgraduate programs.26g As another alternative to complet- 
ing the required courses, a committee on admissions could deter- 
mine whether the applicant has "gained equivalent knowledge of 
the subject matter" through some other method.270 In addition to 
the course requirements, an applicant would be required to have 
attended four court proceedings, a t  least two of which were in 
federal court.271 

Members of the Clare committee individually have written 
in support of the committee's rec~mrnendat ions .~~~ The essence of 
this support is found in a defense of the Clare report by Dean 
Joseph McLaughlin of the Fordham Law School: 

The overriding concern of the federal courts that advocates 
be acquainted with these skills is no less compelling than the 
interest of the patient that his surgeon, in addition to a textbook 
knowledge of anatomy, have previously held a scalpel in his 
hand and have seen an appendix in situ so that he will not have 
to probe blindly in the patient's stomach trying to find it. Simi- 
larly, I fail to see the wisdom in the argument that even those 
graduates who have never seen a client or been in a courtroom 
are qualified to appear in the litigation arena.273 

267. Id. 
268. Id. at 168. 
269. Id. at 170-71. 
270. Id. at 171-72. 
271. Id. at 174. The applicant, of course, must also be a member in good standing of 

a state bar and meet requisite character requirements. 
272. See, e.g., Clare, Incompetency and the Responsibility of Courts and Law 

Schools, 50 ST. JOHN'S L. REV. 463 (1976); Silverman, Ending the Myths that Plague the 
Clare Proposals, LEARNING AND THE LAW, Summer 1976, at 22. 

273. McLaughlin, Trial Incompetence: In Defense of the Clare Cure, TRIAL, June 
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Those opposed to the "Clare cure" have based their opposi- 
tion generally on the "sloppy" methodology used by the Clare 
committee and the probable adverse impact that  such rules 
would have on the legal education ~ y s t e m . ~ ~ T h e  Clare commit- 
tee's major evidence that incompetence exists in the trial bar was 
the interviews that committee members conducted with federal 
judges in the circuit. Most certainly there was a wide variation 
of opinion among the judges as to the proportion of lawyers pro- 
viding inadequate representation in the judges' courtrooms; the 
percentage reported ranged from one to seventy-five percent.275 
Furthermore, the committee made no attempt to define the terms 
"incompetency" or "inadequacy"-words that can mean differ- 
ent things to different people. Out of such informal interviews,can 
come shaky premises.276 Even if there had been a strong showing 
that minimum levels of competency were not being met by a 
number of trial advocates, it is difficult to prove that requiring 
all admittees to take courses in trial advocacy will cure the prob- 
lem. The difficulty with prescribing a general remedy for the 
situation has been pointed out by Michael Sovern: 

[Tlhe notion that the study of trial advocacy is a determinant 
of high or low quality performance in the federal courts is not 
only unproven, it is also improbable. I believe that so small a 
proportion of the younger lawyers trying cases in the federal 
courts today lack the prescribed instruction that sentencing 
every one of them to school tomorrow could not possibly have a 
noticeable effect on the quality of trial advocacy. And i t  is, of 
course, only new lawyers that the Clare Committee proposal 
affects. When the Clare Committee actually examines the evi- 
dence, it does not claim that lack of training in trial practice is 
responsible in the slightest degree for observed deficiencies in 
federal courtrooms. On the contrary, the report confesses: "It is 
true that the Committee has no evidence that the direct cause 
of the criticism is lack of knowledge of the subject matters re- 
ferred to . . . ." Like the doctors who prescribe antibiotics for 
the common cold, the Committee nonetheless proceeded to pre- 

1976, at 72. 
274. See generally SPECIAL COMMITTEE ON ADMISSION TO THE BAR,  ASSOCIATION OF 

AMERICAN LAW SCHOOLS, REPORT ON THE CLARE C O M M ~ E  PROPOSAL FOR RULES OF ADMIS- 
SION TO THE FEDERAL DISTRICT COURTS IN THE SECOND CIRCUIT (undated). 
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scribe trial practice to cure an ailment not caused by a lack of 
trial practice.277 

Indeed, if there is incompetence in the trial bar (many of whose 
members have taken the "magic" courses), then it may be argued 
tongue in cheek that such courses should not be taught. Respond- 
ing to all this criticism of its methodology, one member of the 
Clare committee admitted the narrowness of the sample but as- 
serted that, given the modesty of the proposals, "a more search- 
ing and expensive inquiry would [not] have been worth the ef- 
fort. "278 

It is the impact of these proposed rules on legal education, 
however, not the committee's methodology, that has caused the 
major concern. Because of the "national" nature of the Second 
Circuit, most law schools will feel pressure, i t  is argued, to con- 
form their curricula to the circuit's rules.279 Another danger is that 
other federal circuits and state courts will create curricular re- 
quirements somewhat different from those of the Second Cir- 
c ~ i t . ~ ~ " T h i s  balkanization will leave the school and the student 
in the dilemma of deciding which requirements to follow. Thus, 
a law student a t  Stanford who is uncertain whether to practice 
in New York, Chicago, or San Francisco might have to take a 
variety of courses to meet the admission requirements of district 
courts within the Second, Seventh, and Ninth Circuits. Equally 
onerous is the fact that the Stanford student will expect the law 
school to teach those required courses and their variations as 
reflected in court rules. A student may well feel compelled to take 
a variety of these required courses to the exclusion of other 
courses of equal worth such as federal taxation, commercial law, 
and labor law.281 

Another result might be that the growing number of so-called 
"national" law schools will be forced to return to a more regional 
curriculum by narrowing their scope of offerings in order to meet 

277. Sovern, A Better Prepared Bar-The Wrong Approach, 50 ST. JOHN'S L. REV. 
473, 475 (1976) (footnote omitted). 

278. McLaughlin, supra note 273, at 63. 
279. Ehrlich, supra note 256, at 1385-86. 
280. The probability of conflict is not remote. A number of federal circuit judicial 

conferences have been considering the possibility of imposing standards, and at least one 
state, Indiana, has already done so. PROCEEDINGS ON RULE 13, note 260 supra. 

281. Throughout this study we have contended that student choice in course selection 
closely follows bar requirements. See E. GEE & D. JACKSON, supra note 45, at 33-39. 
Apparently those opposed to the Clare report agree with that proposition. See Ehrlich, 
supra note 256, at 1386; Pedrick & Frank, We Are Faced with a Clare and Present Danger, 
LEARNING AND THE LAW, Winter 1976, at 49. 
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the requirements of the courts in their area, which could then 
discourage students from attending schools outside of the geo- 
graphic area where they intend to practice. Certainly one of the 
strengths of American legal education has been a broad mixture 
of students and faculty from different geographical areas and 
backgrounds in many of its law schools. Balkanization could spell 
the destruction of pluralism and diversity. Even the Clare com- 
mittee recognized the validity of this argument and urged that 
national standards be  ons side red."^ Yet, as expressed by one of 
the committee members, there was also a belief that the degree 
of intrusion on students' and schools' freedom of choice has been 
overstated: "I do not consider that the law school deans have been 
endowed with omniscience and surely our [the Clare commit- 
tee's] input could be considered as valid as the input of others 
who have an interest in academic preparation for the practice of 
law."283 Inherent in imposed requirements is, however, the appar- 
ent notion that legal education is too important to be left to legal 
educators. 

An additional concern is that the cost of the proposed rules 
would be high to law schools and law students. It is generally 
conceded that the financial burden of effective trial advocacy 
programs, whether clinical or simulated, is high when compared 
with other courses in the legal c ~ r r i c u l u m . ~ ~  Such programs re- 
quire close supervision and low student-faculty ratios.285 Pedrick 
and Frank have even argued that requiring trial advocacy train- 
ing at this time may actually have an adverse impact on the long- 
range health of such programs: 

To force masses of students into these programs will ines- 
capably cheapen the currency. It will blight the experimental 
work being undertaken. It turns the clock backward by forcing 
the conversion of these programs into mass activities. A good 
trial advocacy program can be a success only for really small 
numbers of highly motivated students with highly experienced 
faculty. Legal education is underfinanced for its present pro- 
grams. If trial practice skills instruction is to be mandated for 
every law student, additional funding will have to come-from 
what source? But, to commit additional finances to mount a 
mass program of such uncertain promise is foolish.28B 

- - 

282. Clare Committee Report, supra note 259, at 179-80. 
283. Silverman, supra note 272, at 25. 
284. Ehrlich, supra note 256, at 1386; Swords, Including Clinical Legal Education in 

the Law School Budget, in CLINICAL EDUCATION FOR THE LAW STUDENT 309, 346-52 (1973). 
285. Pedrick & Frank, supra note 281, at 67. 
286. Id. at 67-68. 
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The psychological costs may also be high. I t  has only been with 
great effort, and a t  great cost, that  a variety of creative ap- 
proaches to the training of lawyers have found their way into the 
law school. To redirect these energies toward a narrower focus a t  
a moment of promise may discourage further innovative activities 
by legal educators for some time to come. In addition, not only 
will law students stand to lose if participation in a variety of new 
programs is precluded, but a shift in curricular direction may 
only serve to solidify vocational tendencies to the exclusion of 
perspective courses.2R7 Again, the Clare committee was not una- 
ware of the possible costs of their proposed rules to law schools, 
nor of the effect that such rules may have on other law school 
programs. The committee, however, viewed the issue as one of 
determining priorities: 

While the law schools complain of the costs entailed in teaching 
Trial Advocacy, at  the same time they apparently have no diffi- 
culty in funding courses in such subjects as "Urban Develop- 
ment", "Macro-economics and the Law", and "Psychoanalysis 
and the Law" (defined as a "study of the theory of psychoana- 
lysis and its relevance (if any) to the law"). We do not argue that 
these courses lack value, but we do consider that if the courts 
and the public are to be adequately served, and if students are 
demanding training in the technique of litigation and not get- 
ting it, then the priorities demand that the necessary resources 
be diverted to and more emphasis be placed on trial advocacy 
rather than on more esoteric subjects.28u 

Unlike most naysayers, those who oppose the Clare concept 
are ready with alternative suggestions: (1) "Admission to the fed- 
eral district courts could be conditioned on successful participa- 
tion in a stated number of proceedings with a stated period of 
time (such as one year) in association with a lawyer admitted to 
practice before that court."2m (2) Persons could be conditionally 
admitted to practice in federal court with final admission depen- 
dent upon judicial evaluation.2g0 (3) A separate federal bar exami- 
nation could be created, passage of which would be necessary for 
admission.291 (4) Questions on federal practice, to be given in 
conjunction with state bar examinations, could be devised.292 (5) 

287. Cf. Allen, supra note 229, at 349 (exposure to practical problems can contribute 
interest and realism to the study of law). 

288. Clare Committee Report, supra note 259, at 169-70. 
289. SPECIAL COMMITTEE ON ADMISSION TO THE BAR, supra note 274, at 12. 
290. Id. at 13. 
291. Id. at 14-15. 
292. Sovern, supra note 277, at 477. 
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Periodic recertification schemes for lawyers could be developed.293 
These suggestions remain viable alternatives to the Clare propos- 
als, and many are under consideration by various deliberative 
bodies. Yet it cannot be said that any of these proposals present 
fewer problems to some segment of the legal community than do 
the Clare proposals to law schools. In the end, it may be wise to 
weigh the alternatives in light of an "adverse impact statement" 
with the program of greatest effectiveness and least adverse im- 
pact being adopted.294 

b. Rule 13 of Indiana. Rule 13 on admission to the Indiana 
bar as adopted by the Indiana Supreme Court in December 1973 
is, if possible, even more controversial than the Clare proposals. 
The controversy centers on the rule's requirement that applicants 
to the Indiana bar must have "successfully completed" fifty-four 
"credit-semester hours" of designated subject matter while in law 
school in order to be eligible to take the bar examination.2g5 Once 

293. Id. a t  478. 
294. It should be noted that the Clare proposal, although adopted by the Judicial 

Conference of the Second Circuit, has received less than unanimous endorsement from the 
federal district judges in the circuit. The largest district in the circuit, the Southern 
District of New York, voted not to adopt the proposals. See also Weinstein, Proper and 
Improper Interactions Between Bench and Law School: Law Student Practice, Law Stu- 
dent Clerkships, and Rules for Admission to the Federal Bar, 50 ST. JOHN'S L. REV. 441 
(1976). 

295. Rule 13(3) reads as follows: 
One who has as a part of his or her work for graduation successfully completed 
each of the following designated subject-matter and semester-credit hour re- 
quirements, regardless of the course name in law school curricula[, shall be 
allowed to take the bar examination:] 
CONFLICT OF LAWS 2 credit-semester hours 
CONSTITUTIONAL AND 
ADMINISTRATIVE LAW 6 credit-semester hours 
CONTRACTS AND EQUITY 6 credit-semester hours 
CRIMINAL LAW AND 
PROCEDURE 4 credit-semester hours 
EVIDENCE 4 credit-semester hours 
FEDERAL TAXATION 4 credit-semester hours 
LEGAL BIBLIOGRAPHY 2 credit-semester hours 
LEGAL ETHICS 2 credit-semester hours 
NEGOTIABLE INTRUMENTS, 
SALES AND SECURED 
TRANSACTIONS 4 credit-semester hours 
PARTNERSHIP, AGENCY AND 
CORPORATIONS 4 credit-semester hours 
PLEADING AND PRACTICE 
(Rules of Procedure) 4 credit-semester hours 
REAL AND PERSONAL 
PROPERTY 4 credit-semester hours 
TORTS 4 credit-semester hours 
WILLS, TRUSTS AND FUTURE 
INTERESTS 4 credit-semester hours 

PROCEEDINGS ON RULE 13, supra note 260, a t  79-80. 
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the fifty-four hour requirement has been met, a law student may 
take the Indiana bar examination after the completion of the 
second year of law school although the candidate will only be 
admitted to practice after successfully graduating from law 
school .296 

Rule 13 was promulgated in response to concerns raised by 
the Indiana Board of Law Examiners after a larger than usual 
number of bar candidates failed to qualify for admission after 
sitting for the 1971-1972 examinations.2u7 The President of the 
Board of Law Examiners interviewed between 150 and 200 candi- 
dates who had failed the bar examination and also reviewed their 
examination papers.2M As a result of this investigation, the follow- 
ing conclusions were developed: 

(a) a substantial number of the persons who wrote the Indiana 
Bar Examination and who had failed that examination had not 
taken courses and subjects for which they were being tested; and 
(b) law schools were not advising their students on the necessity 
of taking courses in subjects for which they might be examined. 
Additional conclusions were: (1) some persons who failed the 
Indiana Bar Examination for those reasons had developed [with 
some of their parents] considerable resentment toward the law 
schools from which they graduated, the Indiana State Board of 
Law Examiners and the Supreme Court; (2) some persons were 
not aware of the bar examination, and did not understand its 
relation to the admission to practice law in Indiana; and (3) 
some persons who wrote the Indiana Bar Examination were not 
given in law school an understanding or appreciation of the 
significance of the course work in which they had enrolled, or 
were not told about the significance of one or more courses, in 
relation to other courses.299 

With these conclusions as primary support, the rule was proposed 
and adopted. Due to the controversy surrounding its adoption 
and the obvious need for further clarification, the Indiana Su- 
preme Court Committee on Rules of Practice and Procedure was 
asked "to inquire about problems, which seemed to have devel- 
oped in legal education or formal legal didactic programs, as they 
related to Rule 13."300 The Committee held hearings and reviewed 

- --- 

296. Id. at 81. 
297. Boshkoff, Indiana's Rule 13: T h e  Killy-Loo Bird o f  the Legal World, LEARNING 

AND THE LAW, Summer 1976, at 20. 
298. PROCEEDINGS ON RULE 13, supra note 260, at 5. 
299. Id. at 5-6. 
300. Id. at ix. 
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a substantial amount of evidence and, except for minor modifica- 
tion, recommended the retention of the rule.301 

Chief Justice Givan of the Indiana Supreme Court has sum- 
marized the rationale for adoption of Rule 13 as follows: 

We based our concern on the fact that the Supreme Court 
of Indiana has the only authority in that state to grant a license 
to practice law. Therefore, when the court exercises that author- 
ity, it  is a representation to the people of Indiana, and all other 
jurisdictions where the license may be presented, that that per- 
son is competent, in a minimal sense, to engage in the practice 
of law. 

By certifying attorneys to practice law, we represent that 
they are competent to provide effective counsel-on which we 
insist and to which a client is constitutionally entitled. That 
representation is not made by any American law school or any 
law school in Indiana, and it is not made by any bar association, 
whether by a state bar or by the American Bar Association, 
unless a state has an integrated bar association.302 

This summary, of course, does not fully answer the question of 
why requiring specific subject matter and specific hours in that 
subject matter to be taken will remedy incompetency. Yet, the 
major support for the fifty-four hour rule appears to be based 
upon two premises: First, the required subject matter has a direct 
relationship to lawyer competency; and second, requiring said 
subject matter is necessary because students and law schools 
have a tendency to substitute "social awareness" courses for 
those that teach lawyering skills.303 In actuality, the rule seems 
to have had Disgruntlement for its mother and is now seeking 
Reason for a father.304 

The problems presented by Rule 13 for law schools and law 
students are very similar to those raised by the Clare proposals.305 
In essence, according to three Indiana educators, 

[sltudents may be forced to make unreasonably early decisions 
about where they wish to practice law. Indiana firms may find 

301. Id. a t  9. 
302. Givan, Indiana Rule 13: It Doesn't Invite Conformity. It Compels Competency, 

LEARNING AND THE LAW, Summer 1976, a t  21. 
303. Interview with Chief Justice Richard Givan, Indiana Supreme Court, in Indian- 

apolis (Feb. 5, 1976). 
304. This observation is based upon interviews with parties to the deliberations sur- 

rounding Rule 13 and the transcript of the hearings held on Rule 13. See PROCEEDINGS ON 

RULE 13, supra note 260, at 16-76. 
305. Because of the similarity of expressed concerns about the Clare report and Rule 

13, the reader should refer to the discussion of the Clare proposals for detailed exploration 
of these concerns. Notes 261-94 and accompanying text supra. 
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that hiring non-Hoosiers has suddenly become much more diffi- 
cult. If other states adopt slightly different versions of Rule 13 
the balkanization of the practice of law will be upon us. Con- 
structive change in legal education will be inhibited. We join the 
many others who are concerned that Rule 13, contrary to the 
intent of its sponsors, may have a damaging impact upon legal 
education and the practice of law.306 

Perhaps the most persuasive argument mustered by the oppo- 
nents to the rule is based upon an analysis of performance on bar 
examinations given in Indiana between July 1973 and July 1974 
to 272 graduates of Indiana University Law S ~ h o o l . ~ ~ '  The stu- 
dents were divided into two groups, the first having taken the 
July 1973 examination and the second having taken the February 
or July 1974 examinations. The study proceeded on the premise 
that, "if passing the bar is actually dependent on taking the 
courses required by Rule 13, students who has taken these 
courses should, net of other characteristics also related to passing 
the examination, have been more likely to succeed than those not 
taking such courses."308 The results of the analysis showed that 
there was no consistent positive relationship between bar passage 
and bar-related courses.30g Of course, the sample was limited and 
the period of time covered was short, both of which might raise 
methodological concerns; yet the lack of correlation could suggest 
that Rule 13 needs further careful analysis an consideration if 
indeed its basis for adoption is a belief that the required subject 
matter correlates positively with bar performance. 

Perhaps the most disturbing aspect of the Rule 13 debate is 
the open animosity existing between the two camps. Proponents 
claim that opponents deliberately misread the rule so as to under- 
mine its effectiveness. They also intimate that vendettas have 
been launched against supporters of the rule by ABA and AALS 
officials.310 On the other side, there is no hint of understanding or 
compromise between the lines of strongly worded rhetoric.311 If 
Indiana represents a microcosm of the larger legal community, we 
must be concerned that the admirable quests for competency 

306. Cutright, Cutright, & Boshkoff, Course Selection, Student Characteristics and 
Bar Examination Performance: The Indiana University Law School Experience, 27 J.  
LEGAL EDUC. 127, 136 (1975). 

307. Id. at 129. 
308. Id. 
309. Id. at 136-37. 
310. Givan, supra note 302, at 21. 
311. See, e.g., Boshkoff, supra note 297, at 18. 
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presently being undertaken by the bar and law schools may not 
be given fair hearing, but instead may fall victim to intramural 

c .  The Devitt committee. The fears expressed in both the 
Clare committee and Rule 13 debates concerning "balkanization" 
have not gone unheard by the federal judiciary. By resolution of 
the Judicial Conference of the United States on September 26, 
1975, the Chief Justice of the United States was asked to appoint 
a special committee to study suggested rules for admission to 
practice in the federal district courts.313 The Committee to Pro- 
pose Standards for Admission to Practice in the Federal Courts 
was appointed by the Chief Justice in September 1976.314 The 
committee has twenty-four members-twelve federal judges, six 
practicing lawyers, and six representatives from the law school 
community.315 Chief Judge Edward J. Devitt of the Federal Dis- 
trict of Minnesota serves as chairman (and has unwillingly give 
his name to the committee, remembering full well what happened 
to Robert Clare.) 

The committee is seeking to answer two questions: First, to 
what extent is improvement in the performance of advocates in 
the federal courts needed? Second, how can this need best be 
met?316 To answer these questions, the committee has launched 
a carefully programmed agenda of research and public hearings 
with the cooperation of the Administrative Office of the U.S. 
Courts and the Federal Judicial Center. The research goals are: 

1. To determine systematically whether, in the judgment 
of judges and lawyers, there is a substantial problem of inade- 
quate performances among advocates in the federal courts. 

312. In the face of considerable criticism at  the ABA Midyear meeting in New Orle- 
ans, including a resolution proposed by the Illinois State Bar calling for repudiation of a 
statement by Chief Justice Burger, the Chief Justice reaffirmed his assessment that about 
one-half of the bar is incompetant in courtroom procedure. N.Y. Times, Feb. 13, 1978, 5 
A, at  17, col. 1. The resolution was eventually defeated after opponents argued that a 
condemnation would bring further disrespect upon the profession. Id. Feb. 14, 1978, § A, 
at  1, col. 2. 

313. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 
78 (1975). 

314. Devitt, Improving Federal Trial Advocacy, 60 JUDICATURE 490, 493 (1977). 
315. Id. at 490 n.1. The following are members of the Devitt committee: Robert L. 

Clare, Jr., Thomas E. Deacy, Jr., Hon. Sherman G. Finesilver, E. Gordon Gee, Henry 
Halladay, Hon. A. Leon Higginbotham, R. William Ide, 111, Joseph R. Julin, Robert E. 
Keeton, Hon. Morris E. Lasker, Joseph McLaughlin, Robert W. Meserve, Hon. James R. 
Miller, Dorothy W. Nelson, Hon. Charles B. Renfrew, E. Donald Shapiro, Hon. Adrian 
A. Spears, Hon. Malcom R. Wilkey, Hon. Hubert L. Will, Hon. Edward J. Devitt, John 
E. Kennedy, Carl H. Imlay, Elsie L. Reid, Steven Charen, and Andrew J. Goodman. 

316. Id. a t  491. 
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2. To determine whether, in the judgment of judges and 
lawyers, there is a substantial problem of inadequate perform- 
ance among certain segments of this group of advocates. 

3. To gather opinions about the particular components of 
advocacy in which practitioners most need, improvement.317 

Once the research agenda is completed and other phases of public 
hearings and debates are concluded, the committee will formu- 
late tentative recommendations. Another series of hearings will 
be held on these proposals before they are finally adopted and 
submitted to the Judicial C~nfe rence .~~~  The committee hopes to 
complete its assignment by September 1978. Undoubtedly, this 
committee's work has the potential of great impact on legal edu- 
cation because it represents the first national effort on the part 
of the judiciary to address the question of whether or not inade- 
quacies in the bar exist and to establish what should be done if 
problems are identified. 

E. Legal Education and Continuing Lawyer Competency 
A Lawyer Should Represent a Client C~mpeten t ly~ '~  

Does the law school's responsibility end at  the schoolhouse 
gate? Without question legal education is an integral part of the 
larger legal community. The very nature of a profession demands 
a symbiotic relationship between the training and practice func- 
tions of the profession. Perhaps this is especially true within the 
legal profession because of the ever-accelerating complexities of 
our social system toward which lawyers carry a heavy responsibil- 
ity. Indeed, the answer to the posed question may be that the law 
school's responsibility starts at  the schoolhouse gate. With this 
evolving relationship between law schools and the bar, any deci- 
sions made by the bar to improve upon the professional perform- 
ance of its members will have an impact on legal education; that 
impact can be either direct through attempts to require law 
schools to teach certain subjects or students to take certain 
courses (as with the Clare and Rule 13 proposals)320 or indirect 
through creation of periodic recertification or other similar 
schemes for lawyers. It is to this latter development that we now 
turn. 

In response to mounting criticism, a number of proposals 

317. Id. at 494. 
318. Id. at 495. 
319. ASA CODE OF PROFESSIONAL RESPONSIBILITY CANON NO. 6. 
320. Notes 261-312 and accompanying text supra. 
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have been made as to how professional fitness can best be moni- 
tored and improved. The most notable of these proposals can be 
classified as follows: (1) voluntary CLE; (2) mandatory CLE; (3) 
peer review; (4) voluntary self-assessment testing; (5) mandatory 
examinations for recertification; (6) selective monitoring of com- 
petence; and (7) certification of specialists. After a brief descrip- 
tion of each of these proposals, the two proposals that show the 
greatest. promise or widespread acceptance-mandatory CLE and 
the certification of specialists-will be discussed in greater detail. 

As the name implies, voluntary CLE encourages lawyers to 
keep abreast of new developments on a voluntary basis. Volun- 
tary CLE generally involves a local, state, or national bar associa- 
tion or a private organization (such as the Practicing Law Insti- 
tute) that organizes topical programs open to all interested attor- 
neys. Because there is no compulsion to attend, the quality of 
these programs tends to be quite good in order for the courses to 
survive in the market place. 

Voluntary CLE also includes any self-education that a law- 
yer may undertake, whether through an individual reading and 
research program or use of a variety of audio and video cassette 
tapes now available on the commercial market or from profes- 
sional associations. A growing number of attorneys are also par- 
ticipating in ongoing small-group CLE programs within their of- 
fices or in conjunction with other interested lawyers. The theory 
supporting these voluntary CLE activities is that "[tlhe attor- 
ney who seeks to better himself of his own volition derives maxi- 
mum benefits from his educational experiences."321 

Mandatory CLE plans require an attorney to take a pre- 
scribed number of hours of continuing legal education courses or 
to participate in equivalent educational experiences over a period 
of time (usually one to three years) in order to be eligible to 
continue practicing law. These requirements must be met period- 
ically as determined by the particular rule. 

A peer review plan would require members of the legal pro- 
fession "to evaluate the competence and performance of their 
brethren.":'22 Based upon these evaluations, certain disciplinary 
or even stronger actions could be taken by a bar association 
against any lawyer receiving continually poor ratings. At the 
moment no peer review systems for lawyers exist in the United 

321. Wolkin, On Improving the Quality of Lawyering, 50 ST. JOHN'S L. REV. 523,531 
(1976). 

322. Wolkin, More on a Better Way to Keep Lawyers Competent, 61 A.B.A.J. 1064, 
1065 (1975). 

5 
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States, apparently a result of "the belief that there is no workable 
way to administer peer review in the legal profession nor to report 
the results of peer review to the state licensing authority."323 Peer 
review systems have proven quite useful in other professions such 
as medicine and accountancy.324 

A self-assessment testing program would allow a lawyer to 
take an examination, usually of the multiple-choice type, a t  his 
leisure on a specialty or specialties of his choice. The examination 
would be graded either by the individual test-taker or sent to a 
central grading service. The purpose of such self-assessment ex- 
aminations would be to inform the lawyer where he is weak and 
needs improvement without undue public embarrassment. Even 
the examination itself could be a learning experience because 
"[s]tudents tend to remember their mistakes and learn from 
them long after they have forgotten their easy triumphs."325 

The suggestion that attorneys be subjected to periodic man- 
datory examinations for recertification is probably the most strin- 
gent proposal for maintaining professional competency. This pro- 
posal has been greeted with near universal scorn among law- 
yers."' As stated by one law school wag: 

We should certainly be loath to embrace any system of 
examinations as the basis for certification. Anyone who has 
administered law school examinations for twenty years or more 
and shuddered on occasion at  particular bar examination results 
should look with horror on any expansion in the role of examina- 
tions in the life of the legal profession.327 

A selective monitoring program would allow lawyers, clients, 
judges, and others involved in the legal process to call incompe- 
tent or unprofessional acts of others to the attention of an estab- 
lished bar commission; the commission could then "investigate, 
hold a hearing, and if the allegations of lack of competence were 
found to have substance, prescribe a remedial education pro- 
gram."328 The commission could curtail or suspend the right to 
practice law until the program was successfully completed. The 
strength of such a program would be that it institutionalizes the 

-- 

323. Parker, Periodic Recertification of Lawyers: A Comparative Study of Bograms 
for Maintaining Professional Competence, 1974 UTAH L. REV. 463, 466. 

324. Id. at 467-73. 
325. Berger & Barnett, Rx. for Continuing Education: Lawyer Examine Thyself! 59 

A.B.A.J. 877, 878 (1973). 
326. Parker, supra note 323, at 476. 
327. Pedrick, Collapsible Specialists, 55 A.B.A.J. 324, 327 (1969). 
328. Wolkin, supra note 322, at 1064. 
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profession's self-policing function and, if properly applied, could 
successfully inhibit professional inc~mpetence.~~g 

Although specialty certification can take a variety of forms, 
the purpose of such proposals is to improve the quality of legal 
services by allowing certain lawyers to hold themselves out as 
specialists in selected practice areas. The rationale for specializa- 
tion is that lawyers will upgrade themselves to meet the specialty 
requirements and the consumer of legal services will therefore be 
in a much better position "to find the particular lawyer able to 
provide the particular service that the immediate problem re- 
quires a t  a reasonably competitive 

All of these proposals have strengths, yet some have received 
greater attention and support than others. The two proposals 
which, at  the moment, appear to merit further discussion because 
of their acceptance by the bar and concomitant import to legal 
education are mandatory CLE and the certification of specialists. 

1. Mandatory continuing legal education 

Mandatory CLE, a method of continuing education that is 
finding increasing use in other professions and occupations,331 
appears to be a concept whose time has also arrived in the legal 
profession. Over the past two years, since its adoption by the 
Supreme Court of Minnesota in April 1975,332 three other states 
have instituted some form of mandatory CLE for lawyers, and a 

329. Wolkin, supra note 321, a t  541. 
330. Smith, Random Thoughts About Recertification, Specialization, and Continu- 

ing Legal Education, 29 OKLA. L. REV. 629, 633 (1976). 
331. Various states now require some form of continuing education for a number of 

professions and occupations: 
Much of the current legislation governs the health-care fields. Seventeen 

states require continuing education for physicians. An additional 11 states have 
approved but not yet implemented similar requirements. 

Eight states have mandatory requirements for dentists and another 27 are 
considering it. Nine states have requirements for nurses, although the programs 
in three states are not yet operating. Fourteen states require continuing educa- 
tion for pharmacists, 38 for nursing-home administrators, 45 for optometrists, 
and 18 for veterinarians. 

. . . .  
Eleven states require further education for a person to be relicensed as a 

realtor, while an additional 26 are considering it. Six of the 19 states that 
regulate social work have mandated continuing education for social workers. 
Twenty-three states have passed legislation governing certified public accoun- 
tants. 

Watkins, Certification of Professionals: A Bonanza for Extension Programs, CHRONICLE 
HIGHER EDUC., Apr. 11, 1977, a t  8, col. 1. See also Section V ,  notes 96-99, 138-39 and 
accompanying text supra (use of mandatory CLE in accountancy and medicine). 

332. In re: Rules Relating to Continuing Professional Educ., 300 Minn. xxxvii (1975). 
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host of other states have established feasibility study commit- 
t e e ~ . ~ ~ ~  Although the formats for mandatory CLE may vary, they 
all have the same purpose: to maintain and improve the quality 
of the bar and delivery of legal services by requiring members to 
participate in a minimum number of educational experiences as 
a condition of their continued right to practice law. Mandatory 
CLE has undoubtedly received assistance from the current criti- 
cisms of the legal profession. But the growing interest in CLE in 
general has also been spurred by the increasing complexity of the 
law. As the medical profession has already discovered,334 post- 
graduate professional education may be necessary to meet the 
demands made by increased complexity in a profession's field of 
knowledge. As one observer of legal education has remarked, 

[wlith whole new fields of law emerging almost annually and 
specialization becoming increasingly common, even necessary, 
it is abundantly clear that the law schools cannot be expected 
to bear the full burden of legal education. The possession of a 
J.D. degree and admission to the bar can no longer be accepted 
as marks that a lawyer has completed his or her formal educa- 
tion .335 

The Minnesota plan for mandatory CLE was not only the 
first such plan, but has also been a prototype for others. I t  is a 
deceptively simple program: an attorney in Minnesota is now 
required to complete forty-five hours of "approved legal study" 
every three years.336 The program is administered by a State 
Board of Continuing Legal Education that has the power to adopt 
rules to carry out the order of the Minnesota Supreme 
The administrative problems with this plan have been surpris- 
ingly few.338 The major problems have centered on the approval 
of courses given within and without the state (credit is only given 
for the completion of board-approved courses), the grant of par- 

333. Watkins, supra note 331 at 8, col. 1: "Four states [Iowa, Minnesota, Washing- 
ton, and Wisconsin] have mandatory continuing education for lawyers, and an additional 
three have requirements for legal specializations. Legislative action is pending in nine 
states and under study in another 11." 

334. See Section V, notes 136, 138-39 and accompanying text supra. 
335. AMERICAN BAR ASSOCIATION, QUALITY LEGAL SERVICES AND CONTINUING LEGAL 

EDucATIoN 66 (1976) (National Conference on CLE, 1975) (remarks of Justin A. Stanley). 
336. MINN. S .  CT. R. CONTIN. LEGAL EDUC. 3, 300 Minn. xxxix (1975). 
337. Id. 2, 7, 300 Minn. at xxxviii, xxxx. 
338. See Byron, Mandatory Continuing Legal Education in  Minnesota: The First 

Year, 50 ST. JOHN'S L. REV. 512 (1976); Sheran & Harmon, Minnesota Plan: Mandatory 
Continuing Legal Education for Lawyers and Judges as a Condition for the Maintaining 
of Professional Licensing, 44 FORDHAM L. REV. 1081 (1976). 
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tial credit for certain courses, and the definition of "hour" for 
purposes of the rule.339 In addition, the need for several modifica- 
tions of the plan have become apparent, the most pressing being 
the need for a limited carryover of excess credits for each trien- 
nium, a situation that can arise because of the length of the 
reporting period.340 The Iowa, Washington, and Wisconsin plans 
have addressed this problem by requiring members of the respec- 
tive bars to take a minimum of fifteen credit hours each year. The 
likelihood of excess credit accruing is much less with a yearly 
reporting period, yet these plans allow for a limited number of 
carryover credits .341 

Even though the mandatory CLE programs presently in op- 
eration appear to be functioning with a minimum of administra- 
tive problems for pioneering efforts, they are too new to help shed 
light on the larger question of whether mandatory CLE is a viable 
solution to many of the problems facing the profession. As if to 
underscore the difficulty of this question, the Final Statement of 
the fourth National Conference on Continuing Legal Education 
concluded: 

Participants discussed the innovative programs now adoped in 
Iowa and Minnesota that undertake to enhance the performance 
of lawyers and judges by requiring regular participation in a 
prescribed number of hours of continuing legal education. A 
majority of the conference participants are of the view that the 
case for mandatory programs is not sufficiently persuasive to 
support a recommendation that all states now adopt them. We 
believe that there are unanswered questions concerning the spe- 
cific relationship between required programs of continuing legal 
education and the quality of legal service.342 

There are several substantial reasons for concern about the 
effectiveness of mandatory CLE programs. First, mandatory 
plans may not correct the "evils" affecting the legal profession 
which trouble the public. As explained in a report submitted to 
the Michigan State Bar by its Committee on Continuing Legal 
Education: 

339. Byron, supra note 338, a t  516-17. 
340. Id. at 518-19. 
341. For a convenient reference to the various plans, except Washington's, see 

AMERICAN BAR ASSOCIATION, supra note 335, a t  152-72. For a review of the Washington 
Plan, see Michalik, Mandatory CLE Comes to Washington, ALI-ABA CLE Rev. Apr. 8, 
1977, at 1, col. 1. 

342. AMERICAN BAR ASSOCIATION, supra note 335, a t  123. 
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It is the opinion of the Committee that the type of 
"competence" with which the Bar or general public is more 
properly concerned is that involving acts of moral turpitude, 
breach of ethics, or less than diligent work habits. There pres- 
ently exist the grievance procedures through which a client can 
process his complaint concerning the adequacy of legal services 
rendered to him. No method or manner of mandatory legal edu- 
cation courses, in your Committee's opinion, will correct the 
foregoing problems.343 

Another criticism is that there is "a lack of substantiating 
evidence that there actually is an extensive problem which re- 
quires a remedial program of some kind, and the exact nature of 
such problem, if any."344 This, of course, is the criticism that has 
been continually raised against any proposals affecting lawyers 
and legal education which maintain as a basic premise that there 
is a lack of competency on the part of certain members of the bar. 
Until sufficient empirical data is available from which the com- 
petence of the bar can be measured, there will continue to be 
subjective evaluations of competency with differing conclusions. 

The third problem is that mandatory CLE may not improve 
the professional competence of those most in need. Erwin Gris- 
wold suggests that "[tlhe lawyers who need the courses may 
attend in a perfunctory way, going through the motions but sub- 
ject to no requirements, while the lawyers who are constantly 
training themselves will largely waste their time."345 Such will 
probably be the case with those who do not want to gain benefits 
from a CLE program unless a testing requirement or some other 
evaluation technique is instituted that will have a coercive ele- 
ment beyond just a timeserving obligation. Even if a testing re- 
quirement were instituted, however, it does not follow that an 
attorney's passage of an examination on a course or subject area 
will have any relationship to the actual practice of law and 
6 6 

Finally, mandatory CLE has been criticized as being 
"unfocused." There exists a variety of specialties, experience, and 
needs within the profession, yet the present mandatory CLE 

343. Michigan State Bar Rejects Mandatory Continuing Legal Education, ALI-ABA 
CLE Rev. Apr. 1, 1977, at 7, col. 1. 

344: Dornstein, A Critique of Compulsory CLE (pt. I) ,  ALI-ABA CLE Rev., Oct. 17, 
1975, at 1, col. 2. 

345. Griswold, The Legal Profession in the United States: A Contemporary 
Appraisal, in LEGAL INSTITUTIONS TODAY: ENGLISH AND AMERICAN APPROACHES COMPARED 
125, 135 (H. Jones ed. 1976). 

346. Dornstein, supra note 344, at 4, col. 2. , 
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plans only speak to minimum hours of attendance and not to the 
types of courses in which an individual should enroll. This ques- 
tionable practice has been characterized by one critical observer: 

To a profession concerned with ensuring and maintaining 
its member's professional health, mandatory CLE is equivalent 
to imposing on each lawyer a prescription for three meals a day 
for a whole career. Such a regimen ignores the peculiar needs of 
individual lawyers, some of whom already follow it, and many 
of whom might need something equivalent to four meals a day, 
a special diet or even intensive care. Just as one might question 
the competence of a physician who prescribed such a general- 
ized approach to maintaining physical health, one may wonder 
about the seriousness of a profession that seeks to maintain its 
competence by applying the same general minimum-hour re- 
quirement to all its member~.~~'  

The response to the variety of adverse comments which man- 
datory CLE has received from its critics has been simple: the 
program is better than what is presently being done in most juris- 
dictions, which is nothing. Failure by the legal profession to react 
in some positive way to consumer concerns will only act as a 
catalyst to bring the wrath of the legislature down on the profes- 
sion's collective head.348 It has also been pointed out that volun- 
tary CLE presently reaches only a small portion of bar member- 
ship. Furthermore, while the other proposed nostrums (peer re- 
view, mandatory examinations, and others) have neither been 
market tested nor received much enthusiastic support from any 
segment of the bar, mandatory CLE has been tried and well 
received.349 Some of the criticisms of mandatory CLE, such as 
that which is directed to the lack of evaluation of participants, 
"are not arguments against the idea of mandatory education as 
such, but are, instead, arguments that its principles should be 
extended farther than has so far been considered advisable. . . . 
[Tlhere is nothing in the concept of mandatory education which 
will prevent use of these additives."350 Nor is there any proof that 
requiring lawyers to attend CLE courses will destroy the motiva- 
tion of those who have voluntarily undertaken programs of self- 
improvement. A CLE program will only officially recognize "the 

347. AMERICAN BAR ASSOCIATION, supra note 335, at 7-8 (paper presented by Charles 
C. Bingaman) . 

348. Wolkin, A Better Way to Keep Lawyers Competent, 61 A.B.A.J. 574,574 (1975). 
349. Byron, supra note 338, at 514-15. 
350. Sheran & Harmon, supra note 338, at 1093. 
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importance of what they have been doing all along."351 It is appar- 
ent from these arguments that even its strongest supporters do 
not believe that mandatory CLE is a cure-all for professional ills. 
In fact, i t  may only be a Band-Aid where the resources of the Red 
Cross are required; it does, however, represent a halting step by 
a profession in need toward concern about competency. 

2. Certification of specialists 

As Packer and Ehrlich note, specialization has long been a 
reality a t  the bar: 

[Slpecialization is already a fact in the legal profession: many, 
if not most, lawyers concentrate their practice in particular 
areas. Specialization may be by client (whether the government, 
or an individual corporation, or a particular industry such as 
drugs or automobiles), by locale (all the types of people in a 
confined area, such as a town or a neighborhood), by fields of 
legal doctrine (labor law, patents, probate, etc.), by tasks (nego- 
tiation, lobbying, litigation, etc.), or by institutional setting (the 
Federal Trade Commission, a particular court, legislature, etc.) 
among others. Such specialization is already part and parcel of 
the legal profession and is a fact.352 

The question, then, is not whether specialization exists but 
whether it should be formally recognized. The ABA, through its 
Special Committee on Specialization, has wrestled for some time 
with the question of whether an official imprimatur should be 
given to legal specialities. Without finally resolving the 
the committee has promulgated the following guidelines to those 
associations desiring to develop specialization programs: 

1. Participation . . . should be on a completely voluntary 
basis. 

2. A certified specialist should not retain the referred 
client upon completion of the referred matter. He should not 
again represent the client without the consent of the client's 
lawyers. 

3. Certified legal specialists should be permitted to give 
appropriate and dignified notice that they are certified legal 
specialists, designating the particular fields of law in which they 
are so certified. 

351. Id. at 1093-94. 
352. H. PACKER & T. EHRLICH, supra note 53, at 10-11. 
353. The committee takes "the position that it neither approves nor objects to the 

concept of formal recognition of lawyer specialists." AMERICAN BAR ASSOCIATION, SUMMARY 
OF ACTION AND REPORTS TO THE HOUSE OF DELEGATES NO. 238, at 2 (1974) (Recommendation 
and Report of the Special Committee on Specialization)(replacing A.B.A. REP.). 
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4. Any lawyer, alone or in association with any other law- 
yer, should have the right to practice in any field of the law, even 
though he is not certified, therein; any lawyer, alone or in asso- 
ciation with any other lawyer, should also have the right to 
practice in all fields of law, even though he is certified in a 
particular field of law. 

5. A lawyer may be certified in more than one field of the 
law if he meets the standards established therefor. 

6. All responsibilities and privileges derived from the cer- 
tification as a specialist should be individual and may not be 
attributed to or fulfilled by a law firm. 

7. Any lawyer may publish in reputable law lists and legal 
directories a statement that his practice is confined to one or 
more fields of law, whether or not he is certified as a specialist 
therein. 

8. Appropriate safeguards to insure continued proficiency 
as a specialist should be provided. 

9. Adequate financing to cover the cost of administration 
should be derived from those who are certified as  specialist^.^^" 

The goals underlying these guidelines and the professional spe-, 
cialization movement in general are directed at improving the 
quality of legal services, increasing public access to the profes- 
sion, and decreasing unit costs.3" It follows then that specializa- 
tion plans will only meet these goals if they are proven successful 
in bringing the client in need together with the proper lawyer. 

There have been a number of proposals made regarding the 
best way to effectively certify legal specialists. California, Flor- 
ida, New Mexico, and Texasss6 have adopted specialization plans 
that parallel the most common of these proposals. The California 
plan,3m the oldest in existence, came into being in 1971 with the 
creation of the California Board of Specialization. This plan is 
also the most rigorous yet adoped in any jurisdiction. Pilot pro- 
jects in three specialties-criminal law, workmen's compensa- 
tion, and taxation-were established in 1973 under the direction 
of the California Board of Specialization, with advisory commit- 
tees appointed to oversee each specialty.358 For the first two years 

- 

354. Special Committee on Specialization, Report, 94 A.B.A. REP. 248, 252 (1969). 
355. Brink, Let's Take Specialization Apart, 62 A.B.A.J. 191, 191 (1976); Fromson & 

Miller, Specialty Certification, Designation or Identification for the Practicing Lawyer-A 
Look at Midstream, 50 ST. JOHN'S L. REV. 550, 552 (1976). 

356. For an outline of the Texas plan, see Texas Plan for Recognition, Regulation of 
Specialization in the Law Suggested, 34 TEx. B.J. 407 (1971). The Texas specialization 
program will not be examined because it is patterned closely after the California scheme. 
Supreme Court Clears Way for Specialties in Law, 37 TEx. B.J. 669, 669 (1974). 

357. CAL. BUS. & PROF. CODE § 6076, rule 2-106 (West Supp. 1977). 
358. Standards for Specialization Announced, 48 CAL. ST. B.J. 80 (1973). 



920 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

after adoption, a "grandfather" clause was in effect for individu- 
als who had practiced at least ten years and could demonstrate a 
substantial involvement in a specialty area for at least three years 
immediately prior to application for cer t i f icat i~n.~~~ For those at- 
torneys not eligible under the "grandfather" clause who desire 
specialty certification, the program requires at least five years of 
practice, a substantial involvement in the specialty, special edu- 
cational experience in the field, and passage of a written and, in 
certain cases, oral examination.360 Once certified under this latter 
program, an individual must be recertified every five years, again 
demonstrating substantial involvement and educational experi- 
ence in the specialty during the preceding five-year period. Fail- 
ing to meet these requirements for recertification, a certified spe- 
cialist can still take a special exam which, if passed, will suffice 
for recertificati~n.~~~ Once certified in California, a specialist can 
note his certification in legal directories and classified pages in 
the telephone 

In contrast to California's plan, the New Mexico program is 
best described as an identification plan.363 The New Mexico Bar 
Association makes no attestation as to the competence or exper- 
tise of those designated as specialists under the plan.364 In 1974 
the New Mexico Specialization Board, which administers the 
plan, recognized sixty-two separate specialties.365 In order for a 
practitioner to be designated as a specialist, he must demonstrate 
to the Specialization Board by affidavit that he has devoted at  
least sixty percent of his practice in each of the past five years to 
a given field.366 Continued eligibility to use a specialty designa- 
tion requires that the specialist continue to devote at least sixty 
percent of his time to practice in the specialty.367 The specialty 
designation allows an attorney to so state in the classified pages 
of the telephone book, in bar lists, and on letterheads and busi- 
ness cards.368 Those attorneys who do not meet the sixty percent 

359. Supreme Court Approved: Pilot Program in Legal Specialization, 46 CAL. ST. 
B.J. 182, 184-85 (1971). 

360. Id. at 185. 
361. New Standards Set for Certification and Recertification of Legal Specialists, 50 

B.J. 309, 311, 313-14 (1975). 
CAL. BUS. & PROF. CODE § 6076, rule 2-106 (West Supp. 1977). 
Fromson & Miller, supra note 355, at  556. 
Pickering, Why I Favor the New Mexico Plan, 48 FLA. B.J. 180, 182 (1974). 
N.M.S. CT. R. GOVERN. SPEC. BD. 6, App. A. 
N.M.C. PROF. RESP. 2-l05(B)(l)-(2). 
Id. (B)(4). 
Id. (B) (3). 
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requirement may still list themselves as engaging in a limited 
practice.369 

A third type of specialization plan has been adopted by the 
Supreme Court of Florida in an attempt to blend the best of the 
California and New Mexico programs.370 The Florida plan has 
developed specialty designations in twenty areas of practice.371 An 
attorney can seek certification in a maximum of three areasn2 by 
application to the Board of Governors of the Florida State Bar 
attesting that during the past three years he has had substantial 
experience in a specialty or specialties and will continue to pursue 
a course of education in the specialties as required by the bar.373 
Recertification can be obtained every three years with a showing 
by the specialist that he has completed at least thirty hours of 
approved CLE in the specialty.374 Once certified, a specialist may 
so indicate in the classified pages of the telephone book, in law 
lists, and on letterheads, business cards, and office doors.375 

All of the plans as presently proposed or enacted have several 
important features in common: (1) participation by lawyers in 
the specialty programs is voluntary; (2) once a specialist is desig- 
nated as such, he is not limited to practice in that specialty; (3) 
lawyers not designated as specialists in an area where such desig- 
nations exist are not excluded from practicing in that specialty; 
and (4) the plans permit a limited amount of public information 
dissemination concerning the lawyer's specialty  designation^.^'" 
With such common elements, the plans are in general compliance 
with the ABA guidelines on specialization and do appear to em- 
body certain safeguards to protect the public from those who 
would abuse the opportunity to certify as specialists. 

The collective experience of the states having existing plans 
can make a strong case for the adoption of specialty certification 
schemes by other jurisdictions. For example, one survey indicates 
that many people "do not go to lawyers because they have no way 
of knowing which lawyer is competent to handle their particular 
problem."377 With specialty designations the uninformed public 

369. Id. (C) (1). 
370. In re Florida Bar, 319 So. 2d 1 (Fla. 1975); Fromson & Miller, supra note 355, 

at 557. 
371. INTEGRA~ON R. h. B. art. XVII, 4 3(b) & Sched. A. 
372. Id. 5 4(d). 
373. Id. $ 4  4(a), 5(a). 
374. Id. 4 9(b)-(c). 
375. Id. 4 7(a). 
376. See Brink, supra note 355, at 192; AMERICAN BAR ASSOCIATION, supra note 335, 

at 20 (paper presented by Roderick N. Petrey). 
377. B. CURRAN & F. SPAULDING, THE LEGAL NEEDS OF THE PUBLIC 95 (1974). In this 
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will become more aware of lawyer services, thereby greatly in- 
creasing the accessibility of lawyers from the consumer view- 
point. Such designations will also rid the public and the profes- 
sion of the notion that all lawyers are equally well equipped to 
handle any legal problem when, in actuality, de facto specializa- 
tion in the profession presently exists.378 As has been noted, 
"[b]lindness to this fundamental fission inhibits the effective 
solutions demanded by the organized bar with respect to the 
problems of lawyer's competence by consumers."379 Moreover, 
once lawyer and client are brought together through the special- 
ization process, the client will receive high quality service a t  a 
reasonable cost because the problem can be handled more speed- 
ily and proficiently by an attorney fully familiar with the legal 
ramifications of a particular issue.380 At the same time, the lawyer 
will benefit because specialization would improve office effi- 
ciency. Ostensibly, "[slince time is a lawyer's stock in trade, the 
specialist is able to handle more transactions in less time a t  
greater profit to himself and at  a saving to the client."381 Equally 
important, specialization will encourage lawyers to improve their 
professional competence by participating in CLE and self- 
improvement programs in order to obtain or retain a specialty 
certification .382 

Specialization, as with some of its sister proposals aimed a t  
improving professional competency, has not met with universal 
acclaim. One of the most disturbing accusations is that special- 
ization proposals are but another scheme invented by lawyers to 
substantially increase their incomes. One critic charges that 
"doctors have been using it for years to bill their patients, but it's 
only been recently that lawyers have realized they can make still 
more money if they 'specialize.' "383 Another troublesome charge 
is that specialization will act as a vehicle to exclude women and 
minorities from meaningful practice opportunities. Because spe- 

survey, representative of the American adult population, 79.2% of those responding agreed 
that many people are not aware of which lawyers are competent and thus do not seek legal 
advice. Id. 

378. 
379. 
380. 
381. 

(1970). 
382. 
383. 

a t  4, col 

Smith, supra note 330, a t  633-34. 
Id. a t  633. 
Hadlow, Florida Plan of Specialization Is Workable, 48 FLA. B.J. 151,151 (1974). 
Derrick, Specialization: Where Do W e  Go From Here?, 33 TEX. B.J. 255, 259 

Adams, The Florida Plan Is Best, 48 FLA. B.J. 185, 185 (1974). 
von Hoffman, Legal Specialty Newest Ripoff?, Chi. Tribune, Jan. 2, 1975, $ 2, 
3. 
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cialization proposals often have educational and timeserving ele- 
ments, and women and minorities have only recently been wel- 
comed into the legal profession, "they haven't been around long 
enough to get the experience and they don't make enough to pay 
for the [required] This same argument, of course, 
could be extended to include every young lawyer entering the 
profession, which seems to somewhat mitigate the accusation. 

Other concerns go to the broader question of whether special- 
ization programs really will improve the delivery of legal services 
by increasing accessibility and competence. If, in fact, specializa- 
tion does improve professional quality and create high standards, 
is there not a danger that  these specialists will become elite 
"super-lawyers" catering only to a wealthy clientele while shut- 
ting themselves off even more from the client of moderate means 
for whom specialization designations are primarily intended?3R5 
Should members of the public believe that specialization will 
decrease the cost of legal services, especially in light of what 
specialization has done to the cost of patient care in 
Will specialization designations benefit the solo practitioner and 
"country" lawyer, many of whom are already experiencing a fi- 
nancial struggle, or will it primarily benefit the big-city, large- 
firm lawyer?:ix7 Finally, does certification of specialists based pri- 
marily upon length of years in practice and some continuing edu- 
cation requirements really have any relationship to proficiency 
and competency in the practice of law?:3xx The answers are not yet 
available, but the questions ring true enough to act as a warning 
that "[tjhe legal profession must take great care not to emulate 
the many occupational groups that have managed to convert li- 
censure from a sharp weapon of public defense into a blunt in- 
strument of self-enrichment.":$u9 

- - - - -- - 

3 8 4  Id. a t  col. 5. 
385. R. ZEHNLE, SPECIALIZATION IN THE LEGAL PROFESSION 12 (1975). An example of this 

argument is that specialists in trial advocacy, as proposed by Chief Justice Burger, would 
quickly evolve into British-style barristers, creating a barrister-solicitor distinction with 
its accompanying "elitist" notions. Cf. Griswold, supra note 345, a t  137 (limitations 
placed on a barrister's practice make adoption of a similar system in America unlikely). 

386. R. ZEHNLE, supra note 385, a t  13. 
387. Derrick, supra note 381, a t  258. 
388. Cf. Note, Legal Specialization and Certification, 61 VA. L. REV. 434, 442-44 

(1975)(contending that certification of specialists can promote competency in the profes- 
sion). 

389. Gellhorn, The  Abuse of  Occupational Licensing, 44 U .  CHI. L. REV. 6, 23 (1976). 
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F. Legal Education and the Training of Lawyers: 
Once Again, Lightly 

Robert Gorman, in a thoughtful essay on legal education 
written at the beginning of this decade, made the following obser- 
vation: 

Reform in legal education is likely to come slowly. Lawyers 
generally and law teachers in particular are inclined toward a 
careful parsing of the issues, an articulation of the pros and 
cons, and movement which can at best be called incremental. 
But movement there must be. That this proposition is becoming 
increasingly acknowledged is a cause for optimism in 1971. 
Hopefully, the end of the decade will find us with some of the 
answers for many of the questions which so many of us are 
asking at its beginning.3g0 

The issues of concern to Gorman in 1971 revolved around clinical 
work, skills training, interdisciplinary study, individual instruc- 
tion, and the two-year law school.391 It is interesting to note that, 
instead of providing answers to any of the questions raised by 
these issues as we approach the end of the decade, this study has 
probably identified even more issues than those raised by Profes- 
sor G~rrnan.~" This, unfortunately, confirms all too vividly his 
observation that change in legal education is a slow and difficult 
process. 

Even though the issues have only expanded without resolu- 
tion, there has been a shift in the focus of the debate. Today the 
magic elixir is "competency." The term proves itself hard to de- 
fine and even more difficult to understand when applied to law 
schools and the legal profession. Competence may be elusive be- 
cause it is relative and situational.393 Not all lawyers possess the 

390. Gorman, supra note 156, at 851. 
391. Id. at 846-49. 
392. The other major issues that have emerged involve the relationships between the 

bar and legal education, postgraduate training, professional responsibility and ethics, and 
the financing of legal education. All of these issues have been given separate treatment 
in this Section except for those concerning professional responsibility and financing. These 
two issues so permeate any discussion of legal education that any separate treatment, 
other than as part of the larger issues treated in this study, would be redundant. For an 
orientation to the professional responsibility and financing issues, see Section 11, notes 23- 
28 and accompanying text supra. See generally P. SWORDS & F. WALWER, THE COSTS AND 

RESOURCES OF LEGAL EDUCATION (1974); Ehrlich & Schwartz, Can Legal Costs Be Reduced 
by Restructuring Our Law Schools?, LEARNING AND THE LAW, Summer 1975, a t  29; Myers, 
Curricular Reform: Budgetary Restraints and Responsibility to the Profession, 27 J .  LEGAL 
EDUC. 1 (1975); The Second Annual Baron de Hirsch Meyer Lecture Series: The Lawyer's 
Role in Society, 30 U .  MIAMI L. REV. 789 (1976); Weinstein, Economic Scarcity as a Threat 
to Academic Freedom, LEARNING AND THE LAW, Winter 1977, a t  29. 

393. Carrington, On the Pursuit of Competence, TRIAL, Dec. 1976, a t  36. 
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same skills, no matter how excellent their training, nor can they 
always control their environment. For example, one commentator 
has asserted that "much of the adverse comment on lawyer per- 
formance is directed at  situations which all but prohibit compe- 
tent performance. I have in mind the great bulk of criminal litiga- 
tion which is conducted in such haste and volume that effective 
advocacy is prevented."3g4 Probably, then, the major element of 
competence is a t t i t ~ d i n a l . ~ ~ ~  An attitude on the part of lawyers 
evincing, for example, pride and motivation will receive a positive 
response from consumers of legal services. On the other hand, 
lack of the same will be viewed as  incompetence. Thus, in trying 
to establish standards of professional competency for lawyers, the 
difficulty is not only definitional but goes to what systems of 
measurement can and ought to be used. Perhaps the only valid 
measure of competency will turn out to be the "test" developed 
by Justice Stewart for identifying obscenity: you will know it 
when you see it. 

The trends discussed in this Section have also signaled a 
growing schizophrenia in legal education as i t  tries to move closer 
to the profession while staying close to the university.3g6 At pres- 
ent, no amount of lip service to the notion of meshing practice 
and theory is going to hide the tension that exists between ele- 
ments of the practicing bar and the academic community. This 
phenomenon is due, in part, to a natural tension between "town 
and gown" and to the possibility that  the profession itself is 
"particularly rife with a sense of tension, contradiction, and am- 
bivalence; both in our [the profession's] own aspirations, the 
way we criticize ourselves and each other, what societies expect 
of us, and what the rest of society perceives that we have to 
give."3g7 The tension may also be due to mixed expectations, with 
most academicians seeking to maintain a narrow educational 
focus for purposes of quality control while many practitioners 
(and a growing number of educators) want to turn law schools 
into teaching hospitals with a smorgasbord of educational func- 
tions. At present, the more traditional approach prevails. As Bay- 
less Manning has noted: "Law schools are like MacDonald's 

- - pp 

394. Id. 
395. Id. 
396. See Cramton, Getting the Law School Down to Where the World Is, LEARNING 

AND THE LAW, Spring 1976, at 49. 
397. Leventhal, Professional Responsibility: Keynote Address of the Second Annual 

Baron de Hirsch Meyer Lecture Series, 30 U .  MIAMI L. REV. 789, 791 (1976). See generally 
Section VII infra. 
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[sic]: they do what they do extremely well, but they don't do 
very many things."39s There is also some evidence of a generation 
gap apparent in this tension, with older practitioners having diffi- 
culty understanding and accepting many of the attitudes of 
younger lawyers and blaming the law schools for the problem. But 
perhaps the greatest tension arises from a difference in views of 
what the lawyer is-a provider of legal services or a social engi- 
neer. If the former, then why study matters unrelated to the 
practical needs of a lawyer-client relationship? If the latter, why 
not devote the majority of formal education to policy study? 
These extreme positions have been cleverly described by a British 
pedagogue as the "Pericles or plumber" phenomenon: 

The image of the lawyer as a plumber is a simple one. "The 
lawyer" is essentially someone who is master of certain special- 
ized knowledge, "the law," and certain technical skills. What he 
needs is a no-nonsense specialized training to make him a com- 
petent technician. A "liberal" education in law for such a func- 
tionary is at best wasteful; at worst it can be dangerous. Imagine 
the effect, it might be argued, on our drains and central heating 
systems if our plumbers had been made to study the history and 
philosophy of plumbing, the aesthetics of drains, housing policy, 
Roman baths, comparative plumbing, and a special subject in 
the water supply of the Houses of Parliament. When practition- 
ers emphasize the value of a broad education for intending law- 
yers, they frequently also indicate that it is of secondary import- 
ance whether or not it is in law. Some go so far as to say that a 
subject other than law is to be preferred for university study. If 
plumbers are to study philosophy, it should not be the philoso- 
phy of plumbing. 

At the other extreme is the image of the lawyer as Peri- 
cles-the law giver, the enlightened policy-maker, the wise 

We now turn our full attention to this most pervasive of all 
problems facing legal education. 

-- - - - - 

398. Manning, Bridging the Gap, LEARNING AND THE LAW, Spring 1976, a t  47. 
399. Twining, Pericles and the Plumber, 83 L.Q. REV. 396, 397-98 (1967) (footnote 

omitted). . 



SECTION VII 

In the introduction to this Article, we noted that this Section 
would be devoted to an integration of ideas developed in preced- 
ing Sections and to impressions derived from our law school vis- 
its, follow-up questionnaires, and our reading of the literature on 
legal education. When we began the research for this project, we 
were not searching for specific issues; rather, our purpose was 
quite broad. Our intention was little more specific than one of 
attempting to develop a better understanding of contemporary 
American legal education. During the research and writing of this 
Article, however, as we considered the experiences of English 
legal education, the educational programs in other professions, 
and the history of and recent trends in American legal education, 
we were struck by the repeated emergence of one issue: the ten- 
sion between "practical" and "theoretical" orientations in profes- 
sional training. A corollary issue was highlighted by this tension: 
whether the practical-theoretical curricular mix used by most law 
schools has an effect on the kind of practice law school graduates 
select. Although this Section discusses both issues, we do not 
presume to reach firm conclusions for either, particularly since 
throughout this study we have always abjured a prescriptive pur- 
pose and since inconclusive data always preclude definitive an- 
swers. We do presume, however, to illuminate these issues in our 
own way and to offer the occasion for reflection by our readers. 

A. The Content and Dynamics: "Ractical" 
Versus "Theoretical" 

What is meant by the content of American legal education 
presumably is self-evident; but the meaning of the dynamics of 
legal education may not be so clear. The dynamics of legal educa- 
tion consists of the interplay of forces and factors that contribute 
to the patterns of change or stability in American legal education. 
One way to approach the analysis of such forces and factors is to 
conceptualize American legal education as a complex set of inter- 
actions among individuals and institutions that have varying in- 
terests, values, and perspectives. Out of the clash or cooperation 
among people and institutions emerge the customary practices 
and conventional wisdom of a field of human endeavor. 

In one sense, because customary practices and conventional 
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wisdom are passed from generation to generation, we are all the 
captives of history. In another sense, however, we determine our 
own destinies in tha t  such practices and wisdom continue to 
thrive or perish depending upon the degree to which they are 
consonant with the subjective interests, values, and perspectives 
of each generation. Thus, the principal tasks involved in attempt- 
ing to understand the dynamics of American legal education are 
the identification of the people and institutions who impact on 
legal education, the specification of their respective interests, val- 
ues, and perspectives, and the assessment of the influence that 
each may have over educational outcomes. 

In addition to such subjective factors, there are objective 
factors that determine or constrain events. In our historical re- 
view of English legal education,' for example, it was noted that 
the invention of the printed book impinged on the tradition of 
oral teaching in the Inns of Court. Similarly, the development of 
copying machines (especially xerography) since World War 11 has 
done much to change the study habits of students and the brief- 
ing procedures of attorneys. Objective factors clearly play a part 
in the change or stability of an educational system just as do 
human intention and will. 

Both subjective and objective factors have contributed to the 
longstanding, and perhaps inevitable, tension between practical 
and theoretical training in the law.2 This tension may be framed 
as a question: Should legal education be directed primarily 
toward the technical training of aspiring practitioners, toward 
the more traditional academic education of lawyers who have a 
broad theoretical understanding of law and its role in society, or 
toward some reasoned, negotiated, or coerced combination of the 
two? 

1. Examples of the dichotomy: Types of law school graduates 

In order to analyze the practical-theoretical dichotomy in 
legal education, it is helpful to define several "ideal types" of law 
school graduates. Ideal types serve to clarify reality by taking 
essential ideas out of the complexity of social reality, extrapolat- 
ing them to their logical conclusion, and examining them uncon- 

- -- -- pp 

1. Section IV, notes 25-78 and accompanying text supra. 
2. The historical review of American legal education in Section III and of English 

legal education in Section IV evidences the age and persistent vitality of practical- 
theoretical tension in America and England. See generally Sections ID & IV supra. The 
existence of roughly the same issue in American and English legal education suggests that 
the interests and perspectives of practitioners and academicians may always be suffi- 
ciently divergent to produce some tension between practice and theory. 
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taminated by other influences or factors. Defining ideal types of 
law school graduates also helps to demonstrate the curricular 
alternatives law schools have along the practical-theoretical con- 
tinuum. 

a. Type one: The "Technician. " If there is anything calcu- 
lated to arouse the ire of many law professors, it is the suggestion 
that their law school is nothing more than a trade school that  
trains tradesmen or "Technicians. " A trade school presumably 
would train the Technician in black letter law, probably that of 
a single jurisdiction, and ordinarily would be strongly oriented 
toward grooming its graduates to pass the bar examination of that 
jurisdiction. Apart from black letter law training and preparation 
for the passage of the bar examination, a trade school would focus 
on "how-to-do-it" knowledge through the provision and use, for 
example, of checklists, practice and procedure manuals and 
forms, and practical exercises in drafting and pleading. The ob- 
ject of a trade school would be to train Technicians who, upon 
graduation, would be prepared to practice law, perhaps even as 
solo practitioners. Some form of clinical experience would ob- 
viously be a crucial ingredient to that end. 

b. Type two: The "Scholar. " The "Scholar" is roughly the 
opposite of the Technician. The label "Scholar" is not meant to 
indicate that this type of law graduate will only become a re- 
searcher or academician; rather, the term should imply "a 
learned personw-one prepared to enter a learned profession. The 
education of a Scholar would contrast sharply with that of a 
Technician. Comparatively little attention would be paid to 
black letter law and only rarely would the law of a particular 
jurisdiction be emphasized. Instead, a Scholar would learn the 
history, traditions, and philosophical foundations of 'the law, in 
addition to current legal theories. The Scholar would also con- 
struct a broad conceptual framework into which Anglo-American 
substantive and procedural law could be fitted. The Scholar 
would be educated as a skilled legal researcher so that he would 
look up precise points of law for himself. Ideally, the Scholar 
would acquire a comparative understanding of the law by study- 
ing foreign legal systems and traditions and would be exposed to 
a variety of inter-disciplinary courses. The education of a Scholar 
would not be oriented toward the passage of any particular bar 
examination, since such an orientation would be regarded as be- 
neath the dignity and purpose of legal education and since the bar 
examination would be viewed as a rather simple obstacle that 
well-educated students could surmount on their own (although 
possibly by taking a crash bar review course). Ordinarily, the 
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Scholar would receive little training in practical skills. Such skills 
would be learned after law school, pesumably under the tutelage 
of practicing lawyers. In short, a Scholar would usually not be 
well-prepared for practice immediately upon graduation from law 
school, but rather would be well-equipped to learn how to prac- 
tice, either by muddling through on his own or, more likely, under 
the guidance of others. 

c. Type three: The "Practitioner. " The "Practitioner" is a 
cross between the Technician and the Scholar. As such, the Prac- 
titioner is harder to define than the two "pure" types, but is also 
more likely to be the graduate product most law schools produce. 
That is not to say that the Technician and the Scholar are "straw 
men"; they represent opposite and quite viable alternatives in 
legal education products that do affect the direction law schools 
choose to take. But, while there may indeed be some legal educa- 
tors who in their most candid moments would argue for some- 
thing close to one of the pure types, most professors, even though 
favoring the tendencies of one or the other of the first two models, 
would no doubt admit the necessity of some combination of the 
two. 

The Practitioner would generally enter the practice of law 
upon graduation and would therefore have an interest in learning 
the skills of practicing lawyers. Thus, major pressure for "bread- 
and-butter"  course^,^ covering subjects thought to have a clear 
practical utility in the practice of law, would likely come from 
such students. A Practitioner school, influenced by the orienta- 
tion of its students and their desire for bread-and-butter courses, 
would accept the goals of practical training and preparation for 
bar examinations as legitimate, although certainly not exclusive, 
law school objectives. 

A practitioner law school would also include significant as- 
pects of "scholarly" training. The pressures for scholarly goals 
would likely come, although not necessarily unanimously, from 
members of the law faculty. Such faculty members encourage the 
study of law as an academic subject, often divorced from its 
practical application. The Practitioner would perceive legal sub- 
jects to be ranked and classified according to intellectual chal- 

3. The scope and common usage of this designation is remarkable. We found it used 
with common meanings during our law school visits around the country, and i t  appears 
in the literature of legal education as well. See, e.g., Benthall-Nietzel, An Empirical 
Investigation of the Relationship Between Lawyering Skills and Legal Education, 63 K Y .  
L.J. 373, 389 (1975). Often bread-and-butter courses, such as evidence and procedure, 
overlap with bar examination subjects. 
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lenge rather than according to the frequency with which such 
subjects would probably' be encountered in practice. 

The pressures for practical and scholarly ends might lead 
ideally to a balance between practical and theoretical training. 
One may think that the outcome of a reasoned balance between 
the two extremes is such an obvious one that there is little point 
in posing the Technician and the Scholar as alternatives to the 
kind of graduate a Practitioner law school could produce. Forces 
for the two extremes, however, are often shifting and unequal; 
while balance may be the expected or even the desired outcome 
of these conflicting pressures, it is often not the actual one. Even 
if a Practitioner school attempts some reasoned balance between 
practical skills and theoretical understanding, there may yet be 
certain subjects that are explicitly or implicitly touted in that 
they are regarded as intellectually challenging4 or as leading to 
prestigious or financially rewarding forms of practice. Should 
that occur, the impact of "channeling" law students into certain 
fields of specialization on the delivery of legal services in low 
status fields would be a matter of genuine concern, even in a 
Practitioner school tha t  is "balanced" between practical and 
theoretical orientations. 

2. Forces and factors i n  the  dichotomy: Identification, 
specification, and assessment 

By demonstrating the range of orientation possibilities on the 
practical-theoretical continuum from which law schools may 
choose, the above review of three types of law school graduates 
provides a good backdrop against which developments in legal 
education can be viewed. The process of making that and other 
chcices-the dynamics of legal education-is governed by a fa- 
miliar kind of "politics" in which a number of politicians take 
active part. Law professors, practitioners, judges, and students 
are the front-runners, and an analysis of their interests, values, 
and perspectives, as well as their respective power and influence, 
provides insights into the political future of practical versus theo- 
retical legal education. 

Before outlining our impressions of the various political 
forces, an important caveat must be noted. Our impressions are 
based in part on interviews conducted a t  ten American law 

4. For a discussion of the hierarchy of intellectual values in law school subjects, see 
R. Pipkin, R. Stokes, & E. Spangler, Contingencies in the Development of Cynicism 
Among Law Students, 18-19 (unpublished, undated paper presented a t  the 1976 Meetings 
of the Section on Professions of the American Sociological Association). This paper is 
further discussed at  notes 80-87 and accompanying text infra. 
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schools and follow-up questionnaires administered at  eight law 
schools.Ve have used the responses to the questionnaires only 
as a check on the reliability of the impressions we derived from 
our visits and live interviews, because the response rates were 
quite low.%eferences to questionnaire responses in this Section 

5. We are indebted to the American Bar Foundation (ABF) research program in legal 
education and to Felice J. Levine and James M. Hedegard, authors of the Law Student 
Inquiry. Our Law Student Questionnaire, Appendix B infra, is based upon their work. 
Their efforts in turn were built upon the work of others. For a more complete description 
of the derivation of our questionnaire, see Section I, note 6 supra. Our Law Faculty 
Questionnaire is found in Appendix A infra. 

6. Following our visits we conducted a single mailing of questionnaires to a sample 
of students a t  the schools we visited. Since cooperation in the administration of the mail 
questionnaires was not forthcoming from two schools, questionnaires were sent to students 
a t  only eight schools. The mailing was conducted during the spring of 1976. The response 
rates were disappointing, due probably to the length of the questionnaire (13 pages), the 
fact that it contained a number of open-ended essay items, and the absence of follow-up 
mailings. Since the questionnaires were not the primary basis of our study, we determined 
not to use our limited time and resources for follow-up mailings. The response rates from 
the single mailing were as follows: 

School Number mailed Number returned 

- - - 
Totals 1131 202 17.9 

Of the 202 responses, 57 were from first-year students, 64 were from second-year 
students, 73 were from third-year students, and 4 were from fourth-year evening students. 
Four responses were uncodable as to class standing. 

School A is a private law school in the Southwest. School B is an urban public law 
school in the upper Midwest. School C is a major state university in the Midwest. School 
Z I  is a private law school on the West Coast. School E is a urban public law school in the 
lower Midwest. School F is a night law school in the Midwest. School G is an urban public 
law school in the Northeast. School H is a small private law school in the Midwest. 

School A is the law school mentioned in Section I that was visited several times during 
the fall 1975 semester. Since we undertook a more in-depth study of that school than of 
the rest, we sent our questionnaire to 50% of the registered students a t  that school. School 
D has two distinct curricular programs, and we increased our mailing there in order to 
sample students from both programs. School G had a number of students away from 
campus on legal internships, so we increased our mailing slightly there. One hundred 
questionnaires were mailed to students a t  each of the remaining schools. Students were 
selected for the mailing from matriculation lists provided by the law schools. Since the 
number of questionnaires to be mailed was predetermined, we divided the total students 
a t  a school by the number of questionnaires to be mailed and selected every nth (e.g., 6th) 
student to receive a questionnaire. When necessary we rounded out the mailing by choos- 
ing the 99th and 100th student randomly from the matriculation list. 
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will thus be illustrative rather than conclusive. 
a. Law Professors. The dominant mold of law faculty mem- 

ber might be called the traditional legal scholar. Such professors 
tend to view law as an academic discipline and to take their role 
definition from that of the university professor. Professional suc- 
cess in the traditional legal scholar's view is likely to depend on 
scholarly research and publication of his work in prestigious jour- 
nals, which in turn is often reflected in promotion and tenure 
policies. One traditional career route for the legal scholar is from 
a high-ranking position in his law school class (preferably a t  a 
prestigious school and with law review experience), to a judicial 
clerkship, and then to an assistant professorship in a law school. 
Many legal scholars lack extensive experience in the practice of 
law, and some view legal practitioners with considerable disdain. 

Another kind of law professor might be called the  
practitioner-scholar. Such professors usually have gained some 
professional expertise in practice, often in a highly specialized 
field, and then have moved to law school teaching rather early in 
their careers. Practitioner-scholars are more likely to identify 
with the practicing bar than are traditional legal scholars, but 
they are also inclined to use traditional teaching methods and to 
identify substantive legal research as one of their primary goals. 
This type of professor sees less cleavage between law school and 
the practice of law than does the traditional legal scholar and is 
more likely to accept practical training as one of several goals of 
the law school. 

The clinical law teacher is a relative newcomer to legal edu- 
cation and, as yet, is in a distinct minority. Such teachers are 
quite willing to advocate practical training for students, even as 
a primary goal for a law school. Their view is that students should 

We also mailed or distributed a separate but related 10-page questionnaire to the law 
faculty at the eight schools. The response rates from the faculty questionnaire were also 
disappointing. Questionnaires were distributed to 219 faculty members; the response rate 
was 19.6% (43 responses). The number of faculty responses was insufficient to allow the 
presentation of tabular results. Our faculty and student questionnaires are reprinted in 
Appendixes A & B infra. 

We are well aware of the serious problems associated with the aggregate response rate 
of 17.9% for our student questionnaires. Consequently, we have limited our reliance on 
these data. Comparisons between schools are clearly inappropriate, especially given the 
small absolute number of responses from schools B, F, G, and H. We will use our student 
questionnaire results only to suggest hypotheses where we have supporting impressions 
derived from our visits and oral interviews or where other studies with more acceptable 
response rates also exist. We should say that we were often more impressed with the 
commonality of our student responses than with the differences. We believe, therefore, 
that the 202 student responses shed some light, albeit partial and tentative, on current 
student attitudes toward American legal education. 



934 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

be prepared for practice by adding to the traditional law school 
curriculum those courses and settings in which students can learn 
by "doing" under supervision. Another significant aspect of this 
orientation is the belief that professional ethics and responsibility 
can best be taught by experiences with actual clients in real life 
settings. 

Closely related to clinical law teachers are professors who 
teach tactics or techniques, although usually not in clinical set- 
tings. Such professors teach courses in trial tactics, interviewing, 
counseling, and negotiation and sometimes use computer- 
assisted instruction and simulations as teaching strategies. As 
with clinicians, this group is composed of relative newcomers to 
legal education who accept practical training as a desirable law 
school goal. 

Another type of law professor, the interdisciplinarian, is a 
member of a relatively small group composed of professors with 
either joint or terminal degrees in fields other than law. In their 
desire to make law a broad liberal education, interdisciplinarians 
share a theoretical orientation with traditional legal scholars, but 
they may also be in conflict with traditionalists over the rele- 
vancy of other disciplines to achieve that end. For example, some 
traditional legal scholars characterize the methodology of legal 
reasoning as "hard" (rigorous) but describe the methodology of 
the social sciences as "soft" (imprecise). Social scientists who 
teach in law schools may be inclined to reverse that assessment. 

Finally, there are law professors who can be called 
"activists." Such professors approach law and legal education 
with a social advocacy orientation. Compared to the other orien- 
tations presented above, this one does not fit well on a practical- 
theoretical continuum since activist professors are concerned 
more with the potential uses of a legal education after graduation 
than with the practical-theoretical balance in providing the edu- 
cation. Striving for social change, such professors are likely to 
view law and legal education as instrumental to realize social 
policy goals. In those law schools in which this orientation has 
influence, one outcome is the establishment of social action clin- 
ics tha t  represent the disadvantaged, especially through test 
cases. In such instances the representation of the "cause" may be 
the primary object and the educational purpose may be only 
secondary. Of course, a purpose allied with the representational 
objective is the encouragement of students to enter social action 
roles upon graduation. 
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A review of some of the alternative roles of law professors7 
illustrates that the lobbying of professors for their political prefer- 
ences along the practical-theoretical continuum is hardly univo- 
cal. Nonetheless, the aggregate tendency of legal educators is to 
place more emphasis on the theoretical than on the practical. 
Several factors support this conclusion. The first, as already 
noted, is that law professors generally object to the trade school 
label. From an objective perspective, it does not appear to be 
inconsistent for a law school to impart sound practical training 
to students who, after all, will primarily spend their careers as 
lawyers drawing wills, handling divorces, forming an occasional 
corporation, and once in a great while litigating a law suit. Most 
lawyers do not argue great political and social issues before the 
nation's highest court. There is probably as much of a relation- 
ship between broad theoretical training in the law and the mun- 
dane detail of most legal practices as there is between advanced 
training in ophthalmology and the fitting of a pair of eyeglasses. 
Yet many law professors assume the opposite perspective and 
tend to reject the mundane and disparage the trade school's 
tasks? 

The second factor is that the formal rules of promotion and 
tenure in many law schools support the traditional scholar's role 
by requiring research leading to publication. The consequence of 
this emphasis is best seen in the instance of the clinical teacher 
who, despite a heavy workload of supervising students, is required 
to meet the same publication standards for promotion and tenure 
as must a traditional professor who teaches two classes that in 
total meet perhaps six hours per week. The last factor is that an 
informal "pecking order" seems to exist a t  most law schools in 
which the traditional legal scholar is clearly a t  the top and the 

7. We do not presume that our description of alternative roles is exhaustive, but i t  
does portray the principal role types we met during our visits, with one possible exception: 
the practitioner instructor who teaches part time, especially in evening division classes. 
Of all the types we describe, the part-time instructor is probably closest to the practical 
end of the continuum. The reason is obvious: Part-time instructors identify with the 
practicing bar, usually viewing practical knowledge as an extremely important component 
of legal education. They also have little or no pressure on them to be productive scholars. 

8. A comment by Robert Clare of the Clare committee is pertinent: 
In other words, if legal education leads to material success if one studies law for 
the goal of earning money, it is what Plato and Aristotle called vulgar. This is 
trade school stuff, not something for the law school to be involved with. We will 
teach them to think like lawyers, and i t  is the responsibility of the bar to teach 
them to be lawyers. Such seems to be the attitude of many law professors. 

AMERICAN BAR ASSOCIATION, QUALITY LEGAL SERVICES AND CONTINUING LEGAL EDUCATION 73 
(1976) (report of the 1975 National Conference on Continuing Legal Education). 
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other professional roles are disadvantaged in varying degrees. 
Clinical teaching is often at  the bottom of the order. 

By these observations, we do not mean to suggest that there 
should be no room in legal education for the traditional scholar, 
for the training of the relatively few students who will eventually 
argue great cases before the United States Supreme Court, or for 
the education of those who will eventually be highly skilled spe- 
cialists working in large firms. Our remarks merely point out the 
irony that much of legal education is directed toward the training 
of the relatively few future "great minds of the law" rather than 
toward the many who will be the average practitioners of tomor- 
row. Most law schools, of course, do not have curricula that are 
deliberately oriented toward the training of elite practitioners; 
given the present status hierarchy of legal educators and law 
schools, however, success is often defined for a professor as teach- 
ing in, or for a school as becoming like, those schools that do have 
elite goals and status. The above factors suggest that, while there 
are interests in practical training within law school faculties, they 
are rarely dominant. Pressure for practicality usually comes from 
other sources. 

b. Practicing attorneys. The commonplace criticism of law 
schools by practicing attorneys is that beginning lawyers are not 
equipped for practice. A survey of the Illinois bar taken in 1968 
indicated that Illinois lawyers generally believed that they would 
have been better served by more practically oriented courses in 
law scho01.~ Several other studies seem to confirm this view.1° A 
sample of Kentucky lawyers polled in 1974 revealed that the skills 
of importance to the attorneys in their practices were substantive 
or personal rather than theoretical. l 1  Similarly, the courses 
thought to be important by Kentucky lawyers in their legal edu- 

9. Dunn, Legal Education and the Attitudes of Practicing Attorneys, 22 J .  LEGAL 
EDUC. 220 (1969). 

10. Note especially data collected by Robert Stevens on the class of 1960 at  six 
schools. The two most common student suggestions for the improvement of the law school 
curriculum were the additions of forms of training other than course work and a greater 
orientation toward the practical problems encountered in practice. Stevens, Law Schools 
and Law Students, 59 VA. L. REV. 551,592 (1973). See also, Wilson, Profile of the Alumni, 
HARV. L.S. BULL., May 1968, a t  15-17; Responses to the Board of Visitors Survey of  the 
Stanford Law School Alumni, STAN. LAW. SUPP., Spring 1972; Stern, Retrospection: What 
Recent Law School Graduates Think of Their Education, STUDENT LAW. J., June 1972, a t  
27. 

11. Respondents were asked to rank skills and characteristics of most importance to 
them in their practices on a five-point scale, with one meaning "extremely important" 
and five meaning "not important to me." Of the 30 choices in the survey, the following 
seven skills and characteristics were listed as being the most important: 
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cation were preeminently practical,12 indicated by the fact that 
" 'non-bread and butter courses' or highly theoretical courses 
were last in order of importance."13 Such results, of course, may 
vary according to the lawyers you ask, and there has not been 
sufficient research to document the attitudes of lawyers across 
the country.14 

Whether a lack of practical skills is a problem for beginning 
lawyers depends upon the willingness and capacity of legal em- 
ployers to provide practical on-the-job training. It is conventional 
wisdom that large Wall Street firms often prefer their new re- 

Mean Score 

Knowledge of statutory law subjects 
Understanding human behavior 
Organizing facts 
Self confidence 
Thinking quickly on one's feet 
Persistence 
Legal research 

Benthall-Nietzel, supra note 3, a t  384. 
12. The Kentucky lawyers were asked to rate broad categories of law school courses 

in order of importance, using the same five-point scale, with the following results: 

Type Subject 

Core courses 
Practice course 
Oral advocacy programs 
Writing programs 
Courses in administrative subjects 

[examples were workmens' compensation, 
taxation, and labor law] 

Planning courses or seminars 
[examples were estate and tax planning] 

Clinical programs 
[only example was legal aid] 

Courses or seminars in "mind-stretching" subjects 
[examples were international law and law 
and science] 

Mean 
Score 

Id. a t  389 (footnote omitted). 
Some of the examples us.ed above were probably misleading, such as the exemplifica- 

tion of clinical programs as legal aid. Moreover, the term "mind-stretching" may be 
touched with ridicule sufficient to bias the results somewhat. 

13. Id. 
14. One sizable ABF study of the Chicago bar is presently underway under the direc- 

tion of Edward 0. Laumann and John P. Heinz. See Laumann & Heinz, Specialization 
and Prestige in the Legal Profession: The Structure of Deference, 1977 AM. B. FOUNDATION 
RESEARCH J. 155. Another study sponsored by the ABF, on legal education and the profes- 
sional development of lawyers, is also in progress under the direction of Frances Kahn 
Zeameans and Victor J .  Rosenblum. AMERICAN BAR FOUNDATION, ANNUAL REPORT 22 
(1976). 
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cruits to learn practical skills in firm training programs. To the 
extent that this is the case, such firms in effect use law schools 
as screening institutions. If one assumes that only very bright 
students get into top law schools and that the most capable rise 
to the top of their classes, large firms may be more interested in 
the imprimatur that a top law school provides its best students 
than in what is learned in law school. Only firms with the time 
and resources to train notives can afford such an approach, how- 
ever. It is probable that, in contrast to this large firm mentality, 
the average lawyer in America shares similar views about legal 
education with the Illinois and Kentucky lawyers discussed 
above. 

c. Judges. The attitudes of at  least certain judges can be 
summed up by reviewing selected recent developments in legal 
education and bar admissions discussed in the previous Section. 
On a number of occasions Chief Justice Burger has delivered 
critical remarks about the quality of oral advocacy in American 
courts? One outgrowth of the comments of the Chief Justice has 
been the creation, by Chief Judge Irving Kaufman of the Second 
Circuit, of the Clare committee to develop minimum educational 
requirements for lawyers appearing before the courts of that cir- 
cuit.lG Recently the Judicial Conference of the United States has 
appointed a committee to look into the same matter for all federal 
courts in the country.17 In Indiana, bar examiners and the state 
supreme court, having concluded that many students who failed 
the bar examination had not had courses in law school on tested 
subjects, adopted Rule 13 requiring students to complete fifty- 
four credit semester hours of designated subjects as a condition 
precedent to taking the Indiana bar examination.ls These signals 
about perceived deficiencies in legal education indicate that sub- 
stantial pressure for practical training is now coming from the 
judiciary. 

d. Students. Surprisingly, there has been relatively little 
research on student attitudes toward legal education. Fortu- 
nately, that which does exist is recent, and much more research 
is presently underway.lg The most comprehensive study pub- 

- - 

15. See, e.g., Burger, The Special Skills of Advocacy: Are Specialized Training and 
Certification of Advocates Essential to Our System of Justice?, 42 FORDHAM L. REV. 227 
(1973) (4th Annual John F. Sonnett Memorial Lecture). 

16. See Section VI, notes 261-94 and accompanying text supra. 
17. See Section VI, notes 313-18 and accompanying text supra. 
18. See Section VI, notes 295-312 and accompanying text supra. 
19. A number of research projects on legal education and the legal profession are 

being sponsored and/or coordinated through a major program of the ABF. For a list of 
ABF-sponsored studies in this budding field of research, see AMERICAN BAR FOUNDATION, 
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lished to date is that done by Robert Stevens.20 Stevens' effort 
covered much more than the practical-theoretical continuum 
treated in this Section, but several aspects of his work are partic- 
ularly relevant to the current discussion. The most notable find- 
ings were that seventy-five percent of the students surveyed eval- 
uated the curriculum at  their respective schools as being on the 
theoretical side of a practical-theoretical continuum; fourteen 
percent of the students thought their schools had achieved a bal- 
ance between the two; and only eleven percent thought that the 
curriculum of their school was on the practical side.21 When asked 
what they thought the curriculum should be, the students tended 
to favor a balance between the two orientations, but "at each 
school the students felt that curriculum should be less theoretical 
and more practical than they perceived it to be."22 

Stevens also presented survey results from the 1960 and 1970 
classes a t  six schools that revealed skills which lawyers and law 
students thought their respective law schools did and should 
teach.23 The ability to "think like a lawyer" was perceived by both 
classes in all schools as deserving and receiving the most empha- 
sis in legal education, and each group of students agreed that 
more emphasis should be placed on that skill than the schools 
were perceived to have placed.24 

Compared to the class of 1960, the class of 1970 generally 
perceived a lesser importance for the teaching of substantive law. 
Only a t  the University of Southern California did a majority of 
students believe that the teaching of substantive law deserved 
"great emphasis"; the class of 1970, however, still followed the 
general trend by placing significantly less emphasis on the teach- 
ing of substantive law than did the class of 1960.25 Students a t  the 
remaining schools displayed an interesting range of opinion on 

-- 

supra note 14, a t  14-15, 20-25, 31-33. 
20. Stevens, note 10 supra. 
21. Id. at  659. Data are reported for 546 students from the 1970 class of eight law 

schools. Id. a t  558. 
22. Id. at  661. 
23. The six schools were Boston College, the University of Conecticut, the University 

of Iowa, the University of Pennsylvania, the University of Southern California, and Yale 
University. 

The results are presented for the two classes in each school, rather than combined, 
making summary difficult. 

24. Stevens, supra note 10, a t  593. Of course, what it means to "think like a lawyer" 
is quite elusive, but presumably it has to do with the skills of analysis and synthesis of 
legal concepts. Perhaps it is best represented by the skills that come from a well-taught 
Socratic class. 

25. Id. a t  594; see id. at  699 (Table A.21). 
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this question. At Yale, for example, only eleven percent of the 
class of 1970 thought that the teaching of substantive law had 
received great emphasis, but only eighteen percent thought that 
it should receive great emphasis. The comparable figures for the 
University of Connecticut were forty-one and fifty-nine percent.26 
In the aggregate, although some students (like those at Yale) did 
not perceive the absolute importance of substantive legal knowl- 
edge to be great and although the absolute importance of sub- 
stantive law as perceived by students had declined between 1960 
and 1970, at each school surveyed the class of 1970 nevertheless 
thought there should be more emphasis placed on the teaching 
of substantive law than was then the case. The same class 
thought that other skills-such as knowledge of procedural rules, 
legal writing, legal research, negotiation, counseling, and investi- 
gation-also deserved more empha~is.~' The perceived disparity 
between the emphasis that the schools actually placed on these 
skills and the priority that the students thought the subjects 
deserved was substantial in most instances. 

Our student questionnaire asked about most of the skills 
that appeared in Stevens' instrument, but with two structural 
revisions. First, we changed the nature of Stevens' inquiry about 
the "teaching emphasis" placed on certain skills by the schools 
to the level of various skills students feel that they "will have" 
or "should have" acquired upon graduation. Second, we also 
changed the answer measurement from a four-point scale ranging 
from "no emphasis" to "great emphasis" to a 0-100 point scale 
with five-point intervals ranging from "no skill" to "highly 
skilled." In appraising our results, set out in Table VII-1, one 
should keep in mind the limitations of our data. 

TABLE VII- 1 .-Predictions of lawyers ' skill. acquired 
upon graduation: mean values and differencesz8 

-- - 

Should have Will have 

Ability to "think like a lawyer" 91.10 83.88 
Proficiency at legal research 87.90 80.75 
Proficiency at legal writing 85.72 77.29 
Knowledge of legal ethical standards 85.59 74.54 
Ability to interview and counsel 

clients 84.02 67.22 
Ability to investigate the facts of 

a case 79.87 66.87 

Difference 

- - 

26. Id. at 699 (Table A.21). 
27. Id. at 594; see id. at 699-701 (Tables A.21-A.26). 
28. Based on the responses of 202 students from eight schools. 
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Knowledge of procedural legal doctrine 
and rules 79.77 69 .07 

Knowledge of substantive legal doctrine 
and rules 77.01 73.85 

Ability to negotiate 76.59 63.16 
Proficiency at trial advocacy 74.09 60.42 
Knowledge of pertinent information and 

methods from other disciplines 68.86 60.15 
Proficiency at  appellate advocacy 67 .09 60.78 
Knowledge of legal philosophy and 

theory 62.34 59.20 

As the results shown in Table VII-1 indicate, the ability to 
"think like a lawyer" once again emerges as the most important 
skill that should be and is taught in law school. Our data also 
illustrate another interesting result: in each instance the skills the 
average student thinks he will have are less than those he believes 
he should have. This correlation would not be particularly sur- 
prising were it not for the remarkably high values that appear in 
the "will have" column.29 Also notable is the fact that the two 
items that are not bread-and-butter subjects-"information and 
methods from other disciplines" and "knowledge of legal philoso- 
phy and theoryw-appear at or toward the bottom of the "should 
have" list. Finally, the closest approximation between the 
"should have" and the "will have" items appears in the instances 
of "knowledge of substantive legal doctrine and rules" and 
"knowledge of legal philosophy and theory." Our respondents 
apparently believe that their respective schools are best at teach- 
ing these subjects in the desired quantity. 

A recent study sponsored by the American Bar Foundation 
and administered by Ronald Pipkin (ABF-Pipkin study) also re- 
ports that students "tend to believe law school fails to provide 
them with practical professional inf~rmation."~~ This conclusion 
was based on a three-item scale, each item having five possible 
responses ranging from "strongly agree" to "strongly disagree." 
The scale scores were standardized so that a score of zero would 
reflect a strong belief that law school does not prepare a student 

29. While we have no comparable basis for judgment, the degrees of skills these 
students thought they would have at  graduation were in most instances much higher than 
we expected. We thought that most students would feel quite ill-prepared, for example, 
to investigate the facts of a case or to negotiate a settlement because of a lack of experi- 
ence. Participation in clinical legal education programs cannot account for the expressed 
confidence, since only 44 of 202 students (21.8%) reported clinical experience. 

30. Pipkin, Legal Education: The Consumer's Perspective, 1976 AM. B. FOUNDATION 
RESEARCH J. 1161, 1176. This study was based on 517 students at  five law schools. Two of 
the schools were classed as nationally prominent, and the other three schools were classed 
as regionally prominent. 
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adequately for practice, while a score of 100 would indicate a 
strong belief that law school provides a student with necessary 
practice skills. The reported mean scale scores are given in Table 
VII-2: 

All students First year Second year Third year 

Preparation scale3' 39.5 43.2 39.4 35.4 

Students at the five schools surveyed were also asked to eval- 
uate changes that would be likely to increase their satisfaction 
with law school. The three items receiving the most favorable 
evaluation were smaller classes, more feedback on academic pro- 
gress, and, most interesting for our purposes, more teaching of 
practical skills.32 

To say, however, that students generally support more em- 
phasis on the teaching of practical skills does not really gauge the 
magnitude of student satisfaction or dissatisfaction with law 
school curricula. What evidence that does exist on the depth of 
student attitudes is mixed. The many idiosyncratic articles and 
commentaries written by law students give the impression that 
discontent is intense and pervasive.33 The open-ended essay re- 
sponses to our student questionnaire were less unified and dis- 
played many shades of satisfaction and dissatisfaction. A few 
students reacted negatively to what they perceive as an excessive 
"nuts-and-bolts" mentality on the part of other students and 
faculty. Such students often mentioned that they would like to 
consider the "whys" as well as the "whats" of the law. The over- 

31. The items for the preparation scale were: 
1. Law school has given me a good sense of the professional tasks that lawyers 
perform. 
2. Law school has not yet taught me the skills necessary to handle most simple 
legal problems that clients might bring. 
3. I can probably learn more law by working summers for a law firm or govern- 
ment legal agency than I can in most courses. 

Id. at 1169 n.29. 
The correlation coefficient between the preparation scale scores and year of study was 

-.I6 and was statistically significant. This result indicates that as students move from the 
first to third years, there is a slight tendency toward an increasingly strong belief that law 
school does not prepare one adequately for practice. In all three years, however, students 
already hold a rather strong belief that law school does not prepare one for practice. 

32. Possible evaluations for each suggested change were 2=yes, l=maybe, and O=no. 
Mean values for the three most approved items were: smaller classes (1.65), more feedback 
on academic progress (1.50), and more teaching of practical skills (1.46). More clinical 
experience was rated a t  1.30, and the lowest ranking item was the suggestion that more 
material be covered in class (0.41). Id. at 1184-85 (Table 5). 

33. For references to a number of such articles, see id. at 1163-64 nn.9-13. 



6951 BRIDGING THE GAP 943 

whelming impression we derived from the questionnaires, how- 
ever, was that students frequently mention and seem to have an 
intense desire for a more practically oriented curriculum. For- 
tunately, there is better evidence than either the subjective 
accounts of a few students in journals or our impressionistic 
reading of students' essay responses. Several studies have 
sought to measure students' satisfaction or dissatisfaction with 
law school curricula more objectively. 

The Warkov-Zelan based on a 1962 survey, found 
general contentment among students in the second semester of 
their first year of law study. Most notable was an apparently high 
level of satisfaction with law school curriculum and course offer- 
ings. 35 

The ABF-Pipkin asked students to rate law school on 
a four-point scale ranging from "boring" (1) to "stimulating and 
interesting" (4). The mean response was 3.06, close to the third 
scale point "generally interesting with some periods of boredom." 
First-year students rated law school at  3.43, and interest declined 
in the second and third years to 2.96 and 2.78 respectively. Pipkin 
also asked students to rate their satisfaction with law school in 
five points ranging from "highly dissatisfied" (1) to "highly satis- 
fied" (5). The average was 3.88, near the "moderately satisfied" 
point.37 He then correlated interest and satisfaction with other 
variables, including the preparation scale discussed above, and 
found that 

[almong students a t  both the national and regional schools, 
satisfaction with law school and interest in law school are re- 
lated to the perception that their legal educations include a 
rational pedagogy, adequate professional preparation, and in- 
struction from a faculty committed to teaching and to ethical 
issues. Their level of satisfaction and interest in law school is 
tied to whether they believe this is what they are receiving.38 

34. S. WARKOV & J. ZELAN, LAWYERS IN THE MAKING (1965). 
35. Id. at 72. This study used a sample of 1,179 law students. In reporting the data, 

the authors broke the students into three categories, based upon academic performance, 
and also divided the law schools into three groups, based upon median LSAT scores 
("Stratum I" indicating the highest and "Stratum Ill'' the lowest scores). The range of 
percentages of students who rated the curriculum and course offerings as "excellent" or 
"good" was from 74% to 95%. Students at  Stratum I11 generally expressed greater dissatis- 
faction than students at other schools, and high academic performance students a t  Stra- 
tum 111 schools expressed the most dissatisfaction with curriculum and course offerings. 

36. Pipkin, note 30 supra. 
37. Id. at 1176-77. 
38. Id. at 1177. 
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Using a 0-100 point scale with five-point intervals ranging 
from "highly dissatisfied" to "highly satisfied," we sought to 
employ our student questionnaire to measure the general feelings 
of students about law school. Our results are presented in Table 
VII-3: 

TABLE VII-3.-Question Presented: In general, 
how do you feel about law school to date?3B 

First year Second year Third year 

Rating number % number % number 96 

0-55 4 7.0 19 29.7 13 18.3 
60, 65 2 3.5 11 17.2 6 8.5 
70, 75 17 29.8 10 15.6 22 31 .O 
80, 85 20 35.1 13 20.3 15 21.1 
90- 100 14 24.6 11 17.2 15 21.1 

These results appear roughly equivalent to Pipkin's-the stu- 
dents who responded to our questionnaire gave law school a 
"gentleman's C." The available evidence indicates that students 
are moderately satisfied with law school, but that satisfaction 
may decline somewhat from the first to third years. The proper 
conclusion, we think, is that the often anguished accounts pub- 
lished by students in various journals are not the typical reactions 
of most students to law school. The desire of students for a more 
practically oriented curriculum seems to result from a clear and 
solid preference, but it has not yet produced an overwhelming 
alienation from law school generally. 

A desire for a more practical curriculum must be related to 
students' intentions about the practice of law. How many stu- 
dents intend to practice law? How many use legal education as a 
preparation for other careers or simply as a "haven" for further 
education? It should not be surprising that the clear majority of 
law students do intend to enter practice, although some undoubt- 
edly use a legal education as preparation for another career. The 
data reported by Stevens, presented in Table VII-4, indicate the 
following intentions: 41 

39. The chi square statistic for the table without the categories collapsed was 88.726, 
with 72 degrees of freedom (p= .086). The table here is collapsed to approximate tradi- 
tional grading categories (below 60=F, 60-65=D, etc.). 

40. The mean values for the first, second, and third years were 77.4, 66.4, and 69.8 
respectively. Including fouth-year evening student responses and responses uncodable as 
to year in school, there were 199 responses to this question. Based on that total, the total 
mean was 71.0, the total median was 76.1, and the total mode was 75. 

41. Stevens, supra note 10, at 581, 694 (Table A.lO). 
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TABLE VII-4.-Question Presented: When you 
entered law school, did you intend to become 

a practicing attorney? 

Class of 1960 Class of 1970 

Law School yes4* no Yes no 
-- 

Boston College 90% 10% 96% 5%43 
Connecticut 83% 17% 94% 6% 
Iowa 80% 21% 86% 14% 
Pennsylvania 91% 9% 94% 6% 
University of Southern 

California 96% 4% 90% 10% 
Yale 90% 10% 72% 28% 

Even though the question we asked was slightly different, the 
results from our student survey are similar to those of Stevens. 
Our results are shown in Table VII-5: 

TABLE VII-5.-Question Presented: Do you 
intend to become a practicing lawyer? 

First year Second year Third year Totald4 - 
Response number % number % number % number % 

Definitely yes 33 57.9 38 59.4 45 61.6 124 61.4 
Probably yes 23 40.4 20 31.3 22 30.1 65 32.2 
Probably no 1 1.8 4 6.3 3 4.1 8 4.0 
Definitely no 0 0 2 3.1 3 4.1 5 2.5 

Thus nearly ninety-four percent of the students responding to our 
questionnaire reported that they had a current intention to prac- 
tice law. We also asked whether they intended to take a bar 
examination. Of our respondents, 201 (99.5%) reported such an 
intention." Only one student, who was in the first year of law 
school, did not intend to take a bar examination. 

In viewing the results of our survey, it is important to remem- 
ber that none of the schools we visited is of the status and reputa- 
tion of Yale. It is common knowledge that some students go to 
law school to train for nonlegal leadership positions in our society. 
Elite schools like Yale are especially noted for such students. The 
great majority of students at most schools, however, intend to 
practice law. We suspect that only at schools like Yale would 

42. We have collapsed the "definitely yes" and "probably yes" as well as the 
"definitely no" and "probably no" categories. Data for both years are retrospective in that 
1960 and 1970 graduates were asked to recall their attitudes upon entering law school. 

43. Due to rounding, some percentages in this table and Table VII-5 total more or 
less than 100%. 

44. The differences among years in law school are not statistically significant. 
45. The comparable figures for the class of 1972 in Stevens' survey was 92.5% 

"definitely yes" and 0.2% "definitely no." Stevens, supra note 10, a t  630. 
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there be a sizable number of students who go to law school with 
little or no intention to practice law. A broadly theoretical ap- 
proach to legal education, therefore, may be much more appropri- 
ate a t  schools like Yale than at  the average American law school.46 

We can further analyze students' reasons for coming to law 
school by comparing other results of Stevens' survey with our 
own. Stevens found that "students today enter law school seeking 
intellectually stimulating professional training. Despite current 
assertions that many of today's law students are disenchanted 
with traditional practice, the desire for professional training re- 
mains an important reason for entering law school."47 Stevens' 
conclusion is based on the fact that his respondents assigned 
considerable importance to "desire for professional training," 
"interest in subject matter," and "desire for intellectual stimula- 
tion" as reasons for going to law 

Stevens' categories were adapted for use in our question- 
naire. We did not include, however, one response choice ("desire 
for professional training"), and one more response category 
("little importance") was added. Using a four-point scale with 
intervals ranging from "great importance" (1) to "no impor- 
tance" (4),49 we asked students to evaluate the importance of 
reasons affecting their decision to enter a profession. Table VII-6 
shows the results from this portion of our student survey: 

TABLE VII-6.-Importance of reasons for choosing the legal profession: 
mean values 

An interest in subject matter 
A desire for independence 
A desire for intellectual stimulation 
Opportunity to be helpful to others andlor to be useful 

to society in general 
A desire for varied work 
Prestige of the profession 
A desire for stability and security 
Financial rewards 
A desire to help restructure society 
Anticipated enjoyment of the activities of lawyers 
A liking for argument and debate 

-- 

46. Students at  Yale and Stanford were in fact more likely to prefer a theoretical 
orientation than the students a t  other schools. Id. a t  661. 

47. Id. at  576. 
48. Id. a t  576-77 (Tables 8-10). Stevens used a three-point scale for assessing the 

importance of various factors ("great importance," "some importance," and "none"). 
49. "Some importance" and "little importance" were assigned two and three points 

respectively. 
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Gaining professional expertise useful in solving 
personal problems 

A desire to be of service to the underprivileged 
A desire to handle other peoples' affairs 
A desire to go into business 
A desire to go into government service 
A desire to become a politician 
Family influences 
A desire to become a legal educator 

Our results are generally in accord with those of Stevens50 and 
indicate that the reasons of greatest importance to students for 
entering law school are entirely consistent with traditional as- 
pects of the legal profession. It is especially interesting that our 
respondents did not assign very high importance to financial re- 
wards and prestige of the profession as reasons for entering law 
school. Survey results, of course, are often influenced by a desire 
not to appear venal or self-seeking, and perhaps the importance 
of money and prestige are understated here for that reason. Ste- 
vens took note of the fact that "a vast majority of all students 
surveyed indicated that 'prestige' was of some importance to 
them,"51 but that finding may be slightly misleading since the 
prestige of one's position is likely to be of some importance to 
most people, regardless of their occupation. We cite instead the 
fact that about twenty-eight percent of our respondents said that 
prestige was of little or no importance to them, while only about 
five and seven percent of our respondents said that interest in 
subject matter and intellectual stimulation, respectively, were of 
little or no importance. 

We conclude from our review of these findings that law stu- 
dents primarily want an interesting career, substantial indepen- 
dence, and the opportunity to perform a useful service. In short, 
our respondents went to law school because they wanted to be 
lawyers. Prestige, financial rewards, and security are important 
collateral benefits. That, a t  least, is the way our respondents 
would like to present themselves to others. 

One additional factor discernible from Table VII-6 should be 
compared with Stevens' results. Stevens found a rather clear 
trend from 1960 to 1972 in the increasing importance to law stu- 
dents of "service to the underprivileged." Our respondents, ques- 
tioned in the spring of 1976, are more like the class of 1960 in this 

50. Stevens' top five response categories were: (1) desired independence; (2) profes- 
sional training; (3) interest in subject matter; (4) varied work; and (5) intellectual stimu- 
lation. Id. at 616 (Table 35). 

51. Id. at 578. 
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respect than they are like the classes of 1970 or 1972.52 Thus, 
consistent with the impressions we derived from our law school 
visits and with current conventional wisdom, the trend detected 
by Stevens was most likely evanescent." 

Our questionnaire further explored reasons for choosing the 
legal profession by asking students to select the single most im- 
portant reason for their choice from the factors listed in Table 
VII-6. The results of this exploration are presented in Table VII- 
7: 

TABLE VII-7.-Most important reasons for 
choosing the legal profession 

number %:,J - 
A desire for independence 39 20.7 
Opportunity to be helpful to others 

andlor useful to society in general 27 14.4 
An interest in subject matter 27 14.4 
A desire for intellectual stimulation 24 12.8 
A desire for varied work 12 6.4 
A desire to help restructure societyss 10 5.3 

- - 
Totals 139 74.0 

52. See id. at 579 (Table 14). In tabular form, these are the summary comparisons of 
the range of law students' desires at the different schools to serve the underprivileged: 

Stevens' respondents Our respondents 

1960 1970 1972 1976 
(6 schools) (6 schools) (4 schools) (8 schools) 

% range % range % range % 

Great 3-13 7-27 24-48 Great 19.3 
Same 11 -33 36-59 44-59 Some 34.2 
None 53-84 34-54 8-28 Little or 

none 46.5 

Available research indicates that student activists of the late 1960's and early 1970's 
were often from upper-middle-class backgrounds and from leading undergraduate institu- 
tions. Such students would have had a better than average chance of admission to more 
prestigious law schools. 

53. Of course, we must keep in mind our limited data base and the fact that the 
schools we visited were not of the status of Yale, Pennsylvania, or U.S.C. See note 6 supra. 
See also H. Erlanger & D. Klegon, Socialization Effects of Professional School: The Law 
School Experience and Students' Orientation to Social Reform, at  Table 7 (unpublished, 
undated study supported by the ABF and funds granted to the Institute for Research on 
Poverty at the University of Wisconsin by the Office of Economic Opportunity). For a 
discussion of this table, see note 95 and accompanying text infra. 

54. Based on a total of 188 responses. 
55. The item "a desire to help restructure society" implies a need to restructure 

society. Such restructuring presumably might be from a radical, liberal, conservative, or 
even middle-of-the-road perspective. The low response rate for "a desire to be of service 
to the underprivileged," chosen by only four of 188 or 2.1% of the students, indicates that 
restructuring for the student here would not be from a desire to restructure society for the 
benefit of the disadvantaged. 
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As expected, the results shown in Table VII-7 simply confirm 
those of Table VII-6 and also are in accord with Stevens' findings. 

Another way to probe students' purposes in attending law 
school is to inquire about desired forms of practice. Using a four- 
point scale in integral intervals ranging from "highly acceptable" 
(1) to "not acceptable" (4)," we asked each student to rate orga- 
nizations "as to whether you think they would be acceptable work 
settings for you during most of your career." The results from this 
inquiry appear in Table VII-8: 

TABLE VII-8.-Acceptability of practice settings: mean values 

Small partnership 
Small firm (less than 10) 
Judgeship 
Solo practice 
Medium firm (10 to 40) 
Federal agency 
Public interest law office 
District attorney's office 
Teaching 
Municipal attorney 

State agency 
Public defender's office 
Poverty law office 
Corporation or bank (house 

counsel) _ 
Large firm (more than 40) 
Nonlaw job in general 
Nonlaw job, government 
Nonlaw job, business 

Most notable about these results is the rejection of nonlaw jobs 
by our respondents. The law students we polled clearly want, 
first, to practice law and, second, to practice in settings that are 
congruent with the traditional image of the lawyer who works on 
his own or with a manageable number of associates. These con- 
clusions are accentuated by observing the results, summarized in 
Tables VII-9 and VII-10, of asking students to pick from the list 
of Table VII-8 the single most desirable and least desirable work 
settings. 

TABLE VII-9.-Most desirable work setting 

Small firm 
Small partnership 
Solo practice 
Judgeship 
Medium firm 

Totals 

number 970~' - 
53 28.6 
37 20.0 
19 10.3 
16 8.6 
14 7.6 

56. "Moderately acceptable" and "minimally acceptable" were assigned two and 
three points respectively. 

57. Based on a total of 185 responses. 
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TABLE VII-10.-Least desirable work setting 

Corporation or bank (house counsel) 
Nonlaw job in general 
Large law firm 
Poverty law office 
Teaching 
Public defender's office 

Totals 

number 

There are some notable differences between our results and 
those of Stevens for similar questions. From the class of 1972, 
46.3% of Stevens' respondents intended to enter some form of 
private practice.5g Our categories were not identical; however, 
combining all the forms of private practice that we list, our figure 
for private practice is 69.2%. Ahout twenty-five percent of Ste- 
vens' respondents foresaw a career in a large firm;60 our figure for 
large firms is 2.7%. Of Stevens' respondents, 20.6% expected to 
spend most of their careers in a small firm;61 in our instance the 
combination of small firm, small partnership, and solo practice 
totals 58.9% of our respondents. About one-fourth of Stevens' 
respondents foresaw careers in public defender, legal aid, civil 
rights, or radical legal activities (lawyers' communes)." Our cate- 
gories were quite different, but combining "poverty law office," 
"public interest law office," and "public defender," we only ac- 
count for 4.9% of our respondents. The differences between our 
results and Stevens' may be ascribed to several possibilities. 
First, we should note again the limits of our data and the fact that 
respondent self-selection coupled with a low response rate makes 
generalization problematic. Second, Stevens' categories and ours 
are not identical. Third, Stevens' sample included more tradi- 
tionally prestigious schools than ours, thus yielding perhaps a 
different student respondent mix.63 

For the purposes for which we have included these data here, 
the differences between Stevens' results and ours are not critical. 
Somewhat less than half of Stevens' respondents and slightly 
more than two-thirds of ours want to enter the private practice 

58. Based on a total of 187 responses. 
59. Stevens, supra note 10, at 634. 
60. Id. at 633 (Table 44). 
61. Id. at 631-32 (Table 43). 
62. Id. at 632 (Table 42), 634. 
63. E.g., Yale, Michigan, and Stanford in the instance of his sample for the class of 

1972. 
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of law and presumably to be well-trained for that purpose. Once 
again, data from more prestigious schools reflect that a multi- 
faceted educational program may be needed to satisfy a greater 
diversity of expectations at those schools. Even in prestigious 
schools, however, only about twenty-five percent of the students 
expect to enter large firms. Thus, more than twenty percent of the 
students from Stevens' sample expect to practice in small firms. 
The conclusion is obvious: There are a significant number of stu- 
dents, even at the best schools, who want or need practical legal 
training. 

B. The Effects: Does Legal Education Encourage Certain Kinds 
of Practices over Others? 

The tension between practical and theoretical orientations in 
legal education is clearly an active one. The push for more practi- 
cal training stems primarily from students, supported indirectly 
by many judges and practitioners, while the majority of legal 
educators generally prefer to retain a more traditional, theoretical 
approach. Obviously, the dynamics of these competing forces is 
manifested in a variety of resolutions, expressed in 'various law 
school curricula, to the practical-theoretical tension. Still, a t  
least in the opinion of the students we surveyed, most law schools 
are more theoretically inclined than most students would like. 

In light of this apparent student dissatisfaction with an in- 
adequate practical orientation in law school, it becomes particu- 
larly important to consider whether the practical-theoretical mix 
in the curriculum used by most law schools has an effect on 
student perception of the desirability and prestige of various 
practice types and on the kind of practice students will eventually 
select. Evidence of an answer to this question is limited and 
mixed, but an examination of results from a number of studies, 
including our own, suggests some possible conclusions. 

1. The Laumann-Heinz study 

A recent article by Laumann and Heinz, based on personal 
interviews with a sample of Chicago lawyers conducted in 1975, 
reviewed the relative prestige of various forms of specialization in 
the legal profe~sion.~~ The results of their interviews are best sum- 
marized by the authors in the following conclusions: 

64. Laumann & Heinz, supra note 14, at 155. 
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First, the top of the prestige ranking is quite clearly dominated 
by specialties that might be characterized as "big business" 
law. . . . 65 

At the other end of the prestige ranking, we find the sorts of legal 
work that are characteristically done for individuals-general 
family practice, divorce, personal injury, consumer, and crimi- 
nal law.66 

The prestige rankings were compared with other characteris- 
tics of the thirty specialities evaluated. The specialties ranking 
highest in prestige tended to also have high scores for their intel- 
lectual challenge. A high level of ethical conduct was generally 
associated with increased prestige of a specialty, and, with the 
exceptions of civil liberties work and general family work for pov- 
erty clients, low imputed ethical conduct scores were given to 
personal injury plaintiffs' work, divorce, and criminal defense, 
specialties that also have a low prestige ranking." One surprising 
result was that, while the highest incomes tended to be associated 
with the specialties at the top of the prestige list and the lowest 
incomes with the least prestigious specialties, there was not a 
significant correlation between income and prestige for the spe- 
cialty list as a whole.68 

High-ranking prestige specialties generally received low 
scores on the freedom of action scale." In light of the desire for 
independence expressed by students as a reason for choosing the 
legal profession, noted in the review of students' attitudes 
above,70 the apparently inverse relationship between prestige and 
freedom of action is especially significant. The survey also uncov- 
ered a provocative association between prestige ranking and the 
pro bono content of a specialty's practice: 

65. Examples are securities, tax, antitrust (plaintiffs), antitrust (defendants), pat- 
ents, banking, public utilities, and general corporate-the top eight items in the list 
30. Id. a t  166-67 (Table 1). 

66. Id. at  177. 
67. According to the authors, these specialties were characterized as "unsavory": 
That is, the circumstances of the cases are unsavory, by hypothesis, for reasons 
quite distinct from the unethical conduct of practitioners in the field. There may 
be a tendency, then, to see work that is "dirty" in one respect as dirty in another, 
or the labeling process may lead to unethical conduct in work that is already 
derogated for other reasons. 

Id. a t  181. 
68. Id. at 191. 
69. Freedom of action refers to the degree to which lawyers in a field are free to pursue 

their own course of action rather than being governed by clients or other attorneys. Id. at  
175. 

70. See notes 54-55 and accompanying text supra (Table VII-7). 
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Our results . . . indicate that the most important feature 
of a legal specialty in accounting for its relative prestige stand- 
ing is its pro bono score. The higher a specialty stands in its 
reputation for being motivated by altruistic (as opposed to prof- 
itable) considerations, the lower it is likely to be in the prestige 
order 

Seemingly, the profit motive, associated as it is in this instance 
with the representation of business interests, has much to do with 
the prestige of a legal specialty. 

Laumann and Heinz also presented associations between 
specialty prestige and the background characteristics of lawyers 
who tend to practice in prestigious specialties. With one notable 
e~ception,'~ graduates of elite schools tend to practice in highly 
prestigious specialties. As is perhaps to be expected, in view of 
the correlation between specialty prestige and intellectual chal- 
lenge, there was also a strong relationship between the percentage 
of elite school graduates in a field and the perceived intellectual 
challenge of that field.73 Prestige specialties tended to be prac- 
ticed by lawyers in firms of more than thirty members and not 
to be populated by solo  practitioner^.'^ This fact is not surprising, 
but it again offers an interesting contrast with the respondents to 
our student questionnaire who expressed a strong perference for 
practice in small firms and who found large firms to be among 
the least desirable settings for practice. 

Remembering that it may not be proper to apply the conclu- 
sions of the Laumann-Heinz study of Chicago lawyers in 1975 to 
other times and places, the results nonetheless pose some difficult 
questions. To what extent do law schools contribute to the devel- 
opment of attitudes like those of the Chicago bar? Do prospective 

71. Laumann & Heinz, supra note 14, a t  202. 
72. The exception is civil liberties work, which has the highest percentage of elite 

school graduates of any specialty even though it is 20th in prestige among 30 specialties. 
Civil liberties ranks high on pro bono, ethical conduct, and freedom of action. This combi- 
nation of rankings leads the authors to what is, if correct, an appalling conclusion: 

Id. 

On the face of these data, then, one interpretation might be that the prestige of 
civil liberties work suffers because its practitioners enjoy too much autonomy 
in their work and have an unseemly reputation for altruistic motivation! But 
perhaps it would be well to be tentative about this conclusion, having a decent 
regard for the limitations of our data-in particular, the sample size. Another, 
perhaps more plausible, explanation may lie in the lack of congruence between 
the dominant social and political values of the legal profession and those of the 
civil liberties specialty. 
t 186. 
73. Id. at 185. 
74. Id. at 186-87. 
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law students have a tendency toward such attitudes even before 
entering law school? 

2. Our own study 

Using a 0-100 point scale with five-point intervals ranging 
from "no interest" to "great interest," we asked our student re- 
spondents to rate nineteen areas of specialization "as to whether 
they would be of interest to you during your legal career." Our 
results are given in Table VII-11: 

TABLE VII-11.-Interests in field of specialization 

mean median 

Constitutional law 65.5 72.4 
Tort law 65.3 72.7 
Law reform 63.7 73.4 
Trusts and estates 61.8 72.2 
Civil liberties law 59.9 68.9 
Corporate law 57.5 65.5 
Family law 56.6 62.1 
Tax law 56.3 63.9 
Criminal law 54.9 61.1 
Poverty law 51.2 59.3 
Administrative law 50.9 51.7 
Labor law 50.1 52.4 
Antitrust 48.5 49.7 
Bankruptcy 44.9 50 .O 
International law 44.1 47.5 
Insurance law 41.8 41.9 
Patent and copyright law 36.7 34.1 
Maritime law 29.0 21.9 
Military law 24.1 12.0 

Except for the last few items on the list, which are areas of 
high specialization or are likely to be outside the experience of the 
average law student, the means tend to be clustered toward the 
middle of the 100-point scale. The standard deviations of the 
items range from a low of 26.5 (for military law) to a high of 32.0 
(for criminal law), indicating a substantial diversity of student 
interest for each subject area ranked.75 

This finding was bolstered by responses to questions asking 
students to select from the above list either their single most 
preferred or least preferred field of specialization. Results from 
those questions are presented in Tables VII-12 and VII-13: 

75 .  The importance of constitutional law, criminal law, labor law, military law, and 
trusts and estates appears to vary significantly across the three years of law school. The 
importance of constitutional, criminal, labor, and military law declines slightly across the 
three years. The importance of tax law and trusts and estates increases slightly. The 
relationships are, however, quite weak. 
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TABLE VII-12.-Question Presented: Which of the 
fields listed is of greatest importance to you? 

number %76 - 
Tax law 28 14.4 
Corporate law 22 11.3 
Constitutional law 21 10.8 
Criminal law 2 1 10.8 
Tort law 19 9.7 
Trusts and estates 15 7.7 

- - 
Totals 126 64.7 

TABLE VII-13.-Question Presented: Which of the 
fields listed is of least interest to you? 

number 

Military law 
Maritime law 
Corporate law 
Tax law 
Criminal law 
Patent and copyright law 

Totals 

Note the presence on the greatest- and least-interest lists of three 
common items: tax law, corporate law, and criminal law. This 
again seems indicative of a substantial diversity of student inter- 
est, as does the fact that less than fifteen percent of our respon- 
dents agreed on a single field of greatest interest. Although there 
is much more agreement on the field of least interest, with mili- 
tary law distinctly the least desirable area, a significant degree 

- of diversity is nevertheless apparent. 
Our reading of the open-ended essay responses of our respon- 

dents also revealed a substantial diversity of viewpoints and in- 
terests. Note that we are speaking of subjective viewpoints and 
interests from the perspective of the individual student. Some 
students were willing to characterize not only their own feelings 
but also the aggregate tendencies of other students at  their re- 
spective schools. One student, for example, commented that 
"[tlhe goal of my law school is to turn out the smooth, polished 
model of the  financially oriented corporate interest law- 
yer-solely to service the business interest and image-a myopic 
'dedicated' legal automaton who will preserve the power of the 

76. Based on a total of 195 responses. 
77. Based on a total of 193 responses. 
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few and protect their narrow interests." 
We attempted to discover in our survey student attitudes 

toward different types of legal practice. Using a 0-100 point scale 
with five-point intervals ranging from "low prestige" to "high 
prestige," we asked our respondents to appraise the prestige of 
various kinds of practice in the eyes of most students at their 
respective schools.78 Our results are set out in Table VII-14: 

TABLE VII-14.-Prestige of fields of specialization 
or practice: mean values 

Chief litigating lawyer in a very large firm 
Criminal defense in "big cases" 
Negotiating complicated business deals for a very large corporation 
Handling publicized political cases 
Specializing in tax matters in a very large firm 
Handling major environmental impact suits for the plaintiff 
Estate planning for very large estates 
Handling major desegregation suits 
Members of a firm that handles primarily the affairs of small 

corporations and partnerships 
Handling litigation and drafting contracts for a large labor union 
Handling major class actions seeking benefits for the poor 
Attorney on the staff of the District Attorney's office 
Trial lawyer for the plaintiff in personal injury suits 
Member of the legal staff for a medium size or regional company 
Doing investigations of government agencies to determine their 

fulfillment of legal obligations 
Member of the legal staff of a federal regulatory agency 
Handling civil liberties suits 
Solo practitioner, handling mostly criminal defense and personal 

injury suits 
Self-employed lawyer specializing in the affairs of small 

independent business people 
Attorney on the staff of the Public Defender's office 
Solo practitioner in general practice, usually dealing with 

the affairs of middle income clients 
Domestic relations practice, mostly divorces and custody suits 
Working on the legal staff of a charitable foundation 
Solo practitioner in general practice, primarily dealing 

with poor clients 

At the bottom of the student prestige list are several of the same 
specialties that appeared at the bottom of the Chicago lawyers' 
list. The results of the top of the lists are mixed. In addition to 

78. Specifically, we presented our respondents with the following statement and 
asked them to respond using our 100-point scale: 

Below are some examples of work that practicing lawyers do. Often in profes- 
sions some kinds of work are regarded as more desirable or prestigious than 
others. We are interested in knowing the relative prestige or desirability of each 
of the following according to your judgment of how they are likely to be regarded 
by most students a t  your school. 
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listing the categories selected by Chicago lawyers as being highly 
prestigious, students included specialties that attract attention or 
possibly notoriety (criminal defense in "big cases") and that han- 
dle publicized political cases. Apparently the media image of the 
flamboyant lawyer has not altogether worn off. In the aggregate, 
the student prestige list does not display as clear a hierarchy, 
with business interests a t  the top and individual interests a t  the 
bottom, as the Chicago lawyers' list displays, but the tendency 
is perhaps there .79 

3. The Pipkin-Stokes-Spangler study 

A recent paper by Pipkin, Stokes, and Spangler argues that 
during the three years of law school there is a decline in student 
interest toward public service careers.80 This conclusion was de- 
rived from the fact that the mean value on the public service 
career scale changed across the three years, with most of the 
change occurring between the first and second years.81 By the 
authors' admission, classifying various career options as "pro 
public service," "neutral," or "little social concern" provided 
only a "rough scale of 'social concern' and idealism." Although 
the assignment of types of practice to one of the three classifica- 
tions is somewhat subjective, it is generally consistent with Lau- 
mann and Heinz's rankings of legal special tie^.^' The authors 

79. The associations between years of law school study and prestige rankings are 
quite weak. Only in a few instances are they statistically significant (e.g., federal regula- 
tory agency, district attorney's office, and civil liberties suits). The prestige of the work 
in the district attorney's office and of civil liberties suitsdeclines slightly across the three 
years. The prestige of work in a federal regulatory agency increases slightly. 

80. R. Pipkin, R. Stokes, & E. Spangler, note 4 supra. This study was based on the 
same sample as the ABF-Pipkin study. Pipkin, note 30 supra. 

81. The public service career scale involved a simple ranking of each student's first 
choice for type of practice. A low value on the scale indicated a tendency in favor of public 
service careers. The results were as follows: 

School year 

First 
Second 
Third 

Nonelite school Elite school 

46.2 51.5 
59.2 62.3 
62.7 71.5 

See R. Pipkin, R. Stokes, & E. Spangler, supra note 4, a t  24. 
82. The options were as follows: 

Ranked as Zero [pro public service] 
Criminal Law (Defense) 
Poverty Law 
Juvenile Law 
Public Interest Law 
Labor Relations 
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make the following interpretation of their results: 

Our findings clearly show a progressive rejection of public 
service career specialties as students move through law school. 
A number of reasons, extrinsic and intrinsic to law school, can 
be posited to explain this loss of idealism. As extrinsic reasons, 
we would cite the greater financial rewards of business-oriented 
law practice which may seduce debt-weary students; prepara- 
tion for the inevitable bar examination, with its emphasis on a 
model of traditional legal practice; and perhaps a pragmatic 
assessment of the employment market. . . . 

More subtle and interesting, however, is the role of law 
school culture and legal education in the attrition of students' 
public service comrnitment~.~~ 

The study argues that traditional law school curricula re- 
flected a preoccupation with business, although that status may 
have changed in the late 1960's. The authors further claim that 
"[1] aw schools propound their own heirarchy [sic] of intellec- 
tual values whereby law work which is intellectually difficult and 
challenging is held in higher regard than work which is routine 
and less role-~r iented."~~ This observation recalls the finding 
made by Laumann and Heinz in their analysis of Chicago attor- 
neys that higher prestige specialties tend to be ranked as ones of 
greater intellectual di f f ic~l ty .~ The point also relates to our ear- 
lier argument that law faculty tend to support legal education 
that is theoretically oriented because of its higher-order intellec- 
tual demands. 

Ranked as Fifty [neutral] 
Criminal Law (Prosecution) 
Administrative Law 
Family Law 
Teach Law 
Judiciary 
Politics 

Ranked as One Hundred ["little social concern"] 
General Practice (Corporate or Wealthy Clients) 
General Practice (Small business and middle income 
individuals) 
House Counsel for corporation 
Probate and Estate 
International Law 
Tax Law 
Business 

Id. at 28. 
83. Id. at 17. 
84. Id. at 18. 
85. Laumann & Heinz, supra note 14, at 166-67 (Table 1). 
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The Pipkin-Stokes-Spangler study finds that participation 
in part-time work or clinical programs "decrease[s] or 
eliminate[s] the drift away from public service career prefer- 
e n c e ~ . " ~ ~  The exception was a t  elite schools where students who 
did volunteer legal services experienced an "accelerated shift 
away from public service interests."" The exception is puzzling. 
Ignoring that finding one would be tempted to conclude that 
exposure to practical legal experience might serve as a counter- 
vailing influence to the business orientation of the traditional law 
school curriculum. The fact that the exception occurs at elite 
schools suggests that contact with live underprivileged clients 
sends some of the students scurrying back to the safety of acade- 
mia and' elite practice. 

4. The Erlanger-Klegon study 

A recent panel study undertaken by Erlanger and K l e g ~ n ~ ~  
reaches conclusions somewhat different from those of the Pipkin- 
Stokes-Spangler study. Erlanger and Klegon surveyed the 
second-year class at the University of Wisconsin-Madison Law 
School by a mail questionnaire administered shortly before the 
beginning of the students' first year of law school (TI) and again 
in the spring semester of 1976 (T,) during their second year. At 
the outset of their legal education, the respondents tended to 
agree with pro-public interest statements and to disagree with 
pro-business  statement^.^^ Between T, and T, the students appar- 
ently experienced relatively little change in their  attitude^.^" 

The Wisconsin students were also asked to rate twenty-four 
types of legal work by the extent to which they required the 

86. R. Pipkin, R. Stokes, & E. Spangler, supra note 4, a t  19. 
87. Id. 
88. H .  Erlanger & D. Klegon, note 53 supra. A panel study is one in which the same 

respondents are questioned across time, as, for example, in questioning a group of law 
students in their first, second, and third years of study. Cross-sectional studies attempt 
to sample from the first-, second-, and third-year classes a t  one time and to infer change 
across time from the differences found. 

89. A five-point scale was used (five being strong agreement and one being strong 
disagreement). The pro-public interest statement receiving the greatest agreement was: 
"Lawyers should be trend setters in working toward social change." (Mean=4.22 at T,.) 
The pro-business statement receiving the least agreement was: "It is the complexities of 
the corporate structure that create the most important work for the lawyer." (Mean=2.13 
a t  T,.) Id. a t  Table 2. 

90. Over 80% of the Wisconsin students were left of center politically. Their political 
orientations were significantly associated with their attitudes on public service and busi- 
ness. Between T, and T, there was some slight political change in a conservative direc- 
tion. Id. a t  11-13. 



960 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

"special skills of a lawyer."g1 There was little coalescence of view- 
point from T, to T,. Overall, students tended to regard litigation 
roles as the ones most demanding of a lawyer's skills. There was 
some slight decline in this orientation from T1 to T,, but much 
less than one might expect given almost two years of law school 
and the nature of contemporary legal practice. Despite that gen- 
eral pattern, the two items receiving the greatest increase from 
T1 to T, were specialization on tax matters in large firms and 
estate planning for large estates.92 These two items were toward 
the top of our list of prestigious forms of practice in Table VII- 
14. The items sustaining the greatest decrease in ratings from T1 
to T, had to do with political trials (the item was identified with 
willlam Kunstler) and investigations of government agencies 
(the item was associated with Ralph Nader)." From informal 
interviews with students, Erlanger and Klegon found that stu- 
dents tended to appraise types of legal work in accordance with 
how closely the work corresponds to the traditional lawyer's role 
as a careful professional representing clients. Generally, however, 
the representation of less prestigious clients did not markedly 
reduce the students' estimates of types of legal work, and the 
change from T1 to T, was modest. 

Erlanger and Klegon also report that there was a marked 
increase from T1 to T i  in the number of students reporting that 
the opportunity to do pro bono work will not be a factor in their 
job choices. More than one-third of the students, however, per- 
sisted in an interest in public interest law careers.g4 

Finally, Erlanger and Klegon administered a question, much 
like the one we used in obtaining the data compiled in Table VII- 
8, concerning the prospective desirability of various work set- 
tings. The one difference between the two questions was that 
Erlanger and Klegon asked about the desirability of work settings 
five years after graduation, while we asked about desirability 
"during most of your career?"' The results nonetheless are re- 
markably alike. Erlanger and Kelgon's respondents distinctly 
preferred work in a small partnership or small firm and least 

91. A nine-point scale was used (one being the lowest and nine being the highest). 
Id. at 15. 

92. Id. at Table 3. 
93. Id. 
94. Id. at 19-20. 
95. In addition, Erlanger and Klegon used three response categories ("desirable," 

"acceptable," and "unacceptable"), id. a t  Table 7, while we used four categories ("highly 
acceptable," "moderately acceptable," "minimally acceptable," and "not acceptable"). 
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preferrred work in a large firm; students also chose the small 
partnership or firm as the desirable work setting and ranked only 
nonlaw jobs as less desirable than working in a large firm. 

Erlanger and Klegon conclude that only modest attitudinal 
changes occur during law school; they argue that market forces, 
in the employment of law graduates and in the demand for legal 
services, may have more to do with practice preferences than does 
the law school as an agent of socialization. Erlanger and Klegon 
note appropriately that they studied only one law school at one 
time, and it may be that students a t  Wisconsin have a greater 
commitment to public service than do students a t  some other 
schools. Should that be the case, the commitments of these stu- 
dents would help them in resisting law school socialization to- 
ward business practice, if that in fact occurs. Nevertheless, the 
assertion that law schools mold their students for business- 
oriented practice is somewhat challenged by their results. We 
suspect that, as more research is done, the often simplistic and 
polemical assertions about the law school's role in the profes- 
sional socialization of attorneys will be further questioned. Judg- 
ing from research in other areas, social reality is usually more 
complex than our intuitions suggest.96 

C.  Some Conclusions and Hypotheses 

The support for more practical training in law 
school-stemming primarily from students and indirectly from 
judges and practitioners-is substantial. Moreover, the infusion 
of new roles and perspectives for law faculty is likely, in the long 
run, also to be supportive of practicality. The desire for practical 
training by law students and lawyers is understandable and in a 
certain sense difficult to fault. Anyone pursuing professional 

96. One more relatively recent study should be noted. Rita J. Simon, Frank Koziol, 
and Nancy Joslyn studied graduates from the University of Chicago and University of 
Illinois Law Schools from the 1950's and 1960's and found: 

What does seem clear is that, for whatever the reasons, there have not been 
widespread shifts in career choices among law graduates in the 1960's. Further- 
more, when shifts have occurred, it has not been the top ranking graduates of 
the wore prestigious law schools that have monopolized the "public interest" 
jobs. If anything, our data show that these respondents, i.e., those who gradu- 
ated in the top 20 percent of their classes, were more likely, in the sixties, to 
seek conventional legal careers in large law firms than were their counterparts 
in the fifties. 

Simon, Koziol, & Joslyn, Have There Been Significant Changes in the Career Aspirations 
and Occupational Choices of Law School Graduates in the 1960's?, 8 LAW & SOC'Y REV. 
95, 107 (1973). 
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training with the aim of entering practice has a just and legiti- 
mate claim to adequate preparation. It would be unthinkable, for 
example, to accept a curriculum with only theoretical training for 
physicians. But despite the tension between practitioners and 
teachers that seems to characterize much professional training, 
medical education has made provision for substantial clinical 
training. 

In another sense, however, the desire for practical training 
may have unfortunate byproducts in that it may imply the rejec- 
tion of courses like jurisprudence, professional ethics, and other 
horizon-broadening subjects. If bread-and-butter courses are de- 
fined as the "good" of legal education, must other courses be 
discarded as impractical or irrelevant? That outcome is obviously 
not a probable one a t  present, but such an extreme is at least 
conceivable. 

A defense by traditional legal educators of theoretical train- 
ing misses the mark if it only defends an isolated theoretical 
approach to law. The solution-and the problem-is to make 
theory and other non-bread-and-butter knowledge useful. A suc- 
cessful defense of such courses requires a showing of how the 
insights these courses provide will help law students achieve their 
professional goals. The chief difficulty in attaining this objective 
is that the aggregate utility for society in having liberally edu- 
cated lawyers may not be readily translatable into personal util- 
ity for individual law students. 

Traditional legal educators also face the charge that the cur- 
rent practical-theoretical mix in most law school curricula biases 
many students toward certain forms of practice and away from 
others. Although the evidence of whether legal education in fact 
contributes to this end is inconclusive, there are enough indica- 
tions to raise thoughful questions about the fair delivery of com- 
petent legal services and to warrant further research. If the "best 
and brightest" lawyers eventually come in significant numbers to 
prefer business practice over other alternatives, then legal educa- 
tors must be concerned about the part they may play in that 
outcome. 

In fairness, however, it must be noted that a number of other 
factors may be primarily responsible for an apparent bias in most 
law students. It is possible that students who choose legal careers 
tend already to hold pro-business and non-pro bono attitudes. 
The socioeconomic backgrounds of prelaw and law students often 
tend to sustain such attitudes. It may be that the admission 
practices of law schools tend to select students who eventually 
prefer to enter a business-oriented practice. It may also be that 
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market factors have more to do with practice preferences than do 
the subjective factors contributed by law schools. Law school is 
only one channel by which the prestige and rewards within the 
hierarchy of legal practice can be communicated to prospective 
and fledgling lawyers-it certainly is not the only channel. 

Of course, it may be the case that law school as a socializa- 
tion agent with a certain practical-theoretical curricular mix is a 
prime culprit in the biasing of student attitudes toward the prac- 
tice of law. Law schools may send explicit or implicit messages 
to their students about the prestige, financial returns, and intel- 
lectual challenge of various forms of practice. To some extent this 
assertion presupposes a group of docile and willing listeners, but 
law schools do have a t  their command a variety of means for 
defining and reinforcing success and prestige even when dealing 
with thoughtful students. Class standings (where they are still 
used), law reviews, moot court competitions, and other similar 
devices serve to identify the high achievers among the student 
body. Once identification occurs, the transition from elite status 
among students to an elite position in the legal profession is a 
likely outcome for many students. How many, after all, withstand 
the blandishments and allures of prestige? 

It is unclear whether law schools have been able to balance 
the political influences of legal educators, judges, practitioners, 
and students to reach the ideal position on the practical- 
theoretical continuum. I t  is also unclear whether law schools' 
positions on that continuum have produced graduates with dis- 
turbingly similar practice tendencies. What is clearer, a t  least in 
our judgment, is the type of end product law schools should at- 
tempt to graduate in order to best serve society. Society needs 
humane lawyers with a sense of history and an eye to the future, 
able to use the knowledge of other disciplines, sensitive to their 
own limitations as lawyers, profoundly aware of ethical questions 
and standards, and constantly alert to the consequences of their 
actions. That is surely a consummation "devoutly to be desired," 
easy to express, but difficult to achieve. 



SECTION VIII 
CONCLUSION: PROBLEMS WITH THE IMPLEMENTATION AND PERSIST- 

ENCE OF EDUCATIONAL INNOVATION 

Our discussion in the preceding Section of the tension be- 
tween practical and theoretical orientations suggests that major 
reform in legal education is an exceedingly difficult undertaking 
and, in the short run, is unlikely to occur. In some respects, this 
circumstance may not be unfortunate. As suggested in our review 
of English legal education, it may be that American legal educa- 
tion already represents a judicious balance between the practical 
and the theoretical. But in light of the substantial interests in 
practicality expressed by many students, practicing attorneys, 
and judges, our conclusion that large-scale change is difficult if 
not improbable may seem surprising and, from the point of view 
of reformers, unduly pessimistic. We doubt, however, that those 
who have actually been working in law schools during the past 
decade will be surprised by this conclusion. 

In the course of our visits to ten American law schools, for 
example, we were struck with our respondents' descriptions of a 
common pattern. Whether we discussed a new structure for legal 
education, a new curriculum, a clinical program, or even an inno- 
vative teaching approach, our conversations often turned to the 
difficulties of implementing and perpetuating innovations in law 
schools. No doubt we sometimes helped turn conversations with 
students and faculty in that direction, but even a slight stimulus 
produced willing responses. As most legal educators are probably 
aware, the preservation of the status quo, punctuated with only 
modest incremental changes, is not an inevitable outcome; but 
major reform, should that be desirable, depends upon factors 
other than the voice of reason. 

In this brief concluding Section, we hope to highlight some 
of the difficulties involved in achieving change in American legal 
education. By design, our discussion will not be heavily footnoted 
nor comprehensive. After an admittedly over-simplified descrip- 
tion of the different stages in the innovative process and an ac- 
counting of the assumptions underlying our functional analysis 
methodology, we outline the factors associated with the persist- 
ence or decline of educational innovation. Finally, we analyze 
clinical legal education-perhaps the most dramatic and contro- 
versial innovation in legal education to  have recently 
emerged-against the backdrop of these factors to perceive the 
likelihood of the persistence or demise of this educational innova- 
tion. 
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A. Stages in the  Innovative Process 

1. Stage one: Development and dissemination of innovative 
ideas 

As a reading of Section VI establishes, there has been no 
dearth of new programs in and models for American legal educa- 
tion. Judging from the quantity of proposals, new educational 
ideas must be fairly easy to generate, although few of the propos- 
als are ever implemented. Indeed, proposed reforms of legal edu- 
cation seem to come in cycles like locusts or economic recessions. 
I t  is likely that we are presently in the midst of a high point in 
such a cycle. Section IV's brief historical review of efforts to re- 
form English legal education indicates that we are not alone in 
cyclical patterns. Some reforms and innovations, however, are 
put into effect. Many of the changes, such as the introduction of 
a new course into a curriculum, are limited and idiosyncratic 
efforts of individual schools, but some changes are more far reach- 
ing and are potentially adaptable to other law school settings. 

The incidence of proposals for new courses and programs 
reported in the Journal of Legal Education and similar publica- 
tions is high. Less fiequent but yet plentiful are more comprehen- 
sive reports like those of Carrington or Packer and Ehr1ich.l The 
developing and reporting of innovations does not seem to present 
a substantial difficulty. Decisions to implement them, however, 
are another matter. 

2. Stage two: Implementation of innovative ideas by others 

Since there is little research on the subject, the process by 
which law schools adopt a particular innovation remains some- 
thing of a mystery. The most important factor may be the pres- 
tige of the initial innovating school or of the innovator, coupled 
perhaps with being the first with an idea a t  a time of widely 
perceived need for change. Langdell's efforts, for example, fit 
both criteria. He tried his innovative ideas a t  Harvard rather 
than a t  a less prestigious institution and was first with those ideas 
at  a time when there were few, if any, viable alternatives. 

1. CURRICULUM STUDY PROJECT COMMIT~EE, ASSOCIATION OF AMERICAN LAW SCHOOLS, 
TRAINING FOR THE PUBLIC PROFESSIONS OF THE LAW: 1971 (P. Carrington ed. 1971); H. 
PACKER & T. EHRLICH, NEW DIRECTIONS IN LEGAL EDUCATION (1972). Packer and Ehrlich 
also reprinted the Carrington report in their volume. 
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3. Stage three: After implementation-persist or perish ? 

The endurance of Langdellian methods is the archetype of 
successful and persistent innovation. There is no single equiva- 
lent example of failure, for the competition for that distinction 
would be keen and crowded. Why do some innovations endure 
while others wither? Although, ideally, implemented innovations 
would undergo intensive and rigorous evaluation of their conse- 
quences and efficacy to decide if the implemented changes should 
be retained or rejected, this ideal is seldom achieved. It may be 
that some innovations are well suited to their purpose while oth- 
ers are not. That proposition, however, presumes careful evalua- 
tion of the innovations and rational decisionmaking, and many 
aspects of human behavior persist without either. The balance of 
this Section discusses possible reasons for the persistence or de- 
cline of educational innovation. 

B. Definition of Functional Analysis and Description of 
Underlying Assumptions 

Our approach first examines the totality of consequences of 
certain innovations and then compares the results of those inno- 
vations to the consequences of traditional educational practices. 
From a social science perspective, the study of consequences is 
associated with functional analysis. The term "function" has 
many shades of meaning. In this context we use the term in one 
of its conventional social science senses to refer to the observable 
objective consequences of some aspect of social real it^.^ Func- 
tional analysis proceeds by asking: What are the consequences of 
A? What does A contribute to the good (or detriment) of society 
or to the human participants involved? The assumption of func- 
tional analysis is that A will persist if it serves to fulfill other 
social needs, including the individual needs of human partici- 
pants. A will perish if it serves no such needs. A may also perish 
if there is a better, less costly, or easier known way of fulfilling 
the same needs. Functional analysis requires the study of 
manifest functions (recognized and intended purposes and conse- 
quences) and of latent functions (unobtrusive and unintended 
purposes and  consequence^).^ As we use the term here, functional 
analysis is merely a set of assumptions, categories, and questions 
for the analysis of social reality. 

2. R. MERTON, ON THEORETICAL SOCIOLOGY: FNE ESSAYS OLD AND NEW 78 (1967). 
3. Id. at 105. See also Flanigan & Fogelman, Functional Analysis, in CONTEMPORARY 

POLITICAL ANALYSIS 72 (J. Charlesworth ed. 1967). 
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Our assumptions are based on certain general characteristics 
of human behavior. We assume that people's behavior is governed 
to a considerable extent by positive and negative reinforcements. 
Positive reinforcements are rewards like money, prestige, recogni- 
tions, honors, and other expressions of approval. Negative rein- 
forcements are punishments, sanctions, or, ultimately, coercion. 
In the long run, people obviously seek positive, and attempt to 
avoid negative, reinforcements. We also assume that the notion 
of entropy from thermodynamics can be applied to human behav- 
ior.VI'hus, we assume that human actions require energy and 
effort and that a state of disorder or disorganization is the sim- 
plest and easiest condition. When human efforts are removed 
from a social institution, decay and an ultimate state of disorder 
are inevitable. 

Two relatively small associations of individuals, a law fra- 
ternity and a law review organization, serve as examples of these 
notions. It takes energy and effort to keep both associations in 
existence. Individuals expend their energies to keep the associa- 
tions going as long as they receive positive reinforcements from 
their efforts or are threatened by negative reinforcements should 
the associations fail. Especially on the side of positive reinforce- 
ment we observe the equivalent of a "function" as we have used 
the term. A law fraternity or a law review organization presuma- 
bly will continue to thrive as long as it functions to fulfill the 
needs of (positively reinforce) its members. When our student 
respondents were asked to select the least important nontradi- 
tional classroom activity from a list of six possibilities, 55.7% of 
them chose legal fraternities as the least i r n p ~ r t a n t . ~  When asked 
to explain the reasons for their choice, the typical response was 
that law fraternities serve no useful purpose, other than a quite 
modest one of sponsoring social functions."~ contrast, when 
students were asked to select the most important activity from 

4. We apply the concept of entropy to human behavior much as Norbert Wiener has 
done in his work on cybernetics. See N. WIENER, THE HUMAN USE OF HUMAN BEINGS (1954) ; 
N. WIENER, CYBERNETICS (2d ed. 1961). 

5. Of our 202 respondents, 176 selected items from our list of six items (appellate 
moot court, trial practice court, student bar work, law review, legal clinic, and law frater- 
nity activities). Most of the other respondents suggested other items as the least important 
activity. The second item on the selection of the least important activity was student bar 
work (27.2%). 

6. According to functional analysis, if no purpose at  all is being served, the organiza- 
tion would perish. From time to time some law fraternity chapters no doubt do perish. 
Those that continue may be of limited importance. As reasons for recognizing some im- 
portance of law fraternities, students cited social purpose, the need to have some activity 
on students' resumes, and the prospects of employment through contact with alumni. 
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the same list of six, 50.9% selected the law review, citing as their 
primary reason the traditional link between law review member- 
ship and enhanced prospects for desirable job placement? Given 
these differential assessments of positive reinforcements, it is dif- 
ficult to doubt that the energy expended by law students for 
membership and activity on law reviews greatly exceeds that ex- 
pended for law fraternities. 

Thus, as these two examples illustrate, we assume that the 
greatest energy will be expended when the reinforcements are the 
most satisfying and that the least energy will be expended when 
the payoffs are minimal or nonexistent. A natural corollary to this 
notion is the idea that the levels of energy and effort expended 
will depend not only on the mere existence of positive or negative 
reinforcement, but also on how much one values the achievement 
of a particular positive reinforcement or fears the administration 
of a sanction. We also assume that in the long run, especially 
under the pressures of time and conflicting demands, people will 
attempt to conserve the energy they expend. They will thus seek 
to attain payoffs and avoid sanctions with the least possible ef- 
fort. 

We obviously do not presume that the discussion above rep- 
resents a total view of human behavior, but only of certain salient 
aspects. Certainly some people do things for the pure intrinsic 
pleasures of the particular tasks undertaken, although that is also 
a form of reinforcement. Similarly, some other people occasion- 
ally expend enormous amounts of time and energy on tasks with 
only minimal visible rewards, perhaps because of an intense 
moral or ethical commitment to the achievement of a certain 
goal. The point is that most people in the majority of instances 
do not follow such behavioral patterns. If one were involved in the 
creation of a social institution, for example, and if one had a 
choice between the creation of a system of rewards and sanctions 
designed to encourage the achievement of institutional goals or 
reliance on the goodwill, motivation, and commitment of staff 
members, it is quite clear which aspect of human behavior would 
be more dependable in the long run. 

C. A n  Analysis of Factors for Change or Stability i n  American 
Legal Education 

Our assumptions about human behavior can readily be ap- 

7. The second most important activity was the legal clinic (24.2%), and the most 
frequently cited reason for its importance was the practical training it provides. 
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plied to an analysis of the persistence or decline of educational 
programs and practices. To illustrate this application, we di- 
chotomize factors into two groups. 

1. Factors associated with the persistence of educational 
programs and practices 

An educational program or practice will be more likely to 
persist than decline if it can accurately be described by the fol- 
lowing statements: 

a. The  program or practice is at  least minimally successful 
in  conveying essential ideas and skills to students. The statement 
seems obvious, but the key is that most educational programs and 
practices are allowed to be only minimally instead of maximally 
effective under the circumstances. Minimum performance is a 
likely outcome when there are a number of needs to be met in the 
legal education community other than the needs of students in 
classes. 

b. T h e  program or practice is less costly than other 
alternatives. With scarce resources, a less costly program or prac- 
tice allows a greater diversion of resources to meet other needs of 
the institution or of individuals within the institution. 

c. The  program or practice is relatively easy to administer 
and apply. Those programs and practices that lead readily to the 
development of manageable routines and educational materials 
save time and energy. 

d. The program or practice is congruent with the overall 
structure and system of the institution and integrates easily with 
legal tradition and ha bits. 

e. The  program or practice positively reinforces administra- 
tors, teachers, and, to some extent, students who are involved i n  
the program or practice. The incentive structure of the law school 
serves to facilitate some programs and practices and to apply 
sanctions against others. 

2. Factors associated with the decline of educational programs 
and practices 

The factors that are characteristic of an educational program 
or practice that is likely to be filtered out of the institution are 
substantially the opposite of the factors indicative of persistence 
listed above. An unsuccessful program or practice can be de- 
scribed by the following statements: 

a. The  program or practice is relatively costly, especially 
when the expenditure of resources, proportionate to  students, is 
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made i n  ways that are visibly more expensive than  traditional 
programs and practices. Visibility is a key. Certain traditional 
programs and practices may also be relatively costly, but if they 
have found a long-standing, secure place in the law school 
budget, they are less susceptible to challenge than are highly 
visible innovations. 

b. The  program or practice requires a high level of t ime and 
energy to be sustained. New programs lack established routines 
and methodologies that save time and labor, and certain pro- 
grams may be less susceptible t.0 routines than others because 
they involve a large number of nonrepetitive tasks. Educational 
practices that demand recurrent, day-to-day, and proximate in- 
teractions between faculty members and individual students re- 
quire a significantly greater investment of time and energy than 
do alternatives such as the traditional large class setting. 

c. The  implementation of the  program or practice requires 
substantial institutional adaptation. I t  is a relatively simple mat- 
ter to introduce a new, traditionally taught course into a curricu- 
lum. By contrast, it is considerably more difficult to attempt the 
integration of the unpredictable demands of clinical experiences 
into a tightly ordered law school curr i~ulum.~ 

d. T h e  program or practice is not consistent with the pres- 
ent  incentive system of the law school. Certain innovations are 
likely to be subject to considerable disincentives, being perceived 
as low-status tasks not equivalent to the "higher-order" tasks of 
the traditional institution. 

3. Summary and qualification 

The general thrust of our argument is that educational pro- 
grams and practices that simply do a better job of instruction will 
not necessarily thrive. In order to predict the likely persistence or 
decline of educational innovations, it is necessary to take into 
account a complex network of consequences. 

The propositions above are devoid of authoritative citations 
to sustain them. More importantly, they are lacking in solid em- 
pirical research to demonstrate their validity and are also flawed 
by generality. The propositions are therefore only our hypotheses, 
derived from our visits to ten American law schools and from our 
reading and thinking for the past two years. But the propositions 
are "working hypotheses" that provide a useful and interesting 

8. See, e.g.,  the discussion of Antioch School of Law, Section VI, notes 86-108 and 
accompanying text supra. 
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tool to evaluate the prospects for the persistence of perhaps the 
most important curricular innovation in law schools in recent 
years: clinical legal education. 

D. Clinical Legal Education: A Hypothetical Case 

As discussed in Section VI,9 proponents of clinical legal edu- 
cation argue that clinical training, by using supervised work with 
real clients in real life experiences, fulfills the needs of students 
for practical training better than a traditional curriculum. Medi- 
cal education has recognized the need for practical training for 
some time,1° and the case for clinical legal education seems 
equally persuasive. Proponents claim that certain skills such as 
counseling, negotiating, and interviewing can best be learned in 
nontraditional settings such as clinics, simulations, and 
computer-assisted instruction. Proponents also argue that the 
ethical dilemmas of attorneys can best be appreciated and under- 
stood in clinical settings, especially in view of the normally pious 
platitudes of traditional classroom instruction in professional re- 
sponsibility and the customary absence of meaningful student 
involvement with ethical questions in that setting. 

I t  is not necessary to debate the validity of pro-clinical posi- 
tions here; we cite the arguments only for the purpose of introduc- 
ing our hypothetical case. Even assuming the claimed advantages 
of clinical legal education to be valid, an analysis of factors asso- 
ciated with the persistence or decline of educational programs is 
by no means complete. Other aspects and effects of clinical in- 
struction must be examined in order to evaluate the probable 
future of clinical legal education. 

1 T h e  problems and disincentives of clinical legal education 

Clinical teaching is usually more costly than traditional large 
class instruction, although perhaps not substantially more expen- 
sive than the total costs for the number of small, highly special- 
ized seminars that are a significant part of many law schools' 
curricula. Small seminars, however, have low visibility relative to 
legal clinics. Such seminars are also congruent with the tradi- 
tional setting and system of law schools, and the tasks of teaching 
seminars are entirely consistent with the traditional role of the 
law school professor. 

-- -- 

9. Section VI, notes 175-93 and accompanying text supra. 
10. See generally Section V ,  notes 100-42 and accompanying text supra. 



972 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

Clinical teaching is exceptionally hard work. The nature of 
the work itself-direct supervision of novices as they learn how 
to process cases from beginning to end-demands constant close 
attention from the clinical instructor lest a client be ill served or 
a student make some irredeemable blunder. One clinical instruc- 
tor described his day as beginning with a group of students wait- 
ing outside his office for his arrival and as ending with students 
following him to his car before his departure. In between are the 
countless small crises-the phone calls, the cases about to go to 
trial and then not going to trial after all, the questions, the fears, 
and the frustrations inherent in the learning of complex new 
tasks. 

For the beginning clinical teacher there may be a dearth of 
routines and materials that could simplify his task. Office man- 
uals, student practice manuals adapted to local usage, standard- 
ized local forms, and files of briefs, motions, and pleadings may 
all need to be developed. This difficulty may be surmounted in 
time, but even the maintenance of such aids requires attention 
and supervision. 

The routines of clinical education must be adapted to a gen- 
erally structured law school setting with which the legal clinic is 
largely incongruent. It is difficult for students to attend highly 
structured traditional classes and attend to their clients and 
dockets as well. I t  is difficult for clinical faculty to adapt the 
supervision of clinic dockets to the committee meetings and ad- 
ministrative responsibilities that are an inevitable part of the life 
of a faculty member. Medical education solves a similar problem 
by the chronological separation of classroom and clinical instruc- 
tion. In law school, clinical semesters sometimes serve as a surro- 
gate for this chronological separation, but this has not proved to 
be a total solution. 

Law schools often impose overt disincentives on clinical 
teachers. Promotion and tenure criteria that require the publica- 
tion of scholarly research are more easily fulfilled by traditional 
faculty than by clinicians. For some clinicians, "publishing" in 
the traditional sense has proved to be an impossible task. In the 
course of our interviews, we talked-with one clinician who had 
recently surrendered faculty status and accepted a nontenure 
treck position so as to avoid the virtually inevitable fate of 
"publish or perish." This pressure on the clinical instructor to 
conform to traditional promotion and tenure criteria despite a 
nontraditional workload suggests a second disincentive on clini- 
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cal teaching: the "pecking order" in some law schools places tra- 
ditional legal scholars at  the top and clinicians at  the bottom (if 
they are in the pecking order a t  all). The clinician can avoid the 
pecking order, of course, by accepting permanent second-class 
status-by becoming a staff member rather than a member of the 
faculty. Some law schools encourage and perpetuate second-class 
status by hiring as clinicians mostly recent graduates at  modest 
pay. The schools' expectations presumably are that such clini- 
cians will spend a year or so supervising clinical activities until 
"something better" comes along. By rotating such clinicians in 
and out, law schools reduce costs and need not cope with tenure 
and promotion issues. 

Finally, all of the factors described above commonly combine 
to make clinical faculty "insurgents" in their own law schools. 
The amount of time spent by a clinic director in negotiating with 
the dean or the traditionalists on the faculty imposes still another 
burden on an already ponderous workload. Successful clinic 
directors are usually astute politicians and diplomats. Unsuccess- 
ful clinicians escape to less demanding positions. 

An apt phrase describes the frequent experience and destiny 
of clinicians: the "burn-out factor." Typically, clinicans can get 
by on their own motivation and commitment to the purposes of 
clinical education for a few years. Eventually, the problems and 
disincentives described above contribute to a state of enervation; 
clinicians "burn out" and become exhausted with their workload, 
with the absence of positive reinforcements, and with their bat- 
tles against deans and faculty. The result is that burned-out clini- 
cians go on to "better things" a t  higher pay. This is not an out- 
come without exceptions, of course, but we did talk with several 
clinicians in our visits who were in the process of burning out. 

2. Traditional classroom teaching: An easier alternative 

By contrast, let us briefly consider the demands of tradi- 
tional classroom teaching. In view of the pedagogy of the tradi- 
tional classroom in which the casebook is the principal teaching 
tool, it makes little difference whether the precise method is 
markedly Socratic or chiefly lecture-the casebook tends to struc- 
ture the course and may act as a guide to class preparation and 
study for the teacher as well as the student. In short, traditional 
classroom teaching is, relative to clinical instruction, easier for 
the teacher. This assertion is not meant to be an outrageous or 
especially provocative statement. Both of us have taught with 
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casebooks. Occasionally we have spent many hours in prepara- 
tion for a single hour of class, but we knew that we could "get by" 
if necessary by a close reading of the casebook just before class. 
We knew that, if we chose to, we could simply follow the course 
set by the casebook editor. In short, casebook instruction in the 
traditional classroom can be, although it need not always be, a 
labor-saving method. In our judgment the casebook and tradi- 
tional classroom teaching fulfill the needs of faculty, if not always 
the needs of students, very well indeed. 

Traditional classroom teaching is compatible with a tradi- 
tional academic role. Contact hours between faculty and students 
are usually much fewer than in clinical teaching, and nonclass- 
room time can be devoted to a research schedule that will not be 
interrupted by insistent appointments with students, clients, or 
courts. Because there is more time for research, traditional fac- 
ulty are distinctly advantaged, relative to clinicians, in meeting 
the research and publication criteria for promotion and tenure. 

3. Suggestions for the persistence of clinical legal education 

Given the clear incentives for traditional teaching and the 
disincentives for clinical teaching, it may be surprising that there 
are any clinical programs at all. The fact that there is a good deal 
of clinical teaching at present bears witness to the student de- 
mand for it, and such student demand suggests that clinical expe- 
riences fulfill some of the needs law students perceive as being 
important. Nonetheless, the problems and disincentives of clini- 
cal teaching outlined above must be overcome if clinical teaching 
is to thrive and grow rather than perish. 

One approach to the solution of the problems and disincen- 
tives is obvious: simply alter the incentive system of law schools 
to provide positive reinforcements for clinical programs and clini- 
cal teaching. Although this suggestion is admittedly simplistic, 
because the factors that presently create and maintain disincen- 
tives for clinical programs would be equally vigilant and active 
in any effort to change the incentive structures, the following are 
some of the rather obvious remedies: 

a. Workload factors. Caseloads must be reduced to a managea- 
ble level. This situation already exists at a few schools. The 
obvious difficulty is that reduced workloads increase costs and 
competition for scarce resources. 
b. Materials. Probably the least costly and most productive 
way in the long run to strengthen the future viability of clinical 
education is to develop clinical program packages, adaptable to 
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local usage, that would save the time and labor of clinical fac- 
ulty. If materials were developed that would do for the clinician 
what the casebook does for the traditional teacher, the results 
in reduction of workload would be substantial. 
c. Incentives. Promotion and tenure policies must be altered 
to recognize the different, but considerable, contributions of cli- 
nicians to the law school. The endowment of clinical chairs and 
other honorific and remunerative recognitions should be pur- 
sued. 
d. Independent sources of funding. A recognition of the contri- 
bution clinics make to the delivery of legal services should es- 
tablish an entitlement to public funding. There is a danger in 
this suggestion, however, as clinics might become more case- 
processing oriented than education oriented. Still, a proper re- 
gard for the balance of factors involved could lead to a reasona- 
ble funding formula. 

E. A Final Comment 

Our discussion, using as a background the history of Ameri- 
can legal education, the development of English legal education, 
and the educational experiences of other professions, has served 
to illustrate the factors and complexities involved in analyzing 
the prospects for the persistence or decline of educational innova- 
tions. Lacking the hard data and research to sustain tight conclu- 
sions, we clearly have been engaged in speculation, although 
hopefully in speculation founded upon experience and reason. It 
has not been our purpose to serve as the advocates of any particu- 
lar persuasion on American legal education. We hope that we 
have stimulated, and occasionally provoked, some thoughtful 
reactions. 



APPENDIX A 

Law Faculty Questionnaire 

This questionnaire is designed to elicit your views about legal education, law practice 
and the legal profession. In many instances, it parallels another questionnaire that we are 
sending to law students. Your responses will be held in strict confidence by us, and not 
disclosed in any form except, having been aggregated, in a statistical description and 
analysis of the total responses from a number of law professors. 

For each essay-format question below, we will appreciate your most candid views, 
which can be set forth in the spaces provided. Should you need additional space for an 
answer, please use the reverse of the page. If you do that, please identify the continuation 
of your response by noting the number of the relevant question. 

For each short answer-format question below, please circle or write-in the number or 
information that corresponds to your request in the space provided. 

Thank you for your participation. 

1. Your current position is a t  law school. 
2. What, in your judgment, are the major goals of legal education? (explain briefly) 

3. In what ways, if any, are the goals of your current law school different from those of 
law schools in general? 

4. In what ways, if any, would you like for the goals of legal education to be different? 

5. In what ways, if any, would you like for the goals of your current law school to be 
different? 

6. .A number of commentators have observed that law students' goals and attitudes 
have changed dramatically during the past decade or so. What are your observations 
and judgment on this? 

7. Explain briefly why you are teaching law, rather than applying your knowledge and 
skills in some other way. 

8. Do you have career goals other than teaching and research? (check one) Yes - 
No . If yes, please explain briefly: 

9. What aspects of your current position have given you the greatest satisfaction? 

10. Which have been the least satisfying? 

976 
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11. Please rank the importance, in your judgment, of student participation in each of 
the following programs or activities. (NOTE: the item below is called a thermometer 
scale. It is designed to measure your judgment on a scale of 0 to 100, with the meaning 
of 0 and 100 being specified as the extremes of the scale. Your judgment can be 
recorded at  any one of the five-point intervals on the scale. Please enter a number 
for each program or activity in the space provided). 

0 5 10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100 

No Great 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Importance Importance 

l l a .  Appellate moot court. Enter # - 
l l b .  Trial practice court. Enter # - 
l lc .  Law review. Enter # - 
l l d .  Student bar work. Enter # - 
l le .  Law fraternity activities. Enter # - 
l l f .  Legal clinic. Enter # - 
1 lg. Other (identify) . Enter # - 
11 h. Other (identify) . Enter # - 
1 1 i. 0 ther (identify) . Enter # - 
Now look over the list of activities in 11 above. Which of them do you think is most 
important? 
Please explain briefly why you think this activity is important: 

13. Which of the activities in 11 above do you think is least important? 
- -  

Please explain briefly why you think this activity is unimportant: 

14. Below is a list of what might be termed the skills of lawyers. We are interested in 
knowing to what extent you think a law school has the responsibility to see that its 
students possess each of these skills upon graduation from law school. Please read 
each statement and enter the number on a scale of 0 to 100 that best approximates 
your view on each. 

0 5 10 15. 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100 

No Great 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Responsibility Responsibility 

Knowledge of substantive legal doctrine and rules. Enter # - 
Knowledge of procedural legal doctrine and rules. Enter # - 
Ability to "think like a lawyer" (that is, the ability to read cases, handle legal 
doctrines, and employ the techniques of legal analysis). Enter # - 
Proficiency a t  appellate advocacy. Enter # - 
Proficiency a t  trial advocacy. Enter # -- 
Proficiency at  legal research. Enter # - 
Proficiency a t  legal writing. Enter # - 
Knowledge of legal philosophy and theory. Enter # - 
Knowledge of legal ethical standards. Enter # - 
Ability to negotiate. Enter # - 
Ability to investigate the facts of a case. Enter # - 
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141. Ability to interview and counsel clients. Enter # - 
14m. Knowledge of pertinent information and methods from other disciplines (e.g., 

accounting, economics, sociology). Enter # - 
15. Which areas of law are of greatest interest to you? 

1. 

5.  
16. How many years have you been teaching law? years. 
17. Below are some attributes that may affect the chances that a person will be a success- 

ful lawyer. In your judgment, how likely is each to affect one's chances? (circle one 
response for each) 

Very likely 
to increase 

success 
a. competitive drive. 1 
b. cynical world view. 1 
c. commitment to work 

as the central focus 
of life. 1 

d. ability to write a 
good letter. 1 

e. high ethical 
standards. 1 

f. good personal 
contacts. 1 

g. ability to pay 
attention to detail. 1 

h. commitment to 
publi~service. 1 

i. ability to research 
the law. 1 

j. ability to think on 
your feet and 
make articulate 
responses. 1 

k. analytic ability. 1 
1. sociability-a good 

mixer. 1 
m. desire to earn a 

large income. 1 
n. knowledge of the 

law. 1 
o. family and social 

background. 1 

Possibly 
increases 
success 

2 
2 

No effect 
on 

success 
3 
3 

Possibly 
decreases 
success 

4 
4 

Very likely 
to decrease 

success 
5 
5 

18. What changes in legal education between the time of your own legal education and 
the present seem especially noteworthy and desirable to you? Please explain: 

19. You graduated from law school in 
20. What changes since your graduation seem noteworthy but  undesirable in some way 

or another? Please explain: 
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21. We would appreciate your judgment on the strengths and weaknesses of the following 
teaching strategies, techniques or settings: 

a. The case method: 

b. Legal research papers: 

c. Supervised drafting experiences: 

d. Simulation: 

e. Videotape feedback for students: 

f. Computer assisted instruction: 

g. Supervised clinical experiences: 

h. Unsupervised clinical experiences: 

i. Externships: 

j. Part-time law-related employment: 

Below are some examples of work that practicing attorneys do. Often in professions 
some kinds of work are regarded as more desirable or prestigious than others. We are 
interested in knowing the relative prestige or desirability of each in your judgment. 
Enter the number on the scale of 0 to 100 that best approximates your view on each: 

0 5 10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100 

Low High 
Prestige . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Prestige 

22a. Member of the legal staff for a medium size or regional company. Enter # - 
22b. Member of the legal staff of a federal regulatory agency. Enter # - 
22c. Handling major environmental impact suits for the plaintiff. Enter # - 
22d. Solo practitioner in general practice, usually dealing with the affairs of middle 

income clients. Enter # - 
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Estate planning for very large estates. Enter # - 
Doing investigations of government agencies to determine their fulfillment of 
legal obligations. Enter # - 
Attorney on the staff of the District Attorney's Office. Enter # - 
Criminal defense in "big cases." Enter # - 
Solo practitioner in general practice, primarily dealing with poor clients. Enter 
# -  
Self-employed lawyer specializing in the affairs of small independent business 
people. Enter # - 
Negotiating complicated business deals for very large corporations. Enter # 

Handling major desegration suits. Enter # - 
Specializing in tax matters in a very large firm. Enter # - 
Handling major class actions seeking benefits for the poor. Enter # - 
Chief litigating lawyer in a very large firm. Enter # - 
Working on the legal staff of a charitable foundation. Enter # - 
Member of a firm that handles primarily the affairs of small corporations and 
partnerships. Enter # - 
Attorney on the staff of the Public Defender's Office. Enter # - 
Handling civil liberties suits. Enter # - 
Domestic relations practice, mostly divorces and custody suits. Enter # - 
Trial lawyer for the plaintiff in personal injury suits. Enter # - 
Handling litigation and drafting contracts for a large labor union. Enter # - 
Handling publicized political cases. Enter # - 
Solo practitioner, handling mostly criminal defense and personal injury suits. 
Enter # - 

In your view, what are the obligations of a law school teacher to instill high profes- 
sional ethical standards in law students? 

23a. How might such standards be instilled; that is, what techniques or methods 
are likely to be most effective? 

In what ways, if any, has the competition for law school admission affected the 
attitudes and performance of law students? 

and 

a. 
b. 
C. 
d. 
e. 

In your view, how important are the following criteria in hiring, retention, promotion 
tenure decisions for law faculty? 

Research and publications: 
"Practical" legal experience: 
Demonstrated teaching effectiveness: 
Ability to get along with students: 
Other (identify) 

Should "clinical faculty" be expected to meet the same criteria as "academic fac- 
ulty"? 
Now, a few questions about your career background. Please check each of the posi- 
tions you have held, and fill-in the years in each. 

a. Private practice of law ( ) Years -. 
b. Government attorney (all levels) ( ) Years -. 
c. Military lawyer ( ) Years -. 
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d. Graduate legal education (beyond J.D.) ( ) Years -. 
e. Judicial clerkship ( ) Years -. 
f. Judgeship ( ) Years -. 
g. Prosecutor ( ) Years -. 
h. Public defender ( ) Years -. 
i. OEO, legal aid, or legal services attorney ( ) Years -. 
j. Intensive trial work (civil) ( ) Years -. 
k. Intensive trial work (criminal) ( ) Years -.. 

28. Your undergraduate major was 
29. Your standing in your class in law school was approximately - out of - 

students in your class. Note: if standings were not calculated in this fashion, please 
explain how they were computed, and give your estimate of your position in your class 
on that basis: 

Any additional comments that you would like to make about law school or the 
practice of law? 

THANK YOU FOR YOUR PATIENCE AND COOPERATION IN COMPLETING THIS 
QUESTIONNAIRE. 



Law Student Questionnaire 

This questionnaire is designed to elicit your views about legal education, law practice, 
and the legal profession. Your responses will be held in strict confidence by us, and not 
disclosed in any form except, having been aggregated, in a statistical description and 
analysis of the total responses from a number of law students. 

For each essay-format question below, we will appreciate your most candid views, 
which can be set forth in the spaces provided. Should you need additional space for an 
answer, please use the reverse of the page. If you do that, please identify the continuation 
of your response by noting the number of the relevant question. 

For each short answer-format question below, please circle or write-in the number or 
information that corresponds to your response in the space provided. 

Thank you for your participation. 

1. Your law school is: 
2. What were your expectations about law school when you applied? 

2a. In what ways, if any, has your actual experience been different than what you 
expected? 

3. In your view, what do the major goals of your law school seem to be? 

3a. In what ways, if any, would you like them to be different? 

4. What aspects of your law school experience have given you the greatest satisfaction? 

4a. Which have been the least satisfying? 

5. Your current class in law school is (check the appropriate responses) 
Day student - Evening student - 1st yr. - 2nd yr. - 3rd yr. - 
4th yr. - 

6. In general, how do you feel about law school to date? 
(NOTE: the item below is called a thermometer scale. It is designed to measure your 
feelings on a scale of 0 to 100, with the meaning 0 to 100 being specified as the 
extremes of the scale. Your feelings can be recorded at any one of the five-point 
intervals on the scale. The number you choose should represent where you place your 
feelings on the scale presented. Please enter one number in the space provided.) 

0 5 10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100 

Highly Highly 
Dissatisfied . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Satisfied 

The number that best represents any feelings about law school to date is . 
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7. Check each of the law school activities in which you have participated during law 
school to date: 

1st yr. 2nd yr. 3rd yr. 4th yr. 

Appellate moot court. 
Trial practice court. 
Law review. 
Legal clinic. 
Student bar work. 
Law fraternity activities. 
Other (Identify) -. 
Other (Identify) -. 
Other (Identify) -. 

We would like for you to evaluate the importance of each of the following activities, 
not in your personal view, but according to your perception of how they are generally 
viewed by law students at your school. Again, enter the number for each item on the 
scale of 0 to 100 that best approximates your answer. 

No Great 
Importance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Importance 

8a. Appellate moot court. Enter # - 
8b. Trial practice court. Enter # - 
8c. Law review. Enter # - 
8d. Legal clinic. Enter # - 
8e. Student bar work. Enter # - 
8f. Law fraternity activities. Enter # - 
8g. Other (Identify) . Enter # - 
8h. Other (Identify) . Enter # - 
8i. Other (Identify) . Enter # - 
Now look over the above list of activities. Which of the above do you think is consid- 
ered to be the most important by students a t  your law school? (write-in) 

. Please explain briefly why you think 
students at your school consider this activity to be so important: 

10. Which of the activities from the preceding page (question 8) do you think is consid- 
ered to  be the least important by students a t  your law school? 

. Please explain briefly why you think 
students consider this activity unimportant: 

11. Below is a list of what might be termed the skills of lawyers. We are interested in 
knowing to what extent you think you will have each of these skills upon completing 
law school. Please read each statement and enter the number on the scale of 0 to 100 
that best approximates your view on each. 

No Highly 
Skill . . . .  , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Skilled 

l l a .  Knowledge of substantive legal doctrine and rules. Enter # - 
l lb .  Knowledge of procedural legal doctrine and rules. Enter # - 



984 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 
* 

llc. Ability to "think like a lawyer" (that is, the ability to read cases, handle legal 
doctrines, and employ the techniques of legal analysis). Enter # - 

l ld .  Proficiency at appellate advocacy. Enter # - 
l le .  Proficiency at trial advocacy. Enter # - 
llf.  Proficiency at legal research. Enter # - 
llg. Proficiency at legal writing. Enter # - 
l lh .  Knowledge of legal philosophy and theory. Enter # - 
lli .  Knowledge of legal ethical standards. Enter # - 
l l j .  Ability to negotiate. Enter # - 
Ilk. Ability to investigate the facts of a case. Enter # - 
111. Ability to interview and counsel clients. Enter # - 
l lm.  Knowledge of pertinent information and methods from other disciplines (e.g., 

accounting, economics, sociology). Enter # - 
12. Now using the same list of "skills of lawyers," we would like to know the extent to 

which a student should have each of these skills (rather than will have as in 11 
above), upon completing law school, in your judgment. Again enter the number on 
the scale of 0 to 100 for each. 

Not 
Necessary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Essential 

12a. Knowledge of substantive legal doctrine and rules. Enter # - 
12b. Knowledge of procedural legal doctrine and rules. Enter # - 
12c. Ability to "think like a lawyer." Enter # - 
12d. Proficiency at appellate advocacy. Enter # - 
12e. Proficiency at trial advocacy. Enter # - 
12f. Proficiency at legal research. Enter # - 
12g. Proficiency at legal writing. Enter # - 
12h. Knowledge of legal philosophy and theory. Enter # - 
12i. Knowledge of legal ethical standards. Enter # - 
12j. Ability to negotiate. Enter # - 
12k. Ability to investigate the facts of a case. Enter # - 
121. Ability to interview and counsel clients. Enter # - 
12m. Knowledge of pertinent information and methods from other disciplines (e.g., 

accounting, economics, sociology). Enter # - 
13. Your LSAT test score was 
14. Do you intend to become a practicing lawyer? (check one) 

Definitely yes - Definitely no - 
Probably yes - Probably no - 

15. Do you intend to take a bar examination? (check one) Yes - No - 
If yes, in which states? 

16. Please describe briefly the extent to which (if any) your intended bar examinatiods) 
has influenced (or is likely to influence in the future) the elective courses that you 
will take while in law school: 

17. Please describe what you expect your first job to be after leaving law school: 
I 

18. Please describe what you see yourself doing five years after graduation from law 
school: 
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19. Have your career goals changed since entering law school? (check one) 
Yes - No - 
19a. If yes, please indicate how they changed, and what, in your judgment, led to 

these changes: 

20. Your undergraduate subject was 
21. Below are some reasons that may affect one's decision to enter a profession. We are 

interested in knowing whether they are (or were) important or unimportant to you. 
Please read each statement and circle only one response for each: 

No 
Importance 

Little Some 
Importance Importance 

3 2 

Great 
Importance 

1 
a. An interest in subject 

matter. 
b. A desire for intellectual 

stimulation. 
c. Gaining professional expertise 

useful in solving personal 
problems. 

d. A liking for argument and 
debate. 

e. Prestige of the profession. 
f. A desire to help restructure 

society. 
g. A desire to handle other 

peoples' affairs. 
h. A desire for independence. 
i. A desire to become a politician. 
j. A desire to be of service to 

the underprivileged. 
k. A desire for varied work. 
1. A desire to go into business. 
m. Anticipated enjoyment of the 

activities of lawyers. 
n. A desire to become a legal 

educator. 
o. A desire to go into government 

service. 
p. Financial rewards. 
q. Family influences. 
r. A desire for stability and 

security. 
s. Opportunity to be helpful to 

others and/or useful to society 
in general. 

t. Other important factor 

(Please specify) 4 3 2 1 
v. Other important factor 

- 

(Please specify) 4 3 2 1 
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22. Now look over the reasons listed in the previous question. Pick out the ones that are 
the three most important to you: 
Which of these is most important ? (enter letter) - 
Which of these is second most important ? (enter letter) - 
Which of these is third most important? (enter letter) - 

23. Think about the job you would most like to have in your career. Please describe this 
job in terms of type of employment, type of client, type of practice, geographical 
location, etc.: 

23a. What do you think you would especially like about this job? 

23b. What, if anything, might you especially dislike about this job? 

23c. Do you expect that you will actually ever have this job? Yes - No - 
If no, please indicate why you think not: 

24. Disregarding inflation, what do you think your maximum annual earnings will be 
during your career? $ 

25. Do you foresee specializing in any particular area of the law? (check one) 
Definitely yes - Don't know - Definitely no - 
Probably yes - Probably no - 

26. Again using the 0 to 100 scale, please rate the following areas of law as to whether 
they would be of interest to you during your legal career. Enter the number for each 
that best approximates your interest: 

No Great 
Interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Interest 

Administrative law. Enter # - 
Antitrust. Enter # - 
Bankruptcy. Enter # - 
Constitutional Law. Enter # - 
Corporate Law. Enter # - 
Criminal Law. Enter # - 
Family Law. Enter # - 
Insurance Law. Enter # - 
International Law. Enter # - 
Labor Law. Enter # - 

Maritime Law. Enter # - 
Military Law. Enter # - 
Patent and Copyright Law. Enter # - 
Tax Law. Enter # - 
Tort Law. Enter # - 
Trusts and Estates. Enter # - 
Poverty Law. Enter # - 
Civil Liberties Law. Enter # - 
Law reform. Enter # - 

27. Which of the areas listed in question 26 is the greatest interest to you? 

Please explain briefly why this area is of interest to you: 
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28. Which of the areas listed in question 26 is of least interest to you? 

Please explain briefly why this area is not of interest to you: 

29. Please rate the following types of organizations as to whether you think they would 
be acceptable work settings for you during most of your career. Circle one response 
for each: 

Highly Moderately Minimally Not 
Acceptable Acceptable Acceptable Acceptable 

a. Solo practice. 
b. Small partnership. 
c. Small firm (less than 10). 
d. Medium firm (10 to 40). 
e. Large firm (more than 40). 
f. Poverty law office. 
g. Public interest law office. 
h. Public defender's office. 
i. District attorney's office. 
j. Corporation or bank (house 

counsel). 
k. Municipal attorney. 
1. State agency. 
m. Federal agency. 
n. Teaching. 
o. Judgeship. 
p. Nonlaw job in general. 
q. Nonlaw job, government. 
r. Nonlaw job, business. 
s. Other acceptable setting 

(Please identify) 
t. Other acceptable setting 1 2 3 4 

(Please identify) 

30. Now look over the list above. Which is the most desirable work setting in your 
judgment? 
Please explain briefly why: 

31. Which of the above is the least desirable setting? 
Please explain briefly why: 

32. Below are some attributes that may affect the chances that a person will be a success- 
ful lawyer. In your judgment, how likely is each to affect one's chances? (Circle one 
response for each) 
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a. competitive drive. 
b. cynical world view. 
c. commitment to work 

as the central focus 
of life. 

d. high ethical stan- 
dards. 

e. ability to write a 
good letter. 

f. good personal 
contacts. 

g. ability to pay 
attention to detail. 

h. commitment to 
public service. 

i. ability to research 
the law. 

j. ability to think on 
your feet and 
make articulate 
responses. 

k. analytic ability. 
1. sociability-a 

good mixer. 
m. desire to earn a 

large income. 
n. knowledge of the 

law. 
o. family and social 

background. 

Very likely Possibly No effect Possibly Very likely 
to increase increases on decreases to decrease 

success success success success success 

33. Your current class standing is out of students in your 
class. Note: if class standings are not computed at  your school in this fashion, please 
explain briefly how they are computed and give your estimate of your position in the 
class on that basis: 

34. Below are some examples of work that practicing lawyers do. Often in professions 
some kinds of work are regarded as more desirable or prestigious than others. We are 
interested in knowing the relative prestige or desirability of each of the following 
according to your judgment of how they are likely to be regarded by most students 
a t  your law school. Enter the number on the scale of 0 to 100 that best approximates 
your view on each: 

0 5  10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100 

Low High 
Prestige . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Prestige 
34a. Member of the legal s t a f f  for a medium size or regional company. Enter # - 
34b. Member of the legal staff of a federal regulatory agency. Enter # - 
34c. Handling major environmental impact suits for the plaintiff. Enter # - 
34d. Solo practitioner in general practice, usually dealing with the affairs of middle 

income clients. Enter # - 
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34e. Estate planning for very large estates. Enter # - 
34f. Doing investigations of government agencies to determine their fulfillment of 

legal obligations. Enter # - 
34g. Attorney on the staff of the District Attorney's Office. Enter # - 
34h. Criminal defense in "big cases." Enter # - 
34i. Solo practitioner in general practice, primarily dealing with poor clients. Enter 

#-  
34j. Self-employed lawyer specializing in the affairs of small independent business 

people. Enter # - 
34k. Negotiating complicated business deals for a very large corporation. Enter # 

341. Handling major desegregation suits. Enter # - 
34m. Specializing in tax matters in a very large firm. Enter # - 
34n. Handling major class actions seeking benefits for the poor. Enter # - 
340. Chief litigating lawyer in a very large firm. Enter # - 
34p. Working on the legal staff of a charitable foundation. Enter # - 
34q. Member of a firm that handles primarily the affairs of small corporations and 

partnerships. Enter # - 
34r. Attorney on the staff of the Public Defender's Office. Enter # - 
34s. Handling civil liberties suits. Enter # - 
34t. Domestic relations practice, mostly divorces and custody suits. Enter # - 
34u. Trial lawyer for the plaintiff in personal injury suits. Enter # - 
34v. Handling litigation and drafting contracts for a large labor union. Enter # - 
34w. Handling publicized political cases. Enter # - 
34x. Solo practitioner, handling mostly criminal defense and personal injury suits. 

Enter # - 
35. If you had room for only five elective courses in your three years of law school, what 

subjects would you choose to take? Please identify the subject area (not necessarily 
the course title) and explain the reasons for your choice in each instance: 

Course 1 
Reasons: 

Course 2 
Reasons: 

Course 3 
Reasons: 

Course 4 
Reasons: 

Course 5 
Reasons: 



990 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [I977 

Any additional comments that you would like to make about law school or the 
practice of law: 

THANK YOU FOR YOUR PATIENCE AND COOPERATION IN COMPLETING 
THIS QUESTIONNAIRE. 
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