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Rescuing Multidistrict Litigation From The Altar
of Expediency

Carter G. Phillips’
Gene C. Schaerr”
Anil K. Abraham™

I. INTRODUCTION

One of the more disturbing developments in our judicial sys-
tem in the wake of mass tort and other complex litigation is the
willingness of courts to depart from clear and unbending proce-
dural requirements—thereby sacrificing key structural
protections embodied in those requirements—in the name of
Judicial economy or efficiency. The notion that judicial process
must be compromised because of the perceived exigencies of
expansive litigation is well illustrated by the widespread misin-
terpretation of 28 U.S.C. § 1407 as allowing so-called “self-trans-
fers” in cases involving multidistrict litigation (MDL). This prac-
tice is lawless, as Judge Alex Kozinski has conclusively demon-
strated in a recent dissent.’ But the practice nevertheless has
been perpetuated among the lower federal courts in the errone-
ous belief that it promotes judicial economy. This concession to

* Managing Partner, Sidley & Austin, Washington, D.C. B.A,, Ohio State
University, 1973; M.A., Northwestern University, 1975; J.D., Northwestern University,
19717, Law Clerk to Hon. Robert A. Sprecher, Unitad States Cowrt of Appeals for the
Seventh Circuit, 1977-78; Chief Justice Warren E. Burger, United States Supreme
Court, 1978-78. Assistant to the Solicitor General, United States Department of Justice,
1981-84.

*% Partner, Sidley & Austin, Washington, D.C. BA., Brigham Young Univeraity,
1981; MA., Yale University, 1985; J.D., Yale University, 1985; M. Phil, Yale
University, 1986, Law Clerk to Hon. Kenneth W, Starr, United States Court of Appeals
for the District of Columbia Cirenit, 1985-86; Hon, Warren E. Burger and Antonin
Scalia, United States Supreme Court, 1986-87.

***  Aggociate, Sidley & Austin, Washingtan, D.C. AB., Dartmouth College, 1991;
J.D., Yale University, 1995. Law Clerk to Hon. Jerry E. Smith, United States Court
of Appeals for the Fifth Cireuit, 1995-96.

1, See Lexecon Ine. v, Milberg Weiss Bershad Hynes & Lerach (In re American
Continental Corp./Lincoln Sav. & Loan Sec. Litig.), 102 F.3d 1524, 1540.50 (9th Cir.
1996) (Kozinski, J., dissenting), cert. granted, 66 U.S.L.W. 3766 (U.S. May 18, 1997)
(No, 96-1482),
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perceived expediency at the expense of judicial process, however,
has not gone unnoticed. The United States Supreme Court has
granted certiorari to review the legality of self-transfers in
Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach (In re
American Continental Corp./Lincoln Savings & Loan Securities
Litigation).?

The legal issue presented in the Lexecon case is the proper
interpretation of 28 U.S.C. § 1407, a question that has already
been examined in a scholarly fashion both by Judge Kozinski in
his Ninth Circuit dissent and in numerous articles mentioned in
that opinion.? For the most part, these arguments do not bear
repeating here, except to provide a framework for the issues that
have not been as thoroughly considered, viz., the policy implica-
tions of permitting self-transfers in cases consolidated under the
MDL statute. Analysis of those policy concerns reveals plainly
that Congress was correct to insist that consolidated cases be
returned to their transferor courts for trial. That practice best
serves the interests of plaintiffs, defendants, and the federal
courts. The policy debate over these competing transfer schemes
should inform both the Court’s judgment in deciding the legal
question (at least marginally) and Congress’s judgment about
whether to amend the statute (assuming that the Supreme
Court decides to reverse the Ninth Circuit’s decision, as we be-
lieve it will). Accordingly, this Article will provide the first at-
tempt to analyze the policy issues underlying self-transfer in the
context of the Lexecon case.

When Congress enacted the MDL statute, it exercised its
prerogative to make difficult policy choices and struck a specific
balance between concerns of judicial efficiency and the rights of
litigants. In so doing, Congress authorized the Judicial Panel on
Multidistrict Litigation (JPML) to transfer related cases pending
in district courts around the nation to a single district court,

3. Id

3. See, e.g., Mike Roherts, Multidistrict Litigation and the Judicial Panel,
Transfer and Tag-Along Orders Prior to a Determiration of Remand: FProcedural and
Substantive Problem or Effective Judicial Public Policy?, 28 MEM. S7. U. L. REV. 841,
866 (1993) (characterizing § 1407 as directing remand to transferor court for trial);
Robert H. Trangsrud, Joinder Alternatives in Mass Tort Litigation, 70 CORNELL L. REV.
779, 809 (1985} (characterizing § 1407 as not allowing self-transfer); Blake M. Rhodes,
Comment, The Judicial Panel on Multidistrict Litigation: Time for Rethinking, 140 U.
PA. L. REV. 711, 734 (1991) {asserting that self-transfer upsets Congress's statutory
scheme for multidistrict litigation). For further scholarship cited by Judge Kozinski’s
dissent, see Lexecon, 102 F.3d at 1542-43.
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permifting a unitary disposition of common pretrial issues. The
statute directs that the cases be remanded to their transferor
courts once the pretrial issues have been resolved.

Section 1407 thus advances judicial efficiency, but at the cost
of partially compromising the right of litigants to individualized
adjudication of their claims. In enacting this provision, Congress
has determined, correctly in our view, that such a compromise
does not impose too great a cost in return for the henefits gener-
ated by the compromise—i.e., that the more efficient use of pre-
trial judicial resources outweighs the harm to litigants. In other
words, Congress has congidered the policy implications of trans-
fers in the MDL context and, in the very text of § 1407, has
struck what it deemed to be the appropriate balance between
judicial efficiency and the rights of individual litigants.

Unsatisfied with Congress’s judgment in this policy matter,
the federal courts charged with managing multidistrict litigation
have refused to apply the statutory scheme as Congress wrote it.
Instead, the courts have arrogated to themselves the congressio-
nal prerogative to make difficult, complex policy choices. Rather
than remanding § 1407 cases to their districts of origin once the
pretrial issues have been resolved, as expressly mandated in the
text of § 1407, MDL courts have chosen to use other federal
transfer statutes—28 U.S.C. §§ 1404 and 1406—to retain perma-
nent jurisdiction of cases temporarily transferred to them under
§ 1407. This self-transfer procedure has been carelessly rubber-
stamped by the federal courts of appeals with almost no analy-
sis.* Section II of this Article briefly elucidates the statutory
scheme and succinctly explains why the courts’ adoption of the
self-transfer procedure is invalid as a matter of statutory con-
struction,

In adopting this procedure, these courts not only have de-
parted from the plain language of these transfer statutes, as well
as the contemporary congressional understanding of them, but
also have struck a sharply different balance between the rights
of litigants and the concern for judicial efficiency. This balancing
of interests is impermissible, not only because it is not the bal-
ance chosen and enacted into law by Congress, but also because
it simply is not sound judicial policy. To the contrary, the bal-
ance improperly adopted by the courts actually subverts sound

4. See Lexecon, 102 F.3d at 1564142 & nn.2-4 (Kozinski, J., dissenting) (surveying
appellate cases).
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judicial policy and has inflicted considerable harm upon the right
of individual litigants—defendants as well as plaintiffs—to indi-
vidualized adjudication of their claims,

Section IIT of this Article demonstrates that sound judicial
policy is undermined by the application of the self-transfer mech-
anism because it introduces multiple anomalies into the adjudi-
cation of multidistrict litigation. In transferring cases to them-
selves under 28 U.S.C. § 1404(a), for example, judges presiding
over MDL cases routinely disregard the operative factors identi-
fied in that statute—the convenience of individual parties and
witnesses “in the interest of justice”—and rely instead upon such
nonstatutory factors as the interests of parties and witnesses as
a group and the perceived needs of the judicial system as a
whole. Moreover, the consolidation of trial proceedings that re-
sults from self-transfers undermines the integrity of the entire
trial process, to the detriment of plaintiffs, defendants, and ju-
ries alike. Self-transfers also undermine the protections afforded
to defendants (as well as plaintiffs) by the federal venue rules
contained in 28 U.S.C. § 1391. Perhaps worst of all from the
standpoint of judicial administration, the existence of the self-
transfer mechanism encourages the most perverse kinds of fo-
rum shopping. This includes the well-known “file-and-transfer”
strategy by which plaintiffs sometimes file a lawsuit in one juris-
diction to obtain the benefit of favorable substantive law, but
then seek to have their cases transferred to another jurisdiction
in search of a procedurally more favorable forum.

In addition, section IV of this Article argues that the alleged
efficiency benefits often cited in support of self-transfer are illu-
sory. Most of the efficiencies of MDL consolidation arise at the
pretrial stage, especizlly with respect to the management of
discovery. Efficiencies at the trial stage are comparatively rare
and insubstantial. Where such benefits do exist, they can easily
be achieved through the mechanism Congress created, namely
§ 1404(a). Accordingly, self-transfers create few efficiency bene-
fits to weigh in the balance against their enormous costs.

In short, the policy judgment embodied in the plain language
of § 1407 is entitled tc respect from the federal courts not only
because it is Congress’s judgment, but also because it is a sensi-
ble one as a matter of sound judicial administration—far more
sensible than the self-transfer procedure created out of whole
cloth by the lower federal courts.
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II. SELF-TRANSFERS ARE FORBIDDEN BY 28 U.S.C. § 1407 AND
VIOLATE THE PLATN LANGUAGE OF 28 U.S.C. § 1404

As a matter of statutory interpretation, self-transfer is inde-
pendently foreclosed both by 28 U.S.C. § 1407 and by 28 U.S.C.
§ 1404.

A. Section 1407

The MDL statute specifically directs that cases transferred to
an MDL district court be remanded before trial to the districts
from which they were transferred:

When civil actions involving one or more common questions of
fact are pending in different districts, such actions may be
transferred to any district for coordinated or consolidated pre-
trial proceedings. . . . Each action so transferred shall be re-
manded by the panel at or before the conclusion of such prefrial
proceedings to the district from which it was transferred unless
it shall have been previously terminated . . . .°

Therefore, the plain language of the statute forbids a trans-
feree court from usurping trial jurisdiction over a § 1407-trans-
ferred case by means of self-transfer.® Even proponents of the
self-transfer procedure have conceded that the procedure
“evadel[s] the specific admonition of section 1407.” In fact, one
judge who used the procedure admitted: “I must recognize can-
didly that there is nothing in the language of 28 U.S.C. § 1407(a)
or 1404(a) which directly allows, or even suggests, that the
transferee judge has the power to transfer cases to his district,
or any district, for purposes of trial.”

The statute’s legislative history confirms that the language
means what it says. Indeed, Congress explicitly rejected the idea
of allowing multidistrict litigation to be consolidated for trial®
For example, in the House of Representatives report on the bill

5. 28 U.S.C. § 1407() (1994) (emphasis added).

6. See, eg., Lexecon, 102 F.2d at 1540 (Kozinski, J., dissenting); Rhodes, supra
note 8, at 737.

7. Richard A. Chesley & Kathleen Woods Kolodgy, Note, Mass Exposure Torts:
An Efficient Solution to a Complex Problem, §4 U. CH. L. REv. 467, 524 (1985).

8. Ia re Multidistriet Civil Actions Involving the Air Crash Disaster Near
Hanover, N.H., on Oct. 25, 1968, 342 F. Supp. 907, 9058 (D.N.H. 1971},

8. See Lexecon, 102 F.3d at 1540 (Kozinski, J., dissenting); see also Rhodes,
supra note 3, at 735; Trengsrud, supra note 3, at 806 (summarizing legislative histary
and congreasional intent).
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that eventually became § 1407, the Committee on the Judiciary
stated that “[tlhe proposed statute affects only the pretrial
stages in multidistrict litigation” and “would not affect the place
of trial in any case.”® The Judiciary Committee thought it wise
to limit the bill to pretrial matters because that was the extent
of its advisory committee’s historical experience with
multidistrict litigation.'* The Judiciary Committee also felt that
“trial in the originating district is generally preferable from the
standpoint of the parties and witnesses, and from the standpoint
of the courts it may be impracticable to have all cases in mass
litigation tried in one district.”*? In fact, the Judiciary Committee
flatly stated: “The subsection [1407(a)] requires that transferred
cases be remanded to the originating district at the close of coor-
dinated pretrial proceedings. The bill does not, therefore, include
the trial of cases in the consolidated proceedings.”® Thus, it is
beyond doubt that Congress meant what it said when it man-
dated that § 1407 cases be remanded to the transferor district
prior to trial.

Rather than heed the plain language of the statute, as con-
firmed by the powerful legislative history, the federal courts
routinely have chosen to defy it. The core of this defiance is Rule
14(b) of the JPML, which expressly contemplates self-transfer:

10. HR Rep. No. 90-1130, at 8 (1968), reprinfed in 1968 U.S.C.C.AN, 1898, 1900
{emphasis added).

11, See id. at 4, reprinted in 1968 U.S.C.C.A.N. 1898, 1901.

12. Id.; see also, e.g., In re The Dow Co. “Sarabond Prods.” Liab. Litig., 664 F,
Supp. 1403, 1405 (D. Colo. 1987).

13. H.R.REP. No. 90-1130, at 4, reprinted in 1968 US.C.C AM. 1898, 1901.Chief
Judge Becker made a similar point in a prepared statement submitted to a Senate
pubcommittee on a virtually identical bill: “Unless disposed of during the pretrial
proceedings in the transferee court, the transferred actions must be remanded to the
tranaferor court at or before the conclusion of the pretrial proceedings . ..." A
Proposal to Provide Pretrial Consolidation of Multidistrict Litigation: Hearings on S.
3815 Before the Subcomm. on Improvements in Judicial Machinery of the Comm. on
the Judiciary, 89th Cong. 21 (1966) [hereinafter S, 3815 Hearings) (statement of Hon.
William H. Becker, Chief Judge of the United States Distriet Court, Western District
of Missouri) (emphesis added). Another participant in those hearings, Edward R.
Johnston—of the Chicage firm, Raymond, Mayer, Jenner & Block—also submitted a
prepared statement to the Senate subcommittee. After noting that transfer to a single
district for consolidated pretrial proceedings was a good idea, he stated:

The district judge in each distriet in which an action is hrought will, under

the provisions of $-3815, be responsible for the trial of the case, pass upon

the admissibility of evidence and consider such additional evidence as s

presented at the trial, including proof as to the issue of damages, and grant

such additional discovery as in his judgment the individual case requires.
Id. at 44 (statement of Edward R. Johnston, Chicago, IL.).
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Each transferred action that has not been terminated in the
transferee district court shall be remanded by the Panel to the
transferor district for trial, unless ordered transferred by the
transferee judge to the transferee or other district under 28
U.8.C. § 1404(a) or 28 U.S.C. § 14086. In the event that the
transferee judge so transfers an action under 28 U.S.C.
§ 1404(a) or 1406, no further action of the Panel shall be neces-
sary to authorize further proceedings including trial.*

The JPML thus apparently believes that self-transfer is within
the authority of transferee district courts.’® Yet the language in
Rule 14(b) recognizing the availability of self-transfer flies in the
face of the congressional directive in § 1407 to remand trans-
ferred cases back to their districts of origin before trial. Because
the rule violates the plain language of § 1407, the rule also con-
travenes its enabling statute.!® The rule is therefore invalid and
cannot be used as a justification for the self-transfer procedure.

B. Section 1404

The plain langunage of 28 U.S.C. § 1404(a) provides an inde-
pendent basis for declaring self-transfers ultre vires. That stat-
ute contemplates that cases will be transferred from one district
court to another, not from one district court to itself. The statute
states, in pertinent part: “For the convenience of parties and
witnesses, in the interest of justice, a district court may transfer
any civil action to any other district or division where it might
have been brought.”™ The natural reading of this language com-
pels the conclusion that the “other district or division” is a dis-
trict or division different than the one in which the district judge
executing the transfer sits—i.e., other than the district or divi-
sion of the MDL transferee judge.l® Therefore, § 1404(a) does not
authorize a district court to transfer a case to itself.

14, R.P. JP.M.L. 14(b} (following 28 U.S.C. § 1407 (1954)).

15. See Lexecon Inc, v, Milberg Weiss Bershad Hynes & Lerach (In re American
Continental Carp/Lincoln Sav. & Loan Sec. Litig.), 102 F.3d 1524, 1533 n.7 (9th Cir.
19986), cert. granted, 65 U.S.L.W. 3766 (118, May 19, 1997) (No. 96-1482); id. at 1541
(Kozinski, J., dissenting).

16. See 28 1.S.C. § 140Tf) (1994) (authorizing the JPML to promulgate rules for
the conduct of its business, but only if they are consistent with federal statutes and
the Federal Rules of Civil Procedure).

17. 28 U.B.C. § 1404(a) (1994) (emphasis added).

18. See Lexecon, 102 F.3d at 1545 (Kozinski, J., dissenting),
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Indeed, the self-transfer procedure twists § 1404(a) into un-
recognizable form. Section 1404(a) is ordinarily used to relin-
quish jurisdiction in favor of another forum. In the self-transfer
context, “[tlransferee courts improperly use § 1404(a) to acquire,
rather than relinquish, jurisdiction.”® In fact, “[a] judge granting
a § 1404(a) motion always divests himself of jurisdiction over the
transferred case”™—except when the judge is granting a self-
transfer.?’ In short, “[a] transferee court using § 1404(a) is not
transferring a case to another district. It is simply proclaiming
trial jurisdiction over the case.”™! Thus, even if the plain text of
§ 1407 were not enough to demonstrate conclusively the illegiti-
macy of self-transfer, the text of § 1404(a) provides a second,
independent basis for declaring the self-transfer procedure in-
valid.

III. SELF-TRANSFER SUBVERTS SEVERAL IMPORTANT VALUES
UNDERLYING THE FEDERAL JUDICIAL SYSTEM

Even disregarding the plain language of § 1407 and
§ 1404(a), strong policy reasons exist for invalidating the self-
transfer procedure. Among other things, the self-transfer proce-
dure: (a) fundamentally distorts the traditional approach to ana-
lyzing transfers under § 1404; (b) undermines the integrity of the
trial process; © undermines the protections afforded by the fed-
eral venue rules; and (d) promotes forum shopping. While policy
arguments can never trump the plain language of a statute, they
can (and in this case do) confirm that there is no tension between
the text of the statute and congressional intent.

A. Self-Transfer Fundamentally Distorts Traditional § 1404
Analysis

The judicially created self-transfer procedure leads to two
fundamental distortions in the analysis traditionally and appro-
priately used by courts in determining whether to grant a trans-
fer under Section 1404. Those distortions are: (1) subordination
of individual interests to the group interest; and (2) subordina-
tion of the interests of all litigants to concerns about judicial
efficiency.

19. Rhodes, supra note 3, at 740 (emphasis added}.
20. Id
21, Id.
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1. Subordination of individual interests to group interest

By its terms, § 1404(a) permits a transfer only “[f]or the con-
venience of parties and witnesses, in the interest of justice.”
When this standard is applied in the context for which it was
designed-—namely, by a district judge in the forum where the
action was originally brought—the focus will naturally, and nec-
essarily, be on the convenience of the parties and witnesses in
that individual case, not on the convenience of parties and wit-
nesses in some other, unrelated case or cases.

In contrast, by allowing judges to apply § 1404(a) to an entire
set of consolidated cases, the self-transfer procedure often leads
courts to look at the overall convenience of an entire group of
litigants, rather than the convenience of each individual litigant,
or even the litigants and witnesses in each individual case. As
one court stated:

[Olne must recognize that this is not a typical section 1404(a)
situation. The court is not considering the transfer of one case
from ore district to another but rather the transfer and consoli-
dation of 32 cases filed in twelve districts into one district for
trial. Thus, instead of looking to the individual convenience of
each party and each witness, the court must look to the overall
convenience of all parties and witnesses.?

Even if a judge correctly estimates that overall convenience is
“optimized” by a self-transfer, the judge’s analysis generally fails
to address, in any serious way, whether any individual is ad-
versely affected.® Indeed, “[tJhe concept of ‘convenience of par-
ties and witnesses’ takes on an entirely different meaning when
a § 1404(a) motion, encompassing tens or hundreds of cases, is

22. In re Coordinated Pretrial Proceedings in Antibiotie Antitrust Actions, 333 F.
Supp. 299, 304 (S.D.N.Y. 1971) {footnote amitted); see also Ford v. Continental Airlines
Corp. {In re Air Crash Disaster at Stapleton Intl Airport, Denver, Colo., on Nov. 15,
1987), 720 F. Supp. 1455, 1458 (D. Colo. 1988); In re The Dow Co. “Sarabond Prods.”
Liah. Litig,, 664 F, Supp. 1403, 1404 (D. Colo. 1987) (“(I)ndividual inconvenience . . .
must bow to the expedited progression aceruing to all parties, as well as the court
system, through this multidistrict litigation.™); 15 CHARLES ALAN WRIGHT ET AL.,
FEDERAL PRACTICE AND PROCEDURE § 3867 (2d ed. 1986) [hereinafter WRIGHT & MILLER};
Chesley & Kolodgy, supra note 7, at 524; Rhodes, supra note 3, at 745 (“The transferce
court weighs ‘convenience of parties and witnesses’ on a collective scale; the transferor
court has enly to focus on the individual litigants in a single case.” (quoting 28 U.8.C.
§ 1404(a))).

23, See, ¢.g., Antibiotic Antitrust Aetions, 333 F. Supp. at 304,
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brought before a § 1407 transferee court. In such a setting, the
interests of the individual litigants are subordinated to the col-
lective good.”*

This problem is both underscored and exacerbated by the fact
that the same case may be found both inappropriate and appro-
priate for a § 1404(a) transfer. That is, prior to consolidation
under § 1407, the district court in which the case was filed may
deny a § 1404(a) transfer as inappropriate. Then, after a § 1407
transfer, the transferee district court may deem the same case
appropriate for a § 1404(a) transfer. The JPML considers the
fact that the original trial court denied a § 1404(a) transfer as a
factor weighing against a § 1407 transfer, but does not consider
it to be dispositive.?® The § 1407 transferee court, considering
issues of judicial economy and collective convenience, could thus
decide to grant a § 1404(a) self-transfer after the original trial
court, looking only to the § 1404(a) criteria of conveniance to the
parties and the interest of justice, had rejected a § 1404(a) trans-
fer.?®

The extent of this differential treatment between MDL and
non-MDL cases should not be underestimated:

“In the local court a case is more likely to be treated as an indi-
vidual matter with appropriate consideration given to the con-
venience of the specific parties and local witnesses. On the
other hand, if the motion is before a distant transferee court,
that court may be more inclined to view the entire litigation as
a complex whole rather than weigh the convenience of the par-
ties and witnesses in the particular case.”™

24. Rhodes, supra note 3, at 741 (stating that collective convenience may he
increased in cases where individual convenience is decreased).

25. See In re American Fin. Corp. Litig.,, 434 F. Supp. 1232, 1234 (J.E.M.L. 1977);
Roberts, supra note 3, at 852,

26. See Note, The Judiciel Panel and the Conduct of Multidistrict Litigation, 87
Harv. L. REV. 1001, 1031 (1974) (describing how a distiet judge applied different legal
standards in first denying a § 1404 motion in a Colorado case and then, after being
designated an MDL judge in a Californis transferee district eourt, granted a § 1404
self-transfer in a Georgia case);, see also WRIGHT & MILLER, supra note 22, § 3867
(noting that the MDL court might apply a different standard te a § 1404{a)} motion
than the transfaror court).

27. WRIGRT & MILLER, supra note 22, § 3867 (quoting Stanley J. Levy, Complex
Multidisirict Litigation and the Federal Courts, 40 FORDHAM L. REV. 41, 63 (1971));
accord Chesley & Kolodgy, supra note 7, at 524 n.402 (““[Ilnstead of looking to the
individual convenience of each party and eoch witness, the court must look to the
overall convenience of all parfies and witnesses.'” {(quoting Antibiotic Antitrust Actions,
333 F. Supp. at 304)). Bluntly stated, “[tJransferee judges are prone te subverting
legitimate ¢oncerns of individual parties in the interest of expediency.” Rhodes, supra
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2. Subordination of interests of all litigants to judicial efficiency
concerns

In addition, the self-transfer procedure often leads transferee
courts to import into their analysis another criterion that is no-
where mentioned in the text of § 1404(a): the convenience of the
trial judge. Ordinarily, this type of judicial economy concern is
not taken into consideration in determining whether a transfer
under § 1404(a) is warranted in a particular case. To the con-
trary, traditional § 1404(a) analysis is driven by the twin con-
cerns of party and witness convenience, not inconvenience of the
judge®

By interbreeding the § 1404(a) and § 1407 analyses, the MDL
transferee courts have conflated the two legal tests. Rather than
applying the § 1404(a) test independently of § 1407 con-
cerns—which still would be improper for MDL transferee courts
because of the plain language of the latter provision—these
courts appear to have imported the concept of judicial inconve-
nience into the § 1404(a) analysis. Indeed, it may be more accn-
rate to say that judicial convenience and other judicial economy
considerations have become the dominant criteria in § 1404(a)
analysis in the MDL context. This unfortunate development has
not gone unnoticed.?

In an ordinary transfer situation, it is apparent why judicial
efficiency would not present a significant concern. The district
court faced with a typical § 1404(a) motion is focused on only one
case and only one set of litigants whose rights are at issue in the
transfer motion. That single case, at least typically, is no differ-
ent from any other case on the district court’s docket in size or
scope. Whether the judge must try this case in addition to all the
others on the docket, or whether a transferee court would have
to add the case to its docket, will raise only a marginal judicial
efficiency concern. As a result, § 1404(a), which governs ordinary
transfers, is not concerned with judicial convenience or effi-
ciency.

note 3, at 745.

28. See WRIGHT & MILLER, supra note 22, § 3867 (noting that these twin concerns
are “at the heart of transfer motions under Section 1404(a)").

29, See, eg, id, (“Nlotions of party and witness convenience, which typically are
at the heart of transfer motions under Section 1404(a), may be subordinated to the
type of judicial economy concerns that are central to Section 1407.7).
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On the other hand, in MDL self-transfer situations, notions
of judicial efficiency have become the driving concern.?®’ Indeed, it
was the concern of judicial efficiency that prompted the develop-
ment of MDL procedures in the first place.?* It should come as no
surprise, then, that when district judges improperly import
§ 1404(a) into the MDL context, they also erroneously import a
concern for judicial efficiency into § 1404(a) analysis.

One court of appeals has succumbed to this tendency to inter-
mingle the two legal standards. The court reviewed a set of ten
consolidated antitrust cases in the early 1980s and held that the
district court had not abused its discretion in self-transferring
the cases.?? In so doing, the court of appeals rejected the well-
established, individualized approach to § 1404(a) transfers.

Although the district court did not expressly quantify the inter-
est in plaintiffs’ convenience, it concluded that plaintiffs’ conve-
nience was outweighed by the comparative economy of trying
one action in the Eastern District rather than several actions in
the [plaintiff] states’ home districts. Given the complexity of
the proceedings, we consider this conclusion to be reasonable.
Moreover, we aiso believe that in an appropriate case the court
may properly consider whether judicial efficiency would be
served by enabling the judge who has presided over the pre-
trial phase of a multi-district proceeding, and thereby has be-
come familiar with the parties and the issues, to try the actions
himself rather than to return them to ome or more district
judges who must acquaint themselves with the cases’ complexi-
ties.®

In fact, the court went so far as to quote with approval language
from Pfizer, Inc. v. Lord* that self-consciously elevated the con-

30. See, e.g., Lexecon In¢c. v. Milberg Weiss Bershad Hynes & Lerach (In re
American Continentsl Corp/Lincoln Sav. & Loan Sec. Litig), 102 F.2d 1524, 1548 (Sth
Cir. 1996) (Kozinski, J., dissenting), cert. grented, 65 US.LW. 3766 (U.S, May 19, 1297)
(No. 96-1482); see also Rhodes, supra note 3, at 741 (“|Tlhe concern is with judicial
economies, not, as § 1404(a) requires, the parties’ convenience.”).

31. See Gregory R. Harris, Note, Consolidation and Transfer in the Federal
Courts; 28 U.8.C. Section 1407 Viewed in Light of Rule 42(a) and 28 U.8.C. Section
I40d(w}, 22 HASTRNGS L J. 1269, 1307-08 (1971) (tracing historical development of MDL
procedures).

32. See Alaska v. Boise Cascade Corp, {In re Fine Paper Antitrust Litig.), 685
F.2d 810, 819-20 (3d Cir. 1982).

33, Id

34. 447 F.2d 122 (2d Cir. 1971).
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venience of the judge to the level of a § 1404(a) statutory criterion:

“While the convenience of the judge is, of course, not normally a
factor to be weighed in considering a section 1404(a) moticn, in
the unusual circumstances of this case we do not feel that it
was an abuse of discretion to give some consideration to this
problem in balancing the various interests.”*

While courts that incorporate judicial convenience into the
§ 1404(a) analysis profess merely to be reading § 1407 and
§ 1404(a) together,” they are in fact creating a new statutory
scheme by (1) disregarding § 1407’s prohibition on self-transfer
and (2) treating the two statutes as if they were written contem-
poraneously and with multidistrict litigation in mind.*” By im-
porting § 1407’s concern about judicial efficiency into § 1404(a)
analysis, courts improperly subordinate the interests of the liti-
gants to the perceived convenience of the judiciary. Even those
who approve of self-transfer acknowledge that it sacrifices indi-
vidual rights to what is perceived as judicial economy.

In sum, even if it were proper to apply § 1404(a) to
multidistriet litigation—and it is not, for all the reasons just
mentioned—such an application of § 1404(a) does not give courts
license to alter the legal test established under § 1404(a) juris-
prudence by adding an efficiency component to the test. How-
ever, that is the inevitable result of allowing self-transfers.

B. Self-Transfer Undermines the Integrity of the Trial Process,
to the Detriment of Both Plaintiffs and Defendants

To be sure, in enacting § 1407, Congress chose to allow judi-
cial efficiency to outweigh individual convenience, but only for
pretrial rulings and hearings.® One reason Congress gave for its

35, Bine Paper Antitrust Litig., 685 F.2d at 820 n,7 (quoting Pfizer, 447 F.2d at
125).

36. See, e.g., Pfizer, 447 F.2d at 125 {concluding that reading § 1404(a) and
§ 1407 “9n concert’” would fulfill easential purpose of § 1407 {(quoting In re Koratron,
302 F, Supp. 239, 242 (J.P.ML. 1969))).

37. See, ¢g., Rhodes, suprg note 3, at 740-41 ("In essence, these courts have
created a new ‘venue’ statule sua spontfe. Section 1404(a) is merely a convenient
decoy.”) (footnots omitted).

38. See Chesley & Kolodgy, supra note 7, at 524; see also Levy, supra note 27,
at 63.

39, See Trangsrud, supre note 8, at 809 (noting that Congress considered and
rejected the possibility of permitting consolidation of multidistrict litigation cases for
trial).
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decision not to expand § 1407 transfers to include trial proceed-
ings was that “trial in the originating district is generally prefer-
able from the standpoint of the parties and witnesses.™"

Congress no doubt came to this conclusion in part because of
the Coordinating Committee for Multiple Litigation’s representa-
tions to it during the hearings on House Bill 8276: “The major
innovation proposed is transfer solely for pre-trial purposes. The
statute’s objectives of eliminating conflict and duplication and of
assuring efficient and economical pre-trial proceedings would
thus be achieved without losing the benefits of local trials in the
appropriate districts.”* Chief Judge William H., Becker, a mem-
ber of the Coordinating Committee, submitied a prepared state-
ment to the Senate while testifying on Senate Bill 3815,* stating
the point even more directly:

In massive multi-district litigation, transfer for pretrial pur-
poses only is often desirable for many reasons. These reasons
include (1) the economy and efficiency of trying local issues,
such as damages to individual parties, in the local district
wherein the local witnesses and documents are found; (2) the
desirability, and often the necessity, of employing local lawyers
to process the local issues; (3) the inability of one or a few
transferee districts to try fully hundreds or thousands of claims
for relief as distinguished from ability to conduct pretrial of
hmndreds or thousands of claims involving one or more common
questions of fact, not local in scope.®®

Litigants’ experience with self-transfers shows that both Chief
Judge Becker and Congress were right to be concerned on that
score.

40, HR. REp. No. 90-1130, at 4 {1968), reprinted in 1968 U.S5,C.C.A N. 1898, 1901,

41. To Provide for the Temporary Transfer to @ Single District for Coordinated
or Consolidated Pretrial Proceedings of Civil Actions Pending in Different Districts
Which Involve One or More Commonr Questions of Fact, and for Other Purposes:
Hearings on H.R. 8276 Before Subcomm. No. 5 of the Comm. on the Judiciary, 89th
Cong. 24 (1966) [hereinafter H.R. 8276 Hearings) (comment of Coordinating Committee
for Multiple Litigation).

42, S. 3815 was a bill with language virtually identical to that of S, 159, the
Senate bill that eventually became § 1407. Compare S. 3815 Hearings, supre note 13,
at 1-2 (entering text of proposed § 1407(a) into record), with 28 U.5.C. § 1407(a). In
considering 8. 159, the House Judiciary Committee noted that S. 3815 was a “similar
measure’ to the bill under consideration. HLR. REP. No. 90-1130, at 1, reprinted in 1968
U.S.C.C.AN. 1898, 1898.

43. 8. 3815 Hearings, supra note 13, at 17 (statement of Hon. William H. Becker,
Chief Judge of the United States District Court, Western District of Missouri).
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Obviously, a decision by an MDL court to self-transfer for
trial purposes will often mean that the parties and the witnesses
must travel to a distant city for the trial. That is certainly one
problem that Congress had in mind when it concluded that “trial
in the originating district is generally preferable.”* Beyond such
inconvenience, the consolidation that results from a self-transfer
often undermines the integrity of the trial process in at least
four concrete ways.®

First, such consolidation of trial-related issues frequently
causes litigants to lose control of individual cases.® Thus, consol-
idation often deprives an individual litigant of the ability to craft
and present its own case to the jury in the most effective man-
ner.¥ Instead, differences in individual cases tend to be ig-
nored.® This is plainly contrary to Congress’s intent. In fact,
Congress had been assured by the Coordinating Committee for
Multiple Litigation—the body that had helped develop § 1407 as
a response to the courts’ experience with the electrical equip-
ment antitrust cases—that “[plroposed § 1407 would maxzimize
the litigant’s traditional privileges of selecting where, when, and
how to enforce his substantive rights or assert his defenses.”®®

Second, consolidated trials often result in prejudice to those
defendants (or plaintiffs, for that matter) whose cases are stron-
ger than those of the other parties aligned on the same side of
the case. For example, a defendant with a particularly strong
defense may suffer from having its cage tried with those of other
defendants with weaker defenses. The jury may be confused by

44. H.R. REP. NQ. 90-1130, at 4, reprinted in 1968 U.8,C.C.AN, 1898, 1901.

45. It shoold be noted that nothing in the text of § 1404(a) requires that self-
transferred cases actually be tried in consolidated form, which is itself a further
indication that Congress did not intend for that section to be used in this fashion.
Courts that self-tranefer cases ean hear them serigtim, and no doubt they will do so
if they determine after self-transfer that a consolidated trial would be too difficult to
manage. In such a situation, the litigants of the later-tried cases would suffer extreme
deley and prejudice, particularly if other cases on the court’s docket—e.g., Speedy Trial
Act cages—were to jump ahead of their cases.

Also, allowing self-transferred cases to be tried seriatim allows the plaintiff to
examine the defense’s tactics in the firat trial and then devise ways to counter them
in the subsequent trials. This type of gamesmanship was surely not what Congress had
in mind when it enacted § 1404(a).

46, See Richard L. Marcus, Confronting the Consolidation Conundrum, 1995 BYU
L. Rev, 879, 890,

47. See id. at 893,

48, See Joan Steinman, Reverse Removal, 78 10wA L. REv. 1029, 1043 (1893)
(discuasing general problems of consolidation of triala).

48. H.R. 8276 Hearings, supra note 41, at 24,
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the multiple defenses and may be prejudiced against the former
defendant by virtue of its apparent association with the latter
- defendants.5®

Third, regardless of such differences among the cases, consol-
idated trials often require a jury to sift through and understand
far more evidence than they would if the cases were tried one-by-
one.’! The problem of “jury overload”—particularly in complex
financial or antitrust cases—has been frequently noted by courts
and commentators.’? Consolidating nmumerous cases for trial ex-
acerbates the risk that a jury will not be able to understand and
digest the evidence and will instead reach a decision based on
secondary, or even improper, factors. This overload will inevita-
bly create unfair prejudice to some parties and give an unfair
advantage to others. Once again, the legislative history suggests
that Congress understood this risk and sought to avoid it by
requiring remand at the close of pretrial proceedings.*

Fourth, even if a jury is able to understand all the evidence,
the sheer length of a consolidated MDL trial creates its own
problems. Better-educated jurors, whose jobs might allow them
to sit on a one- or two-week trial, will often be excused from ser-
vice if it appears that the trial is likely to drag on for months.5¢
This will have an obvious, and often dispositive, effect on the
make-up of the jury.*® Moreover, the remaining jurors may be-
come angry at having to devote a large amount of time to a
trial—anger that rarely falls evenly on all the parties.

In short, the consolidated trials that generally result from
self-transfer raise a host of concerns about the integrity of the

50, See Maleolm v. National Gypsum Co., 886 F.2d 346, 362 (2d Cir. 1993)
(finding “unacceptably strong chance” that jury failed to distinguish between plaintiifs
exposure to one defendant’s product and plaintifi's exposure to another defendant’s
product); Steinman, supre ncte 48, at 1043-44 (noting that, in consolidated trials,
defendants may suffer firom culpability by association).

51. See, e.g., Malcolm, 995 F.2d at 352; Marcus, supro note 46, at 888.

53, See Cain v. Armstrong World Indus., 785 F. Supp. 1448, 1455-57 (8.D. Ala.
1992); Albert J, Moore, Tral by Schema: Cognitive Filters in the Courtroom, 37 UCLA
L. Rev. 273, 314 (1990); Rita Sutton, A More Rational Approach to Complex Civil
Litigation in the Federal Courts: The Special Jury, 1990 U, CHI. LEGAL F. 575, 575-77.

53. The Coordinating Committee for Multiple Litigation understood this and
explained to Congress that § 1407 would aveid jury overload, not create it. See H.R.
8276 Hearings, supra note 41, at 24 ("Proposed § 1407 would maximize the litigant's
traditional privileges of selecting where, when, and how to enforce his substantive
righte or assert his defenses while minimizing pogsible undue complexity from multi-
party jury trials.”) (comment of Coordinating Committae).

64, See Sutton, supre note 52, at 577-78.

55. See id at 578.
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trial process. These concerns amply confirm Congress’s well-con-
sidered judgment that “trial in the originating district is gener-
ally preferable.” Congress has made that judgment and rejected
the idea of allowing consolidation of MDL cases for
trial—whether by self-transfer or otherwise. The courts have no
business overriding Congress’s command.

C. Self-Transfer Undermines the Protections Afforded Litiganis
by the Federal Venue Rules

Another detrimental effect of this judicially created self-
transfer scheme is that it causes litigants to lose the protections
accorded them by the federal venue rules.’” The venue rules re-
strict the available forums in which a plaintiff can file suit, thus
ensuring that the defendant will face the lawsuit in a formm that
has some connection either to the substance of the lawsuit or te
the defendant himself, and is not completely unrelated to these
factors.’® In addition to protecting the defendant from unfamiliar
forums, the venue rules also offer the plaintiff some protection
by according the plaintiff a measure of discretion in choosing
where to file suit.?®

56, H.R. Rep. No. 90-1130, at 4 (1968), reprinted in 1968 U.S.C.C.A.N. 1898, 1901.

57. 28 U.8.C, § 1391 (1994). The statute provides in pertinent part:

(a) A civil action wherein jurisdiction is founded only on diversity of

citizenship may, except as otherwise provided by law, be hrought only in (1)

a judicial district where any defendant resides, if all defendants reside in the

same State, (2) a judicial district in which a substantial part of the events or

omissions giving rise to the claim occurred, or a substantial part of property
that is the subject of the action is situated, or (3) a judicial district in which

any defendant ia subject to personal jurisdiction at the time the action is

commenced, if there is no district in which the action may otherwise be

brought.
(b} A civil action wherein jurisdiction is not founded solely on divarsity

of citizenship may, except as otherwise provided by law, be brought ouly in

(1) a judicial district where any defendant resides, if all defendants reside in

the same Stata, (2) a judicial district in which a subatantial part of the

events or omissions giving rise to the claim occurred, ar a substantial part

of property that is the subject of the action is sitvated, or (3) a judicial

district in which any defendant may be found, if there is no district in which

the action may otherwise be brought,

Id. § 1391(a)-(b).

58, See id.; WRIGHT & MILLER, supra note 22, § 3801 (“The key to venue is that
it is ‘primarily a matter of choosing a convenient forum.’ . . . In most instances, the
purpose of statutorily specified vanue is to protect the defendant against the risk that
a plaintiff will select an unfair or inconvenient place of trial’” (footnotes omitted)
(quoting Leroy v. Great W, United Corp., 443 U.8. 173, 180, 183-84 (1979)).

59. See 28 US.C. § 1391 (aliowing a choice among multiple venue options).
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When conducting a transfer under either 28 U.S.C. § 1404(a)
or 28 UU.S.C. § 1406(a), a district court can transfer the case only
to a forum in which venue is proper.®® When the JPML transfers
a case pursuant to 28 U.S.C. § 1407, it is not restricted by the
standard venue limitations and is free to choose any district
court as the MDL transferee forum.% As a result, many MDL
courts have cases in front of them that could not originally have
been brought in the MDL forum, especially in instances where
cases from all over the nation are transferred to one MDL court.
In other words, proper venue for trial purposes does not lie in
many of these MDL transferee courts for many of the cases
transferred to these courts for coordinated or consolidated pre-
trial treatment pursuant to § 1407.5

Accordingly, it is—or at least should be—far from a simple
matier for MDL courts to execute self-transfers in these cases.
Any self-transfer accomplished under § 1404(a) or § 1406(a) must
satisfy the venue restrictions contained in those statutes. How-
ever, when MDL transferee courts conduct self-transfers, it is all
too easy to disregard venue limitations to varying degrees, even
though the courts should be required to comply with these limi-
tations by the very statutes they use to execute the self-trans-
fers.®

Moreover, a party that has already been brought before an
MDL court may be reluctant to stand on its rights under the
venue rules for fear of alienating the MDL judge, whose rulings
on pretrial matters will often not be complete when the decision
on a self-transfer is briefed and argued. Litigants should not be

60. 28 US.C. § 1404(a) permits transfer only to a district or division “where {the
case] might have been brought.” Likewise, 28 U.S.C. § 1406 permits transfer only to
a district or divigion “in which [the case] could have been brought.”

61. See 28 US.C. § 1407(a) (1994) (permitting consolidation in “any” district,
without restriction).

62. See, eg., Alaska v. Boise Cascade Corp. (In re Fine Paper Antitrust Litip.),
685 F.2d 810, 818-19 (3d Cir. 1982) (acknowledging improper venue as to certain
parties who were defendanta at the time suit was filed, but approving continuation of
multidistrict litigation proceeding where those defendants had settled and were ne
longer parties to the case).

63. Even courts that abide by the venue rules—by refusing to conduct self-
transfers where venue does not lie in the MDL district—have found creative ways to
evade the mandate of § 1407. After concluding that a self-transfar would be impoasihle
in ons of several transferred ecases because of improper venue, the court simply stayed
proceedings in that case, pending the outcome of the otber cases, rather than
remanding it as directed by the statute. See In re Tax Refund Litig, 723 F. Supp. 922,
925 (E.D.N.Y. 1989).
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forced to choose between alienating the MDL judge and enjoying
the protections granted them by the federal venue rules. Yet, the
self-transfer procedure often creates just that kind of dilemma.

D. Self-Transfer Promotes Forum Shopping

Finally, the self-transfer mechanism inevitably leads to fo-
rum shopping. As the universe of proper venues is stretched by
self-transfer, more forums become available for the purpose of
litigating the merits of individual cases. As more forums become
available, more opportunities to forum shop arise, and with more
opportunities to forum shop come greater incentives to take ad-
vantage of these opportunities.

The Lexecon case, now pending before the United States Su-
preme Court, provides an excellent example of this forum shop-
ping dynamic. The litigation began in the Northern District of
Dlinois when Lexecon Inec., a law-and-economics consulting com-
pany, filed a defamation lawsuit against two law firms, Milberg
Weiss Bershad Hynes & Lerach (Milberg Weiss) and Cotchett,
Illston & Pitre (Cotehett). United States District Judge James B.
Zagel handled the initial pretrial matters in the case, and he
entered several rulings against the respondent law firms.# The
respondents then moved, pursuant to 28 U.S.C. § 1407, that the
JPML transfer the case to the District of Arizona for consolida-
tion with other cases involving Lincoln Savings and Loan, cases
that formed part of the basis for Lexecon’s lawsuit.*

The Arizona district judge who had presided over the Lincoln
Savings litigation recused himself.®® Despite this turn of events,
the respondents asked that the case be transferred to any judge
in Arizona—a request that on its face raises the specter of forum
shopping.%” The overarching reason for conducting the § 1407
transfer—at least putatively-—was to allow consolidation of the
defamation suit with other cases related to the Lincoln Savings
litigation so that a court familiar with all of the issues could
handle the prefrial matters in the defamation suit. However,

64. See Petition for @ Writ of Certiorari at 5, Lexecon Inc. v, Milberg Weiss
Bershad Hynes & Lerach (In re American Continental Corp/Lincoln Sav. & Loan Sec.
Litig.), 102 F.3d 1524 (9th Cir. 1996), cert. granted, 65 U.S.L.W, 3766 (U.S. May 19,
1997) (No. 96-1482).

65. See id at 5-6.

68. See id at 6; see also Lexecon, 102 F.3d at 1548 & n.16 (ozinsk, J.,
dissenting).

67. See Petition for & Writ of Certiorari at 6, Lexecon (No. 96-1482).
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achievement of that goal was significantly impaired by the
recusal of the original judge, an event that critically undermined
the rationale for conducting the transfer.

Regardless, the respondents pressed their transfer motion.
The only reasonable explanations for their behavior are that
(a) they preferred the District of Arizona enough to request a
transfer there under any circumstances, (b) they disliked the
Northern District of Illinois enough to ask for a transfer to an-
other state, or (c) both. This is a classic example of forum shop-
ping.

An even more egregious possibility is that self-transfer will
allow a plaintiff to “double forum shop” or engage in a “file-and-
transfer ploy.”®® A plaintiff could file a case in a district whose
substantive law was favorable, and then request transfer to an-
other district pursuant to § 1407 if that would produce some
procedural advantage (e.g., procuring a more favorable jury
pool). Once the § 1407 transfer is completed, the plaintiff could
file a motion for self-transfer under § 1404(a) and end up with
the substantive law of the original forum as the rule of decision
in addition to any procedural benefits gained by having the case
transferred to the MDL forum.

The clearest example of the “file-and-transfer ploy” oceurs in
diversity cases. Under Ferens v. John Deere Co.,* the law of the
transferor court applies in diversity cases after a § 1404(a) trans-
fer, even if it is the plaintiff who moves for a change of venue.”
“‘Cases commenced in other districts are treated as if they are
pending in those other districts whether transferred to [the
MDL] court for pretrial purposes under the multidistrict litiga-
tion statute, 28 U.S.C. § 1407, or transferred for trial for the
convenience of witnesses, 28 U.S.C. § 1404,

68. This is not an issue in the Lexecon case because the plaintifis did not seek
to gain an advantage by transferring the case to Arizona Rather, it is the defendants
who sought that advantage, See Kimberly Jade Norwood, Double Forum Shopping and
the Extension of Ferens to Federal Claims that Borrow State Limitation Perieds, 44
EmoRry L.J. 501, 502 & n.6, 563-64 (1995) (noting infer alia that Justice Scalia coined
the latter term in his opinion in Ferens v. John Deere Co., 494 U.S. 516, 538 (1990)
(Scalia, J., dissenting)); see also Stowell R.R, Kelner, Note, “Adrift on an Uncharted
Sea”: A Survey of Section 1404(a} Transfer in the Federal System, 6T N.Y.U. L. REv.
612, 634-35 (1992) (discussing strategy to obtain substantive law advantage by
manipulating transfer provisions),

69. 494 U.S, 516 (1990).

70. Id. at 531.

71. In re The Dow Co. “Sarabond Prods.” Liah. Litig.,, 664 . Supp. 1403, 1404 (D.
Colo. 1987) (quoting In re “Apgent Orange” Prod. Liab. Litig., 580 F. Supp. 690, 695
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In sum, a plaintiff seeking to “file-and-transfer” can file suit
in an inconvenient forum that has favorable substantive law.
The plaintiff can then request a § 1407 transfer to an MDL court
in an advantageous forum. Finally, the plaintiff can move for a
self-transfer under § 1404(a) and complete the forum shopping
gambit, having secured both an advantageous forum in which to
try the case and the substantively favorable law of the transferor
district, Absent the option of self-transfer, this ploy would be far
less attractive to an enterprising litigant, because it could not
obtain the benefit of a more favorable jury.

Even though some limited forum shopping is appropriate and
authorized by Congress,” double forum shopping is not. It
should never be tolerated.” Self-transfer encourages this file-
and-transfer tactic by injecting jury- and other trial-related con-
siderations into the litigants’ decision. By allowing a plaintiff to
“have [its] cake and eat it too,” self-transfer encourages the
worst kind of forum shopping.™

IV. CONGRESS CORRECTLY CONCLUDED THAT CONSOLIDATING
PROCEEDINGS FOR TRIAL WOULD NOT PROMOTE JUDICIAL
EFFICIENCY

Proponents of self-transfer will undoubtedly contend that any
anomalies created by the procedure are justified on efficiency
grounds. However, it is not at all evident that consolidating
cases for trial will achieve the putative benefits claimed by the
proponents of self-transfer.

Trials are much less amenable to consolidation than are most
pretrial proceedings. For example, both motions to dismiss and
motions for summary judgment are decided as a matter of law,
and “Congress may have felt that federal judges are fungible for
purposes of resolving legal questions.””™ The reasoning underly-

{E.D.N.Y. 1984)).

72. See, eg., HR 8276 Hearings, supra note 41, at 24 (comment of Coordinating
Committee for Multiple Litigation).

73. See Norwood, supm note 68, at 545-46 (asserting that even if ordinary forum
shopping is appropriate, “double forwm shopping cannot be sanctioned”).

74. Id. at 547-48.

76, Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach (In re American
Continental Corp/Lincoln Sav. & Loan See. Litig), 102 F.3d 1524, 1545 (Sth Cir. 1996)
(Kozinskd, J., dissentng), cert. granted, 85 U.SL.W. 3766 (U.S, May 19, 1997) (No. 96-
1482). By contrast, “Congress may have felt . . . that jurors—who reflect the sense of
the community in adjudicating the rights and liabilities of their neighbors—are not
[fungible).” Id, Moreover,
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ing the decisions on such motions should therefore apply to any
case with analogous facts. Also, consolidating discovery proceed-
ings makes sense: separate discovery proceedings can often re-
sult in unnecessary duplication of effort because each proceeding
seeks disclosure of the same materials.” The same cannot be
gaid of trial matters, which vary from trial to trial depending on
factual differences and varying litigation strategies.

Indeed, in trial proceedings, factual differences between
cases can often be the basis for reaching opposite results in oth-
erwise similar cases. Such differences, however, are generally
exposed through careful examination and cross-examination of
witnesses and other trial procedures. Development and presen-
tation of such case-specific facts, moreover, can generally be
accomplished no more efficiently in a single, omnibus trial than
in individual trials.”

For similar reasons, there are few, if any, benefits to be
gained from consolidating rulings on evidentiary issues. Eviden-
tiary issues are often fact-bound, and a full airing of the relevant
facts is often necessary to achieve sensible rulings on such mat-
ters. This process is generally not amenable to consolidation, but
rather demands individualized attention.

Moreover, it is no simple matter even to administer a consoli-
dated trial for cases brought from all over the counfry, as one
district court recently recognized in the “Sarabond Products”
case. In that multidistrict litigation, seventeen cases originally
had been filed in five states with different product liability stan-
dards.™ At the outset, each representative case—of which there
would have to have been at least five, one for each product liabil-
ity standard—would have required a separate choice-of-law anal-
ysis in order to identify the law applicable to each representative
case. Alternatively, a single jury would have had to keep sepa-

Congress also may have been willing fo deny plaintiffs contrel over the

pretrial forum, but thought it unfair to deny them control over the place of

trial because jurors in the transferee district may have “backgrounds . . . 8o

different from that of jurars in [the transferor district] as to deprive plaintiffs

of their constitutionally guaranteed right to a trial by a jury of their peers.”
Id. (quoting Irn re Multidistriet Civil Actions Involving the Air Crash Disaster Near
Heanover, N.H., on Oct. 25, 1968, 342 F. Supp. 907, 910 (D.N.H. 1971).

76. See H.R. 827¢ Hearings, supra note 41, at 24,

77. See Hasman v. G.D, Searle & Co., 106 F.R.D. 459, 460 (E.D. Mich. 1985);
Flintkote Co. v. Allis-Chalmers Corp., 73 F.R.D. 463, 465 (S.D.N.Y. 1977).

T8. See In re The Dow Co. “Sarabond Prods.” Liab. Litig., 664 F. Supp. 1403, 1405
(. Colo. 1987),
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rate in its deliberations seventeen sets of relevant facts judged
by five different legal standards. Indeed, merely fashioning jury
mstructions and special interrogatories would have posed a mon-
umental task for the parties and the court. Recognizing that, at
best, a consolidated trial would have mired the court in a hope-
lessly complicated endeavor, the court declined to consolidate
the cases for trial.™

Given the practical difficulties of consolidating cases for trial,
it is easy to appreciate the wisdom of Congress’s judgment, ex-
pressed in the plain langnage of § 1407, that MDL cases be re-
manded to their transferor districts for trial proceedings. But
even when there are efficiencies to be gained in consolidating
trial proceedings, self-transfer is not the only way to achieve
them. The federal transfer scheme already includes a mechanism
that permits the lower courts to consolidate litigation for trial
purposes without running afoul of § 1407’s remand directive.

The device Congress has put in place for achieving this end is
none other than § 1404(a) itself. Under the federal transfer
scheme enacted by Congrass, any § 1407 case considered a candi-
date for a consolidated trial would first be remanded to the
transferor court pursuant to the compulsory langnage of § 1407.
Assuming venue requirements were satisfied, the transferor
court could then entertain a § 1404(a) motion to transfer the
case back to the MDL forum for a consolidated trial, based on its
assessment of the proper § 1404(a) criteria: party and witness
convenience in the interest of justice. The transferor court, un-
hindered by the pressure of resolving multiple related cases like
the one in the transfer motion, could provide the parties with the
individualized attention to party and witness convenience de-
manded by § 1404(a).

If the transfer motion is well founded and there are indeed
significant efficiencies to be gained from a consolidated trial,
there is every reason to believe that the transferor court will
grant the transfer motion in the interest of justice. At the very
least, there is no reason to believe that the transferor court
would be biased against granting the fransfer. In the event the
motion is granted, the resulting transfer would achieve precisely
the same result as an improper self-transfer, but without defying

79, See id.
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the plain language of any statute or promoting the kinds of
anomalies described ahove,

The mandatory remand has an added structural protection
for litigants that is utterly vitiated by self-transfer. As Judge
Kozinski observed in his Lexecon dissent, some MDL judges de-
velop “proprietary feelings” toward the cases transferred to them
under § 1407.%° The reason may be something as innocent as a
desire on the part of MDL judges to finjsh what they have
started. Whatever the reason, the fact remains that MDL judges
do develop those feelings. In deciding whether to grant a self-
transfer under § 1404(a), this dynamic tips the scales in favor of
granting a self-transfer and thereby disrupts the careful balanc-
ing required by the transfer statute. On the other hand, follow-
ing the remand directive of § 1407 avoids this problem by putt-
ing the transfer decision in the hands of the transferor judge.
Unhindered by any “proprietary feelings,” these judges can un-
dertake a dispassionate analysis under § 1404(a) to determine
whether a transfer back to the MDL forum is indeed in the inter-
est of justice.

In short, the federal transfer provisions, as written, permit
courts to reap all the putative advantages of the self-transfer
mechanism without imposing on litigants any of the disadvan-
tages of that procedure.

V. CONCLUSION

Self-transfers subvert sound judicial administration by fun-
damentally altering the criteria traditionally applied to transfer
requests under Section 1404(a), by undermining the trial process
and the protections of the federal venue rules, and by encourag-
ing forum shopping. Moreover, any genuine efficiency benefits
arising from gelf-transfers can be achieved without self-transfer
by resort to the scheme Congress enacted-—namely, consider-
ation of a § 1404(a) motion by the transferor court after the case
is remanded. The Supreme Court would do the judicial system
and the litigants who depend on that system a great service by
declaring in the Lexecon case that the self-transfer procedure is
not only unauthorized, butf indeed prohibited by law. Once the
Court has reached thaf conclusion, Congress would do well to

80. Lexecon, 102 F.3d at 1540 (Kozinski, J., dissenting).
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reject the inevitable pleas to reinstate that procedure through
amendment,
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