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I. INTRODUCTION

The last two decades of the twentieth century are likely to
involve more frequent legal conflicts between church and state.
- These conflicts are a result of the general growth in government
regulation of private activities, the expanding role of govern-
ment as provider of social welfare services traditionally provided
by churches, the insatiable revenue requirements of government
and churches, and the increasing secularization of society. In ad-
dition, the United States Supreme Court has recently discarded
a century-old set of state court precedents governing the settle-
ment of church property disputes by holding that “the First
Amendment prohibits civil courts from resolving church prop-
erty disputes on the basis of religious doctrine and practice.”
The development of so-called “neutral principles of law”? for de-
ciding such controversies will require decades of definitional liti-

1. Jones v. Wolf, 443 U.S. 595, 602 (1979); Presbyterian Church v. Mary E.B. Hull
Memorial Presbyterian Church, 393 U.S. 440, 449 (1969). Both cases are discussed in the
text accompanying notes 355-56 infra.

2. See 443 U.S. at 602-03; 393 U.S. at 449.
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gation in the state courts, with constitutional oversight from
Washington. The resolution of church-state conflicts will be
hampered by uncertainty in the constitutional principles gov-
erning the relationship between church and state, including the
continuing need for a workable constitutional definition of “re-
ligion” usable for purposes of “free exercise” and
“establishment.”®

Doctrines from the law of trusts are likely to have a promi-
nent place in the church controversies of the future, just as in
the past. Traditionally, trust doctrines have been employed to
resolve disputes between different factions contending for the
ownership of church property. More recently, California has
used charitable trust doctrines as a basis for exercising judicial
and attorney-general enforcement and supervisory authority
over the administration of religious charitable trusts and corpo-
rations. The use of trust doctrines in both the property dispute
and regulatory supervision situations will be examined in this
Article. Recent California Court of Appeal decisions provide
convenient contemporary illustrations of each of these two types
of cases.

Samoan Congregational Christian Church in the United
States v. Samoan Congregational Christian Church of Ocean-
side* involved an attempt by an unincorporated ecclesiastical as-
sociation of twenty-three Samoan Christian churches to impress
a trust upon the assets of one of its constituent churches, a non-
profit religious corporation. Acting through its board of direc-
tors, defendant Oceanside church had discharged its minister
and hired a successor. About forty percent of the membership
sided with the ousted minister, who appealed his firing to the
parent hierarchical association. Acting through its general as-
sembly, the parent disapproved the firing and brought this suit,
alleging that the defendant corporation held its properties in
trust for the benefit of the parent association and those Ocean-
side members who remained loyal to that association. The
ousted minister and the dissenting minority brought a separate

3. See, e.g., Kurland, The Irrelevance of the Constitution: The Religion Clauses of
the First Amendment and the Supreme Court, 24 ViLL. L. Rev. 3 (1979); Marty, Of
Darters and Schools and Clergymen: The Religion Clauses Worse Confounded, 1978
Sup. Cr. Rev. 171; Giannella, Lemon and Tilton: The Bitter and the Sweet of Church-
State Entanglement, 1971 Sup. Ct. Rev. 147; Oaks, Religion and Law in the Eighties, in
BELIEF, FAITH AND REASON 109 (J. Howard ed. 1981).

4. 66 Cal. App. 3d 69, 135 Cal. Rptr. 793 (1977).
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suit, seeking involuntary dissolution of the Oceans1de church
and distribution of its assets.

Relying on California statutes and cases, the court of appeal
concluded that since defendant was a charitable corporation, it
held its assets, including those contributed by donors who im-
posed no trust or other restriction on them, “upon a trust ‘to
carry out the objects for which the organization was created.’ ””®
But the trust was not for the benefit of the plaintiff association.
Because “First Amendment values are plainly jeopardized when
church property litigation is made to turn on the resolution by
civil courts of controversies over religious doctrine and prac-
tice,”® the type of inquiry necessary to establish plaintiff’s trust
rights was “constitutionally impermissible.”” The court could
not probe into the “identity of the governing body or bodies that
exercise general authority within a church” or “into the alloca-
tion of power within a church organization so as to decide ‘where
religious law places control over the use of church property.’
Instead, the court of appeal applied “neutral principles of law
developed for use in all property disputes” by examining the
corporate articles and bylaws.® These documents vested control
of the Oceanside church and its property in its board of direc-
tors, without reference to a trust for the parent association or
anyone else. As a result, the court ruled for the defendant corpo-
ration, stating that it held its properties as required by the law
of nonprofit corporations.

The laws governing the dissolution of nonprofit corporations
were applied in the companion case brought by the minority.
Here the court of appeal affirmed the trial court’s decree dissolv-
ing the Oceanside church corporation and, pursuant to the par-
ties’ stipulation, directed that forty percent of its assets be
transferred to a newly formed religious corporation to serve the
minority church membership. That disposition satisfied the at-
torney general, who, although a party to this litigation, took no
sides in the controversy. The attorney general insisted that the

5. Id. at 74, 135 Cal. Rptr. at 795 (quoting Lynch v. Spilman, 67 Cal. 2d 251, 260, 62
Cal. Rptr. 12, 18 (1967) (citations omitted)). Here the court relied on CaL. Corp. CODE §
10206(c) (West 1978), discussed in text accompanying note 254 infra, and upon the
Wheelock, and Pacific Home cases, discussed in text at notes 238 and 260 infra.

6. 66 Cal. App. 3d at 77, 135 Cal. Rptr. at 796 (quoting Presbyterian Church v. Mary
E.B. Hull Memorial Presbyterian Church, 393 U.S. 440, 449 (1969)).

7. Id. at 77, 135 Cal. Rptr. at 797.

8. Id. at 77, 135 Cal. Rptr. at 797-98.

9. Id. at 77, 135 Cal. Rptr. at 798.
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assets' were impressed with a charitable trust and therefore,
under the cy pres doctrine, must be distributed for church pur-
poses and not for private benefit.'® '

Several recent cases illustrate the California attorney gen-
eral’s use of trust doctrines as a basis for supervising and regu-
lating churches. The two most notable involved the Worldwide
Church of God and Faith Center, Inc. :

Responding to private charges that officers of the World-
wide Church of God were diverting church assets and liquidating
church properties at less than market value, attorneys represent-
ing the attorney general and a private relator obtained an ex
parte order appointing a private attorney as receiver of the
church, entered the church’s administration building, and took
over management of the church. The receiver seized records,
fired employees, denied access to church officers, stopped pay-
ment on outstanding checks, took possession of all assets and
records, and monitored and supervised all of the church’s busi-
ness and financial activities. Two and one-half months later, af-
ter posting a bond of more than $3 million, the church was al-
lowed to lift the receivership and resume management of its
financial affairs. Thereafter, the attorney general amended his
complaint to call for, inter alia, (1) a formal accounting by des-
ignated church officers and corporations of all funds received
and disbursed; (2) removal of designated church officers, includ-
ing Pastor-General Herbert W. Armstrong, as officers and trus-
tees of the church and its affiliated corporations; and (3) an or-
der requiring the church and its affiliated corporations

to select a board . . . authorized and empowered to oversee
and supervise its financial affairs (as distinguished from its ec-
clesiastical or spiritual affairs), in such manner as to provide
reasonable assurance that the charitable trust funds collected
and held by such charitable entities will be applied solely to
the charitable uses to which they were donated, and will not be
diverted or misapplied for the personal benefit of any individ-
ual, or for any other improper purposes.!!

10. Fuimaono v. Samoan Congregational Christian Church, 66 Cal. App. 3d 80, 135

Cal. Rptr. 799 (1977). The Samoan cases are discussed further in text accompanying
" notes 289-92 infra.

11. Second Amended Complaint, People v. Worldwide Church of God, Inc., No. C
267-607 (Cal. Super. Ct. County of Los Angeles July 30, 1979). This controversy has been
widely publicized. E.g., Kelley, A Church in Receivership: California’s Unique Theory of
Church and State, CHRIsTIAN CENTURY, June 18-25, 1980, at 669; Worthing, The State
Takes Over a Church, 446 ANNALS, Nov. 1979, at 136; Wiley, Post-Guyana Hysteria:
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The case then proceeded into contests over the attorney gen-
eral’s attempts at discovery.'?

Younger v. Faith Center, Inc.,'* an unpublished opinion, is
the first appellate decision reviewing the California attorney
general’s attempt to use statutory authorization and charitable
trust theory to regulate religious corporations under the so-
called “public trust” theory. To further his investigation of “the
business activities” of Faith Center, Inc. and its president and
associated entities, the attorney general had petitioned the supe-
rior court for enforcement of an administrative subpoena di-
recting the production of fourteen categories of financial, corpo-
rate, and personnel documents “to ascertain whether the said
nonprofit charitable corporations were complying with the trusts
which they have assumed.”’* Finding that the subpoena was
properly issued, the trial court had ordered the church official
and corporations to comply. In urging the court of appeal to set
aside that order the church contended (1) that its property was
not held subject to a public or charitable trust (especially since
the pledge slips on which its contributions were received recited
that they did not “create a charitable trust”) and (2) that en-
forcement of the order would violate the religion clauses of the
first amendment.

The court of appeal approved the subpoenas, reasoning as

State of California Occupies Headquarters of the Worldwide Church of God, LierTY,
May-June 1979, at 1. The most extensive review is in S. RADER, AGAINST THE GATES OF
HeLL (1980). See also Note, Government Protection of Church Assets from Fiscal
Abuse: The Constitutionality of Attorney General Enforcement under the Religion
Clauses of the First Amendment, 53 S. CaL. L. Rev. 1277 (1980).

12. The trial court directed church officers and corporations to submit to deposi-
tions, produce various documents, and answer interrogatories pertaining to the details of
receipts and disbursements and other financial transactions, the use of assets of the
church and its related entities, and the content of various internal communications
among church officials and ministers. This case was dismissed in October 1980 following
repeal of the authorizing legislation. See text accompanying notes 303-08 infra. Relying
on abstention principles, the federal court denied an injunction against the receivership
order. Worldwide Church of God, Inc. v. California, 623 F.2d 613 (9th Cir. 1980).

13. Civ. No. 56574 (Cal. Ct. App. Aug. 29, 1980).

14. Id. slip op. at 3. The attorney general relied on CaL. Gov’t Cope § 11180 (West
1978), which authorizes administrative subpoenas, and on CAL. Corp. Cobg § 9505 (West
1978) (repealed in 1980), which provided:

A nonprofit corporation which holds property subject to any public or charita-

ble trust is subject at all times to examination by the Attorney General, on

behalf of the State, to ascertain the condition of its affairs and to what extent,

if at all, it may fail to comply with trusts which it has assumed or may depart

from the general purposes for which it is formed.

This section has now been repealed. See text accompanying note 294 infra.
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follows: (1) The properties of nonprofit corporations organized
for religious purposes are “held in trust to carry out the objects
for which the organization was created,” notwithstanding the
pledge documents to the contrary. (2) The attorney general “is
empowered to oversee charitable trusts and has primary respon-
sibility for their enforcement.” (3) The allegations to the attor-
ney general of “witnesses having personal knowledge of the op-
erations of Faith Center . . . of wrongdoing at Faith Center
including among others, allegations of misrepresentation, breach
of trust and misappropriation of charitable assets,” gave the at-
torney general a sufficient basis to initiate the subject investiga-
tion, since an agency’s administrative inquiries can be based
“merely on suspicion that the law is being violated, or even just
because it wants assurance that it is not.” (4) Enforcement of
the subpoena would not violate the religion clauses of the first
amendment because “the production of documents on a one-
time basis” to allow the attorney general to determine whether
trust property has been “diverted from its declared purposes”
does not subject church organizations to “state control of their
financial affairs” or to “interference with their religious beliefs
and practices” and therefore “does not result in excessive gov-
ernment entanglement with religion forbldden by the First
Amendment.”*®

In a brief that successfully opposed the Worldwide Church
of God’s earliest attempt at interlocutory review of some of the

15. Civ. No. 56574, slip op. at 8, 10-11, 12, 16, 18.

The California attorney general has employed the public trust doctrine with compa-
rable effect in judicial proceedings against the Synanon Foundation. Alleging breach of
duty by charitable trustees, the attorney general brought suit against the Foundation for
an accounting, damages, and replacement of trustees. The Foundation had been organ-
ized in 1958 as a charitable corporation for public education in narcotic addiction, but
had amended its articles in 1975 and 1979 to provide that the corporation’s primary
purpose would be to operate a church to promote the “Synanon religion.” In denying
defendant’s motion for judgment on the pleadings the trial court held (1) that the attor-
ney general had valid common-law and statutory power (under CaL. Corp. CobE §§ 9505,
10207 (West 1978) and the successor provisions, CAL. Corp. CopE §§ 9110-9160 (West
Supp. 1981) (effective Jan. 1, 1980)) to bring an action against this corporation because a
charitable corporation must use its assets for the purpose expressed in its articles of
incorporation; (2) that the state, through its attorney general, can “examine religious
organizations in order to ascertain whether they are acting in conformity to their state-
chartered nonprofit corporate purposes”; and (3) that such examination does not violate
the constitutional rights of churches so long as “the dispute does not require the resolu-
tion by civil courts of controversies over religious doctrine and practice.” Synanon Foun-
dation v. California, Civ. Nos. 96566, 96569 (Cal. Super. Ct. Marin County Aug. 8, 1980).
These cases were dismissed in October 1980 following repeal of the authorizing legisla-
tion. See text accompanying notes 303-08 infra.
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discovery orders in the United States Supreme Court, the Cali-
fornia attorney general described his public trust theory of juris-
diction over church corporations as follows:

The courts of California have always held without excep-
tion that the secular affairs of church corporations are subject
to supervision by the Attorney General and the courts. . . . In
general throughout the United States religious purposes are re-
garded as charitable and trusts for religious purposes are en-
forced as charitable trusts. . . . :

The state attorneys general are charged with such duties
of enforcement and supervision because the fulfillment of the
purposes of charitable, including religious, organizations is
thought to be of general benefit to society as a whole. In that
sense, such entities are trustees of their assets for public bene-
fit and hold such assets in trust for the religious or charitable
purposes set forth in their governing documents. . . . Any di-
version of such funds is a breach of trust. . . . In California
and in many other states the attorney general is the only party
other than corporate directors or trustees (who in this case are
the very persons accused of wrongdoing) who has standing to
enforce a charitable trust.'®

The use of trust theory as a basis for resolving disputes be-
tween factions contending for the ownership of church property
has a long history. After a controversial beginning in English
common law after the Reformation, the so-called “implied trust”
theory was dominant in common-law decisions in our state
courts for almost a century until the United States Supreme

16. Respondent’s Brief in Opposition to Petition for Certiorari at 16-17, Worldwide
Church of God v. California, 444 U.S. 883 (1979) (citations omitted) (denying cert.). The
attorney general’s position was described more boldly in the earlier hearings by the at-
torney for the relators:

There are no privileges, constitutional or otherwise of a charitable foundation

against investigation by the Attorney General.

. . . But for 700 years, Your Honor, it has been the law in England and
America that charitable funds are public funds. They are perpetually in the
custody of the court. The court is the ultimate custodian of all church funds,
just as the Attorney General has always been charged with the power and duty
to investigate allegations of misuse or even suspicions of misuse.

Your Honor has the power and the discretion to safeguard and preserve
those assets and the duty to do so. But the church, as a charitable trust, has no
interest to protect here. It has no client. It is the court’s funds, and the court
may remove and replace and substitute trustees at its pleasure.

Appendix, Petition for Certiorari at 170b-172b, Worldwide Church of God, Inc. v. Cali-
fornia, 449 U.S. 900 (1980) (denying cert.), quoted in Kelley, supra note 11, at 671.
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Court recently discarded it in favor of some alternate like the
“neutral-principles” doctrine.'? ,

The use of charitable trust theory as a basis for attorney
general “enforcement and supervision” of the activities of
church trustees or corporations is quite another matter. The at-
torney general’s role as the party responsible for enforcing chari-
table trusts—a category that includes trusts for the advance-
ment of religion—traces its origin into English law, but the
pedigree is not pure. In this area there are significant distinc-
tions between religious trustees and religious corporations, con-
cerns about whether the enforcement doctrine is rooted in judi-
cial power or in the nontransferable prerogatives of the Crown,
doubts about the extent to which the English common law in
this area was adopted in the American colonies, and a significant
overlay of statutory material both in England and in the United
States that complicates analysis about whether the judicial or
executive authority exercised in this area is common law or
statutory.

Finally, the public charitable trust theory the California at-
torney general articulated in support of his recent enforcement
and supervision of religious “trusts” does not lend itself to the
“neutral principles” arguably available when courts apply prop-
erty law concepts to church documents to settle disputes be-
tween contending factions. In the resolution of a property dis-
pute the official involvement is limited to a one-time dispute-
settlement event, church doctrine does not need to be involved
(though it may be), and the attorney general, as representative
of the state, is primarily a spectator. On the other hand, when
he uses charitable trust doctrines to enforce or supervise a reli-
gious trust or corporation, the attorney general seeks to enforce
the terms of a charitable trust against church officials, and is
therefore the moving party in an adversary controversy with the
church or its leaders. By this means, a government official is in-
volving himself in the administration (albeit property adminis-
tration) of a church or its constituent corporations; the involve-
ment is inevitably a continuing one, and there are few “neutral
principles” to ameliorate the impact of coercive state action on
church administration, ecclesiastical government, and religious
practices.

The attorney general’s use of charitable trust theory as a

17. See discussion in text following note 355 infra.
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justification for the kind of “supervision” of religious organiza-
tions described in the Worldwide Church of God and Faith
Center cases is unprecedented in this country. The first amend-
ment implications of such official action against churches, which
have stirred deep concern within the religious community,'® re-
main entirely unexplored in the California and United States
Supreme Courts, which have never considered such a case on its
merits.

This Article will examine the use of common-law charitable
trust theory and related statutory enactments in England and
the United States, treating both property disputes and regula-
tory supervision. It will then discuss the implications of such
doctrine and practices under the religion clause of the first
amendment of the United States Constitution.

II. REeLicious TRusTs AND CORPORATIONS UNDER THE COMMON
LAaw oF ENGLAND

From earliest times, English Kings were looked upon as the
patrons of charitable funds and the guardians of their reve-
nues.’ Long before the chancellor began to enforce charitable
trusts in the 1400’s, gifts to corporations for charitable purposes
enjoyed some recognition and protection by the courts of law.*°
In this period corporations were established by the common law,
by “prescription,” or by charters from the Crown and
Parliament.*!

18. E.g., authorities cited note 11 supra. Dean M. Kelley described the attorney gen-
eral’s action in the Worldwide Church of God case as follows:

The most significant aspect of this unprecedented action is the theory ad-

vanced by the Attorney General of the State that the income of the church

from voluntary contributions is a charitable trust which the State has a duty to

protect even against the leaders of the church to which they were given. This

innovative doctrine, if accepted by the higher courts, would be of immense mo-

ment to all churches and a monumental revision of the present stricture by the

U.S. Supreme Court against excessive entanglement by the government in the

internal affairs of churches.
Kelley, Preface, 446 ANNALS, Nov. 1979, at ix-x.

19. E. FiscH, D. FReeD & E. SCHACHTER, CHARITIES AND CHARITABLE FOUNDATIONS § .
19 (1974). This was true at least from the reign of Henry II (1154-89), who decreed that
the bishops and abbots held their possession “of the King,” so that the Crown was the
guardian, patron and founder of their revenues and funds. Id. at 12 (quoting Hollis,
Evolution of the Philanthropic Foundation, 20 Epuc. Rec. 575, 581 (1939)). See gener-
ally devises reviewed in Willard, Illustrations of the Origin of Cy Pres, 8 Harv. L. Rev.
69 (1894). :

20. 4 A. Scort, THE LAw oF TRusTs § 348.2 (3d ed. 1967).

21. 2 J. KENT, COMMENTARIES ON AMERICAN LAw *276 (14th ed. Gould 1896) [herein-



805] CHURCHES AND TRUST DOCTRINES 815

Both the charitable trust and the charitable corporation
were associated in their origins with religious purposes. “A gift
for charitable purposes usually took the form of a gift to a reli-
gious corporation,” which included a gift to the parson of a par-
ish, who was regarded or formally established as a corporation
sole.?? Concerns that the accumulation of land by or for the ben-
efit of religious bodies was depriving the King and his Lords of
the feudal benefits incident to private ownership (an ancient
version of modern concerns about removing charitable real es-
tate from the tax rolls) prompted the passage in the 1200’s and
1300’s of a variety of “mortmain” laws deterring gifts to the
church or limiting the amount of property the church could
hold.?® Judging from the terms of this legislation, it had been a
very common practice for donors to give property to religious
corporations or to individuals in trust for religious persons, or-
ders, or corporations.

By 1601 the charitable trust was so widely used (and abused
by variations from the donor’s intent, by frauds, and by
breaches of trust) that Parliament passed the Statute of Chari-
table Uses to authorize official “commissioners” to inquire into
and take measures to correct the misuse of property left upon
charitable uses.?* The preamble to this famous statute lists vari-
ous charitable purposes in force at that time, but its only men-
tion of a religious use is designedly brief, a passing reference to
the “repair of churches.”?® After a long period of confusion in

after cited as KENT’s CoMMENTARIES]; Williston, History of the Law of Business Corpo-
rations Before 1800, 2 Harv. L. Rev. 105, 113-14 (1888). The parson of a parish and
other religious persons or associations were regarded as corporations by prescription. 4 A.
ScorT, supra note 20, § 348.2; 1 W. BLACKSTONE, COMMENTARIES *469-74.

22. 4 A. Scorr, supra note 20, § 348.2, at 2780; 1 W. BLACKSTONE, COMMENTARIES
*469-70.

23. Oosterhoff, The Law of Mortmain: An Historical and Comparative Review, 27
U. ToronTo L.J. 257, 264-71 (1977); E. FiscH, D. FReep & E. SCHACHTER, supra note 19,
§ 19; 2 W. BLACKSTONE, COMMENTARIES *268-74; R. BRIDGMAN, DUKE’S LaAw OF CHARITA-
BLE Usgs 192-237 (1804); 4 A. ScorT, supra note 20, § 348.2. For example, the earliest
legislation forbade religious corporations from holding land, and in 1391 this prohibition
was extended to cases where land was conveyed to individuals to the use of religious
corporations. Id. The predecessor of modern mortmain legislation is the Georgian Stat-
ute of Mortmain, 1736, 9 Geo. 2, c. 36 (1736).

24. 1601, 43 Eliz. 1, c. 4 (1601).

25. Sir Francis Moore, the draftsman of the statute, explained that gifts for religious
uses were purposefully omitted “lest the gifts intended to be employed upon purposes
grounded upon charity, might, in change of times (contrary to the minds of the givers)
be confiscated into the king’s treasury” (because religion is “variable, according to the
pleasure of succeeding princes”). E. FiscH, D. FReep & E. SCHACHTER, supra note 19, §
272 (quoting DUKE, THE LAw oF CHARITABLE Usgs 131-32 (1676)).
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England and the United States over the history of the Statute of
Charitable Uses, it became clear in the mid-nineteenth century
that the Statute had not created charitable trusts, which were
valid and enforceable in equity before its passage, but had only
established a new and additional means for their enforcement.2®

A. The Regulatory Authority of Chancery and the Attorney
General as a Precedent for American Common Law

The modern assertion that the court of chancery and the
attorney general had common-law powers to enforce charities
can be verified only by a careful examination of the law and
practice governing charities in the period that serves as the basis
of our own American common law. What was meant by “en-
forcement” and who was empowered to do it?

Under the English law in force at the time of colonization
and the Revolution there were at least five officials who had
some responsibilities in the enforcement of charities, some of
whom acted in multiple capacities: (1) the Crown, under its pre-
rogative right as patron of charities; (2) the chancellor, (a) exer-
cising the Crown’s prerogative or parens patriae right by delega-
tion and (b) exercising the judicial powers of the court of
chancery; (3) the attorney general as the representative of the
Crown and the moving party to obtain action by the chancellor
in one of his two capacities; (4) the commissioners under the
Statute of Charitable Uses; and (5), in the case of charitable cor-
porations, the “visitors” or “governors” specified in the convey-
ance, royal charter, or act of Parliament creating the corpora-
tion. Which of these exercised an authority that could serve as a
precedent for the American common law of charities?

1. The enforcement authority of the Crown, chancellor, and
attorney general

It is well settled that the prerogative power of the Crown
“has no place in American jurisprudence.”?’ It is therefore im-
portant in determining the content of the common law we have

26. Attorney-General v. Mayor of Dublin, 4 Eng. Rep. 888 (H.L. 1827); Vidal v.
Mayor of Philadelphia, 43 U.S. (2 How.) 127 (1844); C. ZoLLMAN, AMERICAN LAwW OF
CHARITIES §§ 9-26 (1924); Note, The Enforcement of Charitable Trusts in America: A .
History of Evolving Social Attitudes, 54 VA. L. REv. 436, 439 (1968).

27. 4 A. ScorT, supra note 20, § 399.1; G. BoGerT, THE LAw oF TRusts AND TRUST-
EES § 434 (rev. 2d ed. 1977); C. ZoLLMAN, supra note 26, Preface and § 11.
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adopted from England on the enforcement of charitable trusts
to distinguish between (a) the adoptable judicial powers of the
chancellor, the equity courts, and the attorney general, and (b)
the nonadoptable (in America) “prerogative rights of the
Crown” and the related powers of the chancellor and attorney
general who were involved in the administration of those prerog-
~ ative rights.?® These powers were so interrelated that it is ex-
tremely difficult to untangle them for purposes of valid separate
generalizations.

The powers exercised by the Crown with respect to chari-
ties, powers which were generally delegated to the chancellor to
be exercised at the initiative of the attorney general, were
predominantly prerogative powers. That is, the enforcement
powers exercised under this heading grew not out of judicial
powers but out of the royal prerogatives as parens patriae for
the public interests, patron of charities, and head of the estab-
lished church.?® With respect to charities, these prerogative pow-
ers were exercised in at least three circumstances: (1) when
property was given for a purpose which would have been chari-
table except for the fact that it was illegal (such as a gift for a
religion other than the established church), (2) when property
was given.“to charity” without naming trustees or identifying a
specific charitable purpose, and (3) in other cases in which the
Crown acted as parens patriae in the public interest.

In the first two circumstances the Crown could exercise its
royal prerogative as parens patriae by designating “in writing
over his signature or sign manual the disposition which he
wished to be made of the property, and the chancellor would

28. Property given for religious purposes could be given to an individual in trust for
a charitable corporation or for a religious charitable use, or to a religious charitable cor-
poration as an absolute gift for the purposes of the corporation. A third logical possibil-
ity—a gift to a religious charitable corporation in trust for a religious charitable use or
another religious corporation—was originally excluded by rules of law that forbade a
corporation from holding property in trust. 1 W. BLACKSTONE, COMMENTARIES *477; 2
KenT’s COMMENTARIES, supra note 21, at *279; Vidal v. Mayor of Philadelphia, 43 U.S. (2
How.) 127, 187 (1844) (so held “in early times . . . [but] doctrine has been long since
exploded as unsound, and too artificial”’). Those rules of law underline the
point—overlooked in some modern cases characterizing the English common law—that if
property was held by a religious corporation at common law, it was not held in trust.

29. See generally, TUDOR ON CHARITIES 174-76 (5th ed. Carter & Crawshaw 1929); E.
Fiscu, D. FReep & E. SCHACHTER, supra note 19, §§ 16-20. Scott says that the preroga-
tive power was so closely associated with the judicial power (of cy pres) that it was “not
entirely clear exactly where the line was to be drawn between the two situations.” 4 A.
ScorT, supra note 20, § 399.1.
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thereupon order that disposition to be made.”*® In his great
work, Equity Jurisprudence, Joseph Story gives the same two
examples and, speaking of the second example, states that a gift
“to charity” will be considered “as a personal trust devolved
upon the King” to be administered either by the chancellor, “as
the special delegate of the Crown,” or by the King acting “under
the sign manual through his chancellor guiding his discretion.”
The attorney general’s role in such cases was to represent the
Crown as parens patriae by filing an information ex officio
“upon which the Lord Chancellor acts generally in the same
manner and by the same proceedings as he would upon a bill in
chancery.”®* Neither of these two circumstances provides any
basis for enforcement powers that could be adopted into the
common law of the United States.’®

The third manifestation of royal prerogative power, which
involved the Crown, the chancellor, and the attorney general,
concerned those diverse situations in which the King and his of-
ficers acted as parens patriae for the protection of those who
needed special care or for the general superintending of public
interests. In their search for authority to establish the attorney
general’s common-law power to enforce charities, American
courts have often quoted the following passage from Blackstone:

The King, as parens patriae, has the general superinten-
dence of all charities; which he exercises by the keeper of his
conscience, the chancellor. And therefore, whenever it is neces-
sary, the attorney-general, . . . files ex officio an information in
the court of chancery to have the charity properly
established.

30. 4 A. ScoTT, supra note 20, § 399.1. A leading case discussing these two examples
of prerogative powers is Jackson v. Phillips, 96 Mass. (14 Allen) 539, 574-77 (1867). See
also C. ZoLLMAN, supra note 26, §§ 120-122. The sign manual was the official signature of
the sovereign, affixed in a personal capacity rather than as an act of state.

31. 3 J. STorY, COMMENTARIES ON EQUITY JURISPRUDENCE § 1583, at 222 (14th ed.
1918).

32. Id. at 222 n.2; 2 T. LEwIN, A PracTicAL TREATISE ON THE LAw oF TRrusTs * 927,
931 (1st Am. ed. from 8th Eng. ed. 1888). The “information in civil cases” was an ancient
form of practice whereby the attorney general files a suit in equity in behalf of the gov-
ernment or interests under public protection, like public charities. 7A C.J.S. Attorney
General § 11, at 835-37 (1980).

33. The actions taken under these royal prerogative powers were sometimes quite
odious, such as in the celebrated 1754 case of a devise to establish an assembly for read-
ing the Jewish law, which was applied by royal prerogative to the support of a Christian
chapel at a foundling hospital. DaCosta v. DePas, 27 Eng. Rep. 150 (Ch. 1754).

34. 3 W. BrLAacksTONE, COMMENTARIES *427. Accord, R. BRIDGMAN, supra note 23, at
108 n.
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The attorney general’s clearest responsibility for “enforcement”
of a charity was, therefore, at the threshold, when he filed an
information in the court of chancery to obtain a decree estab-
lishing its validity.

There is controversy over whether the attorney general’s
filing of an information to establish a charity was done before or
only after the Statute of Charitable Uses.*® In any event, Black-
stone’s above-quoted description leaves no doubt that he saw
“the general superintendence of all charities,” including this en-
forcement duty of the attorney general, as a parens patriae
power of the Crown. And the parens patriae powers are gener-
ally equated with the prerogative rather than the judicial pow-
ers.*® William Blackstone, Joseph Story, and John Marshall all
grouped the Crown’s parens patriae superintendence of chari-
ties with the prerogative rather than the judicial powers. Thus,
Blackstone declares in another passage that the chancellor “is
the general guardian of all infants, idiots, and lunatics; and has
the general superintendence of all charitable uses in the king-
dom. And all this, over and above the vast and extensive juris-
diction which he exercises in his judicial capacity in the court of
chancery . . . .” Chief Justice Marshall termed it “certain”
that the Crown’s power to superintend and enforce charities was
a branch of the royal prerogative.*® Story’s Equity Jurispru-
dence® and other early treatises are to the same effect.*®

35. Authorities for each position are discussed in E. Fisch, D. Freep & E.
SCHACHTER, supra note 19, § 714; J. STORY, supra note 31, §§ 1523-1535.

36. The inference is admittedly short of conclusive, for, as Joseph Story observed,
“it is not always easy to ascertain” those cases in which the chancellor “acts as a judge
administering the common duties of a Court of Equity” and those cases in which “he
acts as a mere delegate of the Crown administering its peculiar duties and prerogatives.”
J. SToRY, supra note 31, § 1582, at 221.

37. 3 W. BLACKSTONE, COMMENTARIES *47. See also id. at *426-29, which groups su-
perintendence of charities with the chancellor’s responsibilities for infants, bankrupts
and idiots, and lunatics, with the latter category being specifically described as being
exercised by a warrant “issued by the king, under his royal sign manual, to the chancel-
lor or keeper of his seal to perform his office for him.” Id. at *427.

38. Trustees of the Philadelphia Baptist Ass’n v. Hart’s Ex’rs, 17 U.S. (4 Wheat.) 1,
47 (1819).

39.

[T]here are many cases (as we shall also see) in which the jurisdiction exer-

cised over charities in England can scarcely be said to belong to the Court of

Chancery as a Court of Equity, and where it is to be treated as a personal

delegation of authority to the chancellor or as an act of the Crown through the

instrumentality of that dignitary.
J. STORY, supra note 31, § 1580, at 220. See also id. §§ 1581-1589, at 221-27, and §§ 1742-
1752, at 361-70. :
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Rendered odious in religious trusts by the intolerant posi-
tions of the Crown (as head of the established church) toward
dissenting religions, the royal prerogative powers were not
adopted in America.*' Those prerogative powers had been inex-
tricably involved in the “enforcement” and “general superinten-
dence” of charities at the time of the Statute of Charitable Uses
in 1601, and the ensuing mixture of prerogative, statutory, and
judicial powers was still part of the English law when Blackstone
wrote in 1765. As a result, modern American cases that rely on
the common law received from England as authority for attor-
ney general and equity court jurisdiction to “enforce” and “su-
perintend” charities are probably in error.

The most comprehensive discussion of the English law of
trusts at about the time of the creation of this nation, as seen
from this side of the Atlantic, is Story’s Equity Jurisprudence.
From his perspective of time and place, Story saw two sources of
authority for the enforcement and supervisory actions of the
chancellor at the instance of the attorney general, one preroga-
tive and one judicial or common law. As to the latter, he said it
was ‘“clear upon principle” that the court of chancery “merely in
virtue of its general jurisdiction over trusts” had “a right to en-
force the due performance of charitable bequests” which was in-
dependent of its statutory authority and prerogative powers.
This jurisdiction of the equity courts was “derived from their
general authority to carry into execution the trusts of a will or
other instrument according to the intention expressed in that
will or instrument.”*? This presupposed a valid charitable trust,
one that Story describes as “definite in its objects and lawful in
its creation,” which is to be “executed and regulated by trustees
whether they are private individuals or a corporation.” In that
circumstance, Story declares, “the administration properly be-

40. The Supreme Court quoted Cooper, an early treatise writer, as saying, “ ‘the
jurisdiction, however, in the three cases of infants, idiots or lunatics, and charities, does
not belong to the Court of Chancery as a court of equity, but as administering the pre-
rogative and duties of the crown.” ” Trustees of the Philadelphia Baptist Ass’n v. Hart’s
Ex’rs, 17 U.S. (4 Wheat.) 1, 48 (1819); H. BaLLow, A TreATISE oF Equity, pt. 2, at 209
(Fonblanque ed. 1793); 1 E. DanikLL, PLEADING AND PracTiCcE oF THE HiGH CourT OF
CHANCERY 7-8 (4th Am. ed. 1871).

41. See authorities cited at note 27 supra; 2 J. PERRY, A TREATISE ON THE LAw OF
TrusTs AND TRUSTEES §§ 708, 713, 718 (6th ed. Howe 1911); Jackson v. Phillips, 96 Mass.
(14 Allen) 539, 575 (1867); Gallego’s Ex’rs v. Attorney General, 30 Va. (3 Leigh) 690, 701
(1832).

42. J. SToRy, supra note 31, § 1580, at 220.
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longs to such trustees, and the King as parens patriae has no
general authority to regulate or control the administration of the
funds.”** Here the parens patriae power is of course cited in
contrast to the regular process of charitable trust administra-
tion. This further emphasizes the fact that the Crown’s power to
“regulate or control the administration of the funds” was not a
common-law power exercisable by the attorney general.

The common-law enforcement or superintending powers
were defined by Story as follows:

In all such cases [of charitable trusts] however, if there be any
abuse or misuse of the funds by the trustees, the Court of
Chancery will interpose, at the instance of the attorney-general
or the parties in interest, to correct such abuse or misuse of the
funds. But in such cases the interposition of the court is prop-
erly referable to its general jurisdiction, as a Court of Equity,
to prevent abuses of a trust, and not to any original right to
direct the management of a charity or the conduct of the
trustees.**

The distinction between the permissible interposition “to cor-
rect abuse or misuse of the funds” by the trustee and the imper-
missible direction of ‘“the management of a charity or the con-
duct of the trustees” is the critical distinction that limits the
common-law powers of the attorney general and the powers of
the court of chancery through which he proceeds. The reference
to “abuse or misuse” seems to recognize equity and attorney
general power to prevent funds devoted to a religious use from
being diverted from their charitable purpose, such as by trustee
embezzlements or application to a nonreligious use. But the ref-
erence to charity “management” or trustee “conduct” seems to
exclude the supervision of trustee decisions within the broad
limits of an honest discretion in pursuit of the specified religious
use.

Thus, the American cases that rely on the English common
law as the precedent for allowing the attorney general to enforce
and supervise charities are erroneous. Acting under its general
sovereignty, including its succession to the parens patriae au-
thority of the English Crown, a state legislature may of course
enact statutes conferring such broad enforcement and supervi-
sory authority on the equity court and the attorney general, but

43. Id. § 1584, at 223.
44. Id. § 1584, at 223-24.
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such authority does not come from the common law.

2. The statutory enforcement authority of commissioners

The Statute of Charitable Uses gave the chancellor author-
ity to appoint commissioners to inquire into breaches of trust,
frauds, or other misapplications or abuses of charitable bequests
or donations, and to make corrective decrees reviewable by the
chancellor.*® This jurisdiction was in addition to the authority
under which the attorney general filed an original proceeding in
the court of chancery pursuant to the preexisting prerogative or
judicial powers exercised by that office.*® The very fact that Par-
liament thought it necessary to create a new jurisdiction and to
authorize a new enforcing authority by this legislation shows
that judicial and attorney general powers of enforcement and su-
pervision were of doubtful existence or efficacy even in 1601. In
any case, the procedure of appointing commissioners was exten-
sively employed for a time, but gradually fell into disuse and
became obsolete before 1800.4” By the time the colonies broke
off from England, the attorney general had come to exercise the
- key role in the “enforcement” of charitable trusts, through pro-
ceedings in chancery.*® As already noted,*® the attorney general’s
role in this respect was authorized by the Crown’s parens pa-
triae powers, which were not adopted in America.

3. The enforcement authority of visitors

The fifth group of officials involved in the enforcement of
charitable dispositions was only concerned with charitable cor-
porations. These officials and their corporations were almost en-
tirely free from the authority and supervision of the chancellor
and attorney general. The charter or act of Parliament creating
a charitable corporation generally made provisions for its gov-
ernance. This was usually by the designation of “visitors” (some-

45. 1601, 43 Eliz. 1, c. 4 (1601). The procedure under this law is discussed in R.
BRIDGMAN, supra note 23, at 1-107.

46. Attorney-General v. Mayor of Dublin, 4 Eng. Rep. 888, 902 (H.L. 1827); Note,
supra note 26, at 439-40.

47. Ludlow (Corp. of) v. Greenhouse, 4 Eng. Rep. 780, 795-96 (H.L. 1827); 4 A.
ScorT, supra note 20, § 348.2; 2 T. LEWIN, supra note 32, at *927; J. STORY, supra note
31, § 1548.

48. See authorities cited at note 47 supra. TuDOR ON CHARITIES, supra note 29, at
342-43.

49. See text accompanying notes 27-44 supra.
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times called “governors”), who were the donor and his heirs or
assigns, or the Crown if so designated or if the donor or his heirs
could not be found. The visitorial power of the Crown was exer-
cised by the Lord Chancellor. These parties, in the exercise of
their “visitorial powers,” supervised the government of the
charity.®®

In the leading case of Attorney-General v. Middleton,* de-
cided in 1751, the court of chancery defined its limited enforce-
ment powers with respect to a charitable corporation. Middleton
involved an information brought by the attorney general against
the master and governors of a school, incorporated by charter of
the Crown. Relying on what he called his “general superinten-
dency of all charitable donations and trusts,”’®? the attorney gen-
eral sought to remove the master and compel the “trustees” to
account. In ordering the information dismissed, because chan-
cery lacked jurisdiction for “rectifying and regulating what is
wrong in the exercise of the power of this charity,””®® the Lord
Chancellor contrasted this circumstance with that of a “charita-
ble use” (trust), as to which “this court exercised jurisdiction of
charities at large. . . . [B]Jut where there is a charter with
proper powers, there is no ground to come into this court to es-
tablish that charity; and it must be left to be regulated in the
manner that the charter has put it, or by the original rule of
law.”®* The Lord Chancellor concluded from the evidence “that
this information, though with a plausible appearance on the
face, is upon as slight grounds and as wrong motives, as ever
were known.”’®®

Though decided after the founding of the United States, the

50.. 1 T. LEwIN, supra note 32, at *528, 530, 599; Tupor ON CHARITIES, supra note
29, at 194-210; 1 W. BLACKSTONE, COMMENTARIES *480-84. The person who gave “the first
gift of the revenues” was the founder; later gifts did not merit that status. 1 W. BLack-
STONE, COMMENTARIES *481. )

51. 28 Eng. Rep. 210 (Ch. 1751).

52. Id. at 211.

53. Id. .

54. Id. Accord, Attorney General v. Talbot, 26 Eng. Rep. 1181, 1186-87 (Ch. 1747).
In declining relief in this challenge to an election to a vacant fellowship in the college,
the Lord Chancellor declared:

[T]f . . . colleges are liable to informations in this court, on the foot of general

charities, and accountable for misapplications and abuses, I am afraid it would

open a door to great vexation and expence. . . . [T]he general powers of a visi-

tor are well known; no court of law or equity can anticipate their judgment or

take away their jurisdiction, but their determinations are final and conclusive.
Id.

55. 28 Eng. Rep. at 211.
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subsequent chancery decision in Attorney General v. The Gouv-
ernors of the Foundling Hospital® is also valuable in emphasiz-
ing the special independent status of a charity established as a
charitable corporation. In Foundling Hospital, the attorney gen-
eral sought to enjoin the governors of a charitable corporation
established by letters patent confirmed by act of Parliament
from building on or leasing lands it owned adjacent to its hospi-
tal. The attorney general alleged that the proposed construction
would have an adverse effect on the health of the children, that
it involved unnecessary risk to the charity, that the resulting
revenues were not necessary for the charity’s operations, and
that the terms of the contract were improvident. He argued that
“wherever trustees of a charity were doing what was detrimental
to the charity, or inconsistent with its proper objects” or “wher-
ever trustees of a charity abused the trusts, the Court would en-
join . . . .7 The court of chancery ruled against the attorney
general without even hearing his opposition. Lord Commissioner
Eyre’s opinion is the most explicit:

There is nothing better established, than that this Court
does not entertain a general jurisdiction to regulate and con-
troul [sic] charities established by charter. There the establish-
ment is fixed and determined; and the Court has no power to
vary it. If the Governors, established for the regulation of it,
are not those, who have the management of the revenues, this
Court has no jurisdiction; and, if it is ever so much abused, as
far as respects the jurisdiction of this Court, it is without rem-
edy . .. .58

The opinion remarks that the court will, however, exercise juris-
diction “to compel a due application” where there is “a trust

. as to the application of the revenue.”® In view of earlier
rulings, these references to chancery jurisdiction over the “man-
agement of the revenues” apparently concern circumstances in

56. There are three different reports of this case. Listed in descending order of com-
pleteness they are 30 Eng. Rep. 514 (Ch. 1793); 29 Eng. Rep. 833 (Ch. 1793); 34 Eng.
Rep. 760 (Ch. 1793).

57. 29 Eng. Rep. at 834.

58. 30 Eng. Rep. at 516. A different report of this same ruling reads, “Questions,
therefore, which properly fall under the cognizance of the visitor of a charitable founda-
tion, cannot be decided by a Court of Equity, nor the decision of the visitor, however
erroneous, be altered, upon a bill or information.” 34 Eng. Rep. at 761. Accord, Attorney-
General v. Dulwich College, 49 Eng. Rep. 337 (M.R. 1841); TuDOR ON CHARFTIES, supra
note 29, at 178-79, 196, 206-07.

59. 34 Eng. Rep. at 761; 30 Eng. Rep. at 516.
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which the corporation has been given property on an express
trust to further some one of its corporate purposes® and situa-
tions in which equity would intervene to compel the restoration
to the corporation of property misapplied by one of its officials.®!

English religious corporations were also governed by visi-
tors, but because of the established church the visitor for a cor-
poration related to a particular level of the church was not the
donor or his heirs but the next higher official in the ecclesiastical
heirarchy that descended from the Crown or the chancellor
through the archbishop to the bishops and the local pastors and
vicars.®? This ecclesiastical visitorial mechanism provides no pre-
cedent for the government of charitable corporations—even reli-
gious charitable corporations—in the United States. The most
relevant source of common-law precedents on judicial supervi-
sion of charitable eleemosynary corporations in the United
States are therefore the English cases involving schools and hos-
pitals, discussed above.

It appears from the cases discussed in this section that at
the time of the founding of the United States, the English court
of chancery and attorney general had no general common-law
supervisory or regulatory powers over charitable corporations,®®
and that their jurisdiction to intervene in the application of cor-
porate revenues was limited to correcting embezzlements. More-
over, their supervisory power over charitable trusts was not a
judicial power, but was almost entirely associated with the pre-
rogative powers of the Crown, which were not suitable for adop-
tion into the altered circumstances existing in a new nation
founded on religious freedom and nonestablishment.

60. Attorney-General v. Governors of Harrow School, 28 Eng. Rep. 351 (Ch. 1754) .
(information entertained because it concerned “a distinct charity from the school, a col-
lateral trust” to repair needed roads, of which the governors were trustees and could
therefore be compelled, just like other charitable trustees, to apply the revenue for the
designated purpose rather than to the entire range of its charitable activities).

61. Attorney-General v. Corporation of Bedford, 28 Eng. Rep. 323 (Ch. 1754) (chan-
cery’s power to act on “the management of the revenue of this school” used to order
master to account to corporation for funds misappropriated to personal purposes).

62. 1 W. BLACKSTONE, COMMENTARIES *480-84.

63. After 1800, the English law’s reliance upon the supervisory functions of visitors
and governors declined, and judicial decisions and writers began to concede chancery
and the attorney general a limited supervisory function over the management as well as
the revenues of a charitable corporation. E.g., Attorney-General v. St. Cross Hosp., 51
Eng. Rep. 1103 (M.R. 1853); Attorney General v. Earl of Clarendon, 34 Eng. Rep. 190
(Ch. 1810); 1 T. LEWIN, supra note 32, at *528-30 (court can intervene when administra-
tion of corporate property by the governors would “pervert the end of the institution”).



826 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1981

B. Church Property Disputes

The English courts’ employment of trust theories as a basis
for resolving disputes between contending factions to church
property is necessarily more recent. Before Henry VIII estab-
lished the Church of England in 1534 and, indeed, before the
Restoration in 1660, disputes between contending religious fac-
tions were settled in ecclesiastical courts or on the battlefield.
Nonconformist groups were allowed to exist after 1660, and it
was their newly accumulated property and inevitable doctrinal
controversies that gave the English courts their first experience
with trust doctrines in church property disputes. Since the first
cases were not decided until after the American Revolution, it is
accurate to say that there was no received English common law
on this subject, but the English decisions of the early 1800’s
were influential on this side of the Atlantic and are therefore
worthy of review.

The first court test arose, inevitably, among the dissenters
in Scotland. In 1731 a group who considered themselves the only
genuine Presbyterians broke with the Church of Scotland and
established a similar church judicatory under the name “Associ-
ate Synod of Burgher Seceders.” A congregation subject to this
Synod contributed funds to buy land and build a chapel. In 1795
the congregation split over a doctrinal dispute. In a contest over
ownership of the chapel, the Associate Synod, the church’s judi-
catory, ruled for the congregational majority, who had adopted
what the House of Lords later termed “the new or innovating
doctrines,” as against the claims of the minority (allegedly a ma-
jority of the original contributors) who were “adhering to the
original faith of their sect . . . .” The Scottish Court of Session,
almost equally divided, sustained the ecclesiastical decision, but
in Craigdallie v. Aikman® the House of Lords sent the case
back for further review and decision, informed by the Lord
Chancellor’s observations on five issues of importance in the
case: (1) An express trust for the original contributors and their
heirs would be extremely difficult if not impossible to apply;®®
(2) “[i]f it were distinctly intended that the Synod should direct
~ the use of the property, that ought to have been matter of con-
tract,”®® which apparently had not been done here; (3) the court

64. 3 Eng. Rep. 601, 602 (H.L. 1813).
65. Id. at 606.
66. Id.
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might “take notice of religious opinions,” not “with a view to
decide whether they were right or wrong,” but “as facts pointing
out the ownership of property;”®” (4) here the property had been
contributed to and could be understood as being held in trust
for “a society then agreeing in their religious opinions adhered
to a Presbytery or Synod then holding the same opinions with
themselves;”®® (5) the law of England would not “execute the
trust for a religious society, at the expense of a forfeiture of their
property by the cestui que trusts, for adhering to the opinions
and principles in which the congregation had originally
united.””®®

Unable to find any intelligible difference of opinion between
the contending factions on remand, the Court of Session denied
relief to the minority who had separated themselves from the
Associate Synod. In an opinion expressing the House of Lords’
affirmance of that action the Lord Chancellor gave this explana-
tion of the ruling principles in this much-cited case:

When this matter was formerly before the House, we acted
upon this principle, that if we could find out what were the
religious principles of those who originally attended the chapel,
we should hold the building appropriated to the use of persons
who adhere to the same religious principles . . . . And suppos-
ing that there is a division of religious opinions in the persons
at present wishing to enjoy this building, the question then
would be, which of them adhered to the opinions of those who
had built the place of worship, and which of them differed
from those opinions? Those who still adhered to those religious
principles being more properly to be considered as the cestui
que trusts of those who held this place of worship in trust,
than those who have departed altogether from the religious
principles of those who founded this place, if I may so express
it.?°

The principle enunciated in Craigdallie v. Aikman came to
be known as the “implied trust” doctrine. Even though there
was no evidence of an express trust provision or intent on the
part of those who originally provided the property and funds for
the church building, the court would apply a legal fiction to the
effect that the title was held on an “implied trust” for the bene-

67. Id.
68. Id.
69. Id.
70. Craigdallie v. Aikman, 4 Eng. Rep. 435, 439-40 (H.L. 1820).
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fit of those who adhered to the religious principles or opinions of
the donors, as against those persons who had departed there-
from. This doctrine was applied in several other cases, the first
of which was decided by the same Lord Chancellor sitting in
chancery.

In Attorney-General v. Pearson™ a meeting house erected
by Presbyterians in 1701 under a trust deed referring to its pur-
pose as “the worship and service of God””? came into contro-
versy eighty years later when a portion of the congregation and
its new minister adopted Unitarianism and abandoned teaching
the doctrine of the Holy Trinity. The attorney general, on the
relation of those who contended that the original purpose was
for promoting “the doctrine of the Holy Trinity,” brought a bill
to quiet title and appoint new trustees. Lord Eldon declared it
settled that if property were given “in such a way that the pur-
pose be clearly expressed to be that of maintaining a society of
Protestant Dissenters . . . it is then the duty of this Court to
carry such a trust as that into execution, and to administer it
according to the intent of the founders.””® In this case there was
nothing in the deeds to inform the court “what species of [Prot-
estant dissenting] doctrine this institution was intended to
maintain.””* Consequently, the chancellor granted a staying in-
junction and referred the case to a master to inquire into the
nature of the doctrines and worship for which the charitable es-
tate had been created.” This inquiry had not been concluded
when the case came back to chancery in 1835. This time the
court concluded that the Presbyterians who founded the charity
“never could have meant that that particualr doctrine [of Unita-
rianism, which denied the Trinity] should be taught in this
chapel as part of the worship and service of God.””® As a result,
the vice-chancellor declared, the decree “ought to be so framed
as to exclude those particular doctrines which the information
complains of from being preached in the chapel,” and to pro-

71. 36 Eng. Rep. 135 (Ch. 1817).

72. Id. at 136. .

73. Id. at 153. The special position of the established church is evident in Lord
Eldon’s statement that if property were given in trust with no more precise instruction
than for “propagating the worship of God . . . this Court would execute such a trust, by
making it a provision for maintaining and propagating the Established Religion of the
country.” Id.

74. Id. at 154.

75. Id. at 157.

76. Attorney-General v. Pearson, 58 Eng. Rep. 848, 855 (V.C. 1835).
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hibit persons who maintained such opinions from serving as
trustees of the chapel.””

This precedent was followed in another case, which turned
on the meaning of the words “poor and godly preachers of
Christ’s Holy Gospel” in a charity founded by Lady Hewley.
Characterizing her as a Presbyterian, “a Trinitarian, and a be-
liever in the doctrine of Original Sin,””® the chancellor con-
cluded that “she never intended that her bounty should be ap-
plied for the purpose of promoting or encouraging the preaching
of Unitarian doctrines.”” Trustees who were Unitarians and had
manifested a strong “leaning” in favor of other Unitarians were
removed in the court’s fulfillment of what it saw as its duty “to
give effect to the intent of the founder . . . .”®°

In this manner the doctrine of implied trust in the settle-
ment of church property disputes involved the English court of
chancery and attorney general in the content and enforcement
of religious doctrine and belief to an extent that would need to
be recognized as 1nappropr1ate for the courts of a nation without
an established church.

III. Tue ComMmoN LAw oF RELIGIOUS TRUSTS AND
CORPORATIONS IN THE UNITED STATES

Writing in 1765, William Blackstone observed that the colo-
nists in the “distant plantations in America” carried with them
“only so much of the English law, as [was] applicable to their
own situation.”® The adoption of English common law in the
various American states was in accordance with that flexibility
and was predictably diverse in detail from state to state. Some
states adopted the common law as of the time of settlement,

717. Id. at 855.

78. Attorney-General v. Shore, 58 Eng. Rep. 855, 857 (Ch. 1836). This opinion is also
quoted in its entirety in the report of the appeal before the House of Lords. Shore v.
Wilson, 8 Eng. Rep. 450, 466-72 (H.L. 1842).

79. 58 Eng. Rep. at 858.

80. Id. at 856. For subsequent opinions showing how the attorney general and the
courts struggled with the intricacies of religious doctrine and belief in efforts to deter-
mine who could serve as trustees and who could benefit from the trust, see Shore v.
Wilson, 8 Eng. Rep. 450 (H.L. 1842) (in effect affirming the chancellor’s decision re-
ported above as to the ineligibility of Unitarians); Attorney-General v. Shore, 59 Eng.
Rep. 1002 (V.C. 1843).

81. 1 W. BLACKSTONE, COMMENTARIES *107-08. For example, “the mode of mainte-
nance for the established clergy, the jurisdiction of spiritual courts, and a multitude of
other provisions, are neither necessary nor convenient for them, and therefore are not in
force.” Id. at 108.
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others as of the Revolution, but none adopted it entirely. Sitting
on circuit in 1798, Justice Samuel Chase declared:

When the American colonies were first settled by our ancestors
. . . they brought hither, as a birth-right and inheritance, so
much of the common law, as was applicable to their local situa-
tion, and change of circumstances. But each colony judged for
itself, what parts of the common law were applicable to its new
condition; and in various modes, by Legislative acts, by Judi-
cial decisions, or by constant usage, adopted some parts, and
rejected others.®?

In Pennsylvania the judges of the supreme court gave this re-
sponse to a formal inquiry from the General Assembly about
which English statutes were in force in the Commonwealth:

It is the true principle of colonization, that the emigrants from
the mother country carry with them such laws as are useful in
their new situation, and none other. A multitude of English
statutes, relating to the king’s prerogative, the rights and privi-
leges of the nobility and clergy, the local commerce and reve-
nue of England, and other subjects unnecessary to enumerate,
were improper to be extended to Pennsylvania.®®

Predictably, the English laws relating to royal prerogative
rights and the established church were not adopted in this coun-
try. The common law that the English attorney general used in
his supervision of charitable trusts and in his role in resolving
church property disputes was inextricably interwoven with royal
prerogatives and with judicial review of religious doctrine, both
odious concepts in a nation committed to religious freedom and
against a national established church. :

In a nation so committed it was inevitable that there would
be property controversies arising out of schisms over religious

82. United States v. Worrall, 2 U.S. (2 Dall.) 384, 394 (C.C. Pa. 1798). See generally
Dale, The Adoption of the Common Law by the American Colonies, 21 Am. L. Reg.
(N.S.) 553 (1882).

83. Report of the Judges of the Supreme Court to the Senate and House of Repre-
sentatives, 3 Binn. 593 (Pa. 1810-1811), quoted in S. KimBaLL, HISTORICAL INTRODUCTION
TO THE LEGAL SysTeM 289-90 (1966). Similarly, California adopted the common law in its
initial statutory codification. CaLir. Civ. CobE § 22.2 (West 1978). In 1850 a California
Senate Committee on the Judiciary explained “that in cases not falling within the Con-
stitution of the United States, or the Constitution or statutes of this State, the Courts
shall be governed in their adjudications by the English Common Law, as received and
modified in the United States; in other words, by the American Common Law.” Report
on Civil and Common Law, 1 Cal. 588 (1850), quoted in S. KIMBALL, supra, at 311, 314-
15.
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doctrines. The first section of this part will review how American
courts have applied common-law trust doctrines in resolving
these church property disputes. The second section will examine
the history of judicial and attorney general enforcement and su-
pervisory authority over religious charitable trusts and
corporations.

A. Church Property Disputes

As noted in the preceding part, the dominant English legal
doctrine for resolving church property disputes in the nine-
teenth century was the implied trust doctrine, by which money
and other property contributed to a church was deemed im-
pressed with a trust for the benefit of those who adhered to the
religious doctrines and principles of the donors of the church at
the time of its founding. American judicial application of this
doctrine can be seen in three phases. In the first phase most
courts rejected the implied trust doctrine as unsuited to the sep-
aration of church and state and to:the freedom of religion guar-
anteed in the new nation. Gradually, however, most state courts
came to apply the doctrine of implied trust, until in the second
phase it was a dominant force for over a century. Then, in 1969
and 1979, the United States Supreme Court rejected the doc-
trine as unconstitutional.®* The state courts are now entering a
third phase, groping for substitute legal doctrines for resolving
church property disputes. ‘

American church property disputes have involved three gen-
eral types of church organizations: (1) congregational, involving
a relatively independent self-governing congregation, like the
Baptist Church; (2) hierarchical-episcopal, involving authority
vested in ecclesiastical officers at successive levels, like the Ro-.
man Catholic Church; and (3) hierarchical-synodical or associa-
tional, involving authority delegated to democratically elected
bodies exercising power at successive levels, like the Presbyte-
rian Church.®® The property involved in these disputes is most

84. Presbyterian Church v. Mary E.B. Hull Memorial Presbyterian Church, 393 U.S.
440 (1969); Jones v. Wolf, 443 U.S. 595 (1979), discussed in text accompanying notes 355-
56 infra.

85. See Kauper, Church Autonomy and the First Amendment: The Presbyterian
Church Case, 1969 Sup. Ct. REv. 347, 354; Note, Judicial Intervention in Disputes Over
the Use of Church Property, 15 Harv. L. Rev. 1142, 1143-44 (1962); Comment, Judicial
Intervention in Church Property Disputes—Some Constitutional Considerations, 74
YALE L.J. 1113 (1965). For a discussion of court decisions classifying various denomina-
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often the product of member contributions not expressly
donated in trust or even restricted to any particular purpose,
but the cases occasionally concern an express trust or a re-
stricted gift from a single donor or group of donors.

The implied trust doctrine was not articulated by the En-
glish courts until 1817, and did not emerge in judicial opinions
in the United States until several decades thereafter. The first
half of the nineteenth century was a period of aggressive inde-
pendence. The American states were reveling in majority rule,
freeing themselves from unpopular English institutions like the
established churches that persisted in a few states, and exper-
iencing theological revolutions like the Unitarian conquest of
Congregational churches in New England.®® The decisions grow-
ing out of property controversies between Congregational and
Unitarian factions in Massachusetts provided what was appar-
ently the first body of American common law on this subject,
but these cases were not very helpful as precedents because they
were entangled with the dying remnants of the official church
establishment in that state.®” In other cases decided in the
1830’s, involving Lutheran and Baptist schisms in North Caro-
lina and Ohio, the courts gave short shrift to arguments that the
church property should be decreed to the minority when the ma-
jority had departed from the original doctrine. Without specific
mention of the implied trust doctrine, but in a clear rejection of
its underlying principle and in a strong endorsement of congre-
gational autonomy and democracy, these courts held that church
property was subject to the will of the congregational majority.®®

The earliest extensive discussion and evaluation of the En-
glish implied trust precedents was in Smith v. Nelson,*® an 1846
opinion in the Vermont Supreme Court. This case involved a
testamentary gift to the “trustee” of an unincorporated religious

tions, see Annot., 52 A.L.R.3d 324, 381-427 (1973).

86. The Unitarian controversy is discussed in L. LEvy, THE LAw oF THE COMMON-
WEALTH AND CHIEF JUSTICE SHAW ch. 3 (1957).

87. E.g., Baker v. Fales, 16 Mass. 487 (1820); Stebbins v. Jennings, 27 Mass. (10
Pick.) 171 (1830), discussed in L. Levy, supra note 86, at 30-35; Levy, Chief Justice
Shaw and the Church Property Controversy in Massachusetts, 30 B.UL. Rev. 219
(1950). These cases held that the title holder of the church property was the territorial
parish, a public corporation that levied taxes on its inhabitants to support the estab-
lished church. Massachusetts disestablished its church in 1833. L. Levy, supra note 86,
at 32-42.

88. Trustees of the Organ Meeting House v. Seaford, 16 N.C. (1 Dev. Eq.) 453
(1830); Keyser v. Stansifer, 6 Ohio 364 (1834).

89. 18 Vt. 202, 214 (1846).
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society “the interest thereof to be annually paid to their minis-
ter forever.” A schism in the congregation raised doubts over
which minister qualified, different. parties contended for pay-
ment of the legacy and interest, and the controversy moved into
a court of equity. In a long and diffuse opinion the court strug-
gled for an acceptable rationale to resolve such disputes.

The strikingly different situation in England, where the
Crown was the head of the established church and ecclesiastical
courts and ecclesiastical law were part of the common law, had
no counterpart in this country because of “our constitutional
provisions in relation to religious freedom.””®® Consequently, the
Court said, the kind of judicial examination of religious doc-
trines involved in English cases, such as Attorney-General v.
Pearson, “could not . . . be tolerated in this country.”®* The de-
vise was held to be a gift for the benefit of the congregation, not
a gift on an implied trust for the adherents to some particular
doctrine. The court ordered that the legacy be paid to the trust-
ees elected by the congregation, with interest to the minister
they had selected.®?

The most influential rejection of the implied trust doctrlne
in the nineteenth century was in the 1854 New York Court of
Appeals decision, Robertson v. Bullions.®® In this property dis-
pute the faction whose position had been sustained by the synod
sought equitable relief to remove the trustees of the incorpo-
rated religious society and to require them to account for their
management of the church property. Justice Selden’s opinion
outlines the two contending positions on the legal effect of the
legislative act incorporating the religious society. Specifically, (1)
did the act incorporate the church trustees, so that the corpora-
tion held the church property in charitable trust for the mem-
bers and purposes of the church (a voluntary association)? or (2)-
did it incorporate the religious society, without trust relation-
ships? The court rejected the first (trustee) position because this
would “devolve upon the courts of equity the administration of
the entire property of religious corporations through the sta
with consequent involvement in religious doctrine.** This deci-

90. Id. at 220.

91. Id. Accord, J. STORY, supra note 31, at 225 nl

92. 18 Vt. at 225-26.

93. 11 N.Y. 243 (1854).

94. Id. at 247. The importance of this decision in the context of the American law of
religious corporations is noted in Kauper & Ellis, Religious Corporations and the Law,
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sion, an important doctrinal landmark in establishing the auton-
omy of religious corporations and in explaining why the attorney
general has only minimal superv1sory powers over them, is dis-
cussed in the next section.®®

The second part of the court’s opinion answered the argu-
ment that the religious corporation received its gifts upon a
trust for its corporate purposes, which were implied in “the ten-
ets, faith and practice of the creators of the fund.”® In sternly
rejecting this attempt to implant the implied trust doctrine, as
defined in the English case of Attorney-General v. Pearson, the
court criticized the American courts by which this doctrine had
been “so frequently cited and so much relied upon”

That it is so proves, that our courts have not always reflected
upon the difference in this respect, between a country where all
religions, at least all forms of the Christian religion, are toler-
ated and placed upon an equal footing, and one where a partic-
ular form of worship is established by law. The case under re-
view, considering the nature of the point decided in it, is
wholly without weight in this country; because we have no reli-
gious system to which it can apply.”

As the leading case expounding what might be called the “corpo-
rate autonomy” model, Robertson v. Bullions stands for the pro-
position that, in the absence of some specific express trust provi-
sion to the contrary, religious charitable corporations do not
hold their property in trust for the support of a particular doc-
trine, denomination, or membership. Corporate officials, typi-
cally the trustees or deacons elected by the congregation, have
complete control over the corporation’s property, without the
limitation of trust obligations and without regard to religious
doctrines, affiliations, or practices.

The next leading case in this line of authority was the
United States Supreme Court’s first case involving a church
property dispute. Watson v. Jones,”® decided in 1871, involved
the ownership of a Presbyterian Church in Louisville, Kentucky,
whose members had divided over the slavery issue. The highest
judicatory body in this hierarchical church ruled for the anti-

71 MicH. L. Rev. 1500, 1511-12 (1973).

95. See text accompanying notes 185-90 infra.

96. 11 N.Y. at 256 (emphasis in the original).

97. Id. at 259.

98. 80 U.S. (13 Wall.) 679 (1871), discussed in Kauper, supra note 85, at 357-64;
Comment, supra note 85, at 1113-19.
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slavery contestants, and the federal circuit court, applying com-
mon-law principles, gave the requested injunctive relief to secure
their position. In the Supreme Court, appellant’s counsel relied
on Craigdallie v. Aikman and other English precedents® to ar-
gue that the trustees (incorporated under state law) who held
legal title to this church property held it in trust for the local
congregation, subject to the church’s system of doctrines and
rules as interpreted by the civil court rather than the church
judicatory. The Supreme Court disagreed:

[IIn cases of this character we are bound to look at the fact
that the local congregation is itself but a member of a much
larger and more important religious organization, and is under
its government and control, and is bound by its orders and
judgments.

. . . [WThenever the question of discipline, or of faith, or
ecclesiastical rule, custom, or law have been decided by the
highest of these church judicatories to which the matter has
been carried, the legal tribunals must accept such decisions as
final, and as binding on them, in their application to the case
before them.'®°

The Supreme Court conceded that the English decisions, which
made their own rulings on religious doctrine and practice, were
contrary, but attributed this to the different role of the judiciary
in a country with an established church, in contrast to this coun-
try, where religious freedom is guaranteed and exercised.'®*
The holding in Watson v. Jones rejected the English doc-
trine of implied trust by deferring to the decisions of church ju-
dicatory bodies. The Court could readily do this in the context
of the hierarchical church involved in that case. In addition, in
an obvious attempt to provide guidance to a state and federal
judiciary groping to find appropriate principles to decide prop-
erty controversies involving a variety of church polities, the Su-
preme Court offered two notable dicta that pertained to disputes
in churches with other types of governance. First, when “a
strictly congregational or independent organization, governed
solely within itself,” holds property acquired by purchase or do-
nation “with no other specific trust attached to it in the hands

99. Discussed in text accompanying notes 64-80 supra.
100. 80 U.S. at 726-27.
- 101. Id. at 726-28.
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of the church than that it is for the use of that congregation as a
religious society,” the ownership rights of contending parties
“must be determined by the ordinary principles which govern
voluntary associations.” If no trust was imposed upon the prop-
erty when purchased or given, the court will not find an implied
one to take the property from those entitled under regular suc-
cession merely because they have changed their religious opin-
ions.'*? This was an outright rejection of the implied trust doc-
trine in its application to congregational as well as hierarchical
churches. Second, when property has been “dedicate[d] by way
of trust to the purpose of sustaining, supporting and propagat-
ing definite religious doctrines or principles” and when the gov-
erning instrument contains “the formalities which the laws re-
quire,” the courts will “see that the property so dedicated is not
diverted from the trust which is thus attached to its use” regard-
less of the congregational or hierarchial government of the
church or the majority or minority status of those who adhere to
the original doctrines. In other words, a formally created express
trust will be honored in ecclesiastical matters, just as with other
charities.!*®

Each of these dicta was consistent with prior state decisions
rejecting the doctrine of implied trust and promoting church
corporate autonomy and majority rule as governing principles in
church property controversies.'®* But despite its great influence
otherwise, Watson v. Jones’ rejection of the implied trust doc-
trine proved unpersuasive to state courts, which still had the
final word on the content of the common law in this area. In the
decade preceding Watson v. Jones at least four state supreme
courts had embraced the implied trust doctrine, some in more
than one case.’®® The doctrine was too convenient and the mo-
mentum too strong to be reversed by a dictum of the United
States Supreme Court.

102. Id. at 724-25.

103. Id. at 723. The express trust exception is discussed briefly in Note, supra note
85, at 1156-57, 1168.

104. Trustees of the Organ Meeting House v. Seaford, 16 N.C. (1 Dev. Eq.) 453
(1830); Robertson v. Bullions, 11 N.Y. 243 (1854); Keyser v. Stansifer, 6 Ohio 364 (1834);
McGinnis v. Watson, 41 Pa. 9 (1861); Smith v. Nelson, 18 Vt. 202 (1846).

105. Brunnenmeyer v. Buhre, 32 Ill. 159 (1863); Ferraria v. Vasconcelles, 23 Ill. 403
(1860); First Constitutional Presbyterian Church v. Congregational Soc’y, 23 Iowa 567
(1867); McBride v. Porter, 17 Iowa 203 (1864); Hale v. Everett, 53 N.H. 9 (1868);
Schnorr’s Appeal, 67 Pa. 138 (1870). An earlier case apparently using the implied trust
theory is Gibson v. Armstrong, 46 Ky. (7 B. Mon.) 481 (1847).
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In the earliest American cases applying the implied trust
doctrine in the resolution of church property disputes, the
courts did so in support of rulings in favor of the factions that
adhered to the hierarchical church organizations with which the
congregations had been affiliated. This fact emphasized the
courts’ reliance on the churches’ own judicatory bodies and min-
imized the courts’ inquiry into religious doctrines. In this factual
circumstance the implied trust enforced a continuity of denomi-
national affiliation as much or more than a continuity of reli-
gious tenets.!*®

The Pennsylvania Supreme Court, which had previously re-
jected the implied trust doctrine,'*” provided an excellent exam-
ple of the trend toward use of this doctrine in its 1870 decision
in Schnorr’s Appeal,*®® which became a leading case. This prop-
erty controversy involved a church incorporated in 1865 “to wor-
ship Almighty God according to the faith and discipline of the
German Evangelical Reformed Church” and subject to the con-
trol of its synod in the United States. In 1866 the property in
question, on which a brick church was later constructed with
donated funds, was deeded to the corporation “for the use of a
congregation of the German Evangelical Reformed Church, and
with the condition that no change shall be made in said congre-
gation for any other denomination.”*®® The dispute arose when
one faction in the congregation declared itself independent of all
synods, absolved itself from the government of the German Re-
formed Church, and elected a pastor not connected with that
church.'*® A decree securing ownership in those who adhered to
the original denomination and doctrine was affirmed on appeal.

The court could easily have explained its holding as an en-
forcement of the express trust specified in the original deed,
read in harmony with the articles of incorporation. Some of its
opinion reads in this manner. Thus, the court repeatedly states
that the managers of the institution cannot break off from the
original doctrine or connection “[w]hen the founders or donors
have clearly expressed their intention that a particular set of
doctrines shall be taught, or a particular form of worship and

106. Note, supra note 85, at 1151-52, 1167-71.

107. McGinnis v. Watson, 41 Pa. 9 (1861), discussed in Note, supra note 85, at 1153.
But cf. App v. Lutheran Congregation, 6 Pa. 201 (1847).

108. 67 Pa. 138 (1870).

109. Id. at 139.

110. Id. at 147.
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government be maintained.”'!* But the court’s opinion also con-
tains language that amounts to an application of the doctrine of
implied trust. Thus, when property “is vested in a religious soci-
ety, whether incorporated or not,” the court said, “it is a chari-
table use,” and “[t]he corporation or society are trustees, and
can no more divert the property from the use to which it was
originally dedicated, than any other trustees can.”!2

This failure to follow Watson v. Jones’ rejection of the im-
plied trust doctrine, coupled with a strong reliance on denomi-
national continuity, was typical of state court decisions in the
second phase, which spanned the century following Watson v.
Jones. Court after court succumbed to the appeal of the implied
trust doctrine in rulings on religious doctrine and ecclesiastical
practices in a wide variety of church organizations.!’®* As courts
gained experience with the implied trust doctrine and recog-
nized the desirability of some flexibility for change, imposition
of the implied trust was limited to those situations in which the
changes were “substantial” departures from “fundamental” doc-
trines.’** This plunged the courts even deeper into religious doc-
trines, since the application of this modification required the
courts not only to define doctrine but also to evaluate its signifi-
cance in the overall theology and practice. Despite these
problems, in the century preceding 1969 most courts came to ap-
ply some version of the implied trust doctrine in church prop-
erty disputes, especially in congregational churches.!'®

The force of the holding in Watson v. Jones, deferring to
the decisions of church judicatories, made hierarchical churches

111. Id. at 146.

112. Id. Accord, Roshi’s Appeal, 69 Pa. 462 (1871).

113. E.g., Baker v. Ducker, 79 Cal. 365 (1889), discussed in text at note 232 infra;
Apostolic Holiness Union v. Knudson, 21 Idaho 589, 123 P. 473 (1912); Christian Church
v. Church of Christ, 219 Ill. 503, 76 N.E. 703 (1906); Lindstrom v. Tell, 131 Minn. 203,
154 N.W. 969 (1915); Mount Helm Baptist Church v. Jones, 79 Miss. 488 (1901); Peace v.
First Christian Church, 20 Tex. Civ. App. 85, 48 S.W. 534 (1898); Marien v. Evangelical
Creed Congregation, 132 Wis. 650, 113 N.W. 66 (1907); cases cited in Annot., 52 A.L.R.3d
324 (1973); Annot., 15 A.L.R.3d 297 (1967); Annot., 70 A.L.R. 75 (1931); Annot., 8 A.L.R.
105 (1920); G. BOGERT, supra note 27, § 398; Note, supra note 85, at 1158-80.

114. E.g., Mack v. Kime, 129 Ga. 1, 58 S.E. 184 (1907) (clearest statement of “fun-
damental” change requirement); Stallings v. Finney, 287 Ill. 145, 122 N.E. 369 (1919);
Christian Church v. Church of Christ, 219 Il 503, 76 N.E. 703 (1906); Mt. Zion Baptist
Church v. Whitmore, 83 Iowa 138, 49 N.W. 81 (1891); Karoly v. Hungarian Reformed
Church, 83 N.J. Eq. 514, 91 A. 808 (1914); Kauper, supra note 85, at 363; Note, supra
note 85, at 1152, 1170-73; G. BOGERT, supra note 27, § 398, at 315-21.

115. Kauper, supra note 85, at 351, 362-63; Note, supra note 85, at 1157-58; G. Bo-
GERT, supra note 27, § 398, at 315-21.
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less susceptible to judicial interference than congregational ones,
but the hierarchical churches were not free from difficulty.
Under the so-called “polity” approach, courts determined
whether the relationship between the local congregation and the
governing body was congregational or one of the forms of hierar-
chical, and generally awarded the property to the local congrega-
tion or the parent church on the basis of that decision.’*® The
problem with that approach was the obscurity of the distinction
between congregational and hierarchical, evident in many cases,
and the fact that the necessary judicial inquiry into the intersti-
ces of ecclesiastical government and relationships was hardly
less offensive to religious freedom and nonestablishment than
inquiries into doctrine, if, indeed, the two could be distin-
guished.*” This confusing state of the law, in which litigation
has flourished, has now been superseded by the Supreme Court
constitutional decisions, discussed in Part VI, which federalize
the ground rules for judicial intervention in church property dis-
putes. Whether the Supreme Court can provide a better com-
mon law in this area than the highest courts of the several states
remains to be seen.

B. Judicial and Attorney General Supervisory Authority
over Religious Charitable Trusts and Corporations

Unlike the charitable corporation, which was apparently
adopted into American statutory and case law without serious
question, the charitable trust had a troubled history because of
the states’ uneven reception of English statutory and common
law. After a brief reference to that history, this section will re-
view the American common law on supervisory authority over
charitable trusts and corporations. The next part will describe
the twentieth century legislation on this subject.

1. The validity of charitable trusts

In the formative years of the new nation, some American

116. E.g., Bouldin v. Alexander, 82 U.S. (15 Wall.) 131 (1872); Holiman v. Dovers,
236 Ark. 211, 366 S.W.2d 197 (1963); Smith v. Pedigo, 145 Ind. 361, 33 N.E. 777 (1893);
Brunnenmeyer v. Buhre, 32 Ill. 159 (1863); First Constitutional Presbyterian Church v.
The Congregational Soc’y, 23 Iowa 567 (1867); McBride v. Porter, 17 Iowa 203 (1864);
American Primitive Soc’y v. Pilling, 24 N.J.L. 653 (1855); App v. Lutheran Congregation,
6 Pa. 201 (1847); G. BoGERT, supra note 27, § 398, at 301-04; Kauper, supra note 85, 355-
56; Note, supra note 85, at 1158-60; Annot., 52 A.L.R.3d 324 (1973).

117. Kauper, supre note 85, at 371.
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states repealed a long list of English statutes, including the Stat-
ute of Charitable Uses.*® In Trustees of the Philadelphia Bap-
tist Association v. Hart’s Executors,'*® Chief Justice Marshall,
writing for a unanimous United States Supreme Court, held that
a charitable disposition in a Virginia will could not be valid, be-
cause the attempted indefinite bequest rested entirely on a stat-
utory foundation, the Statute of Charitable Uses, which Virginia
had repealed along with other English legislation. As a result of
that decision, charitable trusts were wholly or partly invalid for
much of the nineteenth century in four jurisdictions having
closely related systems of statutory law: the District of Colum-
bia, Maryland, Virginia, and West Virginia.!* In Vidal v. Mayor
of Philadelphia*** in 1844, Justice Joseph Story used newly dis-
covered historical evidence to displace Marshall’s conclusion by
showing that “charitable uses might be enforced in chancery
upon the general jurisdiction of the court, independently of the
statute of 43 of Elizabeth . . . .”*2? This ruling, which endorsed
the common-law origins of the charitable trust, gave substantial
impetus to the validity and use of the charitable trust in many
states in the United States but did not restore the charitable
trust in Virginia and other states where it had been held invalid
and where its restoration had to await legislative action.!?® The
general repeal of English legislation in New York in 1788, fol-
lowed by a new codification in 1828 that abolished uses and
trusts except as provided therein and that was silent on charita-
ble trusts, left the validity of charitable trusts subject to varying
judicial construction in that state for four decades. The confu-
sion culminated, after 1860, in the temporary invalidity (for pe-
riods of from two to five decades) of charitable trusts in New

118. C. ZoLLMAN, supra note 26, §§ 32-107; Zollman, The Development of the Law
of Charities in the United States, 19 CoLum. L. Rev. 91 passim (1919); Note, The En-
forcement of Charitable Trusts in America: A History of Evolving Social Attitudes, 54
VA. L. REv. 436, 441 (1968). See generally H. MILLER, THE LEGAL FOUNDATIONS OF AMER-
ICAN PHILANTHROPY 1776-1844, at 10-15 (1961).

119. 17 U.S. (4 Wheat.) 1 (1819). Accord, Gallego’s Ex’rs v. Attorney General, 30 Va.
(3 Leigh) 690 (1832) (Virginia’s statutory repeal of the validity of charitable trusts and
the limit it placed on the power of church corporations attributed to the “decided hostil-
ity of the legislative power to religious incorporations” because of concerns about the
accumulation of property and the exercise of political power by the clergy. Id. at 700-01).

- 120. C. ZoLLMAN, supra note 26, §§ 73-107; Zollman, supra note 118, at 91-98; Note,
supra note 118, at 451-55. '

121. 43 U.S. (2 How.) 127 (1844).

122. Id. at 194.

123. 2 J. PERRY, supra note 41, § 694. See also authorities cited at note 120 supra.
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York and three other states whose statutes were based on New
York’s: Michigan, Minnesota, and Wisconsin.?* In most other
states, by reliance on a combination of English and American
statutory and common law, the validity of the charitable trust
was recognized expressly or impliedly from the beginning.!?

2. The enforcement of charitable trusts

Judicial or legislative recognition of the equity court’s juris-
diction to enforce or supervise charitable trusts has come slowly
in some states because its English counterpart exercised not only
judicial powers but also the royal prerogative powers that were
unwelcome in the new nation. The attorney general’s close asso-
ciation with the prerogative or parens patriae powers of the
Crown has made it even more difficult for that officer to be ac-
knowledged as havmg any common-law powers ln the enforce-
ment or supervision of charitable trusts.

In Trustees of the Philadelphia Baptist Association v.
Hart’s Executors,**® Chief Justice Marshall conceded that “the
power of the crown to superintend and enforce charities existed
in very early times,” but declared it “certain” that this “superin-
tending power of the crown” was a “branch of the [royal] pre-
rogative, and not a part of the ordinary [judicial] power of the
chancellor . . . .”"*" Virginia’s highest court agreed with this
reasoning in Gallego’s Executors v. Attorney General,'*® which
held that “the jurisdiction of the chancellor of England over
charities, is a branch of the prerogative, and not part of the ordi-
nary powers of the chancery court, in the exercise of its equita-
ble jurisdiction.”** The court observed that “this branch of the
royal prerogative, if it had not been withered by the repeal of
the statute, would have devolved upon the legislature. That
body [not the judiciary] is the parens patriae, under our system

. .”1%0 To the Virginia judges, and probably to others in the
new nation, the chancellor’s function in connection with the

124. C. ZoLLMAN, supra note 26, §§ 47-68; Zollman, supra note 118, at 98-111; Note,
supra note 118, at 455-58.

125. C. ZoLLMAN, supra note 26, §§ 73-107; Zollman, supra note 118, at 288-309;
Note, supra note 118, at 451; G. BOGERT, supra note 27, § 322.

126. 17 U.S. (4 Wheat.) 1 (1819).

127. Id. at 47, 49.

128. 30 Va. (3 Leigh) 690 (1832).

129. Id. at 701.

130. Id. Accord, Hathaway v. Village of New Baltimore, 48 Mich. 251, 254, 12 N.W.
186, 187 (1882).
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Crown’s parens patriae power looked like the exercise of prerog-
ative, not judicial, power, and the whole subject of official juris-
diction over religious charitable corporations smacked of the es-
tablished church and interferences with religious liberty. Both
were unsuited to a nation committed by constitutional law to
religious freedom and nonestablishment.

Justice Story’s opinion in Vidal v. Mayor of Philadelphia'®
reversed Marshall’s reasoning by affirming that the chancellor
had an inherent common-law jurisdiction over charitable trusts.
In contrast, Story clearly indicated that the attorney general’s
role was an extension of the royal prerogative. He quoted ap-
provingly from an opinion of Lord Redesdale, whom he called “a
great judge in equity,” which stated that “the right which the
attorney-general has to file an information, is a right of preroga-
tive” traceable to the powers of the king as parens patriae “to
see that right is done to his subjects who are incompetent to act
for themselves, as in the case of charities . . . .”**2 If the role of
the Crown and the attorney general in the enforcement of chari-
table trusts was a right of prerogative, as Story’s opinion asserts,
then the attorney general would have no function whatever in
the enforcement or supervision of charitable trusts, since it was
well understood that the royal prerogative rights were not
adopted in the new nation.!®® That outcome would be perfectly
consistent with the holding in Vidal, since that was a suit by
heirs against the executor; the attorney general was not even a
party. The traditional function performed by the English attor-
ney general—filing an information in equity to declare the valid-
ity of a charitable trust—could therefore be performed by pri-
vate litigants.

Whatever the merit of the suggestion that the chancellor
had common-law enforcement powers but the attorney general
did not, it reached its apogee in 1844 with the Vidal decision
and was then nudged toward obscurity by Chief Justice Shaw in
Parker v. May.** In Parker the commonwealth attorney had
brought an information in the nature of a bill in equity to chal-
lenge alleged misappropriations of charitable property. Though

131. 43 U.S. (2 How.) 127, 195 (1844). Accord, 2 KENT’S COMMENTARIES, supra note
21, at *287-88.

132. 43 U.S. (2 How.) at 195 (quoting Attorney-General v. Mayor of Dublin, 4 Eng.
Rep. 888, 902 (Ch. 1827)).

133. See authorities cited at note 41 supra.

134. 59 Mass. (5 Cush.) 336 (1850).
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dismissing the bill on its merits, for reasons to be discussed
under the subsection on charitable corporations, Shaw conceded
that “[t]he power to institute and prosecute a suit of this nature,
in order to establish and carry into effect an important branch
of the public interest,” was “a common-law power, incident to
the office of attorney-general . . . .”*® That dictum has since
been accepted as a leading statement of the attorney general’s
common-law powers.

The attorney general’s power to “enforce” charitiable trusts
is now well recognized, although the extent of authority con-
ferred by that ambiguous term is still undefined. Since a charita-
ble trust is for the general benefit of the public or some numeri-
cally significant segment of it, there are no identifiable
beneficiaries to perform the enforcement functions that extend
beyond the threshold “establishment” of its validity.’*® If any
individual member of the public could bring suit to challenge
the administration of a charitable trust, the trust could be de-
pleted by vexatious and expensive litigation. As a result, it is
best to have a public officer perform the needed enforcement
functions.

Since the Attorney General is the governmental officer whose
duties include the protection of the rights of the people of the
state in general, it is natural that he has been chosen as the
protector, supervisor, and enforcer of charitable trusts, both in
England and in the several states, either because of a specific
delegation of that power to him by statute, or by reason of a
general statement of his duties, or because of judicial
precedent.!s?

The attorney general may proceed on his own initiative, or at
the request of some interested citizen, called the “relator,” who
has brought an alleged irregularlity to the attention of the attor-

135. Id. at 338. This is said to be the first American decision on the common-law
powers of the attorney general. NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, THE OF-
FICE OF THE ATTORNEY GENERAL 33 (1971). The other aspects of the case are discussed in
text accompanying notes 178-84 infra.

136. The trustee named by the settlor or another appointed under the inherent
powers of equity can provide the initial enforcement function of establishing the validity
of a charitable trust. The heirs of the settlor, who have an incentive to challenge the
validity of the trust, should provide an adversary consideration of this question. See also
text accompanying note 133 supra.

137. G. BoGerT, supra note 27, § 411. Accord, 4 A. ScotT, supra note 20, § 391; C.
ZOLLMAN, supra note 26, §§ 613-617.
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ney general and demanded action.!*®* As Bogert indicates, the
sources of the attorney general’s power to enforce charitable
trusts are sometimes statutory, sometimes a general statement
of duties, and sometimes judicial precedent declaring him to
have succeeded to the common-law powers of the English attor-
ney general.!*® But while the requisite power “to enforce” seems
to be universally recognized, the critical inquiry in current times
is not the existence or source of the power but its extent.

An inquiry into the extent of the attorney general’s com-
mon-law enforcement power is hampered by the paucity of court
decisions. “While statements that the attorney general has a
common-law power to supervise charities are abundant,” the
leading treatise on charities declares, “cases involving the exer-
cise of this power are rare.”'*® The authorities are summarized
below.

One large category of cases involving the common-law “en-
forcement” powers of the attorney general deals with that of-
ficer’s duty to establish and defend the validity of charitable
trusts. As already noted, the attorney general’s earliest enforce-
ment duty with respect to charitable trusts was to bring an in-
formation in the court of chancery to obtain a decree establish-
ing their validity.’** Although that duty may have involved a
prerogative power of the chancellor in the beginning, it survives
as an accepted judicial function of the court of equity and an
acknowledged common-law power of the attorney general in that
officer’s duty to defend charitable trusts against attacks on their
validity or attempts to terminate them by the heirs of the
donor.14?

138. G. BoOGERT, supra note 27, § 411.

139. E.g., Estate of Pruner v. Hayes, 390 Pa. 529, 531, 136 A.2d 107, 109 (1957)
(“The responsibility for public supervision traditionally has been delegated to the attor-
ney general to be performed as an exercise of his parens patriae powers.”); Sarkeys v.
Independent School Dist. No. 40, 592 P.2d 529 (Okla. 1979); State v. Taylor, 58 Wash. 2d
252, 362 P.2d 247 (1961). Contra, Hedin v. Westdala Luthern Church, 59 Idaho 241, 81
P.2d 741 (1938) (attorney general has no common-law power to enforce charitable
trusts—decision now reversed by statute, Dolan v. Johnson, 95 Idaho 385, 509 P.2d 1306
(1973)); Powers v. First Nat’l Bank of Corsicana, 138 Tex. 604, 161 S.W.2d 273 (1942)
(no English common-law enforcement powers in state attorney general); Estate of Sharp
v. State, 63 Wis. 2d 254, 217 N.W.2d 258 (1974) (attorney general has no parens patriae
powers). See generally NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, COMMON LaAw
POWERS OF STATE ATTORNEYS GENERAL 1, 37-38, 43-45 (rev. ed. 1977); NATIONAL ASSOCIA-
TION OF ATTORNEYS GENERAL, supra note 135, at 32-61.

140. E. FiscH, D. FReep & E. SCHACHTER, supre note 19, § 682.

141. See text accompanying note 34 supra.

142. E g, In re Powers’ Estate, 362 Mich. 222, 106 N.W.2d 833 (1961); Estate of
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Almost all of the other common-law cases of attorney gen-
eral participation in litigation over charitable trusts involve
what might be called responsive representation, where the at-
torney general performs a relatively routine representative role,
most often at the initiative of the trustees and usually not ad-
verse to them. This category would include cases in which the
attorney general participates in litigation proposing an altera-
tion of the charitable activity by cy pres,'*® or in which he serves
as a formal party in litigation brought to achieve some lesser ad-
ministrative objective such as substituting trustees'#* or constru-
ing the meaning of the trust instrument.!*®

The final category of “enforcement” involves the breach of
-trust, such as when it is alleged that the trustee of a charitable
trust has diverted trust assets to personal use or a use outside
the prescribed charitable purpose, or has been guilty of making
improper investments or other administrative actions not con-
forming to the required standard of care. Unlike the instances of
responsive representation discussed above, this category always
requires the initiative of the attorney general, and it is inevita-
bly adverse to the trustees. Although there are many statements
in the cases and treatises to the effect that the attorney general
has this kind of enforcement power, actual common-law holdings
to this effect are extremely rare. Most of the judicial opinions on
this subject are dicta on the facts of the case'*® or represent
statements with at least partial reliance on statutory rather than

Pruner v. Hayes, 390 Pa. 529, 136 A.2d 107 (1957); Estate of Goodrich v. Union Trust
Co., 271 Wis. 59, 72 N.W.2d 698 (1955); G. BOGERT, supra note 27, § 411 & nn.23, 33-34;
4 A. ScoTtT, supra note 20, § 391 nn.3, 16. The ground of invalidity can be mortmain
legislation, perpetuities, absence of requisite formalities, undue influence, etc.

143. E.g., In re Owens’ Estate, 244 Iowa 533, 57 N.W.2d 193 (1953); Crow v. Clay
County, 196 Mo. 234, 95 S.W. 369 (1906); Concord Nat’l Bank v. Town of Haverhill, 101
N.H. 416, 145 A.2d 61 (1958); Commonwealth v. Pauline Home, 141 Pa. 537, 21 A. 661
(1891); cases cited in G. BOGERT, supra note 27, § 411, at 415 n.23; cases cited at note 267
infra.

144. E.g., State v. Bibb, 234 Ala. 46, 173 So. 74 (1937); In re Wilson, 372 Mass. 325,
361 N.E.2d 1281 (1977); In re Grblny’s Estate, 147 Neb. 117, 22 N.W.2d 488 (1946),
overruled on other grounds, Anoka-Butte Lumber Co. v. Malerbi, 180 Neb. 256, 142
N.Ww.2d 314 (1966). )

145. E.g., Copp v. Barnum, 160 Conn. 557, 276 A.2d 893 (1970); Bishop v. Kemp, 35
Hawaii 1 (1939); Leo v. Armington, 74 R.I. 124, 59 A.2d 371 (1948); Finger v. School
Sisters of Third Order of St. Francis, 585 S.W.2d 357 (Tex. Civ. App. 1979); G. BOGERT,
supra note 27, § 411, at 415 n.23, 424 n.33; 4 A. ScoTT, supra note 20, § 391, at 3007 n.16.

146. E.g., People v. Cogswell, 113 Cal. 129, 45 P. 270 (1896) (issue on appeal was
validity; mismanagement allegations settled by stipulation), discussed in text accompa-
nying note 243 infra; People ex rel. Smith v. Braucher, 258 Ill. 604, 101 N.E. 944 (1913)
(bill dismissed).
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common-law authority.’*” The widespread adoption of legisla-
tion empowering the attorney general to enforce and supervise
charitable trusts, discussed in the next part, is persuasive evi-
dence of the inadequacy or ambiguity of common-law powers in
this area.

In this circumstance it is not possible to confirm the attor-
ney general’s common-law enforcement power to challenge
breaches of trust in charitable trusts generally, but it would be
risky to deny it entirely.’*®* What can be said with certainty is
that the author has been unable to find any case outside Califor-
nia in which the attorney general has initiated breach of trust
litigation against the trustees of a functioning church or in
which a court has issued an opinion holding that the attorney
general has common-law enforcement powers over church of-
ficers or trustees on the basis that they are the trustees of a
charitable trust.'*®

References to the common-law “superintending” or “super-
visory” functions of the attorney general or jurisdiction of the
court of equity seem to imply another category of enforcement
powers, which could be called investigatory and supervisory.
Does the common-law authority to “enforce” charitable trusts
include any authority to investigate and supervise the adminis-
tration of charitable trusts in general, such as by requiring regu-
lar reports or by reviewing the trustee’s decisions in the adminis-
tration of the trust? Judicial pronouncements on that subject
are also sparse, being limited to a handful of cases dealing with
unusual factual circumstances whose holdings offer no authority
for the assertion of a general common-law authority of this

147. E g., Israel v. National Bd. of YM.C.A,, 369 A.2d 646 (R.I. 1977); People v.
George F. Harding Museéum, 58 Ill. App. 3d 408, 374 N.E.2d 756 (1978).

148. Compare the attorney general’s initiative powers under quo warranto, text ac-
companying note 173 infra, and the discussion of his other powers with respect to chari-
table corporations, text accompanying notes 178-90 infra. But cf. People ex rel. Smith v.

- Braucher, 258 Ill. 604, 101 N.E. 944 (1913) (bill to set aside sale of real estate by trustees
of incorporated religious society that had been defunct for 20 years dismissed on merits
because of inapplicability of cy pres); authorities cited at note 149 infra.

149. But see Chambers v. Baptist Educ. Soc’y, 40 Ky. (1 B. Mon.) 215 (1841) (dic-
tum that attorney general has common-law and statutory power to bring chancery suit to
challenge diversion of funds in charitable trust to educate Baptist ministers); MacKenzie
v. Trustees of Presbytery of Jersey City, 67 N.J. Eq. 652, 683-86 (1905) (heirs of donor of
real estate to church had no standing to enjoin trustees against diverting trust property
to a charitable use not specified in original gift because, court declared, only attorney
general or church’s representative could properly invoke court’s superintending power
over charitable trusts).
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nature. .

Commonuwealth v. Barnes Foundation® involved a founda-
tion established to maintain an art gallery open to the public.
When it appeared that the trustees refused admission to the
public, the Pennsylvania attorney general obtained an order
compelling the trustees to show cause why they should not open
the gallery to the public, and sought discovery of the books and
records of the foundation necessary to pursue the litigation.
Noting the attorney general’s duty to ascertain the facts sur-
rounding an activity that enjoyed tax exemption and recognizing
his common-law powers “to inquire into the status, activities
and functioning of public charities,” the Pennsylvania Supreme
Court held that the trustees should answer the show cause order
and that the attorney general should have “suitable discovery”
incident thereto. This case affirms the attorney general’s power
to bring suit to compel a charitable trustee to go forward with
the performance of the charitable activity—a ruling analogous to
a declaration of the validity of the charity—but the discovery
aspect of the holding offers no precedent for imposing a duty to
make routine periodic reports. In contrast, the New York Appel-
late Division, in an earlier decision, held that the attorney gen-
eral could not compel the trustees to submit a plan of distribu-
tion of charitable funds when there was no showing that the
trustee was performing his duties improperly.:*!

In State v. Taylor®* the Washington attorney general
brought an accounting proceeding against trustees who had re-
fused to respond to his request that they provide him extensive
information on the trust, including property, income, disburse-
ments, and all legal actions and changes in trust administration.
The supreme court held that the trial court had properly dis-
missed the complaint because the attorney general had asked for
too much information. The court mentioned the common-law
powers of the attorney general and referred to what it called the
substantially identical duties of the trustees of private and char-
itable trusts to keep records, respond to a judically administered

150. 398 Pa. 458, 467, 159 A.2d 500, 505-06 (1960).

151. Buell v. Gardner, 16 Misc. 116, 149 N.Y.S. 803 (Sup. Ct. 1914), aff’'d, 168 A.D.
278, 153 N.Y.S. 1108 (1915). G. BOGERT, supra note 27, § 411, states, “But in the absence
of statute [the attorney general] cannot compel the trustees to submit to him their plans
for administration of the charity, when there is no allegation of actual or threatened
breach and no doubt as to the intent of the settlor.”

152. 58 Wash. 2d 252, 362 P.2d 247 (1961).
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accounting, and provide the beneficiary, on request, with “all in-
formation about the trust and its execution for which he has
any reasonable use.” The court continued as follows:

We conclude on the basis of the foregoing reasoning and
authority, as a general proposition, that the Attorney General,
as representative of the public and particularly of those indi-
viduals who may be specially benefited, has standing to main-
tain an action against the trustees of a charitable trust to ob-
tain information concerning the course of administration,
provided that the demand is not unreasonable in view of the
circumstances and the nature and status of the particular
trust.

While we can appreciate the interest and efforts of the At-
torney General of Washington relative to effective enforcement
of the duties and responsibilities of trustees of charitable trusts
in this state, we must conclude that in the absence of statutory
authorization he cannot require of the charitable trustees the
continuing communication of information and unreasonable
duplication of records and information instanced by the letter
of demand. The Attorney General’s power to enforce charitable
trusts is coextensive with, but no broader than, the power of
enforcement enjoyed by beneficiaries of private trusts.'®?

This is the fragmentary state of the attorney general’s common-
law authority to exercise ‘“supervisory” jurisdiction over the
management of trusts.

Consistent with the rationale that the attorney general en-
forces a charitable trust in the absence of any other identifiable
beneficiary who can perform this function, there are circum-
stances in which this officer has been denied any enforcement
role whatever. In Attorney General v. Clark*® the attorney gen-
eral, on the relation of church trustees, filed an information to
compel the trustees of the Twelfth Baptist Building Association,
which had obtained contributions for the repair of the church
building, to apply the funds for that purpose. A decree dis-
missing the information was affirmed. The court explained:
“While equity will enforce a valid trust, charitable or otherwise,
it does not do so upon an information filed by the attorney gen-
eral, if the trust is in effect a private one . . . .”*® The court

153. Id. at 260-61, 264, 362 P.2d at 252, 254.
154. 167 Mass. 201, 45 N.E. 183 (1896).
155. Id. at 203,45 N.E. at 184.
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said that the attorney general’s enforcement role in charitable
trusts was limited to what the court called “a public charity,” in
which “those who are entitled to the benefit of the donation are
incapable of asserting their own rights.”’*® In this case, on the
other hand, the trust was in effect a private one because “the
Twelfth Baptist Church is a definite body, capable of enforcing
whatever rights it may have in the fund in controversy.”’*” As a
result, the attorney general had no role in the trust’s enforce-
ment.**® This principle, which is sustained in the treatises and in
a holding on corporate charities,'® is apparently applicable to a
wide variety of circumstances, including some involving
churches, in which there are entities or constituencies with legal
capacity and sufficient interest to see that a charitable trust is
enforced without the involvement of the attorney general.!¢

It appears from the foregoing that in the United States the
attorney general’s common-law power to “enforce” charitable
trusts clearly includes the right to bring suits to establish and
defend the validity of the trust and to be involved in what is
here called “responsive representation,” including suits to con-
strue the trust instrument, to replace trustees, and to alter the
trust purpose by cy pres. The attorney general’s common-law

156. Id. at 204, 45 N.E. at 184.

157. Id.

158. Id. Accord, Parker v. May, 59 Mass. (5 Cush.) 336, 348, 351-52 (1850). The
public-private distinction has also been used to describe the difference between a valid
and an invalid charitable trust. E.g., C. ZOLLMAN, supra note 26, §§ 204-205, 353.

159. Lefkowitz v. Lebensfeld, 51 N.Y.2d 442, 415 N.E.2d 919 (1980) (attorney gen-
eral without standing to enforce property rights of charitable corporation in behalf of its
beneficiaries); 2 J. PERRY, supra note 41, § 732; G. BOGERT, supra note 27, § 414; 4 A.
ScorT, supra note 20, § 391. 3 J. STORY, supra note 31, § 1546, suggests that this cate-
gory of charitable trust “for a definite object, and the trustee living” was the first kind of
charitable trust the equity court enforced by an original bill independent of the jurisdic-
tion conferred by the Statute of Charitable Uses.

160. E.g., Sunday School Union of African Methodist Episcopal Church v. Walden,
121 F.2d 719 (6th Cir. 1941); Stern v. Lucy Webb Hanes Nat’l Training School for Dea-
conesses and Missionaries, 367 F. Supp. 536 (D.D.C. 1973); Jones v. Grant, 344 So. 2d
1210 (Ala. 1977); Pratt v. Security Trust & Sav. Bank, 15 Cal. App. 2d 630, 59 P.2d 862
(1936); Paterson v. Paterson Gen. Hosp., 97 N.J. Super. 514, 235 A.2d 487 (1967); au-
thorities cited at note 159 supra. Cf. Cocke v. Duke Univ., 260 N.C. 1, 131 S.E.2d 909
(1963) (trustee has authority to select charitable organizations to receive trust income;
possible recipients can enforce trust by class action); Ware v. Cumberlege, 52 Eng. Rep.
697 (M.R. 1855) (attorney general need not be party to suit challenging validity of testa-
mentary dispositions to “specified individual charities” which can represent their own
interests). The so-called subtrustee can maintain a suit to enforce the trust against the
primary trustee without joining the attorney general. G. BoGERT, supra note 27, § 413
n.53.
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power to bring suit against charitable trustees for breach of trust
is the subject of announcements in the treatises and dicta in the
cases, but is not well established by court holdings and is un-
heard of outside of California in the case of religious uses or
church properties allegedly held in trust. Court decisions on the
attorney general’s ‘supervisory” authority to require regular re-
ports or to review the trustee’s management of the trust are
sparse, conflicting, and so narrowly reasoned as to provide no
support for the general existence of such a power. The statutes
on this last subject, enacted because of the apparent absence of
common-law authority, are discussed in Part IV. Finally, in
those circumstances in which the charitable trust had an identi-
fiable beneficiary capable of enforcing the beneficial rights in the
charitable trust, such as a church or other corporation for which
the property was held, some decisions denied the attorney gen-
eral any enforcement role whatever.

3. The charitable corporation

With respect to charitable corporations, the attorney gen-
eral’s common-law enforcement powers are far more tenuous
than for charitable trusts. Unlike the situation with individual
charitable trustees, in which the attorney general may be needed
to fill a void in enforcement, a charitable corporation has built-
in enforcement opportunities and responsibilities that make the
attorney general’s intervention far less necessary. This is why, as
noted earlier, the English courts of equity and attorney general
had no enforcement functions with respect to the administration
of corporate charities. After reviewing two legal remedies unique
to corporations—the role and significance of the “visitors” of
charitable corporations and the remedy of quo warranto—this
subsection will review the common-law principles that have re-
stricted the jurisdiction of the equity court and the attorney
general in the enforcement or supervision of charitable corpora-
tions, especially those chartered for a religious purpose.

a. Visitorial powers. The earliest American common-law
decisions on the attorney general’s supervisory authority over
charitable corporations involved his visitorial power over chari-
table eleemosynary corporations, including churches, hospitals,
schools, and colleges.’®! In a leading decision in 1817, Chancellor
Kent rejected the New York attorney general’s attempt to use

161. See generally 2 KENT’S COMMENTARIES, supra note 21, at *300-04.
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“the power of visitation and superintending the conduct of cor-
porations” as a basis for enjoining a business corporation from
unauthorized banking operations. The visitorial power, which
devolved upon the King when he was the founder of a charity or
when the founder had not appointed other visitors, applied only
to charitable corporations. As to these, the learned chancellor
added an important dictum. When the English chancellor or the
courts of law exercised visitorial powers over charitable institu-
tions they had done so as the personal representatives of the
Crown, not as judicial officers. Consequently, Kent concluded, “I
doubt much whether the visitorial power exists at all, and in any
case in this court, in the English sense of that power, as a right
emanating from the royal prerogative and founded on discre-
tion.”’®* An aggrieved party had other remedies. The charitable
corporation was amenable in a court of law for misuse of its cor-
porate franchise, and its officers “may, in their character of
trustees, be accountable to this [equity] court for a fraudulent
breach of trust.”¢®

In the celebrated Dartmouth College case,'®* the United
States Supreme Court held that the constitutional prohibition
against impairing the obligation of contracts prohibited a state
from materially altering the crown charter incorporating a Chris-
tain college established by private donations. Chief Justice Mar-
shall’s opinion rejected the contention that this “private elee-
mosynary” corporation was a charitable trust for the people of
New Hampshire, which would have made it subject to general
oversight by an equity court. Instead, he held that the corpora-
tion possessed “the whole legal and equitable interest.””**® Jus-
tice Joseph Story’s opinion did not disagree with that conclu-
sion, but went on to describe the visitorial power,’® concluding
that “[wlhen a private eleemosynary corporation is thus created

162. Attorney-General v. Utica Ins. Co., 2 Johns. Ch. 412, 420 (N.Y. Ch. 1817). The
reporter’s note adds, “But whether ecclesiastical, eleemosynary, or civil, our court of
chancery has no jurisdiction as visitor over religious corporations.” Id. at 414 n.

163. Id. at 420. Under this heading the court cited diversion of funds for personal
use or for business beyond the authorized corporate purpose.

164. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 524
(1819).

165. Id. at 654.

166. The visitorial power attached to all eleemosynary corporations and was exer-
cised by the founder and his heirs, as “a power to visit, inquire into, and correct all
irregularities and abuses in such corporations, and to compel the original purposes of the
charity to be faithfully fulfilled.” Id. at 673.



852 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1981

by the charter of the crown, it is subject to no other control on
the part of the crown, than what is expressly or implicitly re-
served by the charter itself.” However, Story qualified this prin-
ciple by suggesting that the “trustees” of a corporate charity
were “subject to the general superintending power of the Court
of Chancery . . . in all cases of an abuse of trusts to redress
grievances, and suppress frauds.”?®’

Story’s hint that the “trustees” of a charitable corporation
might be subject to judicial supervision notwithstanding the En-
glish view that the visitorial powers deprived equity of jurisdic-
tion®® was later confirmed by Chief Justice Lemuel Shaw, one of
our greatest common-law judges, in a leading opinion which ex-
plained the relative functions of the trustees, the visitors, and
the court in a charitable corporation. In Nelson v. Cushing,'®®
decided in 1848, the officer exercising the attorney general’s
powers in Massachusetts filed an information to restrain incor-
porated trustees of a school established “for the instruction of
youth” from educating girls as well as boys. The bill was dis-
missed on the merits because “youth” included both sexes and
also because the complainant’s first recourse should have been
to the visitors designated by the settlor. Chief Justice Shaw
explained:

The trustees and the visitors taken together, each acting in
their own sphere, constitute the regular government of the
charitable institution; and, until they have finally acted, and
acted contrary to law and in violation of their trust, no such
breach can be held to exist. But the powers of this court, under

167. Id. at 675-76. “And where a corporation is a mere trustee of a charity, a Court
of equity will go yet farther; and though it cannot appoint or remove a corporator, it will
yet, in a case of gross fraud, or abuse of trust, take away the trust from the corporation,
and vest it in other hands.” Id. at 676-77. Justice Story elaborated on the “visitorial
power” in Allen v. McKean, 1 Fed. Cas. 489 (C.C. Me. 1833) (No. 229), characterizing it
as “a necessary incident to all eleemosynary corporations,” and as a “mere power to
control and arrest abuses, and to enforce a due observance of the statutes of the char-
ity. . . . [Where] trustees are incorporated to manage [a] charity, the visitorial power is
deemed to belong to such trustee in their corporate capacity.” Id. at 497-98. In that
event, Story held,

there can be . . . no disturbance or interferences with the just exercise of their

authority, unless it is reserved by the statutes of the foundation or charter.

But, still, as managers of the revenues of the charity, they are not beyond con-

trol; but are subject to the general superintendence of a court of chancery, for

any abuse of their trust in the management of it.

Id. at 498.
168. See text accompanying note 50 supra.
169. 56 Mass. (2 Cush.) 519 (1848).
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its general jurisdiction in equity over trusts, when properly ap-
plied to, may be invoked to prevent or redress a breach of
trust, arising from a misapplication of funds placed in trust for
charitable purposes.’?® :

Thus, the equity court had powers over a charitable corporation,
notwithstanding the visitorial powers, but only as to “a misap-
plication of funds placed in trust.” The question of whether a
charitable corporation held its assets “in trust” when no express
trust had been created is discussed below.!”

It was perhaps inevitable that the visitor’s authority would
turn out to be largely theoretical in a country whose institutions
were not friendly toward the essentially aristocratic hereditary
visitorial rights of the heirs of the donor. In any case, for one
reason or another, visitorial powers have been used only rarely
in the United States.'” Under the modern law they obviously
provide neither a court of equity nor the attorney general any
authority for the exercise of supervisory powers as the successor
of the residual visitorial powers of the Crown, and they have not
been a barrier to the exercise of whatever enforcement or super-
visory authority the law may otherwise grant to a court of equity
or the attorney general with respect to charitable corporations.

b. Quo warranto. Another remedy unique to the corporate
form of charity is the action or writ of quo warranto. As with
other corporations, a corporate charity can exercise only the
powers conferred by its charter. Quo warranto is the remedy for
prohibiting a corporation from misusing or exceeding its charter

170. Id. at 532. Accord, Parker v. May, 59 Mass. (5 Cush.) 336 (1850), quoted in text
accompanying note 182 infra; 2 J. PERRY, supra note 41, § 742; 2 KENT'S COMMENTARIES,
supra note 21, at *304.

171. See text accompanying notes 178-205 infra.

172. Visitorial powers only apply to the original gift to the corporation and not to
any new gifts. 2 J. PERRY, supra note 41, § 743. Even where clearly reserved, the visito-
rial powers have been held to have been delegated to others than the settlor or his heirs
or to have been suspended in favor of the “superintending power of [the] court[s].” Mac-
Kenzie v. Trustees of Presbytery of Jersey City, 67 N.J. Eq. 652, 678, 680-83 (1905); E.
FiscH, D. FReep & E. SCHACHTER, supra note 19, § 681. For more modern cases on the
visitorial power, see e.g., Sarkeys v. Independent School Dist. No. 40, 592 P.2d 529, 535
(Okla. 1979) (visitors appeal dismissed; right of visitation deemed a “relic”); State v.
Taylor, 58 Wash. 2d 252, 362 P.2d 247 (1961) (visitation rights don’t preclude attorney
general initiatives); Trustees of Putnam Free School v. Attorney General, 320 Mass. 94,
67 N.E.2d 658 (1946) (filling vacancies in the visitors whom the trust instrument empow-
ered to select trustees and supervise investments and application of income). See gener-
ally G. BOGERT, supra note 27, § 416; 4 A. ScoTT, supra note 20, § 391; E. Fisch, D.
FreED & E. SCHACHTER, supra note 19, §§ 680-681; C. ZoLLMAN, supra note 26, §§ 603-
610.
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powers.!”® The right to pursue this remedy was one of the attor-
ney general’s common-law powers generally recognized in this
country.'™ By this means, a court could compel the officers and
directors of a charitable corporation to abide by the provisions
of their corporate charter, revoking the charter if they did not.'”®

The quo warranto power was even available to revoke the
charter of a church corporation, or to use against persons
“usurping the franchises and privileges of the governing board of
an incorporated church association.”'”® Thus, in a Pennsylvania
case the attorney general brought an action of quo warranto
against a church incorporated in 1814 which had no more mem-
bers and which had ceased to function as a religious organiza-
tion. He alleged that the corporate officers had willfully violated
and exceeded the charter powers, wasted corporate property,
and failed to exercise the charter privileges. A judgment forfeit-
ing the corporate charter was affirmed on appeal, the court
declaring:

The facts recited above disclose a long record of flagrant viola-
tion of the provisions of the corporate charter; the corporation
has disregarded the purposes for which it was created, it has
violated the condition upon which it was enabled to acquire
and hold property, it has exercised its corporate charter to ad-
minister a charitable use for the private gain or benefit of its
trustees, and there has been supine neglect to remedy the
situation.'””

The power to insist that a charitable corporation operate within

173. 7 S. THoMPSON, COMMENTARIES ON THE LAw oF CORPORATIONS, §§ 5780-5811,
esp. § 5783 (3d ed. White 1927); 5 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE
CoRPORATIONS § 2332 (rev. perm. ed. 1975); Comment, Quo Warranto in Pennsylvania:
Old Standards and New Developments, 80 Dick. L. Rev. 218, 237-44 (1975).

174. 7 S. THOMPSON, supra note 173, § 5792; NATIONAL ASSOCIATION OF ATTORNEYS
GENERAL, supra note 139, at 39-41.

175. [E.g., People v. Milk Producers’ Ass’n of Central California, Inc., 60 Cal. App.
439, 212 P. 957 (1923); Miami Retreat Foundation v. Ervin, 62 So. 2d 748 (Fla. 1952);
Commonwealth v. Seventh Day Baptists of Ephrata, 317 Pa. 358, 361, 176 A. 17, 19
(1935); G. BoGERT, supra note 27, § 411, at 415, and § 416, at 455-56; NATIONAL ASSOCIA-
TION OF STATE ATTORNEYS GENERAL, COMMON LAW POWERS OF STATE ATTORNEYS GENERAL
46-47 (rev. ed. 1977). .

176. 7 S. THOMPSON, supra note 173, § 5785. Accord, State v. Minimum Salary Dep’t
of African Methodist Espiscopal Church, Inc., 477 S.W.2d 11 (Tenn. 1972) (diversion of
funds). Quo warranto was not, however, the correct remedy to challenge the authority of
ministers of churches since they were not regarded as public officers or as exercising
public office or franchise. Id.; 5 W. FLETCHER, supra note 173, § 2332 nn.17-19.

177. Commonwealth v. Seventh Day Baptist of Ephrata, 317 Pa. 358, 361, 176 A. 17,
19 (1935).

Ao
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the activities authorized by its corporate charter is, of course, a
far less extensive power than is suggested by the “supervision”
or even the “enforcement” of a charitable trust, but it is a power
well suited to the special circumstances of the corporate form of
organization, and especially to the limited official involvement
appropriate for the charitable activities undertaken by rehglous
charitable corporations.

c. Enforcement or supervisory authority over corpora-
tions. Apart from the special remedy of quo warranto and the
special implications of the visitorial authority, what, if any, en-
forcement or supervisory authority did a court of equity or the
attorney general have over charitable corporations, especially
those organized for religious purposes? Did such corporations
hold their assets in trust, subject to judicial enforcement like
charitable trustees, or were they autonomous in their manage-
ment like other corporations? The earliest leading opinion on
these questions is, again, that of the gifted Chief Justice Shaw.
In Parker v. May,'”® decided in 1850, the commonwealth attor-
ney had brought an information in the nature of a bill in equity
against a legislatively chartered church corporation and its trust-
ees. He sought to prevent what he called a misapplication of
contributed funds “to other than the charitable uses for which
the same were alleged to be appropriated,” specifically, a large
payment to a former pastor as an expression of confidence and
respect. Shaw heard the case in chancery and rendered an opin-
ion later concurred in unanimously by the Supreme Judicial
Court.

The chief justice distinguished between the voluntary asso-
ciation of “the church,” consisting of the members who would
gather from time to time, and the “incorporated religious soci-
ety,” a perpetual identity in the person of the deacons, which
held the property.’” The commonwealth attorney was appar-
ently relying on the doctrine of implied trust to argue that the
corporation held the property in a charitable trust for the mem-
bers of the church, which would of course give him a common-
law basis for seeking relief to enforce the trust. Although con-
ceding that the attorney general had a common-law power to
“prosecute a suit of this nature,”**® Shaw held that the attorney

178. 59 Mass. (5 Cush.) 336 (1850).
179. Id. at 344-45.
180. Id. at 338, discussed in text accompanying notes 134-35 supra.
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general’s enforcement power did not apply to every case of
“property or funds held for purposes of charity.”*®* That power
did not reach this case because here the property was held by
the corporation and not in trust:

The church and the deacons together, therefore, take and hold
the property in their own right, with a full and unlimited
power of disposition, subject to no trust, and especially subject
to no trust for general charity, which would render them ame-
nable to this court, upon an information in equity by the pub-
lic prosecutor.!®?

Even if the corporate property were regarded as held in trust for
the members or religious purposes of the church, the suit still
could not be maintained because the court’s supervisory author-
ity did not extend to this church corporation. “A church, recog-
nized as a body having power to administer its funds for particu-
lar purposes . . . resemble[s] . . . a body constituted by charter
to administer charitable relief,” and “[t]he controlling power of
the court over charities does not extend to a charity regulated by
governors under a charter, unless they abuse their trust in re-
gard to the revenues.”®?

Consequently, the remedy was for the church organization
to remove the deacons and appoint others. “In this way,” the
chief justice declared, “any breach of their trust by the deacons,
to the injury of the church, may be prevented or redressed with-
out the aid of the commonwealth [attorney].””?

In another leading case, Robertson v. Bullions,'®*® decided in
1854, the New York Court of Appeals also rejected the argument
that the legislative act incorporating a church had the effect of
incorporating the church “trustees,” who then held the corpo-
rate property in charitable trust for the members and purposes
of the church. The court’s reasoning is very significant:

Were this [trust] view established, its effect would probably be,
to devolve upon the courts of equity the administration of the
entire property of religious corporations throughout the state, a
jurisdiction bringing with it as its inevitable concomitant, enu-

181. Id. at 341.

182. Id. at 350. See also id. at 348-51. The public prosecutor exercised the attorney
general’s powers at this time in Massachusetts. Id. at 338.

183. Id. at 351.

184. Id. at 352. For a discussion of the religious atmosphere in which this case was
decided, see L. Levy, supra note 86.

185. 11 N.Y. 243 (1854), discussed in text at notes 93-97 supra.
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merable judicial enquiries into modes of faith, shades of reli-
gious opinion, and all those subleties which attend the diversi-
ties of religious belief.'%¢

Instead, the court held that the entire society was deemed incor-
porated, with the voluntary association of church members
“merged in the corporation, so far as its secular affairs merely
are concerned,” and with the trustees “clothed with the custom-
ary discretionary powers which appertain to the managing of-
ficers of all civil corporations; modified it is true in some degree,
by . . . the peculiar objects of the incorporation.”*®” The court
ruled, further, that

[TThese incorporated societies are not to be regarded as ecclesi-
astical corporations, in the sense of the English law, which
were composed entirely of ecclesiastical persons, and subject to
the ecclesiastical judicatories; but as belonging to the class of
civil corporations to be controlled and managed according to
the principles of the common law, as administered by the ordi-
nary tribunals of justice.'®®

Robertson v. Bullions is a leading authority for the principle of
corporate autonomy for charitable corporations'®® and a leading
statement of the special importance of that autonomy in the

186. Id. at 247.

187. Id. at 247-48. See generally Kauper & Ellis, supra note 94.

188. 11 N.Y. at 251-52. The court then referred to Chancellor Kent’s opinion in
Attorney-General v. Utica Ins. Co., 2 Johns. Ch. 412 (N.Y. Ch. 1817), discussed in text at
note 162 supra, to the effect that, in Justice Selden’s words,

the court of chancery did not possess any general supervisory control over ‘cor-

porations of this character, and [Kent] inclined to the opinion that the court

had no jurisdiction whatever, even in a case of abuse by a corporate trustee, or

other officer of his trust, by a perversion or misapplication of the funds of the

corporation.
11 N.Y. at 252. Of course if a corporation were “made a trustee, having no beneficial
interest in the fund,” and if it “grossly abuses the trust, it will be removed by the court
of chancery, in the same manner as an individual trustee.” Id. at 253.

189. Its leading status is evident from the use made of it in, e.g., 1 THOMPSON, supra
note 173, § 19; C. BooNE, A MANUAL OF THE LAw APPLICABLE To CORPORATIONS § 270
(1887). According to Boone, a religious corporation is to be regarded as a civil

corporation
to be controlled and managed according to the principles of the common
law. . . . [T]he trustees are but the managing officers of the corporation, in-

vested, as to the temporal affairs of the society, with the powers specifically
conferred by the statute, and with the ordinary discretionary powers of officers
of civil corporations. . . . They are trustees in the same sense with the presi-
dent and directors of a bank or of a railroad company.

Id.
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case of church corporations.®®

4. Charitable trusts and corporations compared

The corporate autonomy doctrine propounded in Parker v.
May and Robertson v. Bullions presupposes a far less compre-
hensive judicial enforcement or supervision mechanism for char-
itable corporations than for charitable trusts. The different cir-
cumstances of the two different forms of organization underline
the appropriateness of that distinction, but when both trusts
and corporations are involved in works of charity there are also
important similarities that should dictate similar legal treatment
for many purposes. The number and relative economic impor-
tance of both types of charitable institutions enjoyed impressive
growth in the second century of our national life, with accompa-
nying increases in the complexity of the statutory and common
law by which these important institutions were governed. The
remaining portion of this subsection' will discuss significant in-
teractions between the law of charitable trusts and charitable
corporations.

The most important distinguishing characteristic of a corpo-
rate charity is that it is organized under legislative authority,
either through individual charters or under general laws for the
incorporation of nonprofit or charitable corporations. Legislative
enactments generally make provision for the governance of cor-

190. Contrary to suggestions in some cases rejecting its holdings (e.g., Wheelock v.
First Presbyterian Church, 119 Cal. 477, 486, 51 P. 841, 845 (1897), discussed in text
accompanying note 238 infra), Robertson v. Bullions does not seem to have been attribu-
table to legal rules designed to accommodate New York’s peculiar-and short-lived rejec-
tion of the charitable trust, which forced all charitable dispositions into the corporate
form if they were to be valid. The validity of the charitable trust was sustained in New
York in Williams v. Williams, 8 N.Y. 525 (1853), against the contention that it had been
eliminated by legislative action in 1788 and 1827. See text following note 123 supra.
Decisions a few years later began to cast doubt on that holding, but it was not overruled
even in part until Bascom v. Albertson, 34 N.Y. 584 (1866), and not totally rejected until
Holmes v. Mead, 52 N.Y. 332 (1873). Zollman, supra note 118, at 101-02; Note, supra
note 118, at 445-46. In that same year the court of appeals gave substantial impetus to
the charitable corporation by ruling that a corporation created for charity could take a
bequest without violating the rule against perpetuities. Even though the gift was limited
to the use of income, the corporation did not hold the gift in trust. Wetmore v. Parker,
52 N.Y. 450, 459 (1873). The continued validity of the rule in Robertson v. Bullions is
evident from a recent case holding that the attorney general had no standing to re-
present the ultimate beneficiaries of a charitable corporation which was the donee of an
unconditional gift of property, since the corporation did not hold the gift in trust. Lefko-
witz v. Lebensfeld, 68 A.D.2d 488, 495-96, 417 N.Y.S.2d 715, 721 (1979), aff'd, 51 N.Y.2d
442, 415 N.E.2d 919 (1980).
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porations. Therefore, in contrast to a charitable trustee, who
may be a sole trustee established by the private action of a sin-
gle citizen, a charitable corporation must be established by a
public act and within an organizational framework prescribed by
law. Typically, that framework requires a significant number of
corporate officers and directors or “trustees” who can serve as a
check on one another. The legislation may also specify some re-
porting requirements. In addition, the kinds of functions per-
formed by charitable corporations typically involve service to or-
ganized constituencies, such as church members, school
students, or hospital patients, which also serve as a monitor and
check on the activities of charitable corporations and their
officers.

Despite the important differences between the charitable
trust and the charitable corporation, these two types of charities
have much in common, including rules of law representing con-
cessions the law has made to the charitable trust that should be
available to benefit all kinds of charitable enterprises regardless
of their form of organization. The cy pres power is an example.
This important equitable power to alter and save a frustrated
charitable disposition should be available whether funds are
held by a charitable trust or a charitable corporation. It is gener-
ally so held, as noted hereafter.'®! But the reasoning used in that
holding is critical. If a court reasons that the cy pres power is
only available for property held in a charitable trust, then the
only way the court can use cy pres to save charitable property
held by a corporation is to decree that a charitable corporation
holds its property “in trust” for its charitable objects. So it is
that in cy pres and a variety of analogous circumstances courts
have sometimes used the language of trust to justify decisions
extending favored treatment to charitable corporations. But
before applying the rhetoric of those decisions to different cir-
cumstances, such as to the attorney general’s common-law en-
forcement and supervisory powers over charitable corporations,
it is wise to look behind the labels to examine the facts of the
cases in which the language was used.

It is, of course, clear at the outset that a charitable corpora-
tion can hold property as the trustee of an express charitable
trust, even though the terms of the express trust are identical to
some or all of the corporation’s chartered purposes. If a settlor,

191. See text accompanying note 203 infra.
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with adequate formalities, communicated his intent that the
grantee charitable corporation hold his donated property in
trust, this would create an express charitable trust that could be
enforced and administered just like any other charitable trust.
In this manner, a church corporation can receive and administer
an express charitable trust for the benefit of its missionary activ-
ities, its retired ministers, or its poor or aged members.'®? Such a
trust is enforceable by a court of equity, with the attorney gen-
eral having whatever enforcement and supervisory powers that
officer is granted by statutory or common law as to charitable
trusts.

At the opposite extreme, if a donor makes an absolute gift
to a charitable corporation, without any intent to create an ex-
press trust, there is no basis for charging the corporation with
holding the property in trust unless the law imposes that conse-
quence for some purposes, as discussed below. There is, as Bo-
gert says, “a clear distinction” between this case and the case of
an express trust:

In the case of the absolute gift full ownership of the property
given vests in the corporation, subject to the duties imposed
upon it by its charter or articles of incorporation and by the
terms of any agreements it makes by contract or its acceptance
of a qualified gift. The Attorney General has the power, as a
representative of the state and by quo warranto or other pro-
ceedings, to compel the corporation to perform these duties,
but he acts in a different capacity than as enforcer of charita-
ble trusts.:®s

- As to the absolute gift, the attorney general’s power is limited to
ensuring that the charitable corporation stays within the powers
granted by its corporate charter.

The difficult cases occur between these extremes, when a
charitable corporation receives a gift with no evident intent to
create an express trust, but with language limiting the use of the
gift (or its income) to some designated portions of the corpora-

192. King v. Richardson, 136 F.2d 849 (4th Cir. 1943) (missions); Ministers & Mis-
sionaries Benefit Bd. of Am. Baptist Convention v. Meriden Trust & Safe Deposit Co.,
139 Conn. 435, 94 A.2d 917 (1953) (aged ministers); Roughton v. Jones, 225 Ga. 774, 171
S.E.2d 536 (1969) (missions); Hobbs v. Board of Educ. of Baptist Convention, 126 Neb.
416, 253 N.W. 627 (1934) (church college endowment fund; only income usable for pur-
poses of college); General Ass'n of Davidian Seventh Day Adventists, Inc. v. General
Ass’n of Davidian Seventh Day Adventists, 410 S.W.2d 256 (Tex. Civ. App, 1966) (old
age assistance); In re Rowell’s Estate, 248 Wis. 520, 22 N.W.2d 604 (1946) (care of poor).

193. G. BOGERT, supra note 27, § 324.
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tion’s activities. Bogert and Scott both cite a significant number
of cases that divert from the traditional “absolute gift” rationale
and use trust language in this situation, but both of these trea-
tise writers conclude that even in these cases a statement that a
charitable corporation holds its property in trust is subject to
considerable qualification.

In Bogert’s view the question turns on “whether the donor
intended a trust or an absolute gift.” He summarizes: “Under
varying wordings of deeds and wills there has been a tendency to
find an intent to give full title to the corporation, and not to
make it a trustee, but in some cases a trust intent has been
found.”*** Under this interpretation, unless the individual donor
clearly intended to create a trust, the corporation takes and
holds the donor’s gift without an enforceable restriction. Thus,
the Supreme Court of Kansas ruled:

Generally it has been held that where a gift is given to a corpo-
ration for the accomplishment of a purpose for which the cor-
poration was formed, the gift is absolute and not in trust (69
C.J. 713), and more specifically, that where a gift is made to a
religious or charitable corporation to aid in carrying out the
purposes for which it was formed, it does not create a trust in
any legal sense and is not to be judged by any of the well-
known rules pertaining to the law of trusts as applied to indi-
viduals. 10 Am. Jur. 610.1%°

But, an approach that focuses on whether there was an absolute
gift or a gift in trust implies the existence of substantive rules
that dictate different consequences for a charitable corporation
depending on which characterization is applied; as the Kansas
court concludes, the trust rules do not apply to corporations.
This may be true for certain rules, but it is clear from Bogert’s’
treatise that for purposes of some rules embodying important
concessions to and burdens on charities, such as the advantage
of cy pres or the restrictions of mortmain, the rules are the same
whether a corporation holds a restricted gift absolutely or in

194. Id. § 324, at 551 (footnote omitted).

195. Zabel v. Stewart, 153 Kan. 272, 278-79, 109 P.2d 177, 181 (1941). Accord, e.g.,
Sands v. Church of Ascension & Prince of Peace, 181 Md. 536, 30 A.2d 771 (1943);
Y.W.C.A. v. Morgan, 281 N.C. 485, 189 S.E.2d 169 (1972); cases cited in G. BOGERT,
supra note 27, § 324 n.13; 4 A. ScoTT, supra note 20, § 348.1 n.4; 5 W. PAGE oN THE Law
oF WiLLs § 40.8, at 125 (Bowe-Parker rev. ed. 1960); C. ZoLLMAN, supra note 26, § 342.
But see id. § 473. ’
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trust.'®® As a result, an approach that determines the applicabil-

ity of other substantive rules to a charitable corporation by fo-

cusing on whether its property was acquired by a gift absolute or

a gift in trust does not explain why that distinction governs the
application of some substantive rules but not others.

Scott advocates a more promising approach to the middle
ground. Focusing on the so-called “restricted gift” (limited to
accomplishing of one of the corporate purposes or limited to the
use of income from the fund), Scott declares that “it cannot be
stated dogmatically either that a charitable corporation is or
that it is not a trustee.” But he concludes that this uncertainty
does not matter because “many of the principles applicable to
charitable trusts are applicable to charitable corporations.””**?
Similarly, the Restatement (Second) of Trusts, drafted by Scott,
modifies the first Restatement’s position that a charitable corpo-
ration does not hold its gifts in trust'®® by calling the question
“a mere matter of terminology.” The second Restatement argues
that the important question is “whether and to what extent the
principles and rules applicable to charitable trusts are applicable
to charitable corporations.”!®®

Scott’s reasoning is in harmony with the leading case of St.
Joseph’s Hospital v. Bennett,>* in which the New York Court
of Appeals held that an endowment gift to a hospital corpora-
tion with the income specified to be used “for the ordinary ex-
penses of maintenance” could not be used to pay a mortgage
debt. Although there was no trust “in a technical sense” and the
“charitable corporation is not bound by all the limitations and
rules which apply to a technical trustee,” the court held that
“equity will afford protection to a donor to a charitable corpora-
tion in that the Attorney-General may maintain a suit to compel
the property to be held for the charitable purposes for which it
‘was given to the corporation.”?! Similarly, a leading Pennsylva-

196. G. BoGERT, supra note 27, §§ 325-326 (mortmain legislation), § 431 (cy pres), §
352 (accumulations), § 264.25 (federal tax advantages).

197. 4 A. ScorT, supra note 20, § 348.1, at 2770-71, 2778.

198. RESTATEMENT OF TRusTS ch. 11, introductory note, at 1093 (1935).

199. RESTATEMENT (SECOND) OF TRuUSTS § 348, comment f (1959).

200. 281 N.Y. 115, 22 N.E.2d 305 (1939), noted in 40 CoLum. L. Rev. 550 (1940); 53
Harv. L. Rev. 327 (1939).

201. 281 N.Y. at 119-23, 22 N.E.2d at 306-08. Accord, RESTATEMENT (SECOND) OF
TrusTs § 348, comment f (1959) (attorney general can enforce restriction); Lefkowitz v.
Lebensfelt, 68 A.D.2d 488, 496, 417 N.Y.S.2d 715, 721 (1979), aff'd, 51 N.Y.2d 442, 415
N.E.2d 919 (1980) (attorney general can enforce restriction, but where gift is uncondi-
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nia decision held that a gift given to a Presbyterian church cor-
poration as a permanent fund with the income to be used to
maintain the church properties did not become available for the
general purposes of the Presbytery of Philadelphia, the superior
judicatory, when the specific church corporation was dissolved.
Instead, the supreme court ruled that under the cy pres power,
the presbytery should hold it in trust to apply the income for
churches in the county of Philadelphia. The court explained:

The trust created by the will of testatrix is not a trust in
the technical sense of that word as it is used between individu-
als: Restatement, Trusts, ch. 11, Introductory Note. Where a
gift is made directly to a charitable or religious body for pur-
poses which are within the powers of the corporation, it is a
trustee for itself, and holds for the purposes specified in the
gift. It is, however, a trust in the sense that the fund does not
merge into the general property of the corporation but remains
under the jurisdiction of a court of equity. Equity has power to
define the trust and to restrain any violation of it. . . .

. . . [T]his court, with its control and direction of trustees
in the use and disposition of property belonging to corporate
charities, exercises broad visitorial and supervisory powers of
the commonwealth, and its jurisdiction is exclusive.?**

Consistent with the foregoing reasoning, by the weight of
authority a specific restriction to one of the purposes of a chari-
table corporation, or a gift to it of a fund specifying that only
the income can be used currently, is valid and enforceable by a
court of equity just as if the gift were in trust. By the same to-
ken, the weight of authority holds that the cy pres power is ap-
plicable to a charitable corporation, just as to a charitable
trust.2°®> On the other hand, the evident differences between-
trust and corporate ownership are honored in the fact that a cor-
poration is not required to file regular accounting proceedings as
if it were a trustee, nor is it subject to normal rules of trust ad-
ministration, such as the rules against delegation and commin-
gling. Further, a charitable corporation, unlike a trustee, is sub-
ject to direct action by claimants and other creditors.?** Under

tional charitable corporation does not hold property in trust, express or implied).

202. In re Craig’s Estate, 356 Pa. 564, 567, 569, 52 A.2d 650, 651-52 (1947).

203. 4 A. ScorT, supra note 20, § 348.1; G. BoGERT, supra note 27, § 431.

204. See generally, Note, The Charitable Corporation, 64 Harv. L. REv. 1168
(1951); Comment, Trusts—G@Gifts to Charitable Corporations—Nature of Interest Cre-
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Scott’s approach, the court should not ask whether the charita-
ble corporation holds its property in a charitable trust, but in-
stead should focus on which one of the incidents of the charita-
ble trust is at issue and then make the decision on principle and
authority whether that particular incident should apply to a
charitable corporation.

The number of cases cited by both Bogert and Scott as say-
ing that a charitable corporation holds its property in trust is
approximately equal to the number they cite as saying that it
does not.?*® Few, if any, of these cases offer any assistance in
determining the extent of the attorney general’s common-law
“enforcement” or “supervisory” powers over charitable corpora-
tions. Almost all of Bogert’s cases involve circumstances in
which the court found an express trust for purposes of sus-
taining the validity of the disposition, enforcing a restriction, or
applying the cy pres power. Those three categories predominate
in Scott’s cases also, with most of the rest being opinions using
trust language in resolving some controversy under state tax
laws. :

Despite a search covering hundreds of trust opinions, in-
cluding a fifty-state Lexis search covering the principal catego-
ries discussed in this section, the author of this Article has not
found a single case outside of California in which the “trust”
nature of a religious charitable corporation’s relationship to its
property or its charitable purpose was the basis for any regula-
tory or supervisory action against the corporation by the attor-
ney general. In short, as to religious charitable corporations the
attorney general’s so-called common-law powers of enforcement
or supervision are nonexistent except for the conventional quo
warranto power to limit a corporation to activities within its
charter powers. This common-law position is in force in all
American states except where modified by statute, as discussed
in the next Part. As to this subject, the statutes have made few
modifications.

ated—Duties of Trustee, 26 S. CAL. L. Rev. 80 (1952).

205. G. BoGERT, supra note 27, § 324 nn.13-14; 4 A. ScoTT, supra note 20, § 348.1
nn.4-5. For state-by-state summaries of cases on this subject, see Blackwell, The Chari-
table Corporation and the Charitable Trust, 24 WasH. U.L.Q. 1 (1938); Comment, A
Question on Gifts to Charitable Corporations, 25 Va. L. REv 764 (1939).
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IV. STATE LEGISLATION FOR THE SUPERVISION OF CHARITABLE
TRUSTS AND CORPORATIONS

Because of the absence or ambiguity of adequate common-
law powers to enforce and supervise the administration of chari-
table trusts and corporations, about half of the states have sup-
plemented the attorney general’s (and sometimes the equity
court’s) powers by legislation. The draftsmen of the Uniform Su-
pervision of Trustees for Charitable Purposes Act stated their
assumption that most attorneys general “now have the power
and duty to compel the proper administration of funds” held for
charitable purposes, but argued that new legislation was “vitally
needed” because of “the large amount of the national wealth
now devoted to charitable purposes, and the complete lack of
any practical machinery for supervision by the states.”?*® New
Hampshire led out in 1943 with the first comprehensive legisla-
tion, which gave the attorney general investigatory powers and
required all public trusts to register and file annual reports.?*?
By 1954, four other states, California, Ohio, Rhode Island, and
South Carolina, had enacted similar legislation,?*® and in that
year the National Association of Attorneys General and the Na-
tional Conference of Commissioners on Uniform State Laws
completed and proposed the Uniform Supervision of Trustees
for Charitable Purposes Act.2*®

Support for the Uniform Act was attributed to the fact that
‘the attorney general, in Bogert’s words, “has proved a poor
guardian of the welfare of charitable gifts.” Busy with more
pressing duties, he has also been handicapped by “lack of knowl-
edge of the existence of charities within his jurisdiction and of
the facts as to performance or breach.”?'° Another scholar even

206. UNIFORM SUPERVISION OF TRUSTEES FOR CHARITABLE PURPOSES Act, Commis-
sioner’s Prefatory Note, 7A U.L.A. 745, 745-46 (1978) [hereinafter cited as UNiFOrRM
AcT).

207. 1943 N.H. Laws ch. 181. Under this legislation the attorney general had no
power to supervise property owned absolutely by a charitable hospital corporation.
Portsmouth Hosp. v. Attorney General, 104 N.H. 51, 178 A.2d 516 (1962). Pre-1943 legis-
lation on this subject is discussed in Bogert, Proposed Legislation Regarding State Su-
pervision of Charities, 52 MicH. L. REv. 633, 639-41 (1954).

208. Bogert, supra note 207, at 641-49; see Corporations Code Act, ch. 1038, 1947
Cal. Stats. 2309; Act of June 30, 1953, 1953 Ohio Laws 351; Act of Apr. 24, 1950, ch.
2617, 1950 R.I. Pub. Laws 739; Act of July 1, 1953, ch. 274, 1953 S.C. Acts 347.

209. The history of the Uniform Act is reviewed in Bogert, supra note 207, at 649-
58. See also Comment, Supervision of Charitable Trusts, 21 U. CH1. L. Rev. 118 (1953).

210. Bogert, supra note 207, at 634-35; Comment, note 209 supra.
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urged what he called the “welfare-state argument.” Govern-
ment’s large-scale entry into fields formerly left to private char-
ity made it necessary that “charities operat[ing] in the same
area as the government . . . should be closely supervised lest
they interfere with or duplicate government services.”*!! Legisla-
tion was also needed to give the attorney general enforcement,
investigative, and supervisory powers that were either nonexis-
tent or subject to serious doubt under the common law.2!?

The Uniform Act directs the attorney general to establish a
register of trustees (including corporations) subject to the Act.?'s
It also requires trustees to file copies of their governing instru-
ments** and (in accordance with rules promulgated by the at-
torney general) to make regular reports of their assets and ad-
ministration “which will enable him to ascertain whether they
are being properly administered.”?'® The attorney general is also
authorized to “investigate transactions and relationships of
trustees subject to this act for the purpose of determining
whether the property held for charitable purposes is properly
administered,”®® to require parties to appear or to produce
records,?’” and to institute judicial proceedings “to secure com-
pliance with this act and to secure the proper administration of
any trust or other relationship to which this act applies.””?!® The
“register, copies of instruments and the reports filed with the
Attorney General” are required to be “open to public
inspection.’”?!®

Although the Uniform Act has been formally adopted in on-
ly five states,?** the momentum of the effort to confer legislative
powers to supervise charitable activities?®® and the thoughtful

211. Karst, The Efficiency of the Charitable Dollar: An Unfulfilled State Responsi-
bility, 73 Harv. L. REv. 433, 479-80 (1960).

212. Kutner & Koven, Charitable Trust Legislation in the Several States, 61 Nw.
U.L. Rev. 411 (1966); Comment, The Enforcement of Charitable Trusts, 18 SYRACUSE L.
Rev. 618, 625 (1967). '

213. UNIFORM AcT, supra note 206, § 4.

214. Id. § 5.

215. Id. § 6.

216. Id. § 8.

217. Id.

218. Id. § 11.

219. Id. § 10.

220. CaL. Gov't CobE §§ 12580-12597 (West 1980); Charitable Trust Act §§ 1-14 ILL.
REv. StAT. ch. 14, §§ 51-64 (1963); MicH. Comp. Laws ANN. §§ 14.251-.266 (1967); MINN.
STAT. ANN. §§ 501.71-.81 (West Supp. 1981); Or. Rev. STAT. §§ 128.610-.750 (1980).

221. E g., Karst, note 211 supra; Howland, The History of the Supervision of Chari-
table Trusts and Corporations in California, 13 U.C.L.A. L. Rev. 1029 (1966); E. FiscH,
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example of the uniform legislation have contributed to the en-
actment of other comprehensive legislation in a total of ten ad-
ditional states.??? In addition, ten other states have some statu-
tory provisions authorizing the attorney general to enforce
charitable trusts.?®

One of the most contested points in the debate over the
Uniform Act was whether (or the extent to which) it should ap-
ply to charitable corporations. The final version excludes from
its coverage “a charitable corporation organized and operated
primarily for educational, religious, or hospital purposes.”??* Fol-
lowing distinctions already established in the case law, the Uni-
form Act does provide for supervisory authority over “any cor-
poration which has accepted property to be used for a particular
charitable corporate purpose as distinguished from the general
purposes of the corporation,” and “over a corporation formed for
the administration of a charitable trust.”**® However, in adopt-
ing the Uniform Act, and in enacting other comprehensive legis-
lation, most states extended the scope of their legislation beyond
those limited categories to include some types of charitable
corporations.?2¢

D. Freep & E. SCHACHTER, supra note 19, § 683; M. FREMONT-SMITH, FOUNDATIONS AND
GOVERNMENT (1965).

222. Hawan REev. Stat. §§ 467B-1 to -12 (1980); Mp. ANN. CoDE art. 41, §§ 103A-
103L (1980); Mp. Est. & TrRusTS CoDE ANN. §§ 14-301 to -308 (1974); Mass. GEN. Laws
ANN. ch. 12, §§ 8-8K (West 1976); N.H. REv. STAT. ANN. §§ 7:19 to :32-a (1970); N.Y.
Est., Powers, & TrusT LAw §§ 8-1.1 to .7 (McKinney 1967); N.C. GEN. STAT. §§ 36A-47
to -54 (Supp. 1979); Onio REv. CobE ANN. §§ 109.23-.33 (Page 1978); R.I. GEN. Laws
§§ 18-9-1 to -16 (1969); S.C. CopE §§ 21-31-10 to -40 (1976); WasH. REv. CoDE ANN.
§§ 19.10.010-.900 (1978). See generally G. BoGERT, supra note 27, § 411, at 420-24; Kut-
ner & Koven, note 212 supra. The statutes are analyzed in E. Fiscu, D. Freep & E.
SCHACHTER, supra note 19, §§ 679-695.

223. ConN. GEN. STAT. ANN. § 3-125 (West 1969); Ga. CobE ANN. § 108-212 (1979);-
Ipano CopE § 67-1401 (1980); ME. REv. STAT. ANN. tit. 5, § 194 (1979); NEB. REV. STAT. §
21-614 (1977); Nev. Rev. StaT. § 165.230 (1979); N.D. Cent. CopE ANN. § 59-04-02
(1960); S.D. Comp. Laws ANN. § 55-9-5 (1980); TENN. CoDE ANN. § 23-2802 (1956); Wis.
STAT. ANN. § 701.10(3) (West 1981).

224. UNrForM Acr, supra note 206, § 3. This section also excludes “an officer of a
religious organization who holds property for religious purposes.”

225. Id. § 2.

226. CaL. Gov’t CopE § 12581 (West 1980); Hawan Rev. Stat. § 467B-2 (1976);
Charitable Trust Act, ILL. REv. STAT. ch. 14, § 53 (1963); Mp. ANN. CobE art. 41 § 103A
(1978); Mass. GEN. Laws ANN. ch. 12, § 8 (West 1976); Mich. Comp. Laws ANN. § 14.251
(1967); MINN. StaT. ANN. § 501.71 (West Supp. 1981); N.H. Rev. STAT. ANN. § 7:19
(1970); N.Y. Est., Powers, & TrusTs Law § 8-1.4 (McKinney 1967); N.C. GEN. STAT. §
36A-47 (Supp. 1979); Omio Rev. CopE ANN. § 109.23 (Page 1978); Or. REV. STAT. §
128.620 (1980); R.I. GEN. Laws § 18-9-4 (1969); Wasu. Rev. Cope ANN. § 19.10.020
(1978).
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The one type of charity that is universally excluded or omit-
ted from the coverage of charitable enforcement or supervision
legislation is the church or the trust, corporation, or other organ-
ization formed for religious purposes. All fifteen of the states
that have enacted the Uniform Act or other comprehensive su-
pervisory legislation expressly exclude religious corporations,
trusts, or other religious organizations from their coverage.??’
These exclusions were apparently intended to avoid questions
about the constitutionality of supervisory legislation and strong
political opposition to its passage.??®

This review of modern legislation for the supervision of
charitable trusts and corporations shows the following: (1) Con-
cern over the inadequacy or ambiguity of the attorney general’s
common-law powers to enforce and supervise charities and the
total lack of practical machinery for the official supervision of
wealth devoted to charitable purposes have stimulated the en-
actment of comprehensive legislation in fifteen states and indi-
vidual enforcement provisions in ten others; (2) most of the
comprehensive legislation empowers the attorney general to ex-
ercise some supervisory authority over charitable corporations as
well as charitable trusts; (3) but without exception, this compre-
hensive supervisory legislation provides that charitable corpora-
tions or trusts for religious purposes will not be subject to the
registration, reporting, enforcement, or other supervisory powers
of the attorney general.

Therefore, in virtually every state, the attorney general has
no statutory powers to enforce or supervise religious charitable
trusts or corporations. In this area he must rely on his common-

227. CaL. Gov't Cobk § 12583 (West 1980); HAwanr REv. Stat. § 467B-11 (1976);
Charitable Trust Act, ILL. REv. STAT. ch. 14, § 54 (1963); Mb. ANN. CoDE art. 41, § 103C
(1978); Mass. GEN. Laws ANN. ch. 12 § 8F (West 1976); Mica. Comp. LAws ANN. § 14.253
(1967); MINN. STAT. ANN. § 501.74 (West Supp. 1981); N.H. Rev. StaT. ANN. § 7:19
(1970); N.Y. Est., PoweRrs, & Trust Law § 8-1.4(b) (McKinney 1967); N.C. GEN. STAT. §
36A-47 (Supp. 1979); Or. REv. StAT. § 128.640 (1980); R.I. GEN. LAw § 18-9-15 (1969);
S.C. CopE § 21-31-50 (1976); WasH. REv. CopE ANN. § 19.10.020 (1978). In Ohio, the
attorney general is empowered to make exemptions by regulation, and has exempted
religious organizations. OHio REv. CobE ANN. § 109.26 (Page 1978); Onio Apm. CobE §
109:1-1-02(B)(3) (1980). These exemption provisions cover all of the comprehensive en-
actments cited in notes 220 and 222 supra. The more restrictive enforcement authoriza-
tions cited in note 223 supra are typically so general that it is uncertain whether they
apply to religious corporations or trusts in the first place. On a related subject, the vari-
ous state statutes authorizing incorporation by religious bodies are cited and analyzed in
Kauper & Ellis, supra note 94, at 1527-57.

228. E. FiscH, D. FREED & E. SCHACHTER, supra note 19, § 685; Bogert, supra note
207, at 646 (comment on Ohio exemption).
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law powers. As discussed earlier, those powers are limited as to
charitable trusts,??® even more limited as to charitable corpora-
tions,?*® and virtually nonexistent as to churches and other cor-
porations and trusts for religious purposes.?** This statement is
true in every state but California, whose unique history will be
discussed in the next Part.

V. CALIFORNIA CASES AND STATUTES

In California, decisions on church property disputes and on
attorney general and judicial supervision of charitable trusts and
corporations (including religious organizations) have contributed
to a common stream that has eroded traditional barriers sepa-
rating church and state in other jurisdictions. In California, the
discredited implied trust doctrine, which originally evolved as a
means of settling church property disputes, came to be used as
authority for a series of common-law decisions and statutory en-
actments that gave a broad supervisory jurisdiction to the attor-
ney general. That supervisory authority was, in turn, the appar-
ent stimulus for the attorney general to take a more active role
in the settlement of church property disputes and in the dissolu-
tion of churches than that officer has taken in other jurisdic-

"tions. The history of the unique California common and statu-
tory law leading to the so-called “public trust doctrine,” which is
still the subject of active consideration by the California Legisla-
ture, is therefore worthy of special attention.

California’s use of trust doctrines to resolve church property
controversies began in 1889 in Baker v. Ducker.2*? This was a
contest over which schismatic group should succeed to property
purchased with funds church members had contributed “for the
erection of a parsonage for the First Reformed Congregation of
Stockton.”?%® The church’s articles of incorporation showed that
its purpose was “to provide its members with the preaching of
the Gospel, the administration of the sacraments, and the other
means of grace in accordance with the confessions of faith
known as the Heidelberg Catechism,” and that the church was
to be subject to the discipline of the Reformed Church of the

229. See text accompanying notes 126-60 supra.
230. See text accompanying notes 161-90 supra.
231. See text accompanying notes 178-90 supra.
232. 79 Cal. 365 (1889).

233. Id. at 373.
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United States, a national hierarchical religious society.?** After a
time, a majority of the congregation came to prefer Lutheran
doctrine. The congregation then engaged a minister of that faith,
and their elected trustees changed the name of the corporation
to the First German Evangelical Lutheran Zion Society of Stock-
ton and declared that they had no connection with any superior
ecclesiastical body. In a contest over ownership of the parsonage
the adherents to the original Heidelberg doctrine argued the im-
plied trust theory; the majority, who preferred the Lutheran
doctrine, cited cases rejecting the implied trust and holding that
those who governed the corporation (in this case, a majority of
the congregation) could direct the disposition of its property.2s®
Relying on a handful of cases, including the Pennsylvania deci-
sion in Schnorr’s Appeal,*®® the California Supreme Court
adopted the implied trust theory:

It is thus made clear that the property in question was
held by the Reformed Church in trust for its members, and the
defendants, even though they constituted a majority of the
members, had no right and no power to divert it to the use of
another and different church organization.?*’

The implied trust doctrine was reaffirmed, expanded, and
lodged solidly in California law in Wheelock v. First Presbyte-
rian Church,® decided in 1897. In Wheelock a Presbyterian
congregation had divided over where its new church should be
constructed. When the corporation’s trustees followed the wishes
of the majority, purchasing land and proceeding with construc-
tion, the minority appealed to the supervisory church tribunal.
The presbytery divided the congregation into two organizations
and apportioned its funds in proportion to membership, 53 per-
cent and 47 percent. When the majority faction, which con-
trolled the corporation, refused to pay the minority its share, the
supreme court used an implied trust theory to compel pay-
ment.?*® The court said that the corporation was “a trustee hold-

234. Id. : i

235. E.g., Robertson v. Bullions, 11 N.Y. 243 (1854), discussed in text accompanying
note 93 supra. .

236. 67 Pa. 138 (1870), discussed in text accompanying note 108 supra.

237. 79 Cal. at 374. Cf. Horsman v. Allen, 129 Cal. 131, 61 P. 796 (1900) (alteration
of church constitution by two-thirds membership upheld when change didn’t destroy
church’s identity).

238. 119 Cal. 477, 51 P. 841 (1897).

239. The trial court had denied relief on the basis that a pro rata division of prop-
erty was not appropriate in the case of an incorporated body when there had been no
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ing property for the use and enjoyment of the church, and every
member of the church is a beneficiary of that trust.”2* True to
the doctrine of their church and faithful to the decree of their
ruling ecclesiastical authority, the minority plaintiffs were “ben-
eficiaries of the trust before the presbytery divided the church,
and, in justice and equity, must stand in the same position after
division.” A court of equity would therefore “deem it for the
best interests of all concerned that the trust fund be . . . appor-
tioned according to the numerical strength of each.”*$! As in
Baker v. Ducker, the court specifically rejected decisions from
New York and other jurisdictions that resolved such controver-
sies by deferring to the majority or other governing body of the
church corporation.?* The attorney general was not a party to
either of these cases. ,

The role and authority of the attorney general was at issue
in People v. Cogswell,**®* which involved a suit against a donor to
establish the validity of a charitable trust to create a polytechnic
college. In ruling that the attorney general had standing to bring
this suit, the supreme court said:

This action is based upon averments of a public trust. It is
brought to remedy abuses in the management of this trust. It
is not only the right, but the duty of the attorney general to
prosecute such an action. The state, as parens patriae, superin-
tends the management of all public charities or trusts, and in
these matters acts through her attorney general.*¢

The court’s comments as to remedying “abuses in the manage-
ment” were dicta since allegations on that subject had been set-
tled by stipulation. The only issue on appeal was the validity of
the trust, which the attorney general clearly had common-law

statutory dissolution proceedings. Baker v. Ducker, 79 Cal. 365 (1889), was apparently
thought inapplicable on the ground that the implied trust only ensured that church
property would continue dedicated to a particular religious doctrine. In contrast, this
was a case in which the congregation had divided over an administrative controversy
(location of church) rather than a doctrinal one.

240. 119 Cal. at 4883, 51 P. at 844. The court cites Weinbrenner v. Colder, 43 Pa. 244,
249 (1844), but the quoted language does not appear in that source.

241. 119 Cal. at 484, 51 P. at 844.

242. The basis of distinction, that religious and other charitable corporations could
not hold their property in trust in New York because charitable trusts were invalid in
this state (Id. at 486, 51 P. at 845) was erroneous, since New York’s rejection of the
implied trust theory for charitable corporations predated the invalidity of charitable cor-
porations in that state. See note 190 supra.

243. 113 Cal. 129, 45 P. 270 (1896).

244. Id. at 136, 45 P. at 271.
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authority to establish and defend against the donor’s attempts
to regain the property.?*® Nevertheless, the above passage is fre-
quently cited as a leading statement of the California attorney
general’s common-law authority to “remedy abuses” and to “su-
perintend the management” of a charitable trust.>*® The court’s
declaration, of course, goes well beyond the common-law powers
recognized in either England or the other American states.

In In re McDole’s Estate,*” decided in 1932, the California
Supreme Court made its first reference to the implied trust the-
ory in a case involving charitable trust validity and administra-
tion rather than a church property dispute.?*®* The problem
- arose when a testator bequeathed the residue of his estate to
“the Stubblefield Home for the Aged,” which was not incorpo-
rated or otherwise capable of taking title to property. The heirs
urged that the disposition was invalid, but the court disagreed.
The testator had used the name of a home operated by three
trustees under an earlier testamentary trust, and the court held
that the gift was, in effect, a gift to the trustees upon an implied
trust whose terms, clearly reminiscent of the trust used to re-
solve church property controversies, were sufficiently precise to
avoid the fatal indefiniteness:

A devise to a society or corporation organized for a charitable
purpose without further declaration of the use to which the gift
is to be put, is given in trust to carry out the objects for which
the organization was created. . . .2** Similarly a devise to -

245. See text accompanying note 34 supra.

246. E.g., In re Los Angeles County Pioneer Soc’y, 246 P.2d 1029, 1033 (1952), aff'd,
40 Cal. 2d 852, 257 P.2d 1 (1953); Brown v. Memorial Nat’l Home Foundation, 162 Cal.
App. 2d 513,.536-37, 329 P.2d 118 (1958) (construing Car. Corp. Cobe § 9505 (West
1977) (repealed in 1980)).

247. 215 Cal. 328, 10 P.2d 75 (1932).

248. Omitted from text discussion is a succession of intervening California decisions
on the application of charitable trust theory under section 1313 of the Civil Code, a
mortmain provision placing a one-third maximum on the proportion of an estate that a
testator can leave to a charitable corporation or in trust for a charitable use within a
specified period before death. In re Hamilton’s Estate, 181 Cal. 758, 186 P. 587 (1919)
(trust to say masses is charitable); In re Dol’s Estate, 182 Cal. 159, 187 P. 428 (1920)
(absolute gift to incorporated mutual benefit hospital not a gift in trust to a charitable
donee); In re Lubin’s Estate, 186 Cal. 326, 199 P. 15 (1921) (bequest to incorporated
Jewish congregation was charitable gift); In re Fitzgerald’s Estate, 62 Cal. App. 744, 750,
217 P. 773, 775-76 (1923) (absolute bequest to Catholic Bishop, a corporation sole, was
charitable gift for purposes of § 1313 since it could only be used for the charter purposes
of the corporation, which were charitable).

249. Here the court cited one treatise and three cases. The citation to “2 Perry on
Trusts (7th Ed.) p. 1258” is a reference to the implied trust doctrine in church property
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trustees who maintain a home for orphan children and indigent
widows is upon trust to apply the property for the maintenance
and care of those persons who reside in the home.?5°

As to corporations, the first sentence was dictum, since this case
did not involve a corporate donee. Nevertheless, this case has
frequently been cited as an expression of a California common-
law rule that charitable corporations hold their unrestricted do-
nations on an implied trust for their corporate purposes (rather
than subject to the internal governance involved in the principle
of corporate autonomy recognized elsewhere). This “common-
law rule” has also been codified in the California legislation
mentioned below.

In 1947 the California Legislature reaffirmed and. updated
its Nonprofit Corporations Law?** and also enacted comprehen-
sive code provisions governing the new category of “Corpora-
tions for Charitable Purposes.”*? The attorney general’s powers
as to charitable corporations were essentially identical to the
code powers he had enjoyed over nonprofit corporations since
1931—*“to ascertain the condition of its affairs and to what ex-
tent, if at all, it may fail to comply with trusts which it has as-

disputes. In re Winchester’s Estate, 133 Cal. 271, 65 P. 475 (1901), the only California
case, upheld a bequest to an unincorporated natural history society because the use was
clearly charitable and equity would not allow the trust to fail for want of a trustee. The
other two cited cases do not support the court’s proposition either: Dickenson v. City of
Anna, 310 I11. 222, 141 N.E. 754 (1923) (gift to charitable corporation was charitable for
purposes of rule against perpetuities; no reference to corporate donee’s holding “in
trust”); Rhode Island Hosp. Trust Co. v. Williams, 50 R.I. 385, 148 A. 189 (1929) (cy pres
applied to unrestricted gift to charitable corporation; no reference to corporate donee’s
holding “in trust”).

250. 215 Cal. at 334, 10 P.2d at 77, (citations omitted), followed in In re DeMars’
Estate, 20 Cal. App. 2d 514, 67 P.2d 374 (1937) (devise to unincorporated hospital held
valid charitable trust; court appointed trustee); Estate of Clippinger, 75 Cal. App. 2d
426, 171 P.2d 567 (1946) (gift to trustee of unincorporated association held valid charita-
ble gift).

251. In 1931, in the predecessor to CAL. Corp. CobE § 9505 (West 1977) (repealed in
1980), the legislature had provided that a nonprofit corporation

which holds property subject to any public or charitable trust shall be subject
at'all times to examination [by the attorney general] to ascertain the condi-
tions of its affairs and to what extent, if at all, it may fail to comply with trusts
which it has assumed or may depart from the general purposes for which it is
formed.
Act of June 12, 1931, ch. 871, § 605(c), 1931 Cal. Stat. 1847, 1852. In case of any such
failure or departure, the attorney general was authorized to institute “the proceedings
necessary to correct the same.” Id. While referring specifically to express trusts (“trusts
which it has assumed”), this 1931 statute was, of course, neutral on the question whether
a charitable corporation held its absolute gifts in trust for its corporate purposes.
252. Corporations Code Act, ch. 1038, §§ 10200-10208, 1947 Cal. Stat. 2309, 2419-22.
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sumed or may depart from the general purpose for which it is
formed,” with authority to institute “the proceedings necessary
to correct the noncompliance or departure” (section 10207).2°
But, unlike the earlier Nonprofit Corporations Law, the new
code provisions on charitable corporations had a specific section
on the corporation’s relationship to contributed assets. A chari-
table corporation could hold assets on an express trust, or it
could take property and funds “without specification of any
charitable or eleemosynary purpose.” In the latter case, “the
property or funds so received shall, nevertheless, be held upon
the trust that they shall be used for charitable and eleemosynary
purposes” (section 10206(c)).2** By this enactment California
seems to have codified the doctrine of implied trust as to un-
restricted donations to charitable corporations.

The California Supreme Court applied the new code provi-
sions for the first time in its 1953 decision, In re Los Angeles
County Pioneer Society.?®® Los Angeles Pioneer Society in-
volved an attempt to dissolve a corporation devoted to com-
memorating historical events and to distribute its assets among
its members. Citing common-law authorities, the supreme court
decided that the attorney general could intervene since he was
“a necessary party to proceedings affecting the disposition of as-
sets of a charitable trust.”?*® The court relied on code section
10207 as the sole authority for its ruling that “when assets are
held by a charitable corporation, as here, the duty to protect
such assets is expressly placed upon the Attorney General by the
Corporations Code.”?” The court concluded this point as
follows:

Under the Corporations Code a charitable corporation is sub-
ject to the same supervision by the Attorney General as is a
nonprofit corporation holding its assets subject to a charitable
trust, §§ 9505, 10207; see, 26 So. Cal. L. Rev. 80, and deviations
from the purposes stated in Pioneer’s articles are thus subject
to the same corrective measures that would be taken against a
trustee of a charitable trust that similarly refused to carry out

253. Id. § 10207, 1947 Cal. Stat. 2309, 2421-22 (codified as CaL. Corp. CoDE § 10207
(West 1977) (repealed 1980)).

254. Id. § 10206(c), 1947 Cal. Stat. 2309, 2421 (codified as CaL. Corp. CODE §
10206(c) (West 1977) (repealed 1980)). For an excellent summary of the law just a few
years after this statute, see Note, 26 S. CaL. L. Rev. 80 (1952).

255. 40 Cal. 2d 852, 257 P.2d 1 (1953).

256. Id. at 861, 257 P.2d at 6.

257. Id.
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its duties.?"®

The supreme court affirmed the trial court’s judgment ap-
pointing a successor trustee to continue the commemorative
activities. '

In Los Angeles Pioneer Society, the California attorney
general, who had not even been a party to the church property
disputes and the charitable trust administration cases discussed
thus far, became the central figure in the enforcement and su-
pervision of an implied trust in the case of charitable corpora-
tions. The attorney general’s supervisory jurisdiction was
thereby enlarged to reach property held by charitable corpora-
tions that was beyond his reach under the common law in other
states (except as to express trusts) and even by the common law
of California, except for the dictum in In re McDole’s Estate.?s®

The attorney general’s supervisory powers over religious
charitable corporations or trusts remained doubtful. The reli-
gious institution was not mentioned specifically in the legislation
on charitable corporations, and up to this point had not been
involved in any supervision case decided by the California
courts. Although not on center stage, a church was waiting in the
wings in the supreme court’s decision in Pacific Home v. Los
Angeles County.?®® In Pacific Home the issue was whether the
taxpayer corporation’s old-age home for Methodist leaders qual-
* ified for tax exemption. The state opposed exemption because
upon dissolution the taxpayer’s assets would go to the local con-
ference of the Methodist Church, whose corporate articles would
permit them to be used for nonexempt social as well as religious
and charitable purposes. The court rejected this argument and
ruled for the taxpayer because the corporation’s properties were
deemed to be impressed with a charitable trust “for the declared
corporate purposes,” which the attorney general had a duty to
enforce. It followed, the court said, “that neither plaintiff nor its
successor could legally divert its assets to any purpose other
than charitable purposes, and said property was therefore ‘irrev-
ocably dedicated’ to exempt purposes.”?*!

This was the first case suggesting that the attorney general

258. Id.

259. Pioneer cited the McDole case approvingly, along with an appellate opinion
that relied on it. Id. at 860, 257 P.2d at 6.

260. 41 Cal. 2d 844, 264 P.2d 539 (1953).

261. Id. at 852, 264 P.2d at 542-43.
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could enforce a trust against a church corporation, the Method-
ist Conference. In the peculiar hypothetical circumstances dis-
cussed in this tax case, however, it appears that if the Methodist
Conference took the property as successor of Pacific Homes it
would be, in effect, the trustee of an express trust, so the court’s
and the attorney general’s enforcement role would be no more
than an exercise of their familiar powers to enforce (establish
the validity of) an express charitable trust against any person or
corporation who was the trustee.

In 1959, California became the first state to enact the Uni-
form Supervision of Trustees for Charitable Purposes Act.**
This statute underlined the existing ambiguity concerning the
attorney general’s supervisory authority over religious charitable
trusts or corporations in California, since it stated that it did not
apply “to any religious corporation sole or other religious corpo-
ration or organization which holds property for religious pur-
poses.”?®* Subject to that exception, as noted earlier, the uni-
form legislation gave the attorney general clear statutory
authority to exercise registration, reporting, and enforcement
powers over charitable trusts.?®

In contrast to his inactivity with respect to religious charita-
ble trusts and corporations, the California attorney general was
very active in the 1950’s, 1960’s, and 1970’s in enforcement mea-
sures designed to ensure that the assets of other charitable insti-
tutions continued to be committed to their charitable purpose.
To mention only cases that reached the appellate level, in 1958
the attorney general obtained declaratory relief to resolve con-
flicting claims to the assets of charitable trusts created for Gold
Star mothers.?®® Later he sued a nonprofit corporation and its
distributees in dissolution to impress a charitable trust upon
property that the corporation had allegedly held in trust.?®

262. Act of June 30, 1959, ch. 1258, 1959 Cal. Stats. 3396 (codified as CaL. Gov’r
CobE §§ 12580-12597 (West 1980)). See generally Howland, note 221 supra.

263. CaL. Gov’r CopE § 12583 (West 1980).

264. See discussion in text accompanying notes 212-19 supra; 7 B. WiTKIN, SuM-
MARY OF CALIFORNIA Law § 37 (8th ed. 1974). i

265. Brown v. Memorial Nat’l Home Foundation, 162 Cal. App. 2d 513, 329 P.2d
118 (1958). In contrast, the attorney general had not even been a party in two cases that
came to the supreme court six years earlier involving property disputes between different
factions in a church. Providence Baptist Church v. Superior Court, 40 Cal. 2d 55, 251
P.2d 10 (1952); Rosicrucian Fellowship v. Rosicrucian Fellowship Nonsectarian Church,
39 Cal. 2d 121, 245 P.2d 481 (1952).

266. Lynch v. Spilman, 67 Cal. 2d 251, 261, 431 P.2d 636, 642, 62 Cal. Rptr. 12, 18
(1967) (held: trust could be imposed if property originally held for charitable purposes, a
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When charitable corporations refused to accept property devised
to them or were unable to accept it because they were no longer
viable, the attorney general obtained the appointment of alter-
nate trustees under the doctrine of cy pres.2*” The attorney gen-
eral was held to be an indispensable party in a proceeding to fill
vacancies among the cotrustees of a charitable trust,2®® and he
had standing to object to an order settling claims to accumu-
lated income in a charitable remainder trust.2®® Finally, in a case
decided in 1970, the attorney general invoked his statutory su-
pervisory authority over charitable corporations?’® to obtain a
judgment surcharging corporate officers and replacing them for
mismanagement in failing to invest charitable funds and make
them productive.?”* None of these cases involved churches or re-
ligious uses.

The first California case using the implied trust doctrine to
support supervisory jurisdiction over church corporations was
the court of appeal decision in Metropolitan Baptist Church of
Richmond, Inc. v. Younger.®™ The church in Metropolitan Bap-

matter to be determined at trial). See also Veterans’ Indus., Inc. v. Lynch, 8 Cal. App. 3d
902, 88 Cal. Rptr. 303 (1970) (cy pres to name successor on dissolution).

267. In re Estate of Faulkner, 128 Cal. App. 2d 575, 275 P.2d 818 (1954) (corpora-
tion refused to accept gift); In re Estate of Connolly, 48 Cal. App. 3d 129, 121 Cal. Rptr.
325 (1975) (corporation no longer viable). For another cy pres case, see note 266 supra.

268. In re Estate of Schloss, 56 Cal. 2d 248, 363 P.2d 875, 14 Cal. Rptr. 643 (1961)
(petition by cotrustee—attorney general not a party).

269. In re Estate of Horton, 11 Cal. App. 3d 680, 90 Cal. Rptr. 66 (1970). Although
the court said that the attorney general was “an overseer of charities representing the
public,” with standing to seek redress in the courts for contracts entered into by chari-
ties which are collusive or tainted by fraud or which demonstrate any abuse of trust
management, the court held that it had been cited to no “authority placing the Attorney
General in the position of a super administrator of charities” with authority to partici-
pate in or veto its contractual undertakings. Id. at 685-86, 90 Cal. Rptr. at 68-69. The
trustee’s settlement was approved despjte the attorney general’s objection.

270. CaL. Corp. CopE § 1027 (West 1977) (repealed 1980).

271. Lynch v. John M. Redfield Foundation, 9 Cal. App. 3d 293, 88 Cal. Rptr. 86
(1970).

272. 48 Cal. App. 3d 850, 121 Cal. Rptr. 899 (1975). A church was involved in People
v. Christ’s Church of the Golden Rule, 79 Cal. App. 2d 858, 181 P.2d 49 (1947), but in
that case the appeal was dismissed for lack of an appealable order. There the attorney
general had sought the removal of the trustee of Christ’s Church of the Golden Rule, an
accounting of the corporation’s assets, and the appointment of a receiver pending the
accounting. His complaint alleged that the church, a nonprofit California corporation
with assets exceeding $3 million, was completely dominated by the trustee, who had been
guilty of unauthorized expenditures and was about to sell corporate property and con-
vert the proceeds to his own use. Proceeding ex parte, the trial court removed the trustee
and appointed a receiver. Appellant attacked this action as a denial of due process,
which left the court without jurisdiction. Inexplicably, there was no argument that the
action denied religious freedom.
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tist was incorporated in 1956 as a California nonprofit corpora-
tion. Its articles of incorporation and uncontradicted extrinsic
evidence showed that the purpose of its founders was to estab-
lish “a Baptist church in Richmond, Contra Costa County, to
preach and teach the Scriptures in that city in essential accord
with the beliefs of fundamental Baptist churches.”?”* When the
church’s membership fell to six, including the pastor and his
family, the congregation voted unanimously to dissolve the cor-
poration and to distribute its $25,000 net assets (proceeds of
member contributions) in specified fractions to fundamental
Baptist churches in Dublin and Oakland, California, and Harlan,
Towa, and to a nondenominational seminary and a servicemen’s
center, also in California. The church petitioned the court for
authority to distribute its assets in accordance with the member-
ship decision, making the attorney general a party as required
by statute. Both the attorney general and the trial court opposed
the church’s plan of distribution. The attorney general proposed
that the assets be held in trust for the benefit of another funda-
mental Baptist church in Contra Costa County, if one should be
formed. In a decree that was affirmed by the court of appeal, the
trial court rejected that proposal as “not viable” and also re-
jected the church’s plan because some of its proposed distribu-
tees were not churches and the Iowa congregation was too dis-
tant.?* Ruling that the church held its property in trust “to
carry out the objects for which the organization was created,”*”®
objects that had now become impossible, the trial and appellate
courts applied the cy pres doctrine and modified the “trust” to
decree that the church property should be divided equally be-
tween the closest fundamental Baptist churches, the ones in
Dublin and Oakland, California.

No previous California appellate decision had discussed the
constitutionality of the implied trust doctrine under the first
amendment, so the court’s treatment of this subject broke new
ground in California law. The ruling principle, the court held,
was the implied trust doctrine, which embodied what the court
referred to as California’s “strong public policy that trust prop-
erty of a nonprofit religious or charitable corporation be not di-

273. 48 Cal. App. 3d at 855, 121 Cal. Rptr. at 902.

274. Id. ’

275. Id. at 858, 121 Cal. Rptr. at 903 (quoting Estate of Clippinger, 75 Cal. App. 426,
433, 171 P.2d 567, 572 (1946)).



805] CHURCHES AND TRUST DOCTRINES 879

verted from its declared purpose.”*”® Acknowledging that this
principle applied to charities in general, the church nevertheless
argued that the rule must yield to the first amendment when a
church was involved. Specifically, an autonomous congregation
must be allowed to make a binding decision on who should re-
ceive its assets in dissolution. Not so, the court held. The first
amendment merely required that the court adjudicate property
rights “without resolving underlying controversies over religious
doctrine.”*”” This was done by applying “neutral principles of
law, developed for use in all property disputes,” which were “ap-
plicable alike to all churches and other charitable organiza-
tions.””® In this case “neutral principles” meant the implied
trust doctrine, which safeguarded the property “in accordance
with the purpose of.the organization’s founders and its prop-
erty’s donors,” as modified by the court in the exercise of its cy
pres powers. Any ecclesiastical concern with this kind of dis-
positon was, the court said, “incidental and remote.””??®
Metropolitan Baptist represents an entirely new application
of the implied trust doctrine, even in the case of churches. The
case did not involve a doctrinal or administrative controversy,
resolved by the application of an implied trust to ensure that
property continued to be used for the benefit of those who ad-
hered to the original purpose, as did Baker v. Ducker or
Wheelock v. First Presbyterian.®® In Metropolitan Baptist a
unanimous church membership resolved how the church’s prop-
erty should be distributed—to designated Baptist churches and
to other organizations engaged in religious missions—but the
court used the implied trust doctrine to substitute its own plan
of distribution. If this represented the application of a “neutral
principle,” it was no more “neutral” than the rule advocated by
the church—that the court give effect to the unanimous decision
of the congregation (so long as that decision did not divert the
property from an acknowledged -charitable purpose). The
church’s proposal would minimize official intervention in church
affairs, whereas the implied trust doctrine advocated by the at-

276. 48 Cal. App. 3d at 858, 121 Cal. Rptr. at 903.

277. Id. at 859, 121 Cal. Rptr. at 904 (quoting Presbyterian Church v. Mary E.B.
Hull Memorial Presbyterian Church, 393 U.S. 440, 449 (1969), discussed in text accom-
panying note 355 infra).

278. 48 Cal. App. 3d at 859, 121 Cal. Rptr. at 904.

279. Id.

280. See text accompanying notes 232 & 238 supra.
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torney general and the court inevitably involved those officers in
reviewing ecclesiastical decisions and church doctrines and
purposes.?®!

Since Metropolitan Baptist there have been six California
Court of Appeal decisions discussing the application of the im-
plied trust doctrine to churches or religious charitable corpora-
tions. The California Supreme Court has never ruled on this
question, either from the standpoint of substantive trust law or
first amendment considerations.

_ The first of the appellate decisions, Queen of Angels Hospi-
tal v. Younger*** prevented a church-related hospital from
abandoning its hospital activity and using its property to pro-
vide service through clinics. In answer to the church’s argument
that freedom of religion precluded the kind of scrutiny of reli-
gious activities involved in the California statutes and cases un-
less there was a compelling state interest, the court cited Metro-
politan Baptist for “the established rule that the application of
neutral principles to situations not involving the internal opera-
tions of a religious group infringes on no First Amendment
rights.”?¢® This adds little to the earlier ruling.

In contrast, Wilson v. Hinkle,? a church property dispute,
questioned the continued authority of Metropolitan Baptist,
suggesting that the neutral-principles doctrine recently estab-
lished by the United States Supreme Court had rendered obso-
lete that case’s reliance on the implied trust doctrine.?®*® The im-
plied trust theory was also rejected as a viable means of
resolving church property disputes under neutral principles in
the Somoan Congregational case, discussed below, and in the

281. For example, the court designated the two recipients because they were “fun-
damental Baptist churches,” a judgment the court could hardly have made without in-
cluding some potential recipients and excluding others on the basis of doctrinal consider-
ations about which were “fundamental Baptist” and which were not.

282. 66 Cal. App. 3d 359, 136 Cal. Rptr. 36 (1977).

283. Id. at 370, 136 Cal. Rptr. at 42. The court also said it was “well-established that
a religious group may not claim the protection of the First Amendment with respect to
its purely secular activities.” Id. The “purely secular activities,” which the court said did
not involve “the internal operations of a religious group,” id., included the following
from the articles of incorporation quoted by the court: “ “To establish, . . . and operate a
hospital . . .; [t]o perform and to foster and support acts of Christian charity . . . to
practice, foster and encourage religious beliefs and activities, particularly those of the
Holy Roman Catholic Church. . . .’” Id. at 366, 136 Cal. Rptr. at 40.

284. 67 Cal. App. 3d 506, 136 Cal. Rptr. 731 (1977).

985. Id. at 511-12, 136 Cal. Rptr. at 734-35. The neutral-principles doctrine is dis-
cussed in text accompanying notes 355-64 infra.
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succeeding cases of Presbytery of Riverside v. Community
Church,**® and Protestant Espicopal Church v. Barker.2®" As the
court observed in Barker, “[t]he implied trust theory almost in-
evitably puts the civil courts squarely in the midst of ecclesiasti-
cal controversies.’”?8

California’s substantial innovations in the application of the
implied trust doctrine to churches are best illustrated on the
facts of the remaining two cases, Samoan Congregational, a
church property dispute, and Faith Center, an attorney general
supervision case. Both were discussed at the beginning of this
Article.

Like the three other cases mentioned above, the Samoan
Congregational®® case rejected the use of the implied trust doc-
trine that California has followed in the resolution of church
property controversies for almost a century, since Baker v.
Ducker and Wheelock v. First Presbyterian. The court rebuffed
the contention that the church corporation held its assets in
trust for the hierarchical association. Instead, the court applied
“neutral principles” to look at the corporate articles and bylaws
and concluded that they vested control of the corporation and
its property in the board of directors and that “there is no in-
tent whatsoever to create either an express or implied trust on
behalf of plaintiff or those members who are loyal to the parent
church.”?*® The implied trust doctrine was rejected on the con-
stitutionally sound basis that a reference to netural corporate
documents and a granting of considerable autonomy to a church
corporation will minimize the court’s involvement with the doc-
trinal and ecclesiastical matters necessarily involved in any as-
certainment and enforcement of the original purpose of the
church corporation’s founders or donors.

Where did this approach lead in the resolution of this
church property dispute? In the companion Samoan Congrega-
tional case,** which arose on the minority’s petition for involun-
tary dissolution, the court had to decide what to do with the

286. 89 Cal. App. 3d 910, 152 Cal. Rptr. 854 (1979).

287. 115 Cal. App. 3d 599, 171 Cal. Rptr. 541 (1981).

288. Id. at 618, 171 Cal. Rptr. at 551.

289. Samoan Congregational Christian Church in the United States v. Samoan Con-
gregational Christian Church of Oceanside, 66 Cal. App. 3d 69, 135 Cal. Rptr. 793 (1977),
discussed in text accompanying note 4 supra.

290. 66 Cal. App. 3d at 78, 135 Cal. Rptr. at 798.

291. Fuimaono v. Samoan Congregational Christian Church of Oceanside, 66 Cal.
App. 3d 80, 135 Cal. Rptr. 799 (1977).
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corporation’s property. Although neutral as between the contes-
tants, the attorney general insisted that the church assets were
impressed with a charitable trust and that therefore they “must
be distributed for church purposes under the cy-pres doc-
tine.”?*? The contestants agreed and stipulated that if the court
found for the plaintiff the assets should be transferred to an-
other corporation serving the same area. This was apparently
the order entered by the trial court, which was affirmed on ap-
peal. In view of the court’s apparent rejection of the implied
trust doctrine and its heavy reliance on corporate autonomy,
who would have received the property on dissolution if there
had been no stipulation? Under the implied trust theory, the
court in Metropolitan Baptist exercised the cy pres authonty to
designate successor takers on dissolution.?®® Under the “corpo-
rate autonomy” approach, the decisions of the corporate or
church authorities within the framework of the corporate arti-
cles would be final on who should take on dissolution, so long as
they did not direct the property outside the broadly defined lim-
its of permissible charitable activities. The latter approach is
clearly preferable in terms of minimizing official interference
with ecclesiastical autonomy. '

It is ironic that the implied trust theory, which originated in
the resolution of church property disputes and which four Cali-
fornia Court of Appeal decisions have now rejected for that pur-
pose, seems to persist in California as a common-law basis for
the regulation of churches.

The Faith Center case?*®* relied on the implied trust theory
as a basis for the attorney general’s exercise of supervisory au-
thority over church corporations and related entities. This sub-
ject has been decisively influenced by California legislation, both
before and after the court’s decision.

Effective January 1, 1980, the Corporations Code provisions
on Nonprofit Corporations and Corporations for Charitable or
Eleemosynary Purposes (including key sections 9505, 10206, and
10207) were repealed and replaced by a comprehensive new cod-
ification that established separate consolidated sections on Non-
profit Public Benefit, Nonprofit Mutual Benefit, and Nonprofit

292. Id. at 83, 135 Cal. Rptr. at 800.

293. Discussed in text accompanying note 272 supra.

294. Younger v. Faith Center, Inc., Civ. No. 56574 (Cal. Ct. App. Aug. 29, 1980)
(unpublished), discussed in text accompanying note 13 supra.
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Religious Corporations.?®® There are persuasive indications that
the new codification of Nonprofit Religious Corporations?*® was
intended to repeal the implied trust doctrine and limit the
court’s and the attorney general’s supervisory powers to the au-
thority specifically conferred by this legislation. The implied
trust language from section 10206(c) was not reinstated in the
new legislation.?*” In addition, the attorney general is not listed
as one of the parties who can bring an action to remedy a breach
involving a religious corporation,?*® a definite change from the
prior law and a contrast to the provisions governing public bene-
fit or mutual benefit corporations.?*® The standards of conduct
for directors of religious corporations are also less stringent than
for the other types of corporations.®® These distinctions are said
to have stemmed from concerns about the special first amend-
ment position of the religious corporation and from policy dis-
agreements among the draftsmen on how much regulation
should be imposed on the secular affairs of churches.*
Although the new Nonprofit Religious Corporations Code
“seriously limited official supervisory authority over religious cor-
porations, it did not eliminate it altogether, as did the California
enactment of the Uniform Supervision of Trustees for Charita-
ble Purposes Act, which exempted any “religious corporation or
organization which holds property for religious purposes.”* In
section 9230 the new code gave the attorney general power,
“upon reasonable ground to believe that the following condition
or conditions have occurred or do exist,” to examine a corpora-
tion to determine whether (1) it failed to qualify as a religious

295. Act of Aug. 29, 1978, ch. 567, 1978 Cal. Stats. 1740 (amended by Act of Sept.
14, 1979, ch. 681, 1979 Cal. Stat. 2130) (codified as CAL. Corp. CoDE §§ 5110-6910, 7110-
8910, 9110-9690 (West Supp. 1981)). For an excellent history of this new legislation and
its antecedents, see Abbott & Kornblum, The Jurisdiction of the Attorney General Over
Corporate Fiduciaries Under .the New California Nonprofit Corporation Law, 13
U.S.F.L. Rev. 753 (1979). For a more critical analysis, see Toms & Runquist, The Gov-
ernment’s Role in the “Purification” of Religious Organizations, 7 PEPPERDINE L. REv.
355 (1980); Note, note 11 supra.

296. Cav. Corp. CopE § 9110-9160 (West Supp. 1981).

297. See Car. Corr. CobE §§ 5140, 9140 (West Supp. 1981). Section 10206(c) is
quoted and discussed in text accompanying note 254 supra.

298. CaL. Core. CopE § 9142 (West Supp. 1981).

299. See CaL. Corp. CoDE §§ 5142, 7142 (West Supp. 1981); Abbott & Kornblum,
supra note 295, at 789, 792.

300. Abbott & Kornblum, supra note 295, at 793.

301. Id. at 790.

302. CAL. Gov't Conk § 12853 (West 1980), discussed in text accompanying note 262
supra.
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corporation; (2) there had been fraudulent activity in connection
with corporate property; (3) such property had been diverted for
personal benefit; (4) contributions solicited from the general
public for specific corporate purposes had been diverted from
their stated purpose; or (5) there had been substantial diversion
of corporate assets from stated corporate purposes.®*®

The outcry caused by the attorney general’s investigatory
activities under the new Nonprofit Religious Corporations Code
and his interpretations of prior law, such as in the Faith Center
and Worldwide Church of God cases,** resulted in the repeal of
section 9230 of the new code just nine months after it became
effective. The repealing legislation seems calculated to eliminate
any existing statutory or common-law basis for attorney general
supervisory jurisdiction over church corporations other than the
limited authority specifically enacted in the new bill. Thus, after
citing federal and state constitutional guarantees of free exercise
and nonestablishment, section one of the new legislation
declares:

Such protections and heritage require that government action
regarding religious bodies must be narrow and minimal. The
Legislature hereby declares that the power of the State of Cali-
fornia with respect to the formation, existence, and operation
of religious corporations shall be limited to those expressly pro-
vided in statutes duly enacted by this Legislature. . . .3

Section 9230 is then reenacted to give the attorney general au-
thority to challenge a religious corporation’s qualification, to en-
force or obtain restitution under the criminal laws, to assist state
agencies in regulating activities in which religious corporations,
along with other entities, are engaged, and to institute an action
to enforce the “charitable trust” when property has been solic-
ited and received from the general public on a representation
that it would be used for a specific charitable purpose other than
general corporate support and it is being diverted from such
purpose.®® The attorney general is forbidden from exercising
any other powers “with respect to any corporation incorporated
or classified as a religious corporation under or pursuant to this

303. CaL. Corp. CopE § 9230 (West Supp. 1981).

304. See notes 11-16 and accompanying text supra.

305. S.B. 1493 (known as the Petris Bill), 1980 Cal. Stats. ch. 1324, § 1.

306. CaL. Corp. CoDE § 9230(b),(c) & (d) (West Supp. 1981) (amended by S.B. 1493,
1980 Cal. Stats. ch. 1324).
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Code.”®*” In view of this drastic reduction in the extent of super-
visory authority that the attorney general had been exercising
over religious charitable corporations under former section 9230
and the so-called “public trust doctrine,” it is not surprising that
the attorney general responded to the passage of this legislation
by dismissing the Faith Center and Worldwide Church of God
cases and the investigations described earlier.3°®

VI. CoNSTITUTIONAL CONSIDERATIONS AND CONCLUSION
A. Regulatory Authority

As shown in Parts II and III, the attorney general had a
clear common-law duty to invoke the inherent powers of a court
of equity to establish and defend charitable trusts. As applied to
churches or religious trusts, that enforcement power is not likely
to impinge upon first amendment rights, since it is supportive of
the trust and the trustee. The attorney general’s exercise of what
this Article has called responsive representation®® can likewise
be supportive of the trust, but it can also pose threats to reli-
gious freedom if that officer attempts to substitute his judgment
for the judgment of church authorities in replacing the trustees
or remodeling the trust by cy pres. When applied to religious
trusts or church corporations, the other two enforcement func-
tions, investigation and supervision and challenging breaches
of trusts, are inevitably at odds with the free exercise and anti-
establishment guarantees of the first amendment to the United
States Constitution.

Most of the examples of regulatory authority asserted over
religious trusts or church corporations come from California in
the last decade. In that state, the attorney general has asserted
the common-law right to “supervise” church corporations and
trusts for religious purposes on the basis that all such entities
“are trustees of their assets for public benefit.”*!® This theory,
which has been called the “public trust doctrine,” has been used
by the California attorney general as the basis for the following
actions, aimed at investigating or correcting alleged breaches of
trust involving church properties (principally misappropriation

307. CaL. Corp. Cope § 9230(a) (West Supp. 1981).

308. AG will Dismiss Cases Involving Religious Groups, L.A. Daily J., Oct. 15, 1980;
notes 13-16 and accompanying text supra.

309. See generally text accompanying notes 140-50 supra.

310. Respondent’s Brief, supra note 16, at 16-17.
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for personal use or other diversion from religious use):

1) taking over management of church properties and finances
by appointment of a receiver;

2) seeking to remove church officers and trustees and appoint
successors;

3) seeking accounting of funds received and disbursed by
church officers and corporations;

4) seeking discovery of numerous categories of financial, corpo-
rate, and personnel documents, including communications
among church officials and ministers;*'* and

5) replacing church decisions with his own recommendations
for disposition of church assets by cy pres.’?

Other attorneys general have asserted their common-law en-
forcement powers as a basis for investigating the activities and
administration of public charities,3!®* but in no other state has
this investigatory power been applied to church corporations or
to religious trusts.

As is evident from Parts II and III, claims to common-law
authority for attorney general supervisory jurisdiction over reli-
gious charities are grossly overstated, if not altogether specious.
Such authority is even withheld in all state statutes conferring
supervisory jurisdiction, as shown in Part IV. Finally, Part V
shows that California’s public trust doctrine is descended not
from the common law of judicial and attorney general enforce-
ment authority over charitable trusts, but from a misapplication
of the implied trust doctrine that the English and American
courts evolved as a tool for resolving church property disputes.
Born a naked legal fiction, the doctrine of implied trust had a
robust role in church property disputes in this country for about
a century but has now been consigned to oblivion as a dispute-
settlement mechanism by 1969 and 1979 United States Supreme
Court decisions holding it unconstitutional.?'* With that illegiti-
mate ancestry, California’s unique court decisions and legislative
enactments using the implied trust doctrine to justify judicial
and attorney general supervision of religious charities are at
least seriously suspect on the same grounds. The California
Court of Appeal decisions on church property disputes are tak-

311. See notes 10-15 and accompanying text supra.

312. See Metropolitan Baptist Church of Richmond, Inc. v. Younger, 48 Cal. App.
3d 850, 121 Cal. Rptr. 839 (1975), discussed in text at note 272 supra.

313. See cases discussed in text accompanying notes 150 & 152 supra.

314. Cases discussed in text accompanying notes 355-56 infra.
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ing these constitutional doubts seriously,®'® and the Legislature
has responded to the excesses of the attorney general by re-
scinding the legislative basis for the public trust doctrine.’!®

The first section of this Part will discuss the validity of at-
torney general enforcement and supervisory powers over reli-
gious trusts and corporations, measuring them against the relig-
ion clauses of the first amendment. The treatment is necessarily
illustrative rather than exhaustive.?'?

1. Free exercise

Because an assertion of judicial and attorney general super-
visory jurisdiction over religious charitable trusts and corpora-
tions provides a means of state surveillance, regulation, and con-
trol over the exercise of religious privileges, it is at least a
presumptive violation of the guarantee of free exercise of relig-
ion. As practiced in California, where the attorney general has
invoked equity powers to prevent religious charities from de-
parting from the general purpose for which they were formed,3®
this supervision inevitably involves official authorities in moni-
toring and ruling upon religious doctrine and practice, since the
purposes of a religious organization are, by definition, overtly re-
ligious in nature. Surveillance of churches and official considera-
tion of religious matters are clearly forbidden by the first
amendment.®!®

The mechanisms of enforced disclosure incident to such sur-
veillance and determination are also unconstitutional. As the
American Civil Liberties Union of Southern California argued in
one of the Worldwide Church of God cases:

No single device is more evocative of inquisitorial power or sus-
ceptible to inquisitorial abuse than the power of coerced disclo-
sure. Theoretical free exercise is of little moment if the private
church organizations which give substance and: effect to joint
belief are subject to surveillance and control, their institutional
records and papers may be seized, their leaders may be sum-

315. Cases discussed in text at notes 284-87 supra.

316. See text accompanying note 304 supra.

317. See generally Note, note 11 supra; Weiss, Privilege, Posture and Protec-
tion—“Religion” in the Law, 73 YALE L.J. 593 (1964); Toms & Runquist, note 295 supra;
other authorities cited at note 11 supra.

318. See text accompanying note 272-308 supra.

319. Presbyterian Church v. Mary E.B. Hull Memorial Presbyterian Church, 393
U.S. 440 (1969); Surinach v. Pesquera de Busquets, 604 F.2d 73 (1st Cir. 1979).
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moned to submit to public interrogation and to justify the
manner in which they carry out their religious mission.3?°

The Supreme Court’s earliest holding on this subject, that com-
pelled disclosure of NAACP membership lists violated the first
amendment rights of free speech and free association,**' was fol-
lowed by a whole line of precedents the Supreme Court recently
characterized as standing for the proposition that compelled dis-
closure “cannot be justified by a mere showing of some legiti-
mate governmental interest.”*?? Instead, the proposed “subordi-
nating interests of the State must survive exacting scrutiny.”s*?
This “strict test” is necessary, the Court said, ‘“because com-
pelled disclosure has the potential for substantially infringing
the exercise of First Amendment rights.”?*

The regulatory facts in Surinach v. Pesquera de Busquets®*®
are probably more analogous to the attorney general’s supervi-
sory jurisdiction over religious entities than those of any other
federal appellate decision. In Surinach the Court of Appeals for
the First Circuit enjoined the Puerto Rican Department of Con-
sumer Affairs from compelling Catholic schools to disclose
financial information the Department needed for its inflation-
controlling investigation into the skyrocketing costs of private
schools. In holding that this inquiry infringed religious freedom,
the court stated:

The Department’s attempt to take its first steps down its regu-
latory road by gathering information accordingly are suspect,
both in light of the purpose for which the information is sought
and in itself, for as has long been recognized, “compelled dis-
closure has the potential for substantially infringing the exer-
cise of First Amendment rights.” Buckley v. Valeo, supra, 424
U.S. at 66, 96 S.Ct. at 657. We see that potential in the chilling
of the decision making process, occasioned by the threat that
those decisions-will become the subject of public hearings and
that eventually, if found wanting, will be supplanted by gov-

320. Brief of American Civil Liberties Union of Southern California et al. as Amici
Curiae at 13-14, Worldwide Church of God, Inc. v. California, 449 U.S. 900 (1980) (deny-
ing cert.).

321. NAACP v. Alabama, 357 U.S. 449, 462 (1958). See also Shelton v. Tucker, 364
U.S. 479 (1960).

322. Buckley v. Valeo, 424 U.S. 1, 64 (1976).

323. Id.

324. Id. at 66.

325. 604 F.2d 73 (1st Cir. 1979).
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ernmental control.2¢

A systematic monitoring of the financial affairs of churches al-
most certainly infringes the free exercise of religion. The more
intrustive official interventions, such as the appointment of a re-
ceiver or the replacement of church officers, are even more obvi-
ous infringements of free exercise.

2. Establishment

As a means of institutionalizing a control relationship be-
tween state officials and religious institutions, the public trust
doctrine was, in itself, a forbidden establishment of religion. The
means by which the attorney general’s supervisory jurisdiction
was implemented—from the extreme remedy of receivership to
the mere monitoring of activities—also constitute a forbidden
official entanglement in church affairs. As Professor Laurence H.
Tribe argued (as counsel) in one of the Worldwide Church of
God appeals, “For the State, through its receiver, to run a
church—even for the time it takes to prepare for and conduct a
trial—is an ‘establishment of religion’ in its purest and most ob-
vious form.”*?” More generally, as the American Civil Liberties
Union argued in an earlier proceeding: “If the common law
transforms every California church into a public trust with the
State as the ultimate trustee for the beneficiary public, then the
State is the ultimate establishment.”®?® In other words, controls
exercised over churches or religious leaders should have to be
justified under the police power, subject to the constraints of the
first amendment. But under the public trust doctrine the state
asserts an enforcement position under charitable trust theory
that gives it an additional source of power over religious organi-
zations. That increment of power—more than the state enjoys
over individuals or businesses—adds up to an establishment of

326. Id. at 78. Accord, Fernandes v. Limmer, 465 F. Supp. 493, 504-05 (N.D. Tex.
1979). )

327. Appellant’s Opening Brief at 94, People v. Worldwide Church of God, Inc., Civ.
No. 57321 (Cal. Ct. App. June 30, 1980). Leo Pfeffer, attorney for amici curiae, called
this “[t]he most flagrant violation of the mandate of the establishment clause,” declaring
that “[t]he very appointment of a receiver to manage and control the operation of a
church reeks of excessive entanglement.” Motion for Leave to File Brief Amici Curiae
and Brief of National Council of Churches of Christ in the U.S.A,, et al. at 20, World-
wide Church of God, Inc. v. California, 449 U.S. 900 (1980) (denying cert.). Accord,
Worthing, supra note 11, at 146.

328. Brief, supra note 320, at 15.
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religion.

This is essentially the same point noted by the New York
Court of Appeals in 1854: If religious corporations hold their
property in trust for the members and purposes of the church,
this will inevitably involve the courts in the administration of
the entire property of religious corporations and in the interpre-
tation of church doctrines.?*® This was also the result the United
States Supreme Court sought to avoid by holding the implied
trust doctrine unconstitutional in church property disputes.?3® It
would be ironic if a doctrine that was impermissible as a basis
for choosing between two contending factions in a dispute over
church property could nevertheless be employed as a basis for
granting an equity court and the attorney general continuing su-
pervisory jurisdiction over the administration of that same
property.

If the public trust doctrine is not an invalid establishment
on its face, it must surely be so in its implementation. If
churches and religious trusts are obliged to account to the attor-
ney general, who is authorized to examine their affairs, supervise
the management of their property, and regulate their activities,
an institutionalized entanglement would seem to be ines-
capable.®®* Thus, in Surinach v. Pesquera de Busquets,’*? the
court gave the church schools injunctive relief because the De-
partment’s financial oversight was a violation of the establish-
ment clause:

The subpoenas which generated this controversy sought ex-
tremely detailed information about the expenditure of funds of
these Catholic schools. If the schools are forced to comply, that
information will be subjected to governmental perusal, to pub-
lic examination, and ultimately may form the basis for signifi-
cant governmental involvement in their fiscal manage-
ment. . . . This governmental program thus has the “self-
perpetuating and self-expanding propensities” which have
alerted courts to an increased danger of an unconstitutional

329. Robertson v. Bullions, 11 N.Y. 243, 247 (1854), discussed in text accompanying
note 185 supra.

330. Presbyterian Church v. Mary E.B. Hull Memorial Presbyterian Church, 393
U.S. 440 (1969); Jones v. Wolf, 443 U.S. 595 (1979), discussed in text accompanying
notes 355-56 infra.

331. Brief, supra note 320, at 15-16. Cf. Walz v. Tax Comm’n, 397 U.S. 664, 676
(1970); Lemon v. Kurtzman, 403 U.S. 602 (1971); Levitt v. Committee for Pub. Educ. &
Religious Liberty, 413 U.S. 472 (1973).

332. 604 F.2d 73 (1st Cir. 1979).
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degfee of entanglement.

. [T]his regulatory scheme . . . does, however, permit it
to intrude upon decisions of religious authorities as to how
much money should be expended and how funds should best
be allotted to serve the religious goals of the schools. [This]
form of involvement strikes us as “a relatlonshlp pregnant with
dangers of excessive governmental direction of church schools
and hence of churches.’’s33

What Surinach said of government financial supervision of
church schools is, of course, even more true as to government
supervision of churches. The fact that the apprehended dangers
have not yet occurred is irrelevant. One of the significant func-
tions of the establishment clause is to prohibit structural rela-
tionships under which abuses (such as interferences with the
free exercise of religion) can occur. The whole theory of entan-
glement focuses on “potential” rather than proof of harm. The
fact that there may have been no intent to regulate the ecclesi-
astical affairs of churches under the public trust doctrine or
other supervisory effort is likewise insufficient, since probable ef-
fect, as well as intent, is a test of the validity of regulations of
this nature.*** The North Carolina Supreme Court used similar
reasoning in holding that that state’s Solicitation of Charitable
Funds Act could not be constitutionally applied to churches be-
cause of the danger of entanglement.’*

333. Id. at 78, 79 (quoting Lemon v. Kurtzman, 403 U.S. 602, 620 (1971)). Accord,
Heritage Village Church & Missionary Fellowship v. State, 299 N.C. 399 263 S.E.2d 726
(1980): :

As applied to religious organizations, the enforcement of these provisions inevi-

tably entangles the state and its agencies in a persistent inquiry into whether

particular expenditures of a religious organization are secular or religious in
nature, or whether the religious expenditures support the same religious pur-

poses represented in the organization’s license application. . . .

- The potential exists for the state not only to substitute its own judg-
ment as to the substantive “purpose” of a particular expenditure, but also to
inject itself into the very center of religious disputes.

Id. at 735 (footnote omitted).

334. “While we agree that there has been no showing of any purpose to inhibit relig-
ion, the effect of the Commonwealth’s actions, even though aimed at private schools in
general, constitutes a palpable threat of state interference with the internal policies and
beliefs of these church related schools.” 604 F.2d at 76-77.

335. Heritage Village Church & Missionary Fellowship v. State, 299 N.C. 399, 263
S.E.2d 726 (1980):

Absent narrow circumstances of outright fraud or collusion or other specific

illegality, the propriety of a religious organization’s expenditures can be evalu-

ated only by reference to the organization’s own doctrinal goals and proce-
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These rulings clearly invalidate the use of the public trust
theory and other efforts to acquire supervisory jurisdiction over
church corporations and religious charitable trusts.

3. Compelling state interest and alternate means tests

The only way a governmental entity can validly take action
that constitutes an infringement on the free exercise of religion
is (1) to justify its action under some “compelling state interest”
and (2) to show that there are no less intrusive alternative
means by which that interest can be vindicated.®*® The free ex-
ercise violation entailed in judicial and attorney general supervi-
sion of religious charities cannot pass either part of that test.
There is no compelling state interest in such supervision, and
there are less intrustive alternative means to vindicate the
state’s interest in this area. '

Despite the important public interest in the inflation-con-
trolling efforts of the Department in the Surinach case, the de-
partmental orders that the church schools produce financial in-
formation were invalidated by the court of appeals because the .
department was unable to show that those interests “[rose] to
the level of those which have been found to outweigh First
Amendment religious freedoms.”3%” Other cases which have ap-
plied the rule that the state cannot infringe upon religious free-
dom without meeting the stringent compelling state interest test

dures. The question of proper purpose is an ecclesiastical one, and its resolu-

tion necessarily entails an interpretive inquiry into possible deviations from

religious policy. “But this is exactly the inquiry that the First Amendment pro-

hibits. . . .” Serbian Orthodox Diocese v. Milivojevich, 426 U.S. 696, 713

(1976). . . .

We do not intend to intimate that the state will inevitably seek to apply

the Act’s provisions to religious organizations in such a way as to dictate the

bounds of religious purpose. But the potential for such abuse is clear when the

factors discussed above are considered cumulatively. We find that the Act, as

applied to plaintiff religious organizations, is characterized by excessive entan-

glements between the state and religion and poses significant risks of secular

interference with the rights of conscience.
299 N.C. at 415-16, 263 S.E.2d at 735-36 (citations omitted). i

336. Thomas v. Review Bd., 450 U.S. 707, 715 (1981); Sherbert v. Verner, 374 U.S.
398, 403, 406 (1963); Wisconsin v. Yoder, 406 U.S. 205, 229-30 (1972); People v. Woody,
61 Cal. 2d 716, 394 P.2d 813, 40 Cal. Rptr. 69 (1964); L. TRiBE, AMERICAN CONSTITU-
TIONAL LAw 846-59 (1978).

337. 604 F.2d at 80. See also Tribe, Foreword: Toward a Model of Roles in the Due
Process of Life and Law, 87 Harv. L. REv. 1, 22-26 (1973) (arguing for a similar test in
the establishment area).
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underline the vitality of this requirement.%®

What is the compelling state interest in investigating, super-
vising, and correcting breaches of trust in religious charitable
trusts and corporations? What kinds of breaches are likely to
occur in the context of churches or religious trusts? The studies
that led to the passage of the Uniform Supervision of Trustees
for Charitable Purposes Act disclosed very little dishonest ad-
ministration of charitable trusts generally and apparently re-
ported no concerns whatever with religious organizations. As to
charitable trustees generally, they reported six principal types of
abuses: (1) unwise investments, (2) vacancies in the trusteeship,
(3) need to remodel the trust instrument under cy pres because
of changed conditions, (4) dormancy of the trust or lack of initi-
ative by the trustee, (5) danger of reversion for noncompliance
with conditions of the gift, and (6) excessive compensation to
the trustee.®*® None of these seems of significant public concern
with respect to churches or religious charitable trusts. While
there may be cases of such abuses by trustees holding for the
benefit of churches, the church’s own rights of enforcement of
the trust—sufficient in some cases even to deny the attorney
general any enforcement role as a matter of law—3¢° seem at
least sufficient to prevent the state from having any “compelling
state interest” in the enforcement of religious charitable trusts
for the benefit of organized churches or their purposes.

As for incorporated charities, including incorporated
churches, the significant alternative enforcement mechanisms
that could be used for charitable corporations (which justified
the common-law restrictions on judicial and attorney general en-
forcement of this form of charity®*!) make this an even clearer
case for the absence of a compelling state interest. For example,
church members’ self interest moves them to watch their lead-

338. E.g., Edwards v. Maryland State Fair & Agricultural Soc’y, Inc., 628 F.2d 282
(4th Cir. 1980); International Soc’y for Krishna Consciousness, Inc. v. Bowen, 600 F.2d
667, 669 (7th Cir. 1979); United States v. Boesewetter, 463 F. Supp. 370 (D.D.C. 1978);
Iskon v. Hays, 438 F. Supp. 1077 (S.D. Fla. 1977); ¢f. Heffron v. International Soc’y for
Krishna Consciousness, 101 S. Ct. 2559 (1981) (time, place, and manner restrictions on
distribution of religious literature at state fair must be justified by a “significant govern-
mental interest” and must leave open ample alternative channels to communicate the
information).

339. Bogert, supra note 207, at 635-36, 643; Note, State Supervision of the Admin-
istration of Charitable Trusts, 47 CoLum. L. Rev. 659, 660-61 (1947).

340. See text accompanying note 154 supra.

341. See text accompanying notes 161-92 supra.
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ers’ performances, and they can exercise significant corrective
control by the power of the purse. Unlike the traditional charita-
ble trust, which involved the administration of an endowed fund
contributed in the past, a church is generally dependent upon a
continued flow of contributions from its members. The confi-
dence of church membership is therefore an essential ingredient
for church officers and trustees. If the membership, or any indi-
vidual member, is dissatisfied with the decisions of its leaders or
even with their nondisclosure or inaccessibility to questions
about financial matters, they can withhold further contributions
and other patronage. That is the ultimate membership control
over churches. On the other hand, as to funds already contrib-
uted without any express trust or restriction, the rule should be,
as has been held:

[Bly his act of donating his money he manifests his decision to
entrust the control and disposition of his funds to the Church
and those who manage it. And the donor has no right to re-
trieve, control, or direct the manner in which the money so
given shall be used simply because he has made such contribu-
tions to the Church, nor because he is a member of the class
which may be benefited by the carrying out of its purposes.®*

This ruling that a contributor has no enforceable interest in an
unrestricted donation to a church—the antithesis of the discred-
ited implied trust doctrine—should foster the kind of “hands off
churches” approach that is consistent with churches’ special po-
sition under the first amendment.%*®

The state is also obliged, as the court of appeals concluded
in Surinach, “to show that it has pursued its secular objectives
in the manner which is least intrusive upon religious con-
cerns.”®* The fact that there are alternative, less intrusive
means available to vindicate the state’s interests negates the ex-
istence of a compelling state interest and shows that the attor-

342. Stone v. Salt Lake City, 11 Utah 2d 196, 201, 356 P.2d 631, 634 (1960).

343. Compare this ruling with CaL. Corp. Cobe §§ 9511, 9512, 9514, 9243(c)(1),
9243(h) (West Supp. 1981), which give members of nonprofit religious corporations
rights of inspection of corporate membership and financial records and causes of action
for accounting and damages to remedy self-dealing transactions. The constitutionality of
this new legislation has yet to be determined.

344. 604 F.2d at 80. Accord, that this is an additional requirement, cases cited at
note 338 supra. Cf. Village of Schaumburg v. Citizens for Better Environment, 444 U.S.
620 (1980) (city’s legitimate interest in preventing fraud can be better served by mea-
sures less intrusive on first amendment freedoms than a direct prohibition on charitable
solicitation).
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ney general’s attempted supervision of religious entities by the
public trust doctrine also fails under the alternate means test.

An important avowed purpose of the public trust doctrine
in California was to prevent fraud under the guise of religion.s
But the state is by no means without legal remedies against such
frauds. The criminal law is, or can be made to be, adequate to
the task of suppressing fraud and other criminal conduct com-
mitted by religious leaders, churches, or associated trusts or cor-
porations. Thus, the United States Supreme Court has repeat-
edly declared that if persons commit fraud upon the public
under the mantle of religion, “penal laws are available to punish
such conduct,”**® and there are illustrations of the application of
that principle by lower courts.**” The existence of a compelling
state interest to prevent crimes in the name of religion is not
subject to doubt.**®* These alternative means, using the police
power and the civil remedies summarized below, are preferable
to the public trust doctrine because they involve no new theory
of power over churches and they minimize forbidden official en-
tanglements with churches.

Equitable remedies like the injunction or the constructive
trust are also available to correct civil wrongs committed in the
name of religion.®*® Laws designed to regulate businesses apply

345. See text accompanying notes 12-16 supra. In the month following repeal of
that doctrine by statute, the California attorney general complained to the legislature
that the repealing legislation had removed “all of the Attorney General’s pre-existing
powers to investigate and bring action for internal fiscal (civil) fraud in connection with
religious corporations,” citing as examples his inability to “bring actions against individ-
ual directors and agents of religious corporations for self-dealing, breach of trust, and
diversion of assets contrary to corporate purposes.” California Attorney General, Memo-
randum to Assembly Judiciary Committee on Interim Hearings on Senate Bill 1493 (Pe-
tris), November 12, 1980, at 1. .

346. Cantwell v. Connecticut, 310 U.S. 296, 306 (1940) (dictum); Schneider v. New
Jersey, 308 U.S. 147, 164 (1939) (dictum); United States v. Ballard, 322 U.S. 78, 95
(1944) (dictum) (Jackson, J., dissenting). Accord, Karst, supra note 211, at 464. Cf.
Prince v. Massachusetts, 321 U.S. 158 (1944) (religious duty no defense to criminal pros-
ecution for permitting minor to distribute religious literature in violation of child labor
law); Branzburg v. Hayes, 408 U.S. 665, 691 (1972) (though involved with essential first
amendment activity, news gathering is not immune from requirements of criminal law).

347. SEC v. World Radio Mission, Inc., 544 F.2d 535 (1st Cir. 1976); People v. Es-
tep, 346 Il App. 132, 104 N.E.2d 562 (1952); Chedester v. State, 91 Nev. 316, 535 P.2d
794 (1975); People v. LeGrande, 309 N.Y. 420, 131 N.E.2d 712 (1956).

348. United States v. Kuch, 288 F. Supp. 439 (D.D.C. 1968); Lawson v. Common-
wealth, 291 Ky. 437, 164 SW.2d 972 (1942); People v. Strong, 45 A.D.2d 18, 356
N.Y.S.2d 200 (1974); State v. Bullard, 267 N.C. 599, 148 S.E.2d 565 (1966); Harden v.
State, 188 Tenn. 17, 216 N.W.2d 708 (1949); cases cited at notes 346 & 347 supra.

349. E.g., Barber v. Irving, 226 Cal. App. 2d 560, 38 Cal. Rptr. 142 (1964); Scott v.
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to the business activities of churches,®° although there are spe-
cial religious immunities that must be considered when commer-
cial activities are intimately intertwined with (rather than
merely a revenue source for) the religious mission of churches.
The content and administration of the federal tax laws provides
sufficient and perhaps even excessive oversight over the financial
and licensed commercial activities of churches.?** Finally, the
traditional remedy of quo warranto can serve as an effective, but
appropriately restrained, ultimate sanction against religious cor-
porations that exceed or abuse their charter powers.35?

The attorney general’s traditional concern with enforcing
charitable trusts for the good of the public applies with far less
force to the church or religious charitable corporation or trust,
for the reasons discussed earlier.®*® And with churches or other
religious organizations there are vital and countervailing consti-
tutional rights that mandate minimum official intervention. As a
result, the risk that some trustees or corporate officers would
commit breaches of trust to the detriment of their members does
not seem to entail the kind of compelling state interest that
would override the risk that the official mechanisms formed to
deal with possible breaches could be adapted to purposes de-
structive of religious freedom. This was undoubtedly the judg-
ment of the state legislatures which have, to date, enacted com-
prehensive charitable trust enforcement legislation in fifteen
states. In all fifteen states, the legislatures have exempted reli-

Thompson, 21 Iowa 599 (1866); Latham v. Father Divine, 299 N.Y. 22, 85 N.E.2d 168
(1949); Seventh Elect Church in Israel v. First Seattle Dexter Horton Nat’l Bank, 162
Wash. 437, 299 P. 359 (1931).

350. E.g., SEC v. World Radio Mission, Inc., 544 F.2d 535 (1st Cir. 1976) (enjoining
religious organizations’ misrepresentations in security offerings); Muhammad Temple of
Islam-Shreveport v. City of Shreveport, 387 F. Supp. 1129 (W.D. La. 1974), aff'd on
opinion below, 517 F.2d 922 (5th Cir. 1975) (sale of foodstuffs); Moritz v. United Breth-
rens Church on Staten Island, 269 N.Y. 125, 199 N.E. 29 (1935) (use of church land for
burial purposes).

351. E.g., Christian Echoes National Ministry, Inc. v. United States, 470 F.2d 849
(10th Cir. 1972) (revocation of federal tax exemption for excessive attempts to influence
legislation), discussed in Borod, Lobbying for the Public Interest—Federal Tax Policy
and. Administration, 42 N.Y.U. L. Rev. 1087 (1967); Rev. Rul. 78-385, 1978-2 C.B. 174
(amplifying Rev. Rul. 68-563, 1968-2 C.B. 212 (unrelated business income from church-
operated television station)); LR.S. Letter Ruling 7838036 (unrelated business income
from monastery’s production of food items and sale of nonreligious items in gift shop);
Karst, supra note 211, at 437-43 (“indirect enforcement” of charitable trusts by tax
officials).

352. Discussed in text accompanying notes 173-77 supra.

353. See text accompanying notes 161-205 & 345-52 supra.
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gious charitable trusts and corporations from the enforcement
powers conferred on the courts and the attorney general.*** That
is a persuasive national verdict on the absence of a compelling
state interest in the public trust doctrine or other statutory or
common-law rules for supervising religious charitable trusts or
corporations. :

In order to minimize official involvement in the interpreta-
tion and administration of religious charitable trusts and corpo-
rations, courts construing the terms of gifts to religious organiza-
tions should exercise a strong preference for finding gifts
absolute rather than in trust, unrestricted rather than restricted.
A clear and convincing evidence test should be required to es-
tablish a trust obligation or an enforceable restriction in connec-
tion with such a gift. And when remedies against religious organ-
izations can be justified, the court should always prefer a
negative and one-time remedy like injunction or quo warranto
over an entangling positive remedy that entails continuing offi-
cial oversight like the public trust doctrine.

B. Church Property Disputes

The relevance of trust doctrines to church property disputes
did not cease when the United States Supreme Court rejected a
century of state-court precedents and invalidated the implied
trust doctrine on constitutional grounds in Presbyterian Church
v. Mary E.B. Hull Memorial Presbyterian Church®® and in
Jones v. Wolf.>*® The substitution of an alternate theory like
“neutral principles” will necessitate many years of litigation in
the state and federal courts to define this new constitutional
concept and to outline the parameters of its use. Trust doctrines
are certain to continue to play a prominent role in future consti-
tutional adjudication of church property disputes, since the Hull
and Jones cases rejected the implied trust, not the express
trust. The argument that one church body or officer holds prop-

354. Discussed in text accompanying note 227 supra.

355. 393 U.S. 440 (1969), discussed in Kauper, note 85 supra. Earlier church prop-
erty decisions are discussed in Kauper, note 85 supra; Comment, note 85 supra; Note,
note 85 supra. BYU law student Jeanne Bryan Inouye gave particularly valuable assis-
tance in the analysis employed in this section.

356. 443 U.S. 595 (1979), discussed in Comment, Jones v. Wolf: Neutral Principles
Standard of Review for Intra-Church Disputes, 13 Loy. L.A.L. Rev. 109 (1979) [herein-
after cited as Comment, Jones v. Wolf]; Comment, Church Property Disputes: The
Trend and the Alternative, 31 MERCER L. Rev. 559 (1980) [hereinafter cited as Com-
ment, Church Property Disputes).
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erty on an express trust for another church body remains via-
ble.*®” This Article will therefore conclude with an examination
of the constitutional doctrines that motivated the Hull and
Jones decisions and a consideration of their application to the
construction and enforcement of express trusts in church prop-
erty disputes.

Both Hull and Jones involved Georgia judgments resolving
property disputes growing out of schisms in the hierarchical
Presbyterian Church in the United States. In both cases the
state court had ruled in favor of the secessionist local congrega-
tion, and in both cases the United States Supreme Court re-
versed or vacated the Judgment and remanded for further
proceedings.

In Hull two local congregations, chargmg the hierarchy with
departing from the tenets of faith held at the time of their affili-
ation (such as by the ordination of women ministers), withdrew
from the general church organization. In a property contest the
local churches prevailed in the state courts upon a jury finding
that the general church had departed from a fundamental doc-
trine, thus forfeiting its interest in the local property, which was
found to be held upon an implied trust for the general church on
condition of adherence to doctrine. Writing for a unanimous Su-
preme Court, Justice Brennan reversed on the basis that the
civil courts could have “no role in determining ecclesiastical
questions in the process of resolving property disputes.”**® The
departure-from-doctrine element of the implied trust theory was
offensive because it required the courts to determine whether
the challenged actions constituted a departure from doctrine
and, if so, whether it was sufficiently important to the tradi-
tional theology to require that the trust be terminated. In the
most frequently cited passage of its opinion, the Court said:

Thus, the First Amendment severely circumscribes the
role that civil courts may play in resolving church property dis-
putes. It is obvious, however, that not every civil court decision
as to property claimed by a religious organization jeopardizes
values protected by the First Amendment. Civil courts do not
inhibit free exercise of religion merely by opening their doors
to disputes involving church property. And there are neutral

357. For an excellent illustration of the use of express trust theory in the resolution
of a church property dispute, see Protestant Episcopal Church v. Barker, 115 Cal. App.
3d 599, 171 Cal. Rptr. 541 (1981).

358. 393 U.S. at 447.
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principles of law, developed for use in all property disputes,
which can be applied without “establishing” churches to which
property is awarded. But First Amendment values are plainly
jeopardized when church property litigation is made to turn on
the resolution by civil courts of controversies over religious
doctrine and practice. If civil courts undertake to resolve such
controversies in order to adjudicate the property dispute, the
hazards are ever present of inhibiting the free development of
religious doctrine and of implicating secular interests in mat-
ters of purely ecclesiastical concern. Because of these hazards,
the First Amendment enjoins the employment of organs of
government for essentially religious purposes, Abington School
Dist. v. Schempp, 374 U.S. 203 (1963); the Amendment there-
fore commands civil courts to decide church property disputes
without resolving underlying controversies over religious
doctrine.?%®

In Jones the majority of a local congregation voted to sepa-
rate from the general church, but a minority opposed and its
position and property ownership were sustained by an adjudica-
tive body of the general church. Purporting to apply “neutral
principles,” the state courts relied on the fact that title was in
the local congregation without any language of express trust in
favor of the general church, and then ruled without explanation
that the local congregation was represented by its majority fac-
tion. Because the state action did not reveal whether it was
based on the permissible “neutral principle” of presumptive ma-
jority rule in congregational government?®®° or upon an impermis-
sible judicial consideration of church doctrine and policy as part
of a conclusion that this result was dictated by church law,! the
Supreme Court vacated the judgment and remanded for the
state court to articulate its basis for judgment. Discussing the
“neutral principles of law” approach, which the Court said was’
“consistent with . . . constitutional principles” including the
fact that the state could “adopt any one of various approaches
for settling church property disputes so long as it involves no
consideration of doctrinal matters,”*?* the Court stated the
following:

359. Id. at 449.

360. 443 U.S. at 607.

361. Id. at 609.

362. Id. at 602-03 (quoting Maryland & Va. Eldership of the Churches of God v.
Church of God at Sharpsburg, Inc., 396 U.S. 367, 368 ¢1970) (Brennan, J., concurrmg))
(emphasis in the original).
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The neutral-principles approach was approved in Maryland &
Va. Churches, supra, an appeal from a judgment of the Court
of Appeals of Maryland settling a local church property dis-
pute on the basis of the language of the deeds, the terms of the
local church charters, the state statutes governing the holding
of church property, and the provisions in the constitution of
the general church concerning the ownership and control of
church property. Finding that this analysis entailed “no in-
quiry into religious doctrine,” the Court dismissed the appeal
for want of a substantial federal question. 396 U.S., at
368. . ..

The primary advantages of the neutral-principles ap-
proach are that it is completely secular in operation, and yet
flexible enough to accomodate all forms of religious organiza-
tion and polity. The method relies exclusively on objective,
well-established concepts of trust and property law familiar to
lawyers and judges. It thereby promises to free civil courts
completely from entanglement in questions of religious doc-
trine, polity, and practice. Furthermore, the neutral-principles
analysis shares the peculiar genius of private-law systems in
general—flexibility in ordering private rights and obligations to
reflect the intentions of the parties.®*

The Court then conceded that the neutral-principles approach
was not wholly free from difficulty. In fact, it would require
some examination of religious documents and perhaps some de-
ferring to ecclesiastical decisions on the meaning of religious
concepts:

The neutral-principles method, at least as it has evolved in
Georgia, requires a civil court to examine certain religious doc-
uments, such as a church constitution, for language of trust in
favor of the general church. In undertaking such an examina-
tion, a civil court must take special care to scrutinize the docu-
ment in purely secular terms, and not to rely on religious
precepts in determining whether the document indicates that
the parties have intended to create a trust. In addition, there
may be cases where the deed, the corporate charter, or the con-
stitution of the general church incorporates religious concepts
in the provisions relating to the ownership of property. If in
such a case the interpretation of the instruments of ownership
would require the civil court to resolve a religious controversy,
then the court must defer to the resolution of the doctrinal is-
sue by the authoritative ecclesiastical body. Serbian Orthodox

363. 443 U.S. at 603.
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Diocese, 426 U.S., at 709.

; On balance, however, the promise of nonentanglement and
neutrality inherent in the neutral-principles approach more
than compensates for what will be occasional problems in
application.%¢

The opinions of the Court in these two leading
cases—unanimous in Hull and a five-justice majority in
Jones—obviously represent a consensus of different groups of
justices acting on quite different legal theories. Although coin-
ciding for purposes of the result and opinion in these cases,
these different theories will dictate different results in different
factual situations, as is evident from studying concurring and
dissenting opinions in all of the cases where the Supreme Court
has applied the Hull principle. The three different theories will
now be examined.

1. Three theories of the neutral-principles approach

a. Nondetermination of religious law or polity. For Jus-
tices Brennan (author of the Hull opinion), Douglas and Mar-
shall, the critical passages in the Hull opinion were those that
forbade civil courts from deciding church property disputes on
the basis of their resolution of controversies over religious doc-
trine or practice. In a subsequent concurring opinion these three
justices quoted those passages and added that their principle
also forbade inquiries into church polity or to determine
“whether the relevant church governing body has power under
religious law to control the property in question.”®®® Courts
could adopt any one of various approaches for settling church
property disputes, including (1) the formal title doctrine, in
which ownership is determined by studying deeds and general
corporate laws, (2) special statutes, providing they left the court
no role in determining ecclesiastical doctrine or polity, or (3) de-
ferring to and enforcing the property decisions of church congre-
gations or hierarchies, as prescribed in the Watson case, except
that this would not be permissible where there was a “substan-
tial controversy” over the identity of the church bodies that had
authority to resolve the ownership of property under church

364. Id. at 604. )
365. Maryland & Va. Eldership of the Churches of God v. Church of God at Sharps-
burg, Inc., 396 U.S. 367, 369 (1970) (Brennan, J., concurring).
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law.2¢® Under this approach, the justices declared (in words that
cast doubt on the validity of express trusts premised upon reli-
gious conditions), any provision in a deed or other legal instru-
ment whose enforcement required the court to resolve doctrinal
questions or make an extensive inquiry into religious polity
would be unenforceable in the civil courts.*®” Justice Blackmun,
who came to the Court after this case was decided, probably
subscribed to this view also.®®®

b. Neutrality in religious decisionmaking. At the opposite
extreme on the question of judicial involvement in questions of
doctrine or polity are Justices Rehnquist and Stevens. For them
the ruling principle in such cases is the establishment clause re-
quirement of judicial neutrality among various religious beliefs,
doctrines, or denominations and as between churches and other
voluntary associations. In a case in which two factions in a hier-
archical church contended for church office and property, a ma-
jority of the United States Supreme Court held that a state
court could not review and set aside an ecclesiastical tribunal’s
decision for “arbitrariness” in failing to follow the church’s own
organic law and procedures.*®® In dissent, these two justices ar-
gued that there was no constitutional infirmity in a state court’s
attempting to determine which claimant was entitled to the
church office (and thus to the property) “by application of the
canon law of the church, just as they would have attempted to
decide a similar dispute among the members of any other volun-
tary association.”®” The first amendment requires that the gov-
ernment avoid “placing its weight behind a particular religious
belief, tenet, or sect.””** In addition to requiring that the state

366. Id. at 367-70.

367. “Only express conditions that may be effected without consideration of doc-
trine are civilly enforceable.” Id. at 369 n.2. “For example, provisions in deeds . . . for
the reversion of local church property to the general church, if conditioned upon a find-
ing of departure from doctrine, could not be civilly enforced.” Id. at 370. These passages
seem to be a direct response to and contradiction of Justice Harlan’s earlier suggestion
that courts could decree a donor recovery of contributed property for the nonfulfillment
of a condition premised upon religious doctrine. Presbyterian Church v. Mary E.B. Hull
Memorial Presbyterian Church, 393 U.S. 440, 452 (1969) (Harlan, J., concurring).

368. This inference is drawn from the fact that Justice Blackmun did not join the
dissents in Serbian or Jones, discussed in text accompanying notes 369 & 375 infra, and
did join the substantial incorporation of the Sharpsburg concurring opinion in the ma-
jority opinion in Serbian, 426 U.S. at 708-09.

369. Serbian Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

370. 426 U.S. at 726 (Rehnquist, J., dissenting).

371. Id. at 733.
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courts “remain neutral on matters of religious doctrine,””®? this
principle of neutrality also required that the courts not pursue
noninvolvement in doctrine or polity to the point that they were
giving “blind deference” to whatever they were told about
church law or decisions by the “announced representatives” of a
denomination:

To make available the coercive powers of civil courts to rubber-
stamp ecclesiastical decisions of hierarchical religious associa-
tions, when such deference is not accorded similar acts of secu-
lar voluntary associations, would, in avoiding the free exercise
problems petitioners envision, itself create far more serious
problems under the Establishment Clause.®”®

This approach of course minimizes any potential problems in
the enforcement or construction of express trusts or other deed
provisions turning on the meaning of religious doctrine or polity.

c. Deference to church decisionmakers. The third
group—Chief Justice Burger and Justices Stewart, White, and
Powell—focus on free exercise rather than establishment. Their
position was defined in their dissent, authored by Justice Powell,
in Jones v. Wolf,** in which the majority upheld the state
court’s use of “neutral principles of law” even if this involved a
different property disposition than that specified by an authoria-
tive tribunal of a hierarchical church.®”® Pointing out the dis-
torting effect of the “purely secular” reading of religious deeds
and documents specified in the majority’s opinion, the dissenters
argued that the majority had violated free exercise rights by re-
versing the hierarchical organization established by church doc-
trine and practice and imposing a congregational polity on the
church to resolve the property dispute in this case.*”® “This indi-
rect interference by the civil court with the resolution of reli-
gious disputes within the church is no less proscribed by the
First Amendment than is the direct decision of questions of doc-
trine and practice.”®”” The key concept for these dissenters was

372. Id. at 735.

373. Id. at 734. For sharply differing points. of view on whether the decisions of
church bodies should be subject to the same or different judicial review than the deci-
sions of other voluntary associations, see Kauper, supra note 85, at 373, 375; Note, supra
note 85, at 1184-85; Comment, supra note 85, at 1136-38.

374. 443 U.S. 595 (1979).

375. Id. at 604.

376. Id. at 612-13 (Powell, J., dissenting).

3717. Id. at 613.
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compulsory deference to the decisions of church tribunals:

Disputes among church members over the control of
church property arise almost invariably out of disagreements
regarding doctrine and practice. Because of the religious nature
of these disputes, civil courts should decide them according to
principles that do not interfere with the free exercise of relig-
ion in accordance with church polity and doctrine. . . . The
only course that achieves this constitutional requirement is ac-
ceptance by civil courts of the decisions reached within the pol-
ity chosen by the church members themselves. The classic
statement of this view is found in Watson v. Jones, 13 Wall,, at
728-729. . .. .

Accordingly, in each case involving an intrachurch dis-
pute—including disputes over church property—the civil court
must focus directly on ascertaining, and then following, the de-
cision made within the structure of church governance. By do-
ing so, the court avoids two equally unacceptable departures
from the genuine neutrality mandated by the First Amend-
ment. First, it refrains from direct review and revision of deci-
sions of the church on matters of religious doctrines and prac-
tice that underlie the church’s determination of intrachurch
controversies, including those that relate to control of church
property. Equally important . . . the civil court avoids interfer-
ing indirectly with the religious governance of those who have

" formed the association and submitted themselves to its
authority.®** '

2. Future application of the neutral-principles approach

Since there is no clear majority for any of the three concep-
tual approaches described above, future cases are likely to be
decided on the basis of coalitions of theories appropriate to the
facts of the individual cases. For example, in Serbian Orthodox
Diocese v. Milivojevich,*® in which the state court was reversed
for reviewing church law and rejecting the determination of the
church tribunal, the majority was composed of the justices who
espoused nondetermination of doctrine and those who espoused
deference to the determination of church tribunals. Out of this
coalition came the majority suggestion that “where resolution of
the disputes cannot be made without extensive inquiry by civil

378. Id. at 616-18 (citations omitted). This analysis is endorsed and elaborated on in
Comment, Jones v. Wolf, note 356 supra; Comment, Church Property Disputes, note
356 supra. )

379. 426 U.S. 696 (1976).
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courts into religious law and polity,” the courts must accept “the
decisions of the highest ecclesiastical tribunal within a church of
hierarchical polity . . . as binding on them, in their application
to the religious issues of doctrine or polity before them.”*® In
this majority opinion the nondetermination/deference coalition
also adopted Justice Brennan’s concurring language from Mary-
land & Virginia Eldership of the Churches of God v. Church of
God at Sharpsburg, Inc.%® to the effect that the civil courts
could not inquire into whether the relevant hierarchical church
governing body has the power under church law to decide the
property dispute.®®* One group apparently rejected this inquiry
because of the illegitimacy of the court’s review of church polity,
and the other because of the court’s failure to defer to the
church tribunal.

Jones involved a different coalition. In Jones the
nondetermination group joined the neutrality group. Though at
odds on their willingness to have the court examine religious law
(a matter not. involved on the facts of this case), these two
groups could join in a coalition to reject the compulsory defer-
ence to church tribunals proposed by the deference group in dis-
sent. The nondeterminationists obviously rejected this approach
because it would require the court “to examine the polity and
administration of a church t6 determine which unit of govern-
ment has ultimate control over church property.”’*s* The neu-
tralists apparently rejected it because of the allure of “neutral
principles” and because compulsory deference to religious tribu-
nals and not to others would offend the principle of neutrality
between churches and other voluntary associations. The price of
this coalition was the nondeterminationists’ acceptance of the
validity of an express trust whose terms were predicated upon
religious doctrine or polity, notwithstanding the fact that its en-
forcement or construction would require the civil courts to con-
duct some inquiry on these forbidden subjects.*** How that pro-

380. Id. at 709. In Jones v. Wolf, 443 U.S. 595, 604 (1979), the majority declared
that in cases where the deed, corporate charter, or constitution “incorporates religious
concepts in the provisions relating to the ownership of property,” so that the civil courts
must resolve a religious controversy in order to interpret them, “the court must defer to
the resolution of the doctrinal issue by the authoritative ecclesiastical body.”

381. 396 U.S. 367 (1970).

382. Id. at 369. (Brennan, J., concurring), followed in Serbian Orthodox Diocese v.
Milivojevich, 426 U.S. 696, 708-09 (1976).

383. Jones v. Wolf, 443 U.S. 595, 605 (1979).

384. Id. at 600-01, 603, 604, 606, 608. The validity of an express trust that could
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cedure will be worked out in practice remains to be seen.

Other coalitions may evolve. For example, if a court’s in-
volvement in religious determinations incident to enforcing an
express trust is too excessive for the nondeterminationists to ac-
cept, we may see a new coalition—the only combination as yet
untried—between deference and neutrality. In this coalition a
court could make a sufficient inquiry into church doctrine and
practice to identify the appropriate tribunal to resolve an issue
authoritatively under church law (something unacceptable to the
nondeterminationists) and then apply that determination in
some way sufficiently evenhanded by comparison to the review
of other private associations so as to be acceptable to the neu-
tralists. This coalition could also arise in a conflict over succes-
sion to leadership (and thus to control over property) in a hier-
archical church. When that type of controversy arose in the
Serbian case it was resolved by a coalition of deference and
nondetermination. It would require but little change in the facts
- or the Court’s approach to them for this same controversy to be
resolved by a coalition of deference and neutrality. Those who
would defer to the church tribunal could do so on terms suffi-
ciently evenhanded as to other private associations (including
some inquiry into the authority of the church decisional body
and the regularity of its proceedings) to satisy those who seek
neutrality. Whether this speculation is well founded or not, it
identifies the kind of uncertainty inherent in future church
property litigation that is subject to constitutional oversight
from a United States Supreme Court which is, at this writing,
divided 3-2-4 on the constitutional theory to be used in delineat-
ing what a civil court can and cannot do in resolving church
property disputes.3®®

The type of coalition that unites to produce a majority reso-

only be enforced by some judicial inquiry into religious doctrine or polity was an open
question after the Hull case, Kauper, supra note 85, at 369 n.73, and would have been
precluded by the theory of the nondeterminationists. See text accompanying note 367
supra.

385. Those counseling churches must at least assume that Jones v. Wolf has shifted
the burden of protecting the property of hierarchical churches from the courts to the
churches themselves. So long as there is no assured judicial deference to the decisions of
ecclesiastical bodies (the position of the majority in Jones), hierarchical churches need to
employ trust instruments or other deed or contract provisions to secure their ownership
and control over church property being used by and titled in local congregations. It
would also be prudent in drafting such provisions to hold the use of religious vocabulary
and the involvement of religious doctrine to an absolute minimum.
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lution of church property disputes in the United States Supreme
Court is also important because different coalitions incorporate
different biases. A

The deference/neutrality coalition is inherently biased in
favor of a hierarchical body in any controversy with a secession-
ist congregation, since the hierarchy generally includes the tribu-
nal to whose decision the courts give deference. This is the bias
inherent in Watson v. Jones,*®® whose general thrust was subor-
dination to churches in property disputes. Watson would keep
the courts out of religious disputes, even if it had to make some
threshold decisions on religious doctrine and polity in order to
identify the church authority to which it would defer.

The nondetermination/neutrality coalition is inherently bi-
ased in favor of a congregational group in any controversy with a
hierarchical body, since the nondetermination requirement pre-
~ cludes the judicial inquiry necessary to authenticate the hierar-
chical tribunal or directive and thus forces the controversy to be
resolved in terms of secular documents and principles.®*” This is
the bias inherent in Jones v. Wolf,**® whose general thrust was
secularization of the resolution of church property disputes.
Jones would keep the courts out of religious doctrine, even if
that meant inhibiting the freedom of hierarchical churches to
govern their internal affairs. The tensions inherent in these di-
verse emphases are likely to continue—with resulting uncertain-
ities of outcome in litigated cases—until a majority of the Su-
preme Court espouses a single doctrinal approach to the
resolution of church property controversies.

After a century of influence in church property controver-
sies, the fictional implied trust doctrine is dead. The express
trust remains viable, but the reluctance of some Supreme Court
justices to have courts adjudicate any questions of religious doc-
trine or practice casts doubt over the utility of an express trust
whose enforcement turns on such determinations. Finally, Cali-
fornia’s public trust doctrine, under which the attorney general
and the courts asserted the right to supervise religious charitable
trusts and corporations, has recently been repealed, and was, in
any case, unsupported by the common law and unconstitutional
under the first amendment.

386. 80 U.S. (13 Wall.) 679 (1871), discussed in text accompanying note 98 supra.

387. See generally Comment, Jones v. Wolf, note 356 supra; Comment, Church
Property Disputes, note 356 supra.

388. 443 U.S. 595 (1979).
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