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I. INTRODUCTION

I am flattered by Professor Schneider’s careful critique' of
The Theory of Alimony* (The Theory). He raises some impor-
tant points, which allows me both to refine and to clarify The
Theory’s arguments. My plan, however, is not to deal here with
Professor Schneider’s criticisms one by one. I will instead focus
on some basic conceptual questions Professor Schneider
raises—important questions that share a single broad theme.

In an echo of his well-known article on the decline of moral
discourse in family law,® Professor Schneider suggests that a
central conceptual flaw in The Theory is its acceptance of the
modern view that divorce remedies ought not depend upon our
moral assessments of the spouses’ marital conduct.* Conse-
quently, an adequate theory must, as he would put it, consider
the parties’ “moral relations” in fashioning the remedies availa-
ble upon divorce.® This theme appears to animate many of his
more specific criticisms: that financial incentives have little to do
with marital behavior, that the parties’ nonfinancial motivations
should matter in assessing an alimony claim, that the exchange
during the marriage must be considered, that nonfinancial gains
and losses must be taken into account, and, that by compensat-
ing only for losses arising from financially rational choices, The
Theory undervalues other, equally important marital motiva-
tions and thereby encourages a “materialistic” attitude toward
marriage.®

In his critique, Professor Schneider fully exploits the luxury

1. Schneider, Rethinking Alimony: Marital Decisions and Moral Discourse, 1991
B.Y.U. L. Rev. 197.

2. Ellman, The Theory of Alimony, 77 CaLIF. L. REv. 1 (1989).

3. Schneider, Moral Discourse and the Transformation of American Family Law,
83 MicH. L. REev. 1803 (1985).

4. Traditional law made fault relevant both to whether a spouse could terminate a
marriage, and to the financial remedies available upon divorce. Fault, in this sense,
meant responsibility for the breakdown of the marriage. When Professor Schneider talks
of the moral relations of the parties, he refers to a wider inquiry, I believe, than would be
made under this traditional concept of fault. But some of the spousal conduct he might
take into account would also fall within the more narrow and traditional definition of
fault. See Schneider, supra note 1, at 243-55.

5. Id. at 253.

6. Id. at 217-25, 243-55.
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allowed critics to suggest problems without offering solutions.
While arguing that the exclusion of moral factors leads The
Theory to embrace unjust results in particular cases, he never
tells us how to fashion defensible principles that take such as--
sessments of fault into account. I will emulate his model. I will
agree that a more perfect theory would consider the parties’
nonfinancial relations, even though I will not offer any hope of
devising such a théory.

Part II of this paper summarizes both The Theory and Pro-
fessor Schneider’s critique. It discusses the role of incentives,
highlights The Theory’s core assumptions, and explains why
much of Professor Schneider’s critique follows from The The-
ory’s exclusive focus on financial losses and motivations. Part II1
concedes that The Theory’s exclusive focus on financial losses
and motivations necessarily results in an occasional failure to
provide adequate incentives for the behavior it intends to en-
courage. But it also shows that The Theory avoids a more seri-
ous flaw that Professor Schneider’s analysis suggests it may
make: that of creating disincentives for that behavior. Lastly,
part III examines in detail both the rationale for, and the effect
of, The Theory’s exclusion of nonfinancial factors.

II. SumMARY OF The Theory AND PROFESSOR SCHNEIDER’S
CRITIQUE

A. The Theory’s Main Points

Professor Schneider has done an excellent job of summariz-
ing The Theory,” but clarity nevertheless requires me to restate
some of The Theory’s central points. First, modern divorce law
provides no satisfactory explanation for the existence of an ali-
mony remedy even though almost everyone agrees such a rem-
edy is necessary. The Uniform Marriage and Divorce Act’s® re-
quirement that the claimant be in need was originally adopted
in many states,” but almost every jurisdiction has since held, im-
plicitly if not explicitly, that alimony awards should be made in
at least some cases even when there is no need.!® At the same

7. Schneider, supra note 1, at 198-202.

8. UNIF. MARRIAGE AND Divorce Act § 308, 9A U.L.A. 347 (1987).

9. Id. at 147. .

10. E.g., In re Marriage of Francis, 442 N.W.2d 59, 64 (Iowa 1989) (“reimburse-
ment” alimony should be granted on basis other than need); De La Rosa v. De La Rosa,
309 N.W.2d 755, 758 (Minn. 1981) (“reimbursement” alimony should be granted on basis
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time, courts have recognized that need alone cannot justify im-
posing a lifetime obligation to support one’s former spouse.!!

“Need” has never been a satisfactory explanation for ali-
mony, since it begs the question of why the needy person’s for-
mer spouse, rather than friends, parents, children, or society at
large, should be liable to meet that need. This is especially true
where the law allows either spouse unilaterally to end the mar-
riage, as it does under the Uniform Act and in the great majority
of American states.’? While some have offered “contract” or
“partnership” concepts to explain alimony, these concepts also
prove unsatisfactory. Careful examination shows that basic con-
tract or partnership principles simply do not yield an alimony
remedy when applied to the facts of many divorces in which ali-
mony is thought appropriate by nearly all observers. Professor
Schneider does not appear to take issue with these
observations.!®

When The Theory moves from exposing the conceptual
gaps in current law to filling them, however, Professor Schneider
clearly has doubts. The Theory accepts as a given that assess-
ments of marital fault should not bear on the financial arrange-.
ments upon divorce. Only a small minority of states today allow
fault generally to enter into the determination of whether and
how much alimony should be due, even though a greater number
(but still a minority) allow one particular form of marital mis-
conduct—adultery—to affect the outcome in any one of a vari-
ety of ways.™* This rejection of fault is part of the puzzle of mod-
ern alimony law, for we must explain how one can justify
requiring one spouse to pay the other alimony in the absence of
any fault assessment, especially since, as The Theory shows,
analogies to contract or partnership concepts cannot provide an
explanation. What then is the explanation?

The method The Theory adopts to solve this problem has

other than need).

11. E.g., In re Marriage of Wilson, 201 Cal. App. 3d 913, 247 Cal. Rptr. 522 (1988)
(alimony terminated for disabled former spouse in need since her former husband is not
responsible for her need).

12. I ELLMaN, P. Kurtz & K. BarTLETT, FAMILY LAW: Cases, TEXT, PROBLEMS ch. 2,
sec. C (2d ed. 1991).

13. While he would not reject the “possibility that contract might be a basis for a
reformed law of alimony,” he finds “much to agree with” in my criticisms of it, Schnei-
der, supra note 1, at 202 n.11, and never offers any defense of it himself. As for the
inadequacy of “need” as an explanation, see infra note 16.

14. See 1. ELLmAN, P. Kurtz & K. BARTLETT, supra note 12, at ch. 3, sec. C2a.
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two essential attributes that survive even Professor Schneider’s
scrutiny. The first is that any theory of alimony must start by
requiring a finding of loss, not a finding of need. That need can-
not work as the foundation of alimony should be obvious to any-
one who reads the cases.!® But can loss work?

Certainly loss has a more reassuring history as a legal con-
cept central to findings of liability. To go the full distance, of
course, we must define what kind of loss is compensable, and we
must explain why the claimant should be entitled to shift that
loss onto his or her former spouse. But explication of loss-shift-
ing rules is surely a familiar exercise to the law. Most of The
Theory is an effort to complete this exercise. It is a first ef-
fort—and some of it is undoubtedly imperfect—but I see noth-
ing in Professor Schneider’s critique that casts doubt on the ba-
sic point that our thinking on alimony will be advanced if we
shift the inquiry from need to loss.*¢ '

15. See supra notes 10 & 11 and accompanying text. ‘

16. Professor Schneider seems to agree that “[i]t is not . . . need [that] gives rise to
obligation.” Schneider, supra note 1, at 248. He does briefly suggest, however, that tradi-
tional law provides an explanation for alimony in that the obligation arises from having
entered a “special relationship”—marriage—and then “behaving in some kinds of ways.”
What I assume he refers to here by “traditional law” is the law prior to the modern no-
fault reform. As to that law, he is, of course, correct, as The Theory itself agrees. The
puzzle The Theory seeks to solve, however, is to find an explanation for alimony in the
more modern no-fault world—a world in which the alimony claim in theory does not
depend upon either spouse having behaved “in some kinds of ways.” Perhaps he means
to suggest that even in the no-fault world the success of alimony claims should depend
upon the parties’ conduct, so that, for example, a claim would be good only if the spouses
“have come by mutual consent to rely on each other in special ways.” Id. at 248. Such an
approach, of course, would make the parties’ conduct during the marriage, not their need
after it, the determinative fact in establishing an alimony claim. To evaluate this sugges-
tion one would have to have a more complete proposal as to the kind of conduct that
would give rise to a claim, and why it should matter. No guidance on this point can be
had from modern no-fault laws modeled on the Uniform Marriage and Divorce Act,
which does not contemplate any inquiry into spousal conduct in evaluating alimony
claims. The suggestion has the sound of contract to it, but Professor Schneider seems to
share much of my skepticism about the value of the contract analogy. Schneider, supra
note 1, at 202 n.11. The Theory provides an explanation for making certain forms of
spousal conduct the basis for judging alimony claims, but presumably Professor Schnei-
der means to suggest an alternative to The Theory. Without more to go on, it is hard to
know just what to make of Professor Schneider’s suggested alternative, but surely it is
clear, despite the implication of his comments, that existing law does, in fact, fail en-
tirely to explain when and why one spouse should be liable to meet the other’s post-
marriage need, even if Professor Schneider is correct that an explanation (other than
The Theory) can be developed.

Part III of this paper will revisit some of The Theory’s conclusions about the kinds
of losses that should be compensable by a remedy against one’s former spouse, and the
ways in which they should be measured.
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The second essential attribute of The Theory’s method for
avoiding fault inquiries or flawed contract analogies is in decid-
ing how losses should be allocated. The Theory asks about the
kind of behavior society wishes to encourage in marriage and at-
tempts to fashion an alimony remedy that eliminates the disin-
centives that would otherwise arise for such behavior. This con-
trasts with the usual inquiry which asks about what is “fair.”
Unlike The Theory’s approach, assessments of fairness lead in-
evitably to traditional inquiries into marital fault or to flawed
claims that one party has breached an agreement with the other.

The Theory’s approach may seem rather directive, but any
system of alimony, to the extent it provides financial conse-
quences knowable by the parties, will provide incentives for
some behavior and disincentives for other. In that sense, The
Theory’s approach merely acknowledges reality by overtly di-
recting our attention to behavior we wish to encourage. None-
theless, the principle could be rather expansive. Do we wish to
encourage home cooking? sharing housework? frequent sex?
Some method for narrowing the inquiry obviously is needed.
The method followed by The Theory emulates a conventional
economic analysis of law. It asks what would happen if we had
no alimony remedy at all, but instead left the losses where they
fell at the time of divorce. In asking this question, The Theory
makes one crucial definitional decision: only financial losses are
examined.

The Theory observes that there are cases in which one
party would be at a financial disadvantage at divorce, in the
form of reduced earning capacity, as a result of behavior during
marriage that was for the benefit of the marital community. For
example, a wife might forego earning opportunities during the
marriage by moving to a new city so that her husband can in-
crease his earnings by a larger amount. Or she might forego
earning opportunities in order to care for the couple’s children.
When such “marital sharing behavior’—behavior that yields an
aggregate benefit for the entire marital community so long as the
marriage remains intact—leaves one spouse with a continuing fi-
nancial loss (in the form of reduced earning capacity), The The-
ory calls for a remedy in alimony if the marriage ends, so as to
eliminate this potential penalty for sharing behavior."”

17. There are obviously many questions that can be raised about the definition of
marital sharing behavior. That question, discussed at length in The Theory, is also revis-
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Thus, the purpose of alimony under The Theory is to elimi-
nate the financial disincentives for marital sharing behavior that
would be present in the absence of a remedy, rather than to pro-
vide positive incentives.'® If the law provides that the claimant
be “made whole”—put back in the position she would have been
in had she not engaged in marital sharing behavior—the disin-
centive that would otherwise be present is eliminated.

The principle is actually rather modest in scope. The policy
upon which it is based would seem, at least at first, to be broadly
acceptable: spouses otherwise inclined to conduct themselves
during the marriage in a manner that benefits the marital com-
munity ought not be discouraged from acting that way for fear
that, if the marriage were to dissolve, they would be left with all
of the financial loss arising from their decision. This is especially
true when, for example, the wife has a loss while her husband
- has no loss, or even reaps a gain (as would be the case where the
wife gives up her employment to advance her husband’s).* Hav-
ing acknowledged that the purpose of alimony under The The-

ited below. See infra sec. III(D).

18. This is one reason it is not quite right for Professor Schneider to describe The
Theory as providing “rewards” for financially rational behavior but not for other behav-
ior. Schneider, supra note 1, at 242. It eliminates a financial penalty that would be im-
posed on the spouse who sacrifices earning capacity for the marriage, if there were no
alimony remedy. But while it removes this penalty that would otherwise arise, the claim
allowed by The Theory does not make that spouse better off for having made the sacri-
fice, as compared with the outcome if the sacrifice had not been made. Thus, The Theory
offers no rewards of its own; it merely eliminates a possible loss. The only financial re-
ward a spouse might achieve from this financial sharing behavior is the reward that
would arise within the marriage whether or not there was an alimony remedy.

Moreover, the loss made compensable by The Theory is one that would be incurred
by the sharing spouse as a result of divorce, and only in the case where the other spouse
has a financial gain attributable to the claimant’s sacrifice. The whole point is to free the
spouse who contemplates a financial sacrifice that is beneficial to the marriage from the
concern that she alone will pay the price for the beneficial behavior if the parties divorce.
This allows the spouses to focus on the impact of their decisions on the intact marriage.

In this sense, The Theory does not “reward” any behavior. Of course, Professor
Schneider is correct if what he means is that The Theory does differentiate between
different kinds of losses, since some losses are compensable and others are not. Part III
of this paper reviews in some detail the rationale employed by The Theory in defining
compensable losses. It is worth noting here, however, that Professor Schneider’s paper
may leave some readers with the misunderstanding that The Theory compensates only
losses that were financially rational. Yet the most important claim allowed by The The-
ory is for earning capacity losses incurred to care for the couple’s children, a claim al-
lowed even though the financial sacrifice is not financially rational. See, e.g., infra sec.
III(D)(1).

19. Obviously, the appeal of such a theory will turn in part on precisely how it de-
fines “marital sharing behavior” (a loss which is compensable in alimony) and precisely
how it measures the loss, both of which are reexamined in part IIL.
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ory is to eliminate financial disincentives for marital sharing be-
havior, we must ask whether financial incentives have any
impact on marital behavior.

B. Are Financial Incentives Relevant to Marital Behavior?
1. The incentive rationale

Professor Schneider suggests that because people’s marital
behavior is largely influenced by nonfinancial preferences and by
assumptions that their marriage will endure, financial incentives
play too small a role to matter.>* He also suggests that the sys-
tem of alimony advanced by The Theory is too complex for peo-
ple to understand it well enough to influence their behavior
anyway.! :

These concerns are overstated. The incentive rationale does
not require a belief that the potential financial consequences of
divorce dominate marital decisionmaking or a detailed spousal
understanding of The Theory any more than a deterrent ration-
ale for criminal law requires a belief that legal consequences are
the dominant reason most people do not steal, or that most peo-
ple know the difference between theft by false pretenses and lar-
ceny by trick. The required assumption is much more modest.

Consider whether people’s behavior would be affected at all
if no alimony were available upon divorce. In other words, would
any substantial number of wives®* be influenced in their decision
whether to sacrifice their earning capacity, in reliance on their
husband’s sharing his earnings with them, if the law provided
such a wife no remedy in the event of divorce? Without data we
can only speculate. But given the high divorce rate, it seems un-
likely that these wives would give the chance of divorce no
weight at all in deciding whether to sacrifice some of their finan-
cial independence. The weight they do give it will, of course,

20. Schneider, supra note 1, at 202, 209-14.

21. Id. at 206.

99. As in The Theory, most of my examples employ female claimants and male obli-
gors, in recognition of current social reality, in which alimony claims are overwhelmingly
claims by wives against husbands. Clearly, any set of alimony rules must be gender-
neutral, and nothing in the analysis offered here would be affected by a reversal of the
genders used in the examples. See Ellman, supra note 2, at 4 n.2. This point is critically
important, since the incentive structure envisioned by The Theory does not, of itself,
encourage different marital roles for men and women. On the other hand, it would sim-
ply be inaccurate to fail to observe that, on average, men and women today have differ-
ent stakes in rules governing alimony, given the existing social realities. Examples that
reflect this reality, therefore, help to illuminate the impact of any proposed rule.
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vary from case to case. The perceived risk as well as the wife’s
tolerance of risk will vary, and other motivations also will play
an important role.

None of this means, however, that The Theory’s underlying
incentive premise is wrong, for it would still be true that in the
absence of any alimony remedy—if the law simply left losses
where they fell—the risk of financial loss upon divorce would be
a disincentive to sharing behavior in marriage. Even though that
disincentive would be overcome by other motivations in many
individual decisions, it would necessarily be enough to tip the
balance against sharing in others. A spouse with a developed ca-
reer that would suffer from an interruption would probably
weigh the possible loss more heavily than one who had only
vague career plans. The spouse who harbors doubts about the
long-term prospects of her marriage would weigh it more than
the spouse who did not. An incentive rationale for alimony
hardly requires that all, or even any, spouses treat the contin-
gent consequences upon divorce as determinative of their mari-
tal decisions. It is enough that the remedy will avoid distorting
disincentives that discourage spouses from engaging in sharing
behavior in marriage, even if such distorting incentives would
matter more in some marriages than in others.

We may soon learn something about the effects of financial
incentives in family law from our ongoing experience with child
support. It was once thought that child support was either im-
possible to collect effectively, or that the cost of compelling com-
pliance would be so great as to make effective collection imprac-
tical. David Chambers’ pioneering work?® taught us that neither
assumption is true. Fathers complied with support orders far
more reliably when confronted with aggressive enforcement poli-
cies. Indeed, the additional support collected far exceeded the
cost of enforcement.** Federal policy has now prodded the states
into adopting aggressive child support enforcement programs,2®
and these efforts have taken place alongside scientific develop-
ments that make it fairly simple, in most cases, to establish
paternity.2® :

The consequences of this progress are interesting to contem-
plate. Imagine a world in which every man knows that he will be

23. D. CHAMBERs, MaKING Farners Pay (1979).

24. Id. at 79-104.

25. See 1. ELLMAN, P. KurTz & K. BARTLETT, supra note 12, at ch. 4, sec. C2.

26. Kaye, DNA Paternity Probadbilities, Fam. LQ. — (forthcoming, 1991).
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financially responsible for any child he ‘fathers—that, as a prac-
tical matter, it will be virtually impossible for him to escape fi-
nancial responsibility for the child, whether or not he marries
the child’s mother. Would that make men more careful about
birth control? Might it even reduce the incidence of out-of-wed-
lock births? I find such consequences entirely plausible, even
though nonfinancial motivations ordinarily drive the relevant
acts.

9. Limits on The Theory’s incentive rationale

While I believe that financial incentives do, in fact, influ-
ence marital behavior, I also recognize the limits of The The-
ory’s incentive rationale. The certainty of consequence is impor-
tant to its incentive effect.?” The potential effect of incentives is
seen most easily by comparing a system with no alimony to one
in which clear criteria for awarding alimony are consistently ap-
plied and alimony is in fact collected in every case meeting those
criteria. If existing alimony law invests great discretion to trial
judges to apply very fuzzy criteria for both eligibility and
amount, or is unreliable in collecting awards, we might expect it
to have little impact on behavior. Perhaps we are not used to the
idea of alimony awards having an impact on people’s behavior
because our present alimony system is so uncertain that it may
have very little impact. Any set of legal rules intended to imple-
ment The Theory should, therefore, attach considerable weight
to certainty of results.*®

Another limit, as Professor Schneider correctly observes, is
that people are generally ignorant of the details of the law. How-
ever, as previously observed, this is unlikely to matter to the ba-
sic proposition, for people will still distinguish between a system
which provides no alimony and one which does. Even with to-
day’s foggy no-fault laws, most people still seem to have the idea
that marriage may create financial obligations to one’s spouse

27. The analogous principle in criminal law has been shown by Ehrlich, The Deter-
rent Effect of Capital Punishment: A Question of Life or Death, 65 AM. Econ. REv. 397
(1975), who concludes that the deterrent effect of a criminal sanction is relatzd to the
certainty with which it will follow from the crime. See also Lempert, Organizing for
Deterrence: Lessons from a Study of Child Support, 16 Law & Soc’y Rev. 513, 516
(1982).

98. This observation also suggests caution in resolving the difficulty in making the
measure of loss suggested by The Theory. For example, resolving it by relying on trial
judge discretion might undermine the incentive rationale that justifies The Theory in the
first place.
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that are not easily avoided, even upon divorce, and people some-
times resist marriage as a result.

On the other hand, Professor Schneider’s observation would
surely be relevant to any effort to fill in the details necessary to
implement The Theory. My original paper tries to work out the
details in a manner consistent with The Theory’s basic ration-
ale: the elimination of disincentives to sharing. But clearly, the
further into the details we get, the more attenuated is the incen-
tive rationale, and therefore the more weight should be given to
other policies, such as ease of administration. Theoretical purity
must yield at the margins to other considerations in the process
of transforming The Theory into law. '

Finally, the fact that financial incentives are only one kind
of incentive affecting marital behavior, and usually not the most
important kind, means that the behavioral effects of the law are
necessarily limited. This observation is hardly unique to family
law; no part of the law succeeds in controlling all of the factors
that influence human behavior. Legal rules can encourage or dis-
courage acts, but they cannot effectively compel or suppress
them in every case, and this may be just as well.

The law of alimony shares this general impotence. A wife
may have an emotional revulsion against being financially de-
pendent. She may therefore insist on remaining in the market
even though the marriage would benefit if she withdrew and
even though alimony rules reliably protected her upon divorce
against the risk of financial loss that her withdrawal might pro-
duce. Another wife may have a strong personal preference for
being a homemaker. She might therefore willingly leave the mar- -
ket to care for the couple’s children or to accommodate a move
necessitated by her husband’s career, even if she were not pro-
tected against the divorce-related financial risk of her decision,
or even if the decision yielded a financial loss to the marriage
itself.

In some sense, a more perfect theory would take these non-
financial preferences into account, because it then could create
an even more effective incentive structure, just as a more perfect
law designed to discourage men from fathering children out-of-
wedlock would do more than make sure they supported them if
they did. The Theory is imperfect, even when judged against its
own incentive rationale, as is the law generally.

Professor Schneider suggests that nonrational and nonfinan-
cial factors matter so much in marriage that The Theory’s
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failure to consider them is very significant.? In considering
whether this is correct, however, one must also consider the al-
ternatives. The question is whether it is in fact possible to devise
a functional law of alimony that takes proper account of the
nonrational and nonfinancial goals and motivations involved in
marriage, while avoiding determinations of fault. I suspect it is
not. This impossibility appears to explain precisely why alimony
law has no coherent rationale. On one hand, we are unable to
devise defensible rules of alimony which allow us to consider the
parties’ “moral relations;” on the other hand, any system of fi-
nancial remedies that excludes such relations necessarily pro-
duces many results that conflict with our intuitive sense of fair-
ness. In evaluating The Theory, we must therefore ask two
questions: 1) Is this as good as we can do if we exclude the par-
ties’ “moral relations” from the principles of alimony? 2) If it is,
is that good enough—or must we accept Professor Schneider’s
invitation to rethink this fundamental trend in modern family
law?

Part III tries to shed light on both questions. It shows that,
for the most part, Professor Schneider’s specific concerns about
the way by which The Theory measures loss cannot be answered
without considering nonfinancial motivations and goals—that is,
that the answer to the first question may be “yes.” Part III also
works out more precisely just how extensive The Theory’s “im-
perfections” are, to provide a basis for answering the second
question. In this exercise, part III proceeds largely in terms of
The Theory’s own rationale, by asking whether The Theory’s
failure to consider nonfinancial motivations, gains and losses
yields important flaws in the incentive structure it produces. Al-
though The Theory’s narrow focus results in an occasional fail-
ure to provide adequate incentives for the behavior it intends to
encourage, it also avoids a more serious flaw, that of creating
disincentives for that behavior.

III. DerINING THE COMPENSABLE Loss

This part is divided into four sections, which deal in turn
with the four most important criteria employed by The Theory
to define the compensable loss: it is a reliance loss, it is the
residual loss a spouse is left with after the marriage has ended
(without credits or debits from inequities in the exchange during

29. Schneider, supra note 1, at 214.
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marriage), it is a financial loss, and it is a loss arising from mari-
tal sharing behavior, which is in turn defined as either child care
or behavior that allows one’s spouse to realize a financial gain.

A. Only Reliance Losses are Compensable

To identify compensable losses, The Theory requires that
we compare each spouse’s situation at the time of divorce to our
best estimate of how that spouse would have done financially
had there been no marriage. This comparison identifies the gain
or loss that each spouse experienced from the marriage® and
follows from the principle that we must look at relative loss,
rather than relative need.

Once the spouses’ gain or loss from the marriage has been
measured, they can be compared against one another to deter-
mine if one spouse has a loss that should be reallocated to the
other. Clearly all losses cannot be compensable, for the simple
reason that the claim is against the other spouse, and both
spouses may have suffered a loss from their marriage. A loss is
compensable, in whole or part, only if the other spouse’s loss is
smaller, or if the other spouse has achieved a gain. Working out
precisely which losses should be reallocated is dealt with under
the rubric of defining marital sharing behavior, which is reexam-
ined below.* For now we focus on defining “loss” rather than on
defining “compensable loss.”

30. A simpler measure of gain or loss would compare each spouse’s earning capacity
at the end of the marriage with his or her earning capacity at its beginning. While this
measure would avoid the difficult problems inherent in gauging the hypothetical earning
capacity that would exist if the parties had not married, it would not actually measure
the correct thing, which is the impact that the marriage had on a spouse’s earning capac-
ity. One simple example will show why. Consider the wife who leaves business school at
the time of her marriage so that she can work to support her husband’s education, and
then never returns because she remains home with her new child when her husband
commences work. When they divorce, her earning capacity may be approximately the
same (in constant dollars) as it was when they married. Perhaps she worked as a secre-
tary at the beginning of their marriage, and could return to that kind of work now.
Under the simpler measure, then, she has no loss. Yet if she had not married, she would
have continued in school and earned her M.B.A. and then gone on to work as a financial
analyst with three times a secretary’s income. So, in fact, her “marital sharing behav-
ior”—supporting her husband’s education and providing full-time care to their chil-
dren—required a significant sacrifice in earning capacity. The measure employed by The
Theory would recognize this sacrifice as a compensable loss.

31. See infra sec. I1I(D).
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1. Loss vs. need »

The Theory defines loss with a very different frame of refer-
ence than that used by existing law when it examines “need.”
Existing law, in order to give meaning to the concept of “need,”
typically compares each spouse’s financial situation upon divorce
to the other’s; when the disparity is too large, the less fortunate
spouse may be defined as “in need.”® In contrast, The Theory
does not make a simple comparison of one spouse’s income to
the other’s; it instead compares a spouse’s outcome to an alter-
native (if - hypothetical) outcome for that same spouse. This
change in frame of reference follows necessarily from the shift in
inquiry from “need” to “loss,” since a measure of an individual’s
loss is necessarily a comparison between that individual’s situa-
tion at two different times or under two different sets of circum-
stances. It should thus be clear that the two measures can pro-
duce very different results. One can be in need at the end of the
marriage even though one suffered no loss from it, as loss is
measured by The Theory. Thus, someone with little potential
for increasing their earning capacity at the beginning of a mar-
riage, for example, may have no loss if his earning capacity is
still low when the marriage ends, even though he may be in need
as judged against the middle-class lifestyle that his former
spouse is capable of providing. One can also suffer a loss from
the marriage even though one is not in “need” at the end of it.
The wife who gives up a partnership at a successful law firm so
that she can give more time to her children, for example, may
suffer a loss in earning capacity from her marital conduct, even
though she may still be able, at the end of the marriage, to earn
enough as an attorney to afford a comfortable middle-class life.

We can see immediately that the shift from need to loss
may have important consequences in terms of who receives ali-
mony and who does not. Current law offers no explanation why
anyone should be legally obligated to meet the needs of a former
spouse when that spouse has suffered no loss from the marriage.
The Theory finds no explanation either and therefore rejects the
claim. Nor is there any reason why a loss should be left uncom-

32. Courts using this approach sometimes conclude that financially comfortable
claimants are in need because they are accustomed to sharing the even greater income of
their former spouse. E.g., Simmons v. Simmons, 87 Ill. App. 3d 651, 657-61, 409 N.E.2d
321, 326-29 (1980); In re Marriage of McNaughton, 145 Cal. App. 3d 845, 850-51, 194
Cal. Rptr. 176, 179 (1983).
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pensated just because the spouse who incurred the loss is still
financially able to get by.

2. The proper measure of the reliance loss

Need is thus different from loss, but there are also different
ways to measure loss. We wish to measure only the financial loss
the claimant incurred from her marital sharing behavior (e.g.,
caring for the couple’s children or giving up her job so that the
family could move to a new location where the husband obtains
more lucrative work). These two criteria, assumed for now, are
reexamined below.** Here, we ask how to measure a loss based
upon these criteria.

The Theory measures this loss by comparing the claimant’s
situation at divorce with the situation she would have been in
had she not sacrificed part of her earning capacity for the bene-
fit of the marital unit. That is, we ask what earning capacity she
would have but for this sacrifice. This is a reliance measure of
the spouse’s loss.** The claimant would receive the value of this
loss in money, since it is impossible to actually restore her earn-
ing capacity to her and thus eliminate her specific reliance loss.

Reliance is a better measure than expectation, which is the
ordinary measure of damages for breach of contract.®® To calcu-

33. See infra secs. III(C) & (D). :

34. Compare, for example, the analogous way in which we would measure the reli-
ance interest in the case of a builder who had incurred various costs in purchasing
materials and hiring labor when the owner refuses to go forward with the contract. To
protect the reliance interest we would require the owner to make good the builder’s loss
on these expenses, thus putting the builder in the same position he would have been in
had he not acted in reliance on the contract. This contrasts with a remedy allowing him
his expectation interest, which would require the owner not only to make good this loss,
but, in addition, to cover the profit that the builder would have made on the project had
it gone forward. E. FARNsWORTH, CONTRACTS 844 (2d ed. 1990).

Note also, however, that the reliance measure employed in the case of the builder
covers his out-of-pocket expenses only. It does not, for example, allow him to recover for
opportunities he lost—jobs he turned down—because of the contract. The Theory, in
contrast, does include this opportunity cost in its measure of reliance. It must, if the
claimant is to receive anything, because opportunity costs are typically a wife’s only
costs. Unlike the builder, the wife does not lay out funds as part of her reliance; she
instead leaves the market and forgoes opportunities to enhance her earning capacity.
Although a wife incurs this opportunity cost during the marriage, it becomes important
only upon divorce, when she again becomes financially separate from her husband, no
longer shares in his earning capacity, and must therefore reenter the market. While reli-
ance damages in contract are usually limited to out-of-pocket costs, there are exceptions
in which opportunity costs are also allowed. See id. at 843; Dialist Co. v. Pulford, 42 Md.
App. 173, 399 A.2d 1374, 1381-82 (1979).

35. E. FARNSWORTH, supra note 34, at 840-41.
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late the expectation measure, we would take the difference be-
tween the wife’s situation at the time of divorce and the situa-
tion she could expect to be in if the marriage had continued. But
of course the marriage has not continued; why then should she
continue to share in her former husband’s income as if it had?
Expectation damages are usually allowed in contract actions in
order to give the plaintiff the benefit of her bargain against a
breaching promisor. We justify the remedy on the grounds that
the innocent plaintiff is entitled to get what she was promised,
and the breaching promisor is being required to do no more than
that which he promised to do. The same justification could be
given upon divorce if we had a true breach of contract action
upon which to base the claimant’s remedy, but The Theory
demonstrates quite clearly that we almost never do.*® The point
is that we do not wish to require the alimony claimant to prove
contract and breach, for few could meet such a test. In the ab-
sence of proof of breach, there can be no basis for requiring the
defendant, or the former spouse, to pay expectation damages.?”

36. See Ellman, supra note 2, at 13-32.

37. This is why I believe Professor Schneider is wrong in suggesting that expectation
damages are a defensible basis for calculating the claimant’s loss under The Theory.
Schneider, supra note 1, at 215-16. His argument is based entirely on the appropriate-
ness of the expectation measure for breach of contract, but the contract analogy simply
cannot work when you do not know which party breached, or even whether a breach
occurred at all. Nor is it correct that The Theory should adopt an expectation measure
because it seeks to “assure [the wife] an adequate return” to induce her sacrifice in earn-
ing capacity. Id. at 215. Such a purpose would be pointless, for as Professor Schneider
himself observes, “we have no way of knowing what kind of return she would regard as
minimally adequate.” Id. The financial return required to induce such behavior will vary
from spouse to spouse given the potential range of nonfinancial factors that will bear on
the spouse’s decision. More fundamentally, inducing spousal sacrifices in earning capac-
ity is not The Theory’s goal. It would really be quite mad, both theoretically and practi-
cally, to assume that this result would be the best for every couple and that therefore
The Theory should provide for whatever financial reward it takes to induce every couple
to adopt it.

The Theory’s rationale is much more limited. It is simply that alimony is necessary
because, in the absence of any remedy, one spouse, upon divorce, will bear all the cost of
a decision made during the marriage to sacrifice earning capacity—a decision that
benefitted both spouses so long as the marriage was intact. Putting the entire burden on
one spouse creates a distorting disincentive for a possible decision that would yield bene-
fit to both. Alimony can serve the function of reallocating this particular loss between
the spouses in order to avoid this distorting disincentive. The behavior of some spouses
will be affected when this distorting disincentive is removed, but surely the behavior of
many others will not. In particular, many will choose not to sacrifice earning capacity
because of other factors that Professor Schneider is concerned with, such as the nonfi-
nancial satisfactions that may be derived from continuing on the job full bore. The The-
ory nowhere suggests that this result is troublesome. To the contrary, The Theory ex-
plicitly disavows any assumption “that wealth maximization is . . . the only purpose of
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How then can we justify even a reliance claim? We might
analogize the divorce to the rescission of a contract, which can
occur when a party is allowed to “avoid” his or her promise.?®
Since the no-fault divorce rules that govern in almost all states
allow either party unilaterally to end the marriage,® divorce
does seem to resemble contract rescission. In contract rescission,
the parties may be obligated to return to each other any benefits
that were conferred upon them by virtue of partial performance,
but where such restitution is not practical, reliance is an alterna-
tive remedy that may be ordered.*® Because the analogy between
no-fault divorce and contract rescission has a certain appeal, so
therefore does the reliance remedy. Having already rejected the
contract analogy, however, The Theory does not rely on the
analogy to rescission either. Rather, the justification employed
by The Theory follows from its underlying rationale: a reliance
measure of loss is simply the measure that follows from the in-
centive rationale that The Theory employs to justify alimony in
the first place. ‘

Recall that rationale. The core idea is simple: in the absence
of any remedy, a spouse may have a disincentive to engage in
behavior that benefits the marital community, because that
spouse would bear all the risk of loss from that behavior if the
marriage were to end in divorce. The reason there is a risk of
loss upon divorce is that the spouses then cease to be a single
economic unit. If the claimant’s behavior during the marriage
allows her spouse to increase his earnings, she shares in that in-
crease, and this may offset the reduction in her own earnings. A
choice that might disadvantage her as an individual might,
therefore, advantage her and her family so long as the family is
intact. But after divorce she keeps the loss, while her spouse
keeps the offset, in the absence of a remedy.

Divorce thus poses the risk that the wife will eventually lose

marriage. . . . [Rather], by eliminating [distorting disincentives, The Theory] maximizes
the parties’ freedom to shape their marriage in accordance with their nonfinancial pref-
erences.” Ellman, supra note 2, at 50-51. See also infra note 63 and accompanying text.

38. E. FARNSWORTH, supra note 34, at 472.

39. See I. ELLMaAN, P. Kurtz & K. BARTLETT, supra note 12, at ch. 2.

40. Although he does not favor the term rescission, Farnsworth gives examples of
cases in which courts allow restitution—the return of a benefit. One example is where
the vendor of land who avoids a contract on grounds of misrepresentation is allowed to
have the deed cancelled and the land returned. E. FARNSWORTH, supra note 34, at 948.
But where restitution is not practical, as it would not be in the case of divorce, damages
may be measured by reliance. RESTATEMENT (SECOND) oF CoNTRACTS § 371(a) (1981).
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from her behavior even though she will gain if the marriage en-
dures. If she is sensitive to this risk it will reduce her inclination
to choose the course that benefits the intact marriage. We elimi-
nate this disincentive by providing a remedy that makes good
that loss, which is in fact a reliance loss as defined above: the
difference between her actual earning capacity at the time of di-
vorce, having chosen the course that benefits the marital com-
munity, and the earning capacity she would have had had she
not chosen that course—if she had acted as if she were not mar-
ried. Give her less and she still bears the risk; give her more, and
we give her more than is necessary to eliminate the
disincentive.*!

The example just given assumes the pure case in which the
claimant’s loss is more than offset by her spouse’s gain. Other
possibilities exist: the loss might be partially offset, or it might
not be offset at all. Do we want to give the wife a claim in such a
case as well, perhaps for something less than her full reliance
loss? Professor Schneider’s comments persuade me that this
question did not get the attention it deserved in The Theory as
originally set out. Some further reflections are offered below on
defining marital sharing behavior.*?

3. Difficulties in measuring reliance losses

Professor Schneider correctly observes that measuring loss
under The Theory will be difficult. The Theory concedes this
point.** The calculation asks one to compare the situation the
spouse is in upon divorce with the situation in which she would
have been had she not married. But of course she did marry, and
so we are asked to make a calculation employing a hypothetical
value which may be impossible to calculate with confidence.

41. This is not precisely correct because of two reasons that point in opposite direc-
tions. On one hand, she will have transaction costs in recovering the alimony claim, and
thus one might think we will have to give her more than her loss, as measured here, so
that she would be compensated for those transaction costs as well. On the other hand,
she probably believes it likely that she will not be divorced, and thus she will discount
the potential loss upon divorce. If she is risk-neutral, she will discount the loss to its
“expected value”—the loss if divorce occurs, multiplied by her assessment of the
probability that divorce will occur, which is less than one. A pure theory would take both
of these factors into account in setting the amount of her claim. I have not attempted
here or in The Theory to do this fine tuning, and I doubt that there is any practical way
to calculate how to adjust the award to reflect each claimant’s particular discount rate at
the time the decision in question was made.

42. See infra sec. III(D).

43. Ellman, supra note 2, at 78-80.
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This kind of calculation is not unprecedented in the law,
however. A contract claim for expectation damages, for example,
may involve calculating the profits the plaintiff would have
made had the enterprise gone forward as planned, when in fact
it did not go forward. Contract law employs a fallback rule,
under which a different measure is employed if the expectation
measure is too speculative.** We may need a similar rule here,
and certainly any effort to transform The Theory into working
law would require a resolution of this problem.

I have not chosen to undertake that task. My goal in work-
ing out The Theory was to fill a conceptual gap in current law:
the absence of any coherent rationale for alimony. It may be
that, in clarifying the conceptual basis for alimony, we identify
an important practical problem in implementing it. That cer-
tainly does not cast doubt on the soundness of the theoretical
rationale, even though it may mean that significant compromises
would be necessary to transform it into working law.*

B. Only Residual Post-Marriage Losses Are Compensable,
Not Inequities in the Exchange During Marriage

The only compensable loss under The Theory is the
residual loss which occurs after a marriage ends. What, then, of
the exchange during the marriage? Do we need to provide a rem-
edy upon divorce for imbalances in those exchanges as well, to
generate the proper incentives? Professor Schneider suggests
that The Theory’s omission of this intra-marriage exchange
from consideration may be a problem. This section shows that, if
we were to take the exchange during the marriage into account,
we would necessarily have to expand The Theory to take into

44. E. FARNSWORTH, supra note 34, § 12.16 at 928. The fallback rules allow the in-
jured party to recover their reliance damages where their expectation is too difficult to
calculate. Here, of course, our problem may be that the reliance interest may be too
difficult to calculate. The problem arises here, but not ordinarily in contract, because
The Theory measures the reliance interest by the claimant’s opportunity costs, while
contract ordinarily limits the reliance interest to out-of-pocket costs. See supra note 34.

45. Although I believe that Professor Schneider and I are in basic agreement on this
question, I do think he overstates the difficulties with the measurement contemplated by
The Theory. Many of the questions Professor Schneider raises, see Schneider, supra
note 1, at 232-33, if not answered in The Theory already, are easily answered either
because the answer flows clearly from The Theory’s principles or because the answer
does not much matter. While the problem of measuring a “counterfactual” gain remains,
Professor Schneider himself points out that a very similar exercise is required by tort law
when it seeks to measure the lost earnings of a child in a wrongful death action. Id. at
232 n.37.
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account nonfinancial gains and losses as well. The Theory also
argues that facilitating exit from the marriage is a better solu-
tion to the problem of unfair exchange during it, than would be
any effort to gauge this exchange and provide compensation for
any existing imbalances.

In comparing a claimant’s earning capacity at the end of a
marriage with that which she would have had had she not mar-
ried, we benefit from one simplifying fact: at both times, the
claimant is an economic unit unto herself. To capture the ex-
change during the marriage, however, we would have to take
into account the larger economic unit of which she is then a
part: the entire marital community. We might observe, for ex-
ample, that the claimant left the market and did not work dur-
ing the marriage and therefore lost significant income. On the
other hand, she also shared her spouse’s income. We must there-
fore consider her spouse’s income before concluding whether she
had a gain or loss. Perhaps her spouse was a physician who
made far more money than she lost by giving up her employ-
ment as a public school teacher. Perhaps she therefore has a net
gain during the years of marriage, since the spousal income she
shared was much greater than the individual income she
lost—and perhaps then her husband has a claim against her
rather than the other way around. Is that in fact the case?

We cannot tell—at least not without first determining how
much of her spouse’s income she really shared. The spouses will
have many joint consumption items—homes, vacations, automo-
biles, entertainment, meals—but perhaps some were really
bought for their value to the husband, others for their value to
the wife. It will be less than obvious how to determine the most
basic fact: what was the allocation of income between the
spouses? To measure the value received by each spouse, we
would have to compare their personal preferences and utility
functions for each of these items; a difficult, if not impossible,
task.*® If she would have preferred a vacation in the mountains

46. One comprehensive economic effort to consider the allocation of income among
family members concludes that nothing can be learned about the distribution of income
within the family from the family’s spending patterns without first specifying something
about the family members’ utility functions. Finding no basis for such a specification, it
concludes that analytical compromises are necessary. E. LazEar & R. MicHAEL, ALLOCA-
TION OF INcOME WiTHIN THE HouseHoLD 65 (1988). While one can determine an individ-
ual’s relative preferences (his “ordinal utilities”), older economic theory also assumed
one could measure the utility an individual derived from some good or service so that,
for example, we could conclude that a vacation at the mountains was worth “5 utils” to
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and he a vacation at the beach, and they chose the beach, then
who got what? She did enjoy the beach after all, although not as
much as the mountains. But they also purchased the station
wagon she wanted instead of the sports car he would have pre-
ferred. Are they therefore even? Is there any way to tell, even in
theory? I think not.

Moreover, the allocation of resources within the household
surely involves important tradeoffs of material goods for nonma-
terial goods (like leisure time) or nonmarket labor (like domestic
services). We thus need to measure all these to evaluate whether
there were any imbalances in the exchange. And what of the
utility one spouse gets from the other’s pleasure? A husband
truly enjoys giving his wife a diamond ring; must we then add
the value of that pleasure to his account when we add the ring to
hers? An economist might say the value of the husband’s pleas-
ure at least equals the cost of the ring, or else he would not have
given it to her—so perhaps we can eliminate both from the ac-
counts, or perhaps he still owes her for the excess pleasure. Eco-
nomic analysis often assumes away such interdependent utility
functions; but in marriage, especially, one mlght expect that
they have important effects.

Gain or loss, as defined in The Theory, does not require
these kinds of calculations because it does not consider the in-
tra-marriage exchange between the spouses. We do not need to
examine the intra-marriage exchange in order to eliminate
troublesome disincentives for sharing behavior.*” Although Pro-
fessor Schneider suggests that the exchange during marriage
should be considered, he does not appear to think it necessary in
order to implement The Theory’s incentive rationale. Rather, he
believes that considerations of equity require its inclusion. This
kind of equity, however, is not generally thought to be a purpose

the husband. Modern economic theory ordinarily forgoes this assumption, having con-
cluded that such measurements were not ordinarily possible. E. MANSFIELD,
MicroecoNomics: THEORY AND APPLICATIONS 32-33 (2d ed. 1976). Once this constraint is
accepted, we can see that it is also impossible to make interpersonal utility comparisons,
since we have no common scale on which to measure both individuals’ utilities. For a
more general discussion of the difficulties resulting from the impossibility of comparing
individuals’ personal preferences, see J. COLEMAN, MARKETS, MORALS AND THE Law, 95-
132 (1988).

47. Of course, The Theory does not provide compensation for financial losses that
did not arise from marital sharing behavior, and there remains the separate question of
whether the criteria for marital sharing behavior are correct. If they are too narrow, then
additional losses should be compensable. The criteria adopted by The Theory for marital
sharing behavior are reexamined infra sec. III(D).
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of alimony.*® The Theory excludes it not only for this reason,
but also because nonfinancial gains and losses would have to be
included in any assessment aimed at achieving this kind of eq-
uity, probably rendering the assessment impossible. Instead,
The Theory ultimately adopts a position that is more compati-
ble with modern no-fault law: a spouse who finds the intact mar-
riage unsatisfactory, because the “current exchange” seems un-
fair or for any other reason, has the option of leaving the .
marriage. For our purposes, we assume the wife takes with her
an equitable share of the property accumulated during the mar-
riage and under The Theory is entitled, in addition, to have her
husband make good for any loss in her earning capacity arising
from her efforts to benefit the marriage when it was intact. Be-
cause these remedies make exit from the marriage a more realis-
tic option than it would otherwise be, they also strengthen
“exit” as a remedy for an unfair marital exchange.

Attempting at divorce to even out one spouse’s lavish vaca-

- tion expenditures by an award to the other would serve no pur-
pose in terms of The Theory’s incentive rationale. But suppose
one made a different incentive argument that a remedy for un-
fair exchanges during the marriage was necessary to eliminate
the incentive to engage in such expropriations of the marital as-
sets. The answer to this argument is that facilitating exit from
marriage ensures such expropriation cannot continue very long
without the other spouse’s acquiescence. When financial expro-
priation does continue, one wonders whether it really is expro-
priation, or whether instead the apparent victim is receiving
some compensating financial or nonfinancial benefits from the
marriage. It is precisely because we cannot determine when ex-
propriation occurs that we should rely on exit, rather than com-
pensation, as the solution to this problem. This, in turn, means
that we should want to ensure that exit is reasonably available.
The Theory itself is important to that goal, for it ensures that a
wife is not burdened, upon exiting the marriage, with a loss in

earning capacity that was incurred to benefit the marriage.*®

The availability of exit eliminates coercion as an effective

48. Of course, current conceptions of alimony may not be a useful guide. Nonethe-
less, I think it is fair to assume that alimony alone need not deal with every claim of
equity that might arise out of a marriage, and that therefore The Theory need not deal
with every possible claim, including those that alimony has not historically remedied.

49. The availability of exit is also important to The Theory’s approach to defining
“marital sharing behavior.” See infra sec. I1I(D).
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long-term strategy within the marriage. A wife will leave rather
than remain in a marriage that yields her less overall util-
ity—nonfinancial as well as financial—than she would achieve
unmarried. Because continuation of the marriage requires mu-
tual consent, each spouse has a veto power over any marital de-
cision. Neither will exercise that veto so long as the marriage
yields him more utility than a single life, but neither will have
the ability to force the other to acquiesce in a decision that
makes the marriage a net loss for the other.

In short, for a marriage to endure, both spouses must see
the marriage as yielding a benefit to them.®® This is why The
Theory need not worry about the overall impact of spousal deci-
sions on the intact marriage. However we define “benefit”—to
include financial factors or not—both spouses derive a benefit
from the intact marriage, or it will not remain intact. This is
another reason we need not worry about imbalances in the ex-
change during the marriage, including even imbalances arising
from nonfinancial aspects of the intra-marriage exchange. It is
only when one or both want to end the marriage that we need to
focus on the allocation of benefits between them.

Nonetheless, a sensible policy must recognize the potential
transition problems in a marriage moving toward divorce. Abuse
can take place in the waning days of a marriage when one spouse
has already decided he would be better off divorced. For exam-
ple, a husband may seek to take advantage of the last months of
the couple’s marriage to seize marital assets for his own use.
There is certainly no reason why a remedy for such abuse cannot
be provided in addition to the remedy allowed under The The-
ory. In fact, many states already have explicit provisions al-
lowing courts to take such conduct into account in dividing the
property accumulated during the marriage.®!

50. Of course, they might not think the marriage yields as much benefit as it could,
just more than they could achieve unmarried. For example, a husband might reluctantly
move with his wife to a new location that he dislikes, rather than refuse to go with her
and exit the marriage, because he prefers life with her in the new city over life alone in
the old. But at the same time he loses his first choice: life with her in the old city. The
point is this: a husband might go along with a decision that reduces the utility he derives
from the marriage, but only if it does not reduce it to a level below that which he can
obtain as a single person.

51. See Booth v. Booth, 7 Va. App. 22, 371 S.E.2d 569, 571-72 (1988) (husband’s
dissipation of assets in stock market losses and post-separation living expenses consid-
ered in making an equitable distribution of the property); Ariz. REv. STAT. ANN. § 25-
318(A) (1976) (in division of property, a court may consider a spouse’s “excessive or
abnormal expenditures, destruction, concealment, or fraudulent disposition” of assets);
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C. Only Financial Losses Are Compensable

Professor Schneider suggests The Theory is flawed because
in evaluating alimony claims it considers only the parties’ finan-
cial gains and losses at divorce. Consider, for example, the wife
who leaves the marriage with custody of her children, children
- who would not exist had there been no marriage. Maybe she also
has some lost earning capacity, but how can we really say
whether she’s worse off without considering the burdens and
benefits of parenthood? Indeed, perhaps the net value of the
children give her a gain from the marriage rather than a loss,
and the husband’s estrangement from the children gives him a
net loss from the marriage rather than a gain, despite his supe-
rior financial outcome. Perhaps then he should have a remedy
against her. _

Making such comparisons requires measuring and compar-
ing each spouse’s nonfinancial as well as financial gains and
losses. However, measuring nonfinancial gains and losses may be
conceptually as well as practically impossible. The problem is
not just that measuring the joys of parenthood or the pain of
estrangement are difficult, or that different people place differ-
ent values on close bonds with their children, even though both
observations are true. It is also that such a comparison requires
a common scale upon which to measure the financial outcomes,
the burdens and benefits the wife derives from the children, and
the pain of estrangement suffered by the husband. Does the wife
derive more pleasure from her children than the husband de-
rives pain from his estrangement from them? Such questions
may not even make sense, regardless of whether we ask them for
the purpose of reallocating losses to insure a proper incentive
structure or simply to achieve some kind of equity.*

The inability to consider nonfinancial gains and losses af-
fects The Theory’s ability to generate the best incentive struc-
ture. These imperfections do not seem serious, however. In one
group of cases, the alimony remedy allowed by The Theory will
eliminate financial disincentives even though the marital sharing
behavior would have occurred anyway because of nonfinancial
gains. This is the case where the wife values children so highly
that she would leave the market to care for them even if she

CaL. Civ. CopE § 4800 (West 1983).
52. Modern economic thinking accepts the constraint that cardinal interpersonal
utility comparisons are not possible. See supra note 44.
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alone would bear the financial risk of her choice. Although the
alimony award in such cases is unnecessary as an incentive, an
unnecessary incentive is not nearly as great a problem as one
which encourages the wrong behavior.??

In the other group of cases, eliminating the potential finan-
cial loss on divorce is not sufficient to generate sharing behavior
because the uncompensated nonfinancial loss is too great. Con-
sider, for example, the spouse who derives so much nonfinancial
satisfaction from her work that she will not leave the market
even though her financial loss would be made good if she did,
and even though her marriage would benefit financially if she
did (as where it would allow her husband to move to more lucra-
tive work). In this case it is unclear that we have a problem at
all, for given the nonfinancial rewards of the wife’s work we can-
not actually be sure that the marriage would benefit if she gave
it up.*

The preceding paragraphs address the possible effect of
nonfinancial gains and losses on the incentive structure for mari-
tal sharing behavior. Other nonfinancial gains and losses exist,
which derive from the divorce itself, rather than from decisions
made during the marriage, and which are therefore irrelevant to
the incentive structure for marital decisionmaking. For example,
one spouse may suffer great emotional pain from the sense of
abandonment and loss of self-esteem created by divorce. Obvi-
ously, this loss would not have occurred had the parties not mar-
ried, and is thus a loss under The Theory. It is not a compensa-
ble loss, however, since it does not arise from sharing behavior in
marriage.

Such emotional losses are properly excluded from The The-
ory even if one believes they should be compensable, since the
rationale for allowing recovery would necessarily be quite differ-
ent than that developed by The Theory. Any new theory one
might develop to allow recovery for the emotional pain one
spouse inflicts upon the other would surely require a finding that
the claimant’s emotional loss flowed from some conduct of the
defendant’s that one is prepared to label as blameworthy. Ap-
propriate remedies allowed under any new theory developed to

53. Most people would probably object to a divorce remedy that compensated only
the reluctant mother for her lost earning capacity, excluding the enthusiastic mother;
better to include both than exclude both.

54. It is also the case that she has no loss at all on divorce, financial or nonfinancial,
and so there is hardly anything inequitable about denying her claim.
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deal with such cases would be in addition to any claim for ali-
mony allowed under The Theory. Such remedies would not re-
ally be “alimony;” they would be more like tort claims for the
infliction of emotional distress. While the older, traditional law
often made spousal conduct relevant to claims for alimony, it
never conceived of alimony as compensation for such conduct.
Alimony was for support, even though the claimant’s misconduct
might provide a basis for a court to conclude that the right to
support had been lost.®®

Unfortunately, the reformed law of alimony may be so mud-
dled that this is no longer as clear as it ought to be. Modern law,
to the extent it has any theory at all, purports to allow recovery
for “need” rather than “loss.” In general, however, only financial
need counts, even though social factors might be taken into ac-
count to determine the amount of financial need. For example, a
wife might be found in “need” because without a remedy she
would be left after divorce in a lower social class than the one to
which she has become accustomed. One might think of this as
allowing recovery for a loss of social status, but courts usually
say instead that the purpose of considering social status is to set
the standard by which to determine whether the claimant is in
financial need.*® Recovery for social losses themselves—for ex-

55. Or perhaps, that the right to support continued after the marriage ended only
where the end of the marriage resulted from the obligor’s misconduct, and not the claim-
ant’s. Most states do not today allow consideration of fault in determining an alimony
award, even though a few decades ago most did. A recent survey concluded that 29 states
excluded marital misconduct entirely in making alimony awards; those that do consider
marital misconduct, often limit consideration of fault either substantively (e.g., the only
fault that can be considered is adultery) or procedurally (e.g., the claimant’s fault can be
a bar, but the obligor’s fault is not relevant). Many states combine both approaches.
Freed & Walker, Family Law in the Fifty States: An Overview, 23 Fam. L.Q. 495, 546-47
(1990).

56. E.g., Simmons v. Simmons, 87 Ill. App. 3d 651, 657-62, 409 N.E.2d 321, 326-29
(1980). Note, however, that this same spouse may have suffered no loss from the mar-
riage, financial or social, when loss is measured by comparing her post-marriage situation
with the situation she would have been in had the marriage not been entered. Her reli-
ance claim is zero. To compensate her for her lowered social status is really to allow her
recovery for what, in contract, would be called expectation damages. Although she leaves
the marriage with the same social status she would have had if she had never entered it,
courts following this approach allow her a claim for the social status she expected the
marriage to continue providing her. This is equivalent, in fact, to a claim of financial
loss, but the financial loss involved is not measured by the reliance conception employed
by The Theory but rather by a method relatively analogous to that used in contract to
figure expectation damages. If Part I of The Theory is correct in concluding that the
contract analogy does not work to explain alimony, then of course there is no reason why
the claimant should be allowed expectation damages.
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ample, the wife who, as a result of divorce, has become estranged
from her former friends and is lonely—are not typically treated
as compensable through alimony. Perhaps they should be. But
that is not a question that The Theory addressed, much less re-
solved. Working out a rationale for recovery of financial losses
was job enough to start with. ‘

In sum, The Theory’s exclusion of nonfinancial losses is not
a problem because a) it causes no serious difficulty with the in-
centive rationale underlying The Theory, and b) if we wish to
allow recovery for nonfinancial losses on some rationale apart
from incentives, our purpose would be so distinct from the pur-
pose for having alimony that the allowed claims would supple-
ment rather than supplant those recognized under The Theory.

D. Only Losses Arising From Marital Sharing Behavior Are
Compensable

1. Why The Theory compensates losses arising from child care
and financially rational sacrifices

Under The Theory only lost earning capacity arising from
“marital sharing behavior” is compensable. Our definition of
“marital sharing behavior” thus becomes crucial. The Theory
treats homemaking as marital sharing behavior if it includes pri-
mary responsibility for the care of minor children.’” Beyond
that, The Theory treats only financially rational sacrifices in
earning capacity as marital sharing behavior.

One spouse makes a financially rational sacrifice in earning
capacity when the sacrifice is incurred to allow the other spouse
to achieve an even greater increase in his earning capacity. This
sacrifice is financially rational from the perspective of the mar-
riage, since it produces a net gain. It will yield a loss to the
spouse who makes the sacrifice, however, if the couple separates,

57. The point is to capture the situation in which one spouse suffers a loss in earn-
ing capacity because she has “primary” childcare responsibility, as opposed to the situa-
tion in which spouses divide that responsibility evenly. A wife may work but still suffer
an earning capacity loss from childcare responsibilities, as where, for example, she
forgoes a promotion that would require working hours incompatible with her childcare
duties. Such a loss would be compensable under The Theory. Where a wife has primary
responsibility for childcare, The Theory makes no effort to allocate her homemaking
time between childcare and other matters; the full earning capacity loss arising from her
homemaking is compensable. Finally, The Theory makes no attempt to resolve the ques-
tion of when children are old enough that this policy should not apply. Any implementa-
tion of this policy would need to include such an age rule.
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and therefore, the sacrificing spouse will have an alimony claim
under The Theory. This principle is illustrated by a couple that
moves to a new location so that one of them can accept more
lucrative employment, even though the move requires the other
one to sacrifice his or her work. If the first spouse’s increase in
earning capacity is greater than the second spouse’s loss, then
the move was financially rational.

The Theory provides a different measure of recovery de-
pending upon whether the marital sharing behavior consists of a
financially rational sacrifice in earning capacity or an earning ca-
pacity loss due to child care. Where the loss arises from a finan-
cially rational sacrifice in earning capacity, the claimant is enti-
tled to recover the full amount of the loss. Since the other
spouse necessarily has an even larger gain, there is no reason the
rule should not provide for the full payment required to elimi-
nate the disincentive. On the other hand, where the loss arises
from childcare, the other spouse may have no earning capacity
gain resulting from the sharing behavior (keeping in mind that
gain and loss are measured by comparing a spouse’s situation at
the end of the marriage with the situation he or she would have
been in had there been no marriage). In this case, it is difficult
to justify shifting the entire loss to the other spouse. As opposed
to the measure of recovery for financially rational sacrifices, The
Theory provides that for claims based on childcare, recovery
shall be for one-half of the loss, thus ensuring that the spouses
share the loss equally.

The argument favoring recovery in both cases seems clear
enough. When spouses make basic decisions affecting marital fi-
nances, they should not be discouraged from thinking of the
marital community as a single economic unit. But a spouse
might be discouraged from taking that view if the decision, al-
though favorable for the marital community as a whole, burdens
her alone with a loss in earning capacity that would be realized
if the marriage were dissolved and she no longer shared in the
spousal gain made possible by her loss. By protecting her from
that contingent loss, the alimony remedy eliminates the disin-
centive to take advantage of opportunities that are beneficial to
the marital community as a whole.

Professor Schneider simultaneously raises two conflicting
objections to this rule. On one hand, he suggests that The The-
ory errs in limiting recovery to losses incurred through child care
or financially rational behavior because recovery should also be
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allowed for losses arising from financially irrational behavior
apart from child care.*® Section D2, below, examines this objec-
tion at length. In the same portion of his paper, however, Profes-
sor Schneider also says that The Theory is “problematic” in al-
lowing a spouse to recover at all for losses in earning capacity
she incurs from marital sharing behavior, since this chance of
recovery “steer(s] a spouse, usually the spouse with the lower
earning potential, away from a ‘complete’ career.”®® This is espe-
cially troublesome because in “today’s world” this would have
the effect of channeling women away from “demanding careers”
that “can be intellectually, socially and emotionally rewarding.”
This second objection can be put to rest rather quickly, and not
merely because The Theory, to the extent it does any “channel-
ing,” obviously does not do so in gender terms. There are two
more important points. First, Professor Schneider himself points
out that “it would seem strange to try to encourage women to
pursue careers by denying wives compensation for the marital
sacrifice of giving up careers.”®® Perhaps “strange” is too re-
strained a characterization. I have some trouble imagining any-
one proposing that we deny compensation on divorce to the per-
son who gives up a potential career to allow his or her spouse to
pursue a more lucrative opportunity, in order to discourage
women from making that choice in the first place. The reality, of
course, is that women would be the main victims today of such a
punitive approach to social policy.

But second, in an important and nonpunitive way the incen-
tive structure offered by The Theory encourages the very goal
that Professor Schneider applauds. It does so because it makes
the wife’s loss the measure of her husband’s alimony obligation.
The more talented the wife the greater will be the alimony claim
she will have for sacrificing her career prospects to fulfill the
couple’s domestic needs or to accommodate her husband’s ca-
reer. To put it another way, the greater the career sacrifice the
husband asks of his wife, the greater his potential liability to
her. Because the wife who forgoes a “demanding career” will
thereby have a “demanding” claim if the parties divorce, her
husband will be less inclined to seek such a sacrifice from her.
The greater the opportunity outside the home that a woman has,

58. Schneider, supra note 1, at 220-21.
59. Id. at 219.
60. Id. at 220.
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the more The Theory will discourage her husband from asking
her to abandon it; in that way The Theory encourages rather
than deters the movement of women into the market.®* This
point was also made in The Theory.®* It bears repeating here
because it apparently received inadequate emphasis in The The-
ory, as Professor Schneider has not been the only one to over-
look it.%®

2. Why The Theory does not compensate losses arising from
financially irrational sharing behavior

We turn now to Professor Schneider’s first objection: that
‘The Theory should not require that successful claims, other
than those based on child care, arise from “financially rational”
sharing behavior.®* In evaluating the importance of this concern,

61. Existing law, with its emphasis on need as the criteria for alimony, has precisely
the opposite result. The woman who gives up professional opportunities for her marriage
has a greater loss than the woman who never had them, but she also will probably be in
less “need” when the marriage ends, because even her reduced earning capacity will be
greater than her less talented or less educated sister’s.

62. “Requiring the primary-wage earner to pay his former spouse according to her
lost earning potential may lead him to value her labor more rationally. . . . A man mar-
ried to a lawyer or doctor should pause more before expecting her to tend his domestic
needs. . . .” Ellman, supra note 2, at 77.

63. Professor June Carbone recently argued that I designed an alimony system
“based on the premise that women should specialize in domestic matters to the extent
they earn less than their husbands. . . .” Carbone, Economics, Feminism, and the
Reinvention of Alimony: A Reply to Ira Ellman, 43 Vanp. L. REv. 1463, 64-65 (1990)
(empbhasis in original). Her point not only ignores the effect of The Theory’s incentives
on the husband, described supra text accompanying note 62, it also ignores the fact that
The Theory provides no positive incentives for spousal specialization in domestic labors.
It merely ensures that earning capacity losses are not left entirely with the spouse who
incurred them—a result even Professor Carbone concedes is appropriate, despite the fact
that it may lessen the “punishment” imposed on women who forego the market for the
home.

In other words, The Theory merely eliminates an inappropriate disincentive that
would follow in the absence of a remedy: the allocation of the earning capacity loss en-
tirely to the spouse who incurred it for the marriage’s benefit. See supra note 37 and
accompanying text. One can surely assume that even with the knowledge that this loss
would be shared, many women would choose not to incur it. Each woman (or man) will
reach her or his own decision about the relative benefits, both financial and nonfinancial,
of domestic and market labor, as each should. I am not troubled by the fact that all will
not make the same decision. I am troubled by a system which might distort incentives by
allocating to one spouse all of the loss recognized on divorce from a decision that bene-
fited that spouse’s entire family when it was intact.

There is more in Carbone (which appeared as this article went to press) that I am
tempted to comment on, but here I must keep my focus on Professor Schneider!

64. Actually, in portions of his paper Professor Schneider appears to forget that the
requirement of financial rationality does not apply to childcare. He says, for example,
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we must keep in mind that the largest group of alimony claims
undoubtedly arise in long-term marriages in which the wife sac-
rificed earning opportunities to care for the couple’s children,
the very fact pattern in which the requirement of financial ra-
tionality would not apply.

Put another way, the question raised by Professor Schnei-
der is whether cases exist in which the childless spouse should
recover in alimony for an earning capacity loss she incurred as a
result of financially irrational conduct that necessarily conferred
no financial benefit on the spouse from whom this payment is
now sought. Perhaps there are such cases, but thus understood
we might not expect them to arise very often. Nonetheless, The
Theory’s rule that, childcare apart, only financially rational
losses are compensable bears some reexamination. Certainly
there are choices a childless couple makes that are not finan-
cially beneficial to the marriage but are nonetheless beneficial in
some other sense, and perhaps we would wish to eliminate disin-
centives for making those choices as well.

Notice that this question is related to, but different than,
the question addressed in part III, section C. There we examined
why recovery cannot be allowed for nonfinancial losses. Here we
examine whether we should allow recovery for financial losses
that were incurred to achieve some nonfinancial gain, and were
therefore not financially rational, even though they might be ra-
tional in light of the spouse’s nonfinancial preferences. The The-
ory allows such claims in one special case, where the nonfinan-
cial purpose is caring for children, but that rule is based on
strong cultural norms favoring parental childcare. Are there
other nonfinancial purposes that should count as well, to allow
recovery for a financial loss?

that The Theory “singles out one . . . marital decision—a spouse’s financially rational
sacrifice of earning capacity” and provides that losses arising from “that particular deci-
sion and that decision only shall be repaired on divorce.” Schneider, supra note 1, at 217.
This is, of course, simply wrong as a description of The Theory; as Professor Schneider
himself explains earlier in his paper, id. at 201, The Theory allows recovery for half of
the earning capacity lost as a result of a spouse’s domestic labors, when those labors
include primary responsibility for care of the couple’s children, without regard to
whether this sacrifice of earning capacity is financially rational. Yet he later relies on this
mischaracterization to portray The Theory as excessively materialistic. He criticizes The
Theory, for example, as encouraging “only one kind of sharing—giving up a career in
order to maximize family income,” id. at 220, and for having “adopt[ed] the goal of
optimizing family income.” Id. at 218. The Theory is not so limited. Indeed, it seems
likely that the great majority of claims that would be allowed under it would arise from
childcare and would thus be valid even if family income had suffered as a result.
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If we reformulate this question to use the language of The
Theory, it comes out this way: When we allow recovery for any
financial loss incurred to benefit the marriage, should we rede-
fine “benefit” to include not only financial benefits, but also any
increase in total utility? To measure “total utility” we would
have to be able to calculate the combined value of financial and
nonfinancial benefits, which requires us to have some common
scale on which both can be measured. This is probably impossi-
ble, but let us set that problem aside for the moment and as-
sume a magical world in which it could be done. An example will
help us to see the problem that would result.®®

a. Compensating such losses may create distorting disin-
centives. Suppose a couple moves to the country from the city,
suffering a significant loss in income in exchange for the nonfi-
nancial benefits of country life. The husband has a small gain in
earning capacity, but it is offset by the wife’s larger loss. None-
theless, the move “benefitted” the marital community in terms
of total utility, since the nonfinancial gains to the marriage were
larger than the financial loss. Should we require the husband to
make good some of the wife’s financial loss if they divorce, since
the wife sacrificed her earning capacity in order to achieve a gain
for the marriage in overall utility? It turns out that, if we
adopted this rule, we risk creating a disincentive to sharing,
rather than eliminating one. This can happen because, while on
one hand, our reformulated rule gives the wife compensation for

65. Professor Schneider suggests that in The Theory’s own terms there is no princi-
pled basis for excluding financially irrational sacrifices, and that by doing so The Theory
necessarily is seriously flawed in its incentive structure. See Schneider, supra note 1, at
217-25. This section is meant to respond to those arguments. On another level, however,
one can agree that additional reasons for sacrificing earning capacity might be accepted
as “marital sharing behavior.” That is, assume that one agrees with the basic argument
in the text in that nonfinancial benefits cannot be calculated and weighed against finan-
cial ones, and that therefore the analytical framework developed by The Theory does not
speak to (and therefore does not support) including the achievement of these nonfinan-
cial benefits as a purpose that qualifies this behavior as marital sharing behavior. One
might still argue that on other grounds, completely apart from those developed in The
Theory, some particular purpose, though financially irrational, should qualify behavior
as “marital sharing behavior.” This is essentially the approach that The Theory itself
took to justify an alimony remedy for earning capacity sacrifices incurred to allow a
spouse to provide primary care for the couple’s children. One could perhaps add to this
list: what about, for example, earning capacity losses derived from a husband’s leaving
work to care for his parents—or his wife’s parents? The Theory includes care for the
couple’s children because of the broad consensus that exists as to appropriateness of
sacrificing earning capacity for this purpose; I have doubts that any other purpose would
find similar support. But if it did, that purpose could be molded into The Theory, on
that rationale, without requiring any fundamental alteration to it.
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a financial sacrifice necessary to increase total utility, on the
other hand, we look only at financial losses in calculating
whether the wife in fact has a loss. It turns out that this schizo-
phrenic version of The Theory simply does not work because it
can produce disincentives to sharing. Whether it will actually
generate such a distorting incentive in a particular case depends
on the distribution between the spouses of the nonfinancial
gains and losses from the move. The following discussion shows
why.

Suppose the spouses do not value the benefits of country
life equally. Rather, she loves the country, but he does not. For
her, then, the move is worth even more than her individual sac-
rifice in earning capacity, while for him it is barely worth more
than the smaller loss that the marriage suffers in the aggregate.
Therefore, if we provide no remedy at all, both will be inclined
to make the move, since both will benefit from it. Indeed, not
only will marital utility increase if they make the move, but ab-
sent a loss-shifting remedy, the move will still yield an increase
for each of them individually, were they to divorce after mov-
ing.® But if we allow the wife a remedy against her husband on
divorce, for some portion of her loss in earning capacity, we
change the calculus so that the move is a net loss for him if they
divorce. Knowing that possibility at the time of decision, he
might oppose it.%?

Thus, the result of providing a remedy would be to discour-
age the couple from moving to the country, even though it is
better for the marriage and better for both parties individually
(in the absence of a loss-shifting rule). This warped result can be
avoided only by counting, as part of the calculation of the gains
and losses realized on divorce, the nonfinancial as well as the
financial gains and losses. If we did so, we would see that the

66. While the move to the country produces only a limited nonfinancial gain for
him, it also produces a financial gain, and so he is better off. While it produces a larger
financial loss for her, it also produces an even larger nonfinancial gain, and so she too is
better off.

67. Whether or not he would oppose it depends on a rather complicated calculation.
We assume he is still better off married to her, in the country, than single in either
location (or else he would not want to stay married). The problem is that if they move to
the country and then divorce, he is worse off (assuming she has a remedy against him in
alimony) than if they divorce without having moved to the country. He must therefore
weigh the possibility of a larger loss if they move to the country against what may be a
higher probability of a smaller loss if he refuses to move. (It would be a higher
probability if he believes that his refusal to go to the country would itself precipitate a.
divorce.)
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wife actually has no loss and thus is entitled to no compensa-
tion. But then, of course, we run into one of the problems that
section C sought to avoid by eliminating claims for nonfinancial
losses—the problem of weighing and balancing financial and
nonfinancial losses against each other. Ultimately, we cannot
avoid this problem in calculating loss, even though we mean to,
if we decide to allow claims for earning capacity losses that were
incurred to achieve some nonfinancial gain.®®

b. Why The Theory does not create distorting disincen-
tives. The problem of creating destructive disincentives does not
arise if we limit both the loss, and the definition of marital bene-
fit necessary to allow a claim for loss, to the financial. We some-
times may fail to eliminate disincentives that we ideally should
eliminate, but at least we don’t create new ones. To see that The
Theory does not create distorting disincentives requires working
through the four various possible distributions of nonfinancial
utilities that can follow from any marital decision. A chart will
help us do this. But first, let us summarize the assumptions of
the analysis.

First, we are looking only at marital decisions which pro-
duce an earning capacity gain for the marriage as a whole, since
The Theory does not otherwise allow a claim except in the case
of childcare. In the absence of a potential claim, The Theory can
have no incentive impact at all and thus could create no dis-
torting incentives.

Second, we are looking only at decisions that yield a loss in
earning capacity for one spouse, since again there would other-
wise be no claim. We must therefore also assume the decision
yields a gain for the other, an arithmetic necessity if the mar-
riage as a whole is to gain despite one spouse’s loss.

Third, recall from section B that the availability of exit
means that either spouse would veto any decision about the con-
duct of the marriage that would reduce that spouse’s overall
utility below the utility he or she would derive as a single per-

68. Of course, the same problem can arise in connection with claims based on child-
care if the potential obligor derived much less utility from children than the spouse who
sacrificed earning capacity to care for them. In that case, the potential alimony liability
might deter the potential obligor from agreeing to this childcare arrangement. We might
expect this will not happen too often, especially as The Theory allows a claim of only
half of the amount of the earning capacity loss, where the claim is based on childcare.
And in some cases the potential liability might deter the obligor spouse from having
children in the first place, which might be the best result where the obligor is reluctant
to contribute to the opportunity cost of raising them.
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son. Thus, we need only consider those possible distributions
that would produce a net positive total utility for each spouse
(financial and nonfinancial), as compared to this baseline of sin-
gle life, since otherwise the marriage will be dissolved before the
decision takes place, so there will again be no occasion for
compensation.®®

Finally, we must assume, for the purpose of this discussion,
that we can measure each spouse’s nonfinancial utilities from
any decision on the same scale as financial utilities. Such mea-
surements of nonfinancial utilities are in fact probably impossi-
ble, which is one reason why The Theory excludes their consid-
eration. But if we are to consider whether The Theory’s
exclusion of nonfinancial utilities creates problems, we must as-
sume, for the purpose of this discussion, that we can measure
them.

Keeping all this in mind, then, four possible distributions of
nonfinancial utilities follow from any decision. These are la-
belled by the numbers one through four in the following matrix:

69. While this assumption should generally be correct, I am ignoring for this analy-
sis an additional complication. A husband might agree to a course of conduct that
reduces his utility below this baseline in the short term, because he believes it will in-
crease his overall utility in the long run. For example, the husband might agree to sup-
port his wife through medical training, even though his overall utility will be lower dur-
ing the course of that training than if he were single and did not share his earnings,
because in the long run he would benefit. What, then, if the wife ends the marriage after
completion of the training? The husband has in fact suffered a loss, although not one
that The Theory recognizes: he has lost his expected share of his wife’s earnings as a
physician. He may nonetheless have no award under The Theory, because he may have
no reliance loss, as where he continued to work, during her training, at the same job that
he would have worked in anyway. Thus, here the husband did not veto the decision to
support the wife through medical school because he expected his overall utility to in-
crease in the long run, even though he knew it would be negative (as compared to the
single baseline) in the short run. But he has been deprived of his long run gains.

While this may be another imperfection in The Theory, the problem, again, is not
one of creating an improper disincentive, but perhaps one of failing to offer an incentive
that we might want to offer. That is, perhaps, for lack of a protective remedy in the case
of divorce, the husband will not provide the support that is necessary for overall marital
benefit. Solving this problem is not as easy as one might think, however. For in the
absence of any fault assessment for the breakup of the marriage, it is difficult to provide
a remedy without incurring a problem analogous to that of “adverse selection” in insur-
ance. Suppose, for example, that under these facts it is the husband who breaks up the
marriage when the wife completes her training, to marry another woman whose financial
prospects are not nearly so good as those of his current physician wife. Considerations of
equity as well as of incentives may counsel against providing a remedy in this case, yet it
can be distinguished from the case in which we do want to provide a remedy only by
inquiring into which spouse is responsible for the breakup of the marriage—the very
inquiry modern law seeks to avoid.
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Nonfinancial Consequences of Decision
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Now let us assume the case in which the decision in ques-
tion is one in which the wife would incur an earning capacity
loss, but her husband would enjoy a larger gain. (These financial
gains and losses, like the nonfinancial ones, are measured against
a baseline of that spouse’s situation as a single person.)’” We can
assign the various gains and losses illustrative values:

Thus: FG, = -3 (Financial gain for the wife)
FG, = +5 (Financial gain for the husband)
FG, = +2 (Financial gain for the marriage)

Under The Theory, if the parties go forward with the deci-
sion, the husband would be liable, upon divorce, to make good
the wife’s loss. She would therefore receive an award of + 3,
leaving her even, while he would be left with a residual financial
gain of + 2. For each box, we must now ask the following ques-
tions: 1) Would the spouses go forward with the decision if there
were no alimony remedy? 2) If they would, might the availabil-
ity of a remedy provide either spouse with a disincentive for pro-
ceeding?™ If the answer to both questions were yes, then The
Theory would have created an inappropriate disincentive.

70. For further discussion of the appropriate baseline, see infra text accompanying
notes 74-76.

71. Of course, we are also concerned with the converse question: would the spouses
not proceed in the absence of an alimony remedy, and if so, are there cases in which they
would proceed if a remedy is available? In fact, our discussion will show that there will
be some such cases, and these are examples of cases in which The Theory effectively
encourages appropriate sharing behavior that would not otherwise occur. They are not
the focus of our discussion here, however, since we are looking for problem incentives
that might be created.
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Box 1. In Box 1, both parties reap nonfinancial gains from
their decision. Each also reaps a financial gain so long as the
marriage remains intact. Thus, the marriage is clearly better off
if the parties go forward with the decision, which they presuma-
bly will, since both gain unless one party is concerned about po-
tential losses on divorce. The only potential loss is the wife’s fi-
nancial loss, and so the possibility of an alimony award
encourages the appropriate behavior—the wife’s financial disin-
centive is removed, while the husband still has an incentive to go
forward. The Theory operates as intended.

Box 2. Here, the wife would have a nonfinancial loss from
the decision while the marriage remains intact. If that loss is
greater than her share of the couple’s financial gain (remember,
we are in a magical world in which such comparisons. can be
made), the couple would not act since she would veto the deci-
sion, as it would make her worse off than if she were single. Per-
haps that is not the best decision for the marriage, and thus per-
haps a perfect rule would somehow encourage her to agree, but
this is the kind of imperfection that cannot be overcome.”

If the nonfinancial loss is smaller than her share of the mar-
ital financial gain, then both the wife and her husband would
gain by the decision (the husband, since he has both a financial
and nonfinancial gain). In the absence of any alimony remedy,
we might therefore expect them to go forward. However, she
might still oppose the decision because the financial gain she re-
lies on, to overcome the nonfinancial loss, changes upon divorce
to a financial loss. The Theory would neutralize this potential
financial loss and might therefore reduce the disincentive suffi-

72. If one could make interpersonal utility comparisons, one might conclude that
acting was in the best interests of the marriage if the wife’s loss in overall utility was
smaller than the husband’s gain. Presumably, if that were the case, then the husband
could induce the wife’s agreement by promising her other benefits. For example, if you
move, then I will stop drinking (thus yielding her a utility gain in the intact marriage).
The effectiveness of such inducements depends upon their credibility. A more complex
and realistic theory would attempt to capture this kind of spousal bargaining in its calcu-
lations, which The Theory has not done. We can observe, however, that there is no rea-
son why, consistent with The Theory, the law could not recognize and enforce explicit
spousal contracts of this kind. The Theory rejects the use of “contract talk” to justify
remedies where there has been no actual contract; it does not reject the enforcement of
explicit contracts that have been made. Making such promises enforceable would have
the benefit of increasing their credibility, but it might also have costs. For example,
would we want a court to determine whether one spouse had kept a promise to stop
“nagging” the other? Can such promises be made definite enough to be properly enforce-
able in contract without distorting their impact on the marriage? I do not attempt to
resolve such questions here. .
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ciently to allow them to go forward after all, which would be
another example of The Theory working as intended. We must
also observe, however, that The Theory offers her no compensa-
tion for any residual nonfinancial loss that might remain upon
divorce. The Theory may, therefore, be inadequate to eliminate
the disincentive for her to proceed, another example of The
Theory’s imperfection of omission.

We will save Box 3 for last.

Box 4. Here both parties derive a nonfinancial loss from the
decision. They will not make such a decision unless, for each of
them, the nonfinancial loss is less than their share of the mar-
riage’s financial gain— + 1 apiece, in our example, if they divide
the financial gain evenly. In that case, they might proceed, un-
less the wife were deterred by the contingent financial loss to
her in the case of divorce. The Theory would eliminate this fi-
nancial loss and might thereby eliminate a disincentive to shar-
ing. But again, The Theory might provide too small a remedy to
be effective. If the wife’s nonfinancial loss were residual—if it
continued after divorce—then she would have a contingent loss
that The Theory would not cover.

Box 3. Box 3 presents the most interesting case, in which
the wife derives a nonfinancial benefit but the husband derives a
nonfinancial loss. It might arise by the following facts. The hus-
band is offered a very lucrative promotion requiring him to
move. He doesn’t particularly like the new location and isn’t re-
ally interested in working as hard as the promotion would re-
quire. To move requires his wife to incur a loss in earning capac-
ity, but her loss would be smaller than his gain, so that the
marriage would realize a net financial gain from the move.

Further assume the wife could not find suitable work in the
new location, but this does not bother her. In fact, she would not
mind leaving the market and would be content to let her hus-
band support them with his newly enhanced income, so that she
can devote herself more to her real passion, painting. Thus, the
proposed move has nonfinancial benefits for her but nonfinancial
costs for him. This example, in fact, follows closely one of the
hypotheticals Professor Schneider uses to suggest difficulties in
The Theory.™ Let us examine it closely to see whether, as he

73. See Schneider, supra note 1, at 212-13.
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suggests, The Theory may create disincentives for sharing in a
case like this.”

Professor Schneider’s discussion of this hypothetical charac-
terizes the husband as making a sacrifice because his married
life is worse off after the-decision than before it—he is someone
“from whom something was extracted that he did not want to
give.””® The implication is that the husband should therefore
pay no alimony. But this conclusion assumes an inappropriate
baseline for gauging whether there has been a sacrifice: the pre-
decision marital arrangement. While the post-decision allocation
of burdens and benefits in the marriage may be less advanta-
geous to the husband than the pre-decision allocation, it still
yields him a net benefit as compared to the baseline of a single
life, or he would exit the marriage rather than accept the deci-
sion. Staying in the marriage thus entails no sacrifice for him,
even though the marriage does not yield him as large a net bene-
fit as it once did, or as he hoped it would. Perhaps he may feel
that he has sacrificed for the marriage, but clearly he has not,
because the marriage in fact still provides him more overall util-
ity than he would achieve single.

Of course, at the time they are making their decision, both
spouses are likely to compare its expected consequences to the
status quo, not to the alternative of exiting the marriage, which
is why the husband might have some sense of sacrifice even
though he is better off than if he left the marriage. But there is
no reason his sense of sacrifice at the time of the move should
shield him from an alimony claim at the time of divorce. We
have already seen that The Theory cannot and should not ad-

74. Id. at 214. Professor Schneider also uses this hypothetical to suggest that The
Theory is flawed for providing a remedy in this case because it would seem that the wife
is not actually “sacrificing” anything, and is thus unlike the parts supplier in the com-
mercial analogy drawn in The Theory. Id. at 213. 1 am puzzled by this point, for I have
never understood a sense of sacrifice to be important in any theory of recovery and cer-
tainly not in contract. To the contrary, one ordinarily assumes that both parties entering
into a consensual relation like contract or marriage expect to benefit from the relation-
ship, since they otherwise would refrain from entering it. A party who begins a relation-
ship with no sense of sacrifice can still end it with a loss when things do not turn out as
expected. Contract allows recovery in such cases to the claimant who shows that the loss
flowed from the other party’s failure to keep his promise. The Theory avoids this con-
tract approach since it wants to avoid inquiries into which party “breached,” but allows
a smaller recovery than contract in order to encourage parties who might otherwise de-
cline to act for fear that they will bear the full loss if things turn out differently and the
parties divorce. Neither contract nor The Theory require a subjective sense of sacrifice
as a necessary element of recovery.

75. Schneider, supra note 1, at 213.
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dress the incentives operating on exchanges during the marriage,
and The Theory already properly accounts for problems arising
from the consequences such decisions might have on divorce.
Nor does concern over fairness suggest giving much weight to
such subjective feelings of sacrifice. The husband who once per-
formed no housework may have a sense of sacrifice when he per-
forms twenty-five percent of it, but that should hardly immunize
him from an alimony claim if his marriage later dissolves. The
Theory does not address marital decisions that leave a spouse
worse off in the marriage than if he were single, since (apart
from short-term transition problems mentioned earlier™) it as-
sumes neither spouse will in fact remain in such a marriage.”
The Theory is concerned instead with marital decisions whose
advantages (for one spouse) evaporate at divorce, thus leaving
that spouse worse off than if he had never married in the first
place. These are the decisions addressed by The Theory because
these decisions do produce real losses incurred for the marriage
(although only realized on divorce) which will go uncompensated
if they are not addressed by an alimony remedy.

Let us then return to the facts of Box 3 to determine
whether The Theory would create a disincentive for sharing in
this case. We first ask whether the parties would move if there
were no alimony.” For the wife the consequences of the move

76. Supra note 51 and accompanying text.

77. Obviously, this assumption will not be correct in every case. Coercion is possible.
For an extreme example, see In re Marriage of Weintraub, 167 Cal. App. 3d 420, 213
Cal.Rptr. 159 (1985) (allegation that wife was abducted “by force, physical beatings, and
threat of physical harm and taken [to another state] where . . . against her will and as
the result of coercion, physical beatings, intimidation and threats upon the safety of her
family, [she] went through a marriage ceremony”). Losses incurred as a result of such
coercion surely ought to be compensable, but the remedy would not be in alimony but in
some other action, probably tort. A theory of alimony need not therefore address this
kind of case.

In the more usual case, we assume that a spouse who believes he would be better off
single would be filing for divorce rather than planning his future married life. The spouse
who does not believe himself better off single has no veto over a change in the marital
circumstance that reduces his utility, since he will ultimately concede rather than exit if
the other spouse insists on the change. He obtains a veto only when the change not only
reduces his utility, but reduces it below the value he would enjoy if divorced. Of course,
that point may soon be reached if his partner repeatedly presses her advantage.

78. When we ask this question we must compare the move’s expected results with
the status quo as well as with the alternative of divorce. Each spouse’s initial assessment
will turn on whether the proposed change will improve or worsen his or her current situ-
ation; if both believe it will improve they will proceed, and if both believe it will worsen,
they will not. The more difficult cases arise when the change will improve one spouse’s
life but worsen the other’s. Where one spouse sees sufficient benefit to himself in such a
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(as compared to the status quo) all appear positive, so one would
expect her to favor it. For him they are negative, if, as Professor
Schneider seems to hypothesize, his nonfinancial losses outweigh
his share of the financial gains.”

Why would the husband agree to the move if its immediate
consequences are negative for him? In fact he may not. After all,
he can stay put and stay married too, unless his wife will exit if
he does not move. A move can thus occur only if the husband
believes both that his wife will exit the marriage if he does not
move, and that he is better off moving with her than staying
without her.®® Presumably, we want the parties to move in this
case, since if they do not they will divorce, and if they divorce
both will be worse off than if they had moved.®! Presumably the

case to press for the change, the other must then decide whether to concede or exit. This
last decision must be made by comparing the marital outcome if she concedes with the
outcome she will have as a single person if she exits. If she would be better off single, she
will refuse to concede.

79. Of course, if his share of the financial gain is greater than his nonfinancial loss,
he too will favor the move. Indeed, this is an easy case, since both parties are better off
moving whether we compare the outcome to a baseline of single life or a baseline of the
marital status quo. It is really the other case that Professor Schneider finds troub-
ling—the case in which the overall immediate consequences of the move seem negative
for the husband—and that is therefore the case I focus upon in the text. In the easy case
the wife has a financial loss if the parties later divorce (in the absence of an alimony
remedy), since she no longer shares her husband’s income. (The husband would keep all
the financial benefits of the move, clearly outweighing, in this case, his nonfinancial
costs, since we have assumed in this case that his share of the financial benefits during
the marriage outweigh his nonfinancial loss.) Because the wife has a financial loss on
divorce as measured against the situation she would have been in if single, (and the
husband has gained from the same event that caused her loss, the move) she would be
entitled to an alimony remedy under The Theory. This result should not be counterin-
tuitive, or at least, less so than the case addressed in the text.

80. If he believes himself better off exiting he will not make the move whether or
not there is a potential alimony remedy, so we need not consider that possibility any
further.

81. Actually, of course, marital decisionmaking is considerably more complex than
this example can possibly capture. For example, the husband might believe the move will -
yield him nonfinancial gains, despite his distaste for the increased workload and the new
location, because it may yield changes in the internal conduct of the marriage (for exam-
ple, that his wife will be more available to help him because she is not working), or
because he will derive pleasure from her enjoyment of their new life. On the other hand,
he may feel that “staying put” will not really preserve the status quo because even if his
wife does not exit the marriage, her attitudes and feelings will be affected by his decision
to stay put in a way which will reduce his overall marital satisfaction. These complica-
tions simply illustrate further the difficulties of making any assessment of the intra-mar-
ital exchange between spouses, and particularly the allocation of the marriage’s' nonfi-
nancial burdens and benefits, which is why as a general matter The Theory avoids them
altogether. I discuss them here only to respond to Professor Schneider’s assertion that in
this particular case the nonfinancial considerations render The Theory’s results unfair.
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parties are capable of perceiving this and will in fact move. The
question then is this: would The Theory allow the wife alimony
if they move and then divorce, such that the husband who oth-
erwise would have moved will decide not to. If so, then The The-
ory would have created an inappropriate disincentive, since the
parties are better off moving. That is, in effect, what Professor
Schneider suggests might happen when he posits that in this
case The Theory may impose on the husband an inappropriate
alimony obligation if the parties divorce after moving.

To answer this question requires a more complicated model
of the parties’ behavior. We have thus far assumed that if they
move they will not divorce, but if the parties feel certain of that,
then alimony rules will have no effect on their behavior, and
clearly they will move (as it seems they should). On the other
hand, if the husband believes the marriage will end even if he
does move with his wife, then he will not move whether or not
there was alimony, since he is better off staying put and divorc-
ing than moving and divorcing.

What should he do if he is virtually sure they will divorce if
he does not move, but that the outcome is uncertain if they do?
If he thought about this possibility entirely rationally, he would
weigh the relative benefits of moving and staying married ac-
cording to his assessment of the probability that they would stay
married. Thus he would compare the overall utility of staying
put (and presumably divorcing) not against the overall utility of
moving but rather against the “expected value” of that utility.
That expected value would be calculated by first multiplying the
utility of moving and remaining married by the probability of
this result, then multiplying the utility of moving and divorcing
by the probability of that result, and then adding the two prod-
ucts. The sum is the expected value of moving, which can be
compared to the expected value of refusing to move. By choosing
the course with the highest expected value, parties will, on aver-
age, achieve the best results, even though their choice in a par-
ticular case may in retrospect turn out less well than would an-
other choice. Although people obviously do not think of
themselves as employing technical terms of probability analysis
like “expected value,” they in fact do tend to weigh the benefits
and burdens of particular decisions by some seat of the pants
feeling about the probability of the outcome. The husband who
thinks his wife will probably divorce him in any event is less
likely to agree to move with her than if he believed the move
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would probably preserve their marriage. Looking at expected
values is simply a more formal rendering of this process. In our
case it might be illustrated as follows:

Staying put and staying married . +5
Moving and staying married +3
Staying put and divorcing +2
Moving and divorcing +1

Suppose the husband’s assessment of the overall utility of
various outcomes to him is as follows: he believes that his first
choice is essentially unavailable because he is ninety-nine per-
cent certain his wife will leave him if he does not move. Ergo,
the value of staying put equals (5) (.01) + (2) (.99) = 2.03. He
believes the chance of their remaining married if he moves is
fifty percent. Ergo, the value of moving equals (3) (.50) + (1)
(.50) = 2. Here the outcomes are close, but his best prospects lie
in declining to move. If he thought moving were a bit more
likely to preserve the marriage (say, .55 instead of .50) or if the
utility value of moving and divorcing was a bit closer to staying
put and divorcing (say, + 1.2 and + 2, instead of + 1 and + 2),
then the outcome would be different, and the expected value of
moving would be greater than the expected value of staying put.

How then will his decision be affected by an alimony rule
under which he may have to make good the wife’s financial loss
from moving, if he moves to the promotion and they divorce
anyway? (The Theory would allow the wife a claim against the
husband, because she has a financial loss from the very move
which allowed him to make a financial gain.) Clearly the rule
will reduce the relative utility of moving and divorcing; whether
that would alter the decision he otherwise would make depends
upon the values assigned to the other variables in this analysis
(the various utility values of other outcomes and probabilities).
For example, the wife’s potential claim for the financial loss she
suffers at divorce from the move might lead the husband to re-
quire more assurance before moving than he otherwise would
need that the move will successfully preserve the marriage. In
some sense, then, The Theory creates a disincentive for sharing
to the extent it leads a smaller proportion of spouses in these
cases to take the chance that things will work out well.

What then to do? It surely seems unlikely that the incentive
structure of the law could be improved by taking nonfinancial
gains and losses into account. In this case, for example, the law
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would have to balance the husband’s financial gain from the
move against his claims of a nonfinancial loss, either as a defense
against the wife’s alimony claim or perhaps even as the basis of
a claim of his own. Such careful gauging of nonfinancial gains
and losses is implausible, and any attempt to do so is more likely
to create problems than to solve them. We might handle such
cases better by restricting the default legal rule to examination
of the financial outcome, while allowing or even encouraging par-
ties to make their own bargains that depart from the default
rule, if they wish. While The Theory concludes contract analo-
gies are not helpful in understanding the largely noncontractual
conduct that forms the basis of most alimony claims, it does not
bar enforcement of true contracts between the parties in the
rare cases when they are made. In fact, contract is a more prom-
ising tool for dealing with a specific marital decision than for
organizing the entire marital relationship. The husband could
say, for example, that he will move and try out the new job only
if his wife agrees to waive or limit her alimony claim if things do
not work out. If she is confident their marriage will prosper from
the move, she should agree to such an offer. If she shares his
worry that the marriage will dissolve in any event, then little
may be lost if her refusal to agree leads the parties to separate
rather than move together.

The analysis offered in this section is necessarily sketchy,
and can hardly capture the actual complexity of the decision-
making process.®? It surely suggests that The Theory, standing
alone, does not deal adequately with every case. A more detailed
model of marital decisionmaking may shed further light on use-
ful refinements.®?

IV. CoNcLusiON

Not surprisingly, the preceding analysis reveals limits to an
incentive theory, as well as strengths. The Theory of Alimony is
not perfect, even when tested against its own rationale of elimi-
nating disincentives to marital sharing behavior. Some disincen-
tives will remain and, in many other cases, nonfinancial motiva-

82. See also supra note 72.

83. One issue not addressed in the textual analysis, for example, is the question of
risk preference. People vary in their willingness to risk a bad outcome in a particular
case in order to achieve the best chance at the highest average outcome, and this will
clearly affect their choices.
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tions will swamp the financial considerations with which The
Theory deals. But The Theory’s shortcomings arise largely from
fundamental problems which may defeat any effort to generate a
defensible set of principles for awarding alimony: we have no ef-
fective measures of the spouse’s nonfinancial preferences that
will allow us to compare them to each other, and thus no way to
assess the relative nonfinancial gains and losses realized by the
spouses upon divorce or in the marriage. We also have no way to
balance a spouse’s financial gains or losses against the same
spouse’s nonfinancial gains and losses. The Theory avoids this
problem by focusing exclusively on the financial gains and losses
flowing from marital decisions and on eliminating distorting fi-
nancial disincentives. Incompleteness is the price of this
solution.

But although all is not loss, surely also all is not lost. While
imperfect, The Theory’s imperfections are ones of omission,
rather than of commission. It therefore still offers an advance
over a system without alimony, or over alimony without a sys-
tem, which is how one might describe the current law. And we
may also observe that the shortcomings The Theory exhibits are
not uncommon in the law.

The law of contract, for example, which has for many been
the most promising way out of alimony’s. conceptual dilemma, in
fact shares many of the same problems: contract theory provides
no remedies for nonfinancial losses, nor does it consider, in fash-
ioning remedies, the nonfinancial motivations of the contracting
parties. While it might seem troubling, for example, that The
Theory allows an alimony remedy for lost earning capacity to
the wife who wanted to be a homemaker anyway, who enjoyed
being a homemaker, and who would have been one even without
an alimony remedy, the result would be the same under con-
tract. “He wanted to do it anyway” is no defense to an action for
breach alleging nonpayment. Contract damages are awarded, or
denied, without regard to the nonfinancial motivations, gains, or
losses enjoyed or suffered by the parties in the course of their
transaction.

Most people, however, are more comfortable with focusing
exclusively on financial considerations in a law governing com-
mercial transactions than they are in a law governing family re-
lations. For me, many of the intractable problems in this area
are captured by a hypothetical I sometimes use in class. I start
with the now classic case of the wife who supports her husband
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through medical school, abandoning her own professional train-
ing while working in a job she does not particularly like. Perhaps
she bears a child as well, the birth well timed to coincide with
her husband’s completion of his training. But at that point he
announces his intention to leave her for another woman he has
taken a fancy to. Many students—and many law professors—
find this an appealing case in which to require the husband not
only to make good her lost earning capacity, but to share with
her some of the gain in his as well. They may have such a case in
mind in criticizing The Theory, which would grant only her reli-
ance loss in her own earning capacity, but none of her expecta-
tion loss in his.

Suppose then that we were to change the rule to allow her
this expectation loss. Consider now a shift in the nonfinancial
facts of this case: the same marriage ends, at the same time, but
now because the wife announces her long-standing passion for a
poet she met when her husband was studying late in the library
at the beginning of his training. Perhaps the child of the mar-
riage is really the poet’s. The poet cannot support her or her
child very well, but the wife believes she can solve that problem
by the share she expects to receive in her husband’s future in-
come as a physician. Some might now feel that The Theory’s
award to her of her reliance loss is too generous, and surely most
are uncomfortable with the suggestion that she receive a lifetime
share in his earnings.

It is not possible, however, to devise a system of alimony
that distinguishes these two cases unless it incorporates findings
of fault in its criteria for an award. But do we really want to do
this? One piece of wisdom contained in the no-fault reforms was
a skepticism about our ability to decide who was really at fault
for marital failure. In the first case, for example, perhaps the
husband’s infidelity was bred by his wife’s coldness. But then,
perhaps her coldness resulted from his insensitivity. Can we tell
which came first? Can we even tell whether he was really insen-
sitive, or she was really cold? One might reasonably doubt
whether there are accepted standards for judging such things.

It is one matter to render a judgment in a hypothetical
where the facts are both supplied and constrained; it is another
matter to render a judgment in an actual case in which further
nuances are discoverable and the perceptions of the
spouses—often the only parties who could possibly know—differ
dramatically. One can tell the spouses do not love each other at
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the time of divorce, but surely the no-fault reformers were cor-
rect in concluding that courts would rarely be able to assign
blame for that state of affairs.®* It seems unlikely that justice
would be served by asking them to try. But that leads us to con-
clude that we must develop principles of alimony that exclude
nonfinancial considerations and treat these two cases alike. That
is the task I set for myself in The Theory.

The difficulties Professor Schneider identifies with The
Theory seem largely to be elaborations of the more fundamental
difficulty revealed by this hypothetical: we want to distinguish
these two cases, but we really don’t know how to do it. If we
accept this limitation on our ability, then we may also need to
reconsider what we mean by “fairness.” Professor Schneider’s
work suggests that judging post-divorce remedies on criteria of
fairness leads inevitably to inquiries into the “moral relations”
of the parties, including inquiries into their relative responsibil-
ity for the marital failure and into the nonfinancial benefits and
burdens the parties derived from their relationship. Yet, if we
concede that we are not in fact capable of gauging these things,
then we must ask a second question: what is the fairest way to
proceed when we cannot fully gauge parties’ “moral relations”?
An effort to critique The Theory on fairness grounds must con-
front this question. If Professor Schneider had, I am not sure
what he would have concluded. Although Professor Schneider is
correct that The Theory is grounded primarily on an incentive
rather than a fairness rationale, The Theory may also be a rea-
sonable approximation of a fair system once we accept that fair-
ness must be judged without reference to qualities of the marital
relationship that we cannot measure.

There is a field of law more friendly to the kind of concerns
Professor Schneider raises, and it is called tort. One can recover
in tort for all kinds of things that no one knows how to measure:
emotional distress, pain and suffering, and the loss of dignity in-
volved in an “offensive” touching. Perhaps therein lies the real
arena for adjusting imbalances in the nonfinancial gains and
losses of marriage, or providing recovery for outrageous or im-

84. The problem is even more complicated than the text suggests. Perhaps, in fact,
the mistake was in ever thinking they loved one another; who is responsible for that?
Suppose the husband tried to make the marriage last even after it seemed that mutual
affection had been lost, but was not able to make his emotions follow this determination.
Is he then liable for his coldness or insensitivity? More examples can be given; the point
is simply that human relations are too complex to be susceptible to such inquiries.
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proper spousal conduct. I am not sure I favor that solution my-
self; the problems do not go away by labelling them tort—they
just seem more tolerable.®® But that debate I must save for an-
other day.

85. Some recent cases attempt to deal with this problem through the rubric of a tort
claim for “emotional distress.” For my preliminary thoughts on these cases, see I ELL-
MaN, P. Kurtz & K. BARTLETT, supra note 12, at ch. 3, sec. D2.
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