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MAKING ENEMIES OUT OF EDUCATORS: THE LEGAL
AND SOCIAL CONSEQUENCES OF DISCLOSING NEW
YORK CI11Y TEACITER DATA REPORTS

[. INTRODUCTION

Rigoberto Ruclas, Jr. was a fifth-grade teacher at Miramonte
Elementar y School, located in an 1mp()vgrlshgd neighborhood of Los
Angeles, € ,Allf()rnm Conscientious of the grim realities facing many
of s students on a daily basis, Ruclas voluntarily t()()k on a
mentorship position with the toughest kids, rumlarlv umoumgm(r
them to make positive decisions, mlkmg, them out of associating with
gangs and spending countless atter-school hours working with them.
Ruclas had ncarly perfect attendance in his fourteen years as a
tcacher—rceal proot of the passion he had tor his calling.

In August 2010, the Los Angeles Times published and posted
online the “valuc-added™ ratings of about 11,500 Los Angeles
clementary school teachers,! including those at Miramonte. These

“value-added” teacher ratings were calculated primarily upon on the
progress made by the Los Angeles students on the California
Standards Tests for English and math.? Based upon the test scores of
149 students, Ruelas was dubbed “ineftective.™® Although the ratings
were attacked as being imprecise, unreliable, and inconsistent, Ruclas
was understandably humiliated and depressed over being called
“ineffective” in the media.® Just over a month atter the publication of
the ratings, Ruclas’s body was found in a ravine about 100 feet
below a bridge in a nearby national forest. The coroner determined
that Ruclas committed suicide.d

1. Los Angeles Teacher Ratings, LA, TIMES (2011),
htep://projects latimes.comy/value-added.

2. Id (“The difference between a student’s expected growth and actual performance is
the “value” a teacher added or subtracted during the year.”™).

3. Los Aungeles Teacher  Rarings:  Rigoberto  Ruchs, 1A, TIMES  (2011),
htep://projects. Jatimes.com/value-added/reacher/rigoberto-ruclas/.

4. Danicl Denvir, Nor Much Value in “Value-Added™ Evaluations, FAIRNESS AND
ACCURACY IN REPORTING (FAIR) (Apr. 11, 2011,
heep://www fair.org/index.php?page=4270,

5. Susan Troller, Chatkboard: “Inctlective™ 1. A. Teacher Commirs Suicide, 'THE CADP
TIMES (Sept. 28, 2010),
heep://host.madison.com/ct/news/local/education/blog/article_cae9t3ba-cb11-11dt-8a36-
001cc4c003286.heml; Alexandra Zavis & Tony Barboza, Teacher’s Suicide Shocks School, 1A,
TIMES  (Sept. 28, 2010),  hrep://arnicles.latimes.com/2010/sep/28/local/la-me-south-gate-
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This Note docs not purport to arguc that the newspaper’s
databasc was responsible for Ruclas’s suictde; the reasons  for
anyone’s decision to take his or her own life are undoubtedly
complicated and inscrutable. However, the story ot Ruclas is of
particular import as one example of thousands of tcachers whose true
value and mmpact upon students has gone and will continue to go
unnoticed as more cities and states look to “valuc-added™ assessment
methods.

In February 2012, in the wake of a year-long legal battle that
ended in New York’s highest court,® the New Y()rk City qurtmcnt
of Education (“DOE”) relcased to numerous media organizations a
list of more than 18,000 ratings of individual schooltcachers.” The
rclease of  these  ratings—dubbed  “Teacher  Data Reports”
(*"ITDRs”)—which came on the heels of the ongoing controversy in
Los Angeles, angered and frustrated teachers across the city’s five
boroughs.®

In champi()ning the release of the TDRs, the DOE has chosen to
isolate and victimize its tcachers, despite the fact that teachers
constitute “the single most important school-related factor in a child’s
cducation.™ This Note argues that, given the importance of teachers
to student achicvement, it is counterintuitive and simply bad policy
to publicly rank teachers based on the performance of their students
on a single cxam so as to embarrass, punish, and shame them.
Furthermore, this Note argues that the First Department’s decision,
which failed to give adequate weight to the flawed and subjective
nature of the TDRs, as well as the privacy interests of educators, will
have protound consequences for teachers and students alike and will

reacher-20100928.

6. The Court of Appeals 1s the highest court in the state of New York. “Marters argued
before the Court have often been heard by two lower courts (a trial court and the Appellate
Division). Except i cases mvolving a Federal question, where the Supreme Court of the
United States has the last word, the Court of Appeals makes the final statement of decisional
law in New York State.” Cowt of Appeals, State of N.Y.. Courr Svseem Qutline,
htep://www.nycourts.gov/ctapps/outline.htm  (last vistred Dec. 23, 2012). On February 14,
2012, the Court of Appeals denied the New York City teachers”™ unmion’s motion for leave to
appeal from a decision of the New York Srate Appellate Division, First Department, thus
ending any atrempt to avert the release of thousands of teacher data reports. Mulgrew v. Bd. of
Educ. of City Sch. Dist., 963 N.E.2d 792 (N.Y. 2012).

7. Fernanda Santos & Sharon Otterman, Ciey Teacher Daca Reporrs Are Released,
SCHOOLBOOK (Feb. 24, 2012), heep://www.schoolbook.org/2012/02/24/tcacher-data-reports-
are-released.

8. Id

9. Id
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only hinder real education reform ettorts.

Although New York City and Los Angeles are currently at the
foretront of the “tcacher value ratings”™ debate, such forms of
asscssment are spreading to other cities and states. This development
is coming at a time of increased political hostility toward tcachers;
many politicians, including President Barack Obama, have voiced
their support tor the mass firings ot educators,!0 while “tcacher
accountability™ ! has become  the  predominant rallying cry of
politicians and education critics alike, who have singled teachers out
as scapegoats for all of the failings in American education today. 12

Part 11 ot this Note will discuss the TDRs. Specifically, it will
cxamine what the TDRs purport to assess, the circumstances
surrounding the DOE’s decision to relcase the TDRs, and the legal
battle waged by the United Federation of Teachers (“UFT™) to
prevent their release. Part 1 will address the major legal and policy
arguments against the public disclosure of the TDRs, beginning with
an analysis of the relevant exceptions to disclosure under New York’s
Freedom of Information Act (“FOIL”) and an explanation as to why,
under these exceptions, the city was not mandated to disclose
teachers’ names and, in fact, wiclded great discretionary power to
decide whether or not to do so. Part I will argue that both the
DOE and the courts could and should have afforded greater weight
to the teachers’ interests in preventing the disclosure of the TDRs, in
light of the subjective, experimental, and flawed nature of the data
contained therein and the likelihood that the release of such
information would cause foresecable and irreparable damage to
teachers’ reputations and careers. Part I will then shift its focus to

10. Michael A. Fletcher & Nick  Anderson, Obama Angers Union Officials with
Remarks o Support of RA. Teacher  Firings, Wastl. PosT  (Mar. 2, 2010),
heep://www . washimgronpost.com/wp-dyn/content/article/2010/03/01/
AR2010030103560.html.

1. 1d

12, Sce eg, Lynda Dobyns, Srop the Education “Blame Game™ Lets Ger Real Abour
Accountabiicy, HUFFINGTON POST (Apr. 17, 2012), hrep://www.huttingtonpost.com/lydia-
dobyns/stop-the-cducation-blame-_b_1432162.heml (crinicizing socieey’s rush to single out for
blame individual adults—particularly and primarnly teachers—for the faillings of the nation’s
schools generally); Glen Lineberry,  Accountabrlity, HUFFINGTON POST (July 18, 2012),
htep://www huftingtonpost.com/glen-lineberry/teacher-accountability-_b_1683967 html
(explaining that teachers have borne the brunt of school reform because they are the one group
on whom everyone clse can focus, despite numerous other characters in education, such as
students, administrators, school boards, parents, communities, as well as educational experts,
consultants, and burcaucrats).
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the serious potential of widespread misuse of the data, as well as the
devastating ctfects that such exercises in public shaming could have
on teacher morale. Finally, Part IV will articulate the goals toward
which school officials and politicians should be striving in order to
make meaningful and lasting improvements in teacher performance
and student achievement.

I1. TEACHER DATA REPORTS: THE CONTROVERSY, THE BATTLE,
AND THE FALLOUT

At the start of the 2007-2008 school year, the DOE began
distributing TDRs to English and math tcachers in grades four
through eight throughout New York City.!3 These reports used the
“valuc-added™ assessment method, which is based primarily on
predictions regarding student performance on standardized  tests.
These predictions take into consideration a student’s prior  test
performance, as well as factors outside of a tcacher’s control, such as
a student’s socio-cconomic or special education status. 1+ A student’s
predicted performance was then compared with his or her actual
performance to determine “the teacher’s contribution to the student’s
lcarning.”™> Finally, the average of the actual improvement for all of
a teacher’s students was calculated. This resulting number purports to
measure the teacher’s positive or negative “added value.”1¢ The DOE
collected this data for three years, ending with the 2009-2010 school
year.l7

Recognizing the nature of these reports as “works-in-progress”
and the potential for misuse by parents to render judgments about
individual tcachers, the DOE initially sought to use these reports
solely as professional development tools.!8 The DOE acknowledged
that valuc-added data should be used as only one of multple
measures of teacher cftectiveness; it would be “irresponsible” to draw
conclusions as to the eftectiveness of individual teachers based solely

13, N.Y.C. DEPI'T OF EDUC.; OVERVIEW OF THE TEACHER DATA REPORTS RELEASE
4 (Feb. 24, 2012), http://schools.nye.gov/NR/rdonlyres/972039D0-F689-430E-ACBD-
E941573BF510/0/
TeacherDataReportsReleaseOverview Presentation224 12 pdf | hercinafter OVERVIEW .

14. Id at 8.

15. 1Xd

16. Scerd. at 11-12.

17. [Id. at 5.

18, [d at6.
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on valuc-added mecasures.'” As a result, the DOE entered into an
agreement with the UF1?0 to prevent public disclosure of the
reports.?! In a letter from DOE Deputy Chanceellor Christopher Cerf
to then-president of the UFT Randi Weingarten, the Deputy
Chancellor stated, “It is DOE’s tirm position and expectation that
[ TDRs] will not and should not be disclosed or shared outside of the
school  community, defined to include administrators, coaches,
mentors and other professional colleagues authorized by the teacher
in question.”™? e further agreed that should “a FOIL request for
such documents |be| made, [the DOE]| will work with the UFT to
craft the best legal arguments available to the cttect that such
documents fall within an exemption from disclosure.™23

Over the next year, various news organizations made FOIL
requests for the TDRs; however, no cxplicit request was made that
the DOE include the teachers” names.?* The DOE responded
accordingly by releasing the TDRs with the teachers” names
redacted.25 However, in the summer and fall of 2010, over a dozen
news media organizations made nine more FOIL requests, cach
explicitly requesting that teachers’ names be disclosed.?® The UFT
learned of these FOIL requests from various members of the press
and was iformed shortly thereatter of the DOE’s intention to release
the TDRs in a manner that would reveal the teachers’ names2’—in

19, OVERVIEW, supranote 13, at 6.

20. United Fed'n of Teachers, Who We Are (2012), heep://www.utt.org/who-we-are
(“Over 200,000 members strong, the UFT i a tederation of teachers, nurses and other
professionals working in New York City’s five boroughs.”).

21, Anna Phallips, Ciry Release of Teacher Ratings Would Break 2008 Deal with Union,
GOTHAM SCHOOLS (Oct. 20, 2010), heep://gothamschools.org/2010/10/20/city-release-of-
teacher-ratimgs-would-break-2008-deal-with-union.

22. Letter trom Christopher Cert, Deputy Chancellor, N.Y.C. Dep’t of Educ., to Randi
Wemngarren, President, United Fed’n of  Teachers (Oxct. I, 2008),
heep://www scribd.com/doc/39755009/Foil.

23. Id The purpose of FOIL is “to promote disclosure by government but also to
protect the interests of parties who would be harmed by such disclosure if the subject records
fall into one of the exceptions enumerated under FOIL.™ Mulgrew v. Bd. of Educ. of City Sch.
Dist., 919 N.Y.S.2d 786, 788 (N.Y. Sup. Ct. 2011) (citing Dairvlea Cooperative, Inc. v.
Walkely, 38 N.Y.2d 6 (N.Y. 1975)), affd, 928 N.Y.S.2d 701 (NLY. App. Div. 2011). Sce Part
T fra.

24 Mulgren, 919 NUY.S 2d at 788.

25. I

26. Id

27, Id
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direct contravention to its promisce to the UFT.28

A. The Legal Battle

On October 21, 2010, the UFT petitioned the Supreme Court of
New York, secking a temporary order enjoining, the DOE from
releasing the TDRs.2? Various major news organizations, including,
the New York Tinmies, the Wall Street Journal, and the New York
Darly News, moved to intervene, secking access to the data under
FOIL.3% In an ()pml()n by Judge Cynthia Kern, the trial court denied
the UFT’s petition, allowing the “TDRs |to] be released regardless of
whether and to what extent they may be unrchable or otherwise
flawed. ™31

On appcal, the First Department, Appellate Division attirmed the
Supreme Court’s decision and threw out the union’s lawsuit, finding
proper the DOE’s determination that the requested reports be
released under FOIL.32 The appellate court held that the UFT failed
to sustain its burden of proving its entitlement to a FOIL
exemption.33 Specitically, the court considered the reports to be

28.  See Letter from Christopher Cert to Randi Weingarten, supra note 22.

29. Brict of Petitioner-Appellant at 13, Mulgrew v. Bd. of Educ. of City Sch. Dist., 928
N.Y.S.2d 701 (N.Y. App. Div. 2011) (No. 113813/2010). Michacl Mulgrew, the named
plaintift in the action, is the President of the United Federation of Teachers and was clected in
2009. Anna Phillips, Michacl Mulgrew is Elected President of Teachers Union, GOTHAM
SCHOOLS (July 29, 2009), http://gothamischools.org/2009/07/29/michacl-mulgrew-is-clected-
president-of-teachers-union/.

30. Mulgrew, 919 N.Y.S.2d at 787; Emmcline Zhao, New York Citv Teacher Ratings:
Teacher Data Reports Publicly: Released Amid Coneroversy, HUFFINGTON POsT (Feb. 24,
2012), hetp://www hutfingtonpost.com/ 2012/02/24/ new-york-ciry-teacher-
rac_n_1299837. html.

31 Mulgrew, 919 N.Y.S.2d at 789. The court went on to conclude that the DOE’s
determination that it was required to disclose the teachers” names under FOIL was not
“without a rational basis.” Id. at 787. The court reviewed the UFT’s petition under New York
Civil Practice Taw and Rules Scection 7803, which is the “arbitrary and capricious™ standard.
Under this standard, a court will find that an ageney acted arbitrarily only when it acted
“without sound basis in reason and . . . without regard to the facts.” Pell v. Bd. of Educ., 313
N.E.2d 321, 325 (N.Y. 1974).

32, Mulgrew, 928 N.Y.S.2d at 702 (finding that although the “Supreme Court
improperly reviewed respondents’ determination to release the requested reports under the
“arbitrary and capricious’ standard set forth in [N.Y. C.P.L.R. §] 7803(3)™ and “|t]he courr
should have determined whether respondents” determination *was affected by an error of law,™
it didn’t matter because the DOE properly determined that the reports should have been
released).

33. Id
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“statistical or factual tabulations or data™* subject to disclosure,
despite the UFTs insistence that the data contained in the TDRs are
subjective and experimental 35 Morcover, the court found that the
public has a “compclling interest” i information contained in the
reports sufticient to outweigh  the teachers” privacy interests in
avoiding disclosure of their names. 3¢

The UFT turned to the Court of Appeals in what was the union’s
last chance to prevent the release of thousands of New York City
teachers’ ratings.  Tlowever, on February 14, 2012, New York’s
highest court denied the UFT’s appeal of the First Department’s
ruling.?” On February 24, the DOE released the TDRs and rankings
ot 18,000 New York City public school teachers amidst a storm of
controversy. 38

B. The Fallour

On the eve of the release of the TDRs, DOE Schools Chancellor
Dennts Walcott, 3 in an op-ed picce in the New York Daily News,
voiced his fear thar members of the news media might use this
information as an excuse to denigrate many of the city’s hardworking
teachers.*) Within twenty-four hours, Chancellor Walcott™s fears

34. Id. (quoting N.Y. PUB. OFF. Law § 87(2)(g)(i) (2011) (*Each agency shall, in

accordance with its published rules, make available for public inspection and copying all

records, except that such agency may deny access to records or portions thereof thac. .. are
inter-ageney or intra-agency materials which are not . .. statistical or factual tabulations or
data. ...,

35, See Brief of Petitioner-Appellant, supra note 29, ar 19-24.

36, Mulgrew, 928 NLY.S.2d at 703.

37. Mulgrew v. Bd. of Educ. of City Sch. Dist., 963 N.E.2d 792 (N.Y. 2012); Anna M.
Phillips, City ro Release Teacher Ranngs After Union Loses Suit, SCHOOLBOOK (Feb. 14,
2012y, hup://www.nytimes.com/schoolbook/2012/02/14/city-to-release-teacher-ratings-afeer-
wnion-loses-suit/.

38, Santos & Otterman, supranote 7.

39. Dennis Walcotr, the current New York City DOE Schools Chancellor, is a former
teacher and the city’s tormer Deputy Mayor for Education. Walcotr was appointed to the
position of Schools Chancellor in April 2011, notably months after the DOE made the decision
to release the data reports. Dave Evans, Black Out, Dennis Walcorr i as Schools Chancellor,
ABCNEWS (Apr. 8, 2011), http://abclocal.go.com/wabe/story2scction=news/
cducation&id=8058715.

40.  “Teacher Data Reports were creared primarily as a tool to help teachers improve,
and not to be used in isolation.

I'm deeply concerned that some of our hardworking reachers might be denigrated in the media
based on this information. That would be mexcusable. Ultimarely, cach news organization will
make its own choices about how to proceed, and this may result in teacher names appearing in
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were realized;*! on February 25, 2012, the New York Post’s front
page read, in full-page fashion: “REVEALED: TEACHER
GRADES.™?2 The same day, the Posr published a picture and story
about the city’s “best teacher™3 and the next day, a picture and story
about the city’s “worst teacher.”#4

Many tcachers reacted with disgust and anger upon returning to
school the next Monday.#® Their feelings were further vindicated as,
almost as soon as the rankings were released, stories began to pour in
concerning some very deep tlaws and simple crrors inherent in the
TDRs. 40 Among these crrors were student test scores attributed to a
tcacher at Public School 321 while he was out on child-care leave 47
Similar incidents were reported by other teachers.#® A teacher of

the paper or on media websites. Although we can’t control how reporters use this information,
we will work hard to make sure parents and the public understand how to interpret the Teacher
Data Reports. T hope news organizations will report on the data responsibly and trear our
teachers with respect.”™ Dennis Walcott, Teacher Data: A Partial Pictre, N.Y. DAILY NEWS
(Feb. 24, 2012), htep://articles.nydailynews.com/2012-02-24/news/31097278 1 _teacher-data-
reports-value-added-data-important-job.

41, Sce Louis Freedberg, Publishing Teacher Effectivencess Rankings, Proncered In
Californza,  Draws  More  Criticism,  HUFFINGTON - PosT  (Apr. 2, 2012),
heep://www hutfingtonpost.com/2012/04/02/tcacher-cttectvencess-ran_n_1397536.html.

42, Yoav Gonen ct al., Revealed: Teacher Grades, NUY. POsT, Feb. 25, 2012, at 1,
avarlable ar huep://www.pressdisplay.com/pressdisplay/viewer.aspx. See Diane Ravirch, How ro
Demoralize Teachers, Ebuc. WEEK (Feb. 28, 2012),
http://blogs.edweck.org/edweek/Bridging-Differcnces/2012/02/
how_to_demoralize_teachers.html. To be fair, there was actually one New York City media
organization— GothamSchools.org—that retused to name names. Gotham Schools explained,
“[wle determined that the data were flawed, that the public might casily be misled by the
ratings, and that no amount of contexe could justify attaching teachers” names to the statistics.
When the arty released the reports, we decided, we would write about them, and maybe even
release Excel files with names wiped out. But we would not enable our readers to generate lists
of the ary’s *best” and ‘worst” teachers or to search for individual teachers atall.” /d.

43.  Ravitch, supranote 42.

44, Id.

45, Maisic McAdoo, Mcmbers “Disgusted and Angrv,” UNITED FED'N TEACIHERS
(Mar. 8, 2012), htep://www.uft.org/print/42842.

46.  Laura Clawson, New York Ciey's Flawed Dara Fucls the Righe’s War on Teachers,
DAILY Kos (Mar. 4, 2012), hetp://www.dailykos.com/story/2012/03/04/1069927/-New-
York-City-s-tlawed-data-fucls-the-right-s-war-on-teachers.

47, Ehzabeth Phillips, A Principal ac a High Pertormimg School Explans Why She Is
“Absolurcly Sick” About the Public Release of the TDRs, NYC PUBLIC SCHOOL PARENTS
(Feb. 25, 2012), http://nycpublicschoolparents.blogspot.com/2012/02/principal-at-high-
performing-school.html (“The amount of data that is simply wrong is staggering. ... One
teacher who taught in 08-09 bur was on child care leave for vears before that time has data for
a previous year--impossible . .1t must be data from someone who was in that same room the
previous vear.™)

48, Sce Jodi Rudoren, Teachers: An Invitation to Respond to Your Data Report,
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gitted and talented children received a very low rating, because her
students” scores dropped from 3.97 to 3.92. This miniscule dip
banished her to the lowest sixth pereentile citywide.® One of the
city’s “worst” tcachers—a sixth-grade English as a Sccond Language
(“hSI”) teacher who, over the last five years, has taught small, sclf-
contained  classes  of  recently .1r11wd, non-English  speaking
immigrants—was assessed based on an average sample size of cleven
students per year and pitted agamst middle school teachers with
average sample sizes as large as 160.59 Other teachers’ ratings were
based on courses they had not actually taught,>! while others were
given sole credit for classes that they co-taught.>2

This deluge ot criticism from teachers and principals led to an
attempt by the DOE to distance itselt from the release of the
TDRs.>3 The DOE even sent a guide to school principals shortly
atter the data reports were released suggesting that they respond to
teachers’ concerns by tdlmg_, them that the DOE “did not support the
release of this dara but instcad was “rcequired to do so by the
courts.™* DOE  spokesman  Matthew  Mittenthal affirmed  those
sentiments, stating that “[mjore than a dozen media outlets filed

SCHOOLBOOK (Feb. 23, 2012), htep://www.nviimes.com/schoolbook/2012/02/23/teachers-
an-imvitation-ro-respond-ro-vour-data-report/.

49, Ravitch, supranote 42.

50. Teo Casey, The True Storv of Pascale Mauchii, EDWIZE (Feb. 28, 2012),
http://www . edwize. org/the-true-story-of-pascale-mauclair. A small sample size of student test-
takers is one of the major factors known to produce contorted TDR results. 7d Discrepancies
m sample size are particularly prevalent in the sixth grade—the grade taught by Pascale
Mauclair, who was rated as one of the worst teachers in New York City. Il This typically
occurs because most sixth-grade teachers of English language arts and math, who teach in the
middle school model, are responsible for only one subject, which they teach to four or five
different classes cach day. Il Sixth grade teachers in the clementary school model are
responsible for teaching all of the core academic subjects to one classroom of students. Id.
Hence the impact that a few low scores will have on the ranking of a teacher of a small class
will be that much more significant. /d.

51, Fernanda Sanros & Robert Gebelott, Teacher Qualiny Widely Diftused, Rarings
Indicare, N.Y. TIMES (Feb. 24, 2012),
http://www.nyvtimes.com/2012/02/25 /cducation/teacher-quality-widely-diftused-nyc-ratings-
indicate. homl?pagewanted=all.

52. Maisic McAdoo, Full-Court Press to Hale Teacher Dara Relcase, UNITED FED'™
TrACHERS (Dec. 16, 2010), hetp://www.uftorg/news-stories/full-court-press-hale-teacher-
data-release.

53, Sce Anna M. Phillips, After Championing Release, Croy Savs Ir Did Not Wanr
Tcacher Dara Public, SCHOOLBOOK {Feb. 24, 2012),
http://www.nytimes.com/schoolbook/2012/02/24/atter-championig-release-city-says-ie-did-
not-want-teacher-data-public.

54. I
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requests for this data with names, the courts ruled we had to release
it, and we have always been clear and  consistent about our
concerns.™d Despite the DOE’s self-victimizing, “the-court-made-us-
do-1t” mantra, the DOE was neither forced by the courts nor coerced
by the news media organizations to release the teachers’ names. >0

ITI. LEGAL AND POLICY ARGUMENTS AGAINST THE NEW PUBLIC
SHAMING

A. The Teacher Data Reports Should Have Been Exempred From
Disclosure Under New York's Freedom of Information Acr

In her opinion, Justice Kern of the Supreme Court of New York
wrote that the purpose of New York’s FOLIL 1s “to promote
disclosure by government but also to protect the mterests of partics
who would lx harmed by such disclosure if the subject records fall
into one of the exceptions enumerated under FOIL.™7 Although an
agency 1s rcqmrcd to release records to which no  exemption
applies, 58 it is within the agulws discretion whether to withhold
records to which an exemption applics.5? The pertinent exemptions
include “inter-agency or intra-agency materials which are not. . .
statistical or factual tabulations or data™ and “rccords . . . thar . . . if
disclosed would constitute an unwarranted invasion of personal
privacy.”0!

55. [Id.

56. In fact, a story by the Columbia Journalism Review reported chat the DOL had
actually dropped hints to some news reporters that their competitors had already submicted
FOIL requests. Also, the speed at which the DOE responded to the FOIL requests ratsed some
eyebrows. Typically, such requests take months to process and are the product of intense
negotiations. Here, “it was service with a smile.” LynNell Hancock, Tested: Covering Schools
in the Age of Micro-Mcasurcment, COLUM. JOURNALISM REV. 6 (Mar./Apr. 2011, avarlable
ar http://www.gjr.org/cover_story/rested.phpepage=all (quoting Maura Walz, a reporter for
GothamSchools.org).

57. Mulgrew v. Bd. of Educ. of City Sch. Dist., 919 N.Y.S.2d 786, 788 (N.Y. Sup. Ct.
2011) (citing Dairylea Cooperative, Inc. v. Walkely, 38 N.Y.2d 6 (N.Y. 1975)).

58. N.Y. Pun. OFk. Law § 87(2) (2011) (“Each agency shall . .. make available for
public inspection and copying all records™).

59. I (¢emphasis added).

60. 1§ 87(2)(2)(i)

61, Id §87(2)(b).
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1. Intra-agency matcerials which are not statistical or factual
tabulations of data

In establishing whether the TDRs constitute purcly statistical or
factual tabulations of dara, one must define what it means for data to
be “factual.” In Gould v. New York Cirv Police Department,92 the
New York Court of Appeals detined “factual dara™ as “objective
information™? and held that police reports containing “namcs,
addresses, and physical descriptions of crime victims, witnesses, and
perpetrators,” as well as “a checklist that indicates whether the
victims and witnesses have been interviewed and shown photos”
were objective and therefore not subject to exemption under FOIL.0*

The 'TDRs, which “arc the result of layer upon layer of subjective
determinations,™® are distinguishable from the purely objective and
ministerial reports at issue in Gould. Despite the quantitative nature
of the TDRs, the end resule of which purports to “measure™ teacher
cftectiveness, the “data™ at issuc 1s actually the result of a “myriad of
subjective and marcerial choices™ that impact the scores of individual
teachers.®¢ For example, in deciding which variables to include and
exclude in its value-added assessments, the DOE chose to ignore
school-based factors, such as the condition of the schools, available
resources, school policies, and school leadership—all of which have
been proven to have significant impact on student gains.®” The
DOLEs decision to ignore  school-based  factors was a purcly
subjective determination that undoubtedly had a drastic impact on
tcachers’ scores.

Equally as subjective was the DOE’s arbitrary determination to
recport English language arts valuc-added results for clementary
school teachers with ten or more students, but only report TDRs for
middic school teachers with twenty students or more.9® The story of
Pascale Mauclair is a frustrating illustration as to how this subjective

62. Gould v. N.Y.C. Police Dep'r, 89 N.Y.2d 267 (N.Y. 1996).

63, Id. at 277 (“Facrual data, theretore, simply means objective information, in contrast
to opinions, 1deas, or advice exchanged as part of the consultative or deliberative process of
government decision making,.™).

64. [Id

65.  See Petitioner-Appellant’s Brief, supra note 29, at 20 (quoting, testimony  of
Professor Henry Braun, an expert in educational rescarch and measuremenr).

66. Id at21.

67. Id ac23.

68, Id at22.
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determination has already led to flawed resules.®? Mauclair, a sixth-
grade ESI. tcacher, taught small, sclf-contained classes of recently
arrived, non-English speaking immigrants. Given the fundamental
statistical tenet that the smaller the sample size, the more unreliable
the results; it 1s unsurprising that Mauclair was among the lowest
ranked teachers in the city.”0 Despite the fact that the principal at
Mauclair’s school views Mauclair as a strong tcacher with whom she
would entrust the education of her own children,”! regrettully, it is
the DOE’s subjective determinations as to what constitutes teacher
cffectiveness  —not  the determinations of  the  teacher’s  direct
supervisor—that have publicly tarnished the reputation of Mauclair,
along with thousands of other educators.

Ultimately, the DOE made subjective determinations based on
what it understood teacher effectiveness to mean and what factors
should be measured. These subjective determimations were the basis
for the DOE’s “predictions” as to what cach student’s anticipated
scorc would be. Thus, it was crror for the First Department to
assume that a number, simply because it is the product of a
mathematical formula, 1s necessarily an objective fact subject to
disclosure under New York’s FOTLL.

2. Records that if disclosed would constitute an unwarranted
invasion of personal privacy

To determine 1t an unwarranted invasion of privacy would result
trom disclosure of agency records, a court must balance the “privacy
interests at stake” against the “public interest in disclosure of the
information.””?2 Such an unwarranted invasion of privacy is measured
by “what would be objectionable to a reasonable person of ordinary

69.  Sce Casey, supra note 5(0).

70.  Pascale Mauclair was among the unlucky few targeted by the New: York Post, whose
reporters appeared at her door looking to interview her. Upon being told to leave, the reporters
continued to ring Mauclair’s bell and knock on her window all Saturday morning. /d.

71, Id.

72, N.Y. Times Co. v. N.Y. Fire Dep't; 4 N.Y.3d 477, 485 (N.Y. 2005). The privacy
exception created by Section 87(2)(b) refers to Section 89(2), which provides a non-exhaustive
list of the types of records that would constitute “unwarranted fnvasions of privacy” subject to
exemption under Section 87(2)(b). I, ar 486. This list includes (a) employment histories or
personal references of applicants for employment; (b) lists of names and addresses if such lists
would be used for commercial or fund-raising purposes; and (¢) information of a personal
nature that when disclosed would result in cconomic or personal hardship o the subject parey
where such information is not relevant to the work of the agency requesting or maintaining it.
N.Y. PUB. OFF. LAW § 89 (2011). This list, however, is inapplicable in the present case.
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sensibilities.™ 3 Additionally, in situations in which the public’s right
to know would sull be satistied  withour  disclosing  personal
information such as names and home addresses, courts have ordered
the redaction ot such identitying details.”

The First Department concluded that “the |[TDRs| concern
informacion ot a rype that is of compelling interest to the public,
namely, the proticiency of public employees in the performance of
their job dutics.”™> Given the underlying policy of protecting the
mterests ot parties that would be harmed by the government
disclosure, however, the court’s application of the balancing test tails
on scveral tronts. First, the court failed to give any weight to the
teachers’ interest in avoiding the substantial harm  that would
immediately befall as a consequence of the serious and systematic
tflaws inherent in the TDRs, including the inevitability that the public
would misconstrue and misuse the data.”¢ Morcover, the host of
mnaccuracies contained in the TDRs is not only an aftront to the
teachers to whom they pertain, but it also undermines the degree to
which the data is “compelling” to the public.”” Indeed, the public
disclosure of such indisputably tlawed and misleading data ultimately
undercuts the very purpose ot FOIL: “to assist the public in
tormularing ‘intelligent, informed choices with respect to both the
dircction and scope of governmental activities.™”® TDRs, which are

73, Empire Realry Corp. v. NUY. State Div. of the Lottery, 657 N.Y.S.2d 504, 507
(N.Y. App. Div. 1997) (citing Dobranksi v. Houper, 546 N.Y.S.2d 180 (N.Y. App. Div.
1989)).

74 See, g, Harris v. City Univ. of NUY., Baruch Coll., 495 NLY.S.2d 175 (NLY. App.
Div. 1985) (compelling disclosure of curricula virae of all faculty ar Baruch College who were
promoted to full professor during the preceding five vears but requiring, deletion ot identitving
information such as names, addresses and Soctal Security numbers); United Fedn of Teachers
v. N.Y.C. Health & Hosps. Corp., 428 N.Y.S.2d 823, 825 (N.Y. 1980) (dirccring respondent
to redacr and delere all personal identifying details of grievances and grievance decisions “in
order to balance the legitimate rights and expectations of privacy of the gricvants against the
legitimate interest of petitioner i obtaining disclosure thereof™).

75, Mulgrew v. Bd. of Educ. of City Sch. Dist., 928 N.Y.S.2d 701, 703 (N.Y. App.
Div. 2011).

76. Id.

77.  Sce United Fed'n of Teachers, President Mulgrew Responds to Judees Ruling on
Data Reports (Jan. 10, 2011), bttp://www utt.org/press-releases/president-mulgrew-responds-
judges-ruling-data-reports (“The reports, which are largely based on discredited state tests, have
huge margins of crror and are filled with inaccuracies, will only serve to mislead parents
lookig for real information.™).

78.  See Petitioner-Appellant’s Reply Brief ar 28, Mulgrew v. Bd. of Educ. of City Sch.
Dist., 928 N.Y.S.2d 701 (N.Y. App. Div. 2011} (citing Fink v. Letkowitz, 47 N.Y.2d 567
(N.Y. 1979)).
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arguably unrcliable and deceptive, do not assist the public in making
well-informed choices.”?

Scecond, even aceepting the court’s decision to permit the release
of the TDRs, the court could and should have fashioned a solution
that would allow “the press to obrain the information they seck and
the public interest . .. to be served without costing teachers their
reputations and  livelihoods. ™0 A solution  consisting of simple
disclosure of the TDRs with tcachers’ names redacted would
promptly serve the public’s interest in “the proficiency of public
employees in the performance of their job duties™! no less than it
would with the names included. Morcover, this solution would
satisty public interests without “linking known inaccurate and
damaging information to pcople whose only vice was cooperation in
a pilot project under an explicit promise of confidentiality.”82

Of course, this damage cannot be undone and no court can take
back the professional harm done to the reputations of thousands of
New York City teachers whose personal privacy has been invaded. As
“value-added” assessments become more common and more popular
as asscssment tools in school districts throughout the country, the
more important freedom of information laws will become.83 Given
the fact that “a majority of state freedom of information laws include
some form of privacy exemption,™# and that, with few exceptions,
the exemptions closely track the Federal Freedom of Information
Act’s sixth exemption,®® there is hope that the lessons learned at the
expense of New York City and Los Angeles teachers will resonate at
the ground level in school districts nationwide.

79, Id.

80. Peritioner-Appellant’s Briet, supranote 29, at 50-51.

81, Mulgrew, 928 N.Y.S.2d at 703.

82, Petitioner-Appellant’s Briet, supranote 29, at 51.

83.  Sce Ravirch, supra note 42 (“Impcelled by Race to the Top and Seerctary of
Education Arne Duncan’s No Child Teft Behind waivers, teacher value-added ratings are
rapidly spreading to other districts and states. And in these many other districts and states, the
media will file requests for release of these ratings . . .. Wherever there are value-added ratings,
you can be sure that there will be public disclosure ot those ratings to the media.™).

84. Andrea G. Nadel, Annotation, What Constitures Personal Maceers Exempr From
Disclosure by Invasion ot Privacy Exemption Under Stace Freedom of Intormation Act, 26
ALR. 4111 666 § 2a (2012).

85. 5 U.S.C. § 552(b)(6) (2012) (The Federal Freedom of Information Act privacy
exempuon excludes “personnel and medical files and similar files the disclosure of which would
constiture a clearly unwarranted invasion of personal privacy.”).
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L. Public Shaming of Teachers Will Hurt the Teaching Profession
and Ultimatcly Students

Notwithstanding the myriad inaccuracies and mistakes inherent
in the TDRs, the public ranking of teachers by name 1s simply bad
cducation policy and will only hinder well-tentioned reform cftorts.

At their core, public teacher ratings are shaming mechanisms. 3¢
No matter how accurate the ratings, “when teachers are graded on a
curve, 50 pereent of them will always wind up in the bottom half and
25 pereent will always find themselves in the bottom quartile.™” The
unsurprising result 1s that teacher morale will plummet. Some will
lcave the profession; others will think twice before entering 1688
Respect for the profession, already dwindling, will continue to
falter.8 Parents  might  overreact as well. Some  parents will
undoubtedly demand new teachers for their children based on the
TDRs alone, while others might move their children to new schools
altogether 20

Of course, by attaching such high stakes to students’ test scores,
the public ranking of tecachers will only amplity the shortcomings and
problems associated with mass standardized testing  generally.?!
Tcachers who “teach to the test” could be rewarded with higher
rankings than those who stimulate their students with creative,
interesting, and advanced projects and lessons.?? Young teachers
whose principals make tenure decisions based on valuc-added data?3
will have little incentive to diversity their curricular focuses to cover

86.  Sce Ravieeh, suprianote 42.

87. 1d.

88. I

89. Id Tt is by no means a strerch to envision the scenario i which a particularly
rambunctious student with internet access looks up the ranking ot his English or math teacher,
goces to that eeacher’s class the nexe day, and makes it a point to let that reacher know that he or
she 15 one of the worst teachers in the city. While many teachers are typically well-erained and
quite capable of handing student disrespect, there is certainly no reason to arm students with
official “data” to support their teacher-directed insules. Jd.

90.  Anna M. Phillips, Parenes Have Mived Views on Teacher Rankings, SCHOO1LBOOK
(Feb. 27, 2011), heep://www.nytimes.com/schoolbook/2012/02/27 /parents-have-mixed-views-
on-teacher-rankings/.

91, Sce LINDA M. MCNEIL, CONTRADICTIONS OF SCHOOL REFORM: EDUCATIONAL
COSTS FOR STANDARDIZED TESTING 6 (2000) (arguing thar the standardization of curricula
undermines academic standards and limits the opportunities for children to learn at a “high
standard™).

92, Zhao, supra note 30).

93, See Sanros & Otterman, supria note 7
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topics or skills that arc outside the scope of what is routinely tested.

Many of the best teachers will go unrecognized as a result of the
public teacher ratings. After all; the best teachers are those who
realize that their true “value added™ lies not in their ability to prepare
a student over the course of a school year to pass one test on one day,
but in their ability and willingness to motivate, encourage, inspire,
influence, mentor, advise, assure, rcassurc, comfort, correct, and
listen to their students. Teachers like Rigoberto Ruclas,”* who do
much more than just tecach math or English, should not be publicly
shamed based on an assessment tool that mecasures only “onc of
multiple indicators of teacher effectiveness.”?

C. New Approaches in Moving Forward
Pf 4

Just days before the DOE released 1ts valuc-added rankings,
philanthropist Bill Gates? wrote an op-ed that was published in the
New York Times in which he criticized New York City’s decision to
make those rankings public.?”  Gates advocated  for more
sophisticated personnel systems that incorporate multiple measures
of teacher cffectivencess, mcluding “students’ feedback about their
teachers and classroom observations by highly trained peer evaluators
and principals.™® He stated that “Ja] good personnel  system
encourages employees and managers to work together to set clear,
achievable goals™ and allows teachers to “get honest feedback and
create a plan for improvement.™?

Teachers are an indispensable part of education. As such, they
must be fairly and routinely evaluated. Very few would disagree with

education  scholar  Dianc  Ravitehs  assertion  that  incompetent

94, Sce Pare I supra.

95.  OVERVIEW, supranote 13, at 4.

96. Bill Gates is the co-founder and co-chair of the Bill & Melinda Gates Foundation,
the stated goal of which is to “help all people lead healthy, productive lives.™ Bill & Mclinda
Gates  Found.,  Foundaton  Facr  Sheer,  ABOUT  THE  FOUNDATION  (2012),
http://www . gatestoundation.org/about/Pages/foundation-fact-sheet.aspx - (last visited Apr. 15,
2012). In the ficld of education, the Foundation’s top priority on the K-12 side *is helping
schools implement a personnel system that improves the ctfectivencess of teaching, because
research shows that effecrive teaching s the most important in-school factor in student
achievement.”™ Bill Gates, 2012 Anmual Leeceer From Bifl Gares: ULS. Fducation, Bl &
MELINDA GATES FOUNDATION, heep://www . gatestoundation.org/annual-
letter/2012/Pages/home-en.aspx #useducation.

97. Bill Gates, Op-Ed., Shamc is Not the Solution, N.Y. TIMES, Feb. 22,2012, at A27.

ug8.  Id.

99, [d.
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tcachers who cannot teach and improve “should [not| be allowed to
remain in the classroom.™%  However, blaming and shaming
teachers for low scores will not help teachers improve nor will 1t fix a
sputtering cconomy, reduce  poverty, or taper the escalation of
income inequaliey. 104

Instead, teachers should be evaluated by their principals, peers, 102
and other experienced educators who can help struggling teachers
become good teachers and good teachers become great teachers.
Teachers, like students, can only improve if they are given specitic
feedback. 103 Publication of job performance data is not the solution
because 1t fails to give teachers the specitic teedback they require. Ina
protession as complex and challenging as teaching, r. cal and lasting
1mpr()\/cmult can only be accomplished  through  constructive
criticism, personalized evaluations, and honest feedback. 104

IV. CONCLUSION

“What the teacher is, is more important than what he teaches.”10
The truth and beauty of this simple saying is often lost in an cra in

100.  Diane Raviech, No Studenr Left Unrested, NEW YORK REVIEW OF BOOKS BLOG
(Feb. 21, 2012, 11:45 AM), htep://www.nybooks.com/blogs/nyrblog/2012Acb/2 1 /no-student-
lett-untested/?urm_medium=cmail&utm_campaign
=February+21+2012&uem_content= February+2142012+CID_de2¢64¢7a06¢3bt166b06S
91274b365&urm_source = Email +marketing +softwarc&utm_term=No+Student+Teft+ Unte
sted.

101, 7d

102, Id

103, See Gartes, supra note 97.

104, Though much of this Note is dedicated to explaining the dangers of using value-
added information in the assessment of teachers, T decline the opportunity to detine whae [
believe the precise role of valuc-added data should be in such assessments. Although value-
added data may have utility as only one of several indicators of teacher ctfectiveness, sce Pare 1
supraa, overreliance on such data would be, as the DOE itself” acknowledged, “irresponsible.™
Sce OVERVIEW, supra note 13, at 6. Having already expounded at length upon the Haws
inherent in the data, the hazards of publicly releasing the data, and what I believe to be the

superior methods of teacher evaluation and assessment, see Part T supra, Twill say only that 1
believe that schools and administrators have the duty to exercise the utmost caution in
determining whether, and to what degree, valuc-added data will be used in evaluating teacher
progress.

105, Karl Menninger,  Quotations  abour  Teachers, QUOTEGARDEN.COM - (2011),
hrep://www.quotegarden.com/teachers.heml. Karl Menninger (1893-1990) was an American
psychiatrist and a member of the family of psychiatrists that founded the Menninger
Foundation and the Menmnger Chnic in Topeka, Kansas. Rar/ Menninger, KANSAPEDIA:
KANSAS HISTORICAL SOCIETY (2012), http://www kshs.org/kansapedia/karl-
menninger/17218.
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which the two largest school districts in the United States!%¢ have
turned calls for rcal education reform into an opportunity  to
scapegoat teachers for the many ills plaguing the state of K-12
education in the United States. In failing to prevent the DOE from
disclosing the names and “valuc-added” rankings of 18,000 of its
clementary and middle school English and math teachers, the First
Department squandered a genuine opportunity to stick up  for
tcachers and force the DOE to solve its problems productively and
cooperatively. Instead, the court decided that the public’s interest in
having access to the names of New York City school teachers—
ranked according to the DOE’s admittedly flawed and subjective
predictions—outweighed  the  teachers” interests in their own
reputational and professional dignity. In allowing the DOE to shame
and embarrass its teachers, the profession will sutter, school morale
will suffer, and, ultimatcly, students will suffer. It is imperative that
other cities and school districts—especially those that have already
started  collecting “valuc-added” datal®’—understand  that, should
they opt to release that information publicly, they risk losing the trust
and cooperation of the single most important person in a child’s
cducation: the teacher.

Frank G. Bartle*

106.  The first- and sccond-largest school districts in the United States in terms of
corollment are New York City and Tos Angeles Unified, respectively. THHOMAS DL SNYDER ET
AL, DIGEST OF EDUCATION STATISTICS 2008 146 (2009) (listing enrollment for the 100
largest school districts by enrollment size).

107. Calls tor publicizing “valuc-added™ data in other citics have already begun. In March

2012, the cditorial board of the Chicago Tribune urged 1lhinois parents ro demand that the
state emulate New York City by publicizing individual teacher “valuc-added™ ratings. Sce
Gregory Michie, Whar Value Is Added by Publicl Shaming Teachers?, HUFFINGTON POST
(Mar. 7, 2012), http://www.huttingtonpost.com/gregory-michic/what-value-is-added-by-
pu_b_1325487 html.
* 1D, Candidate 2013, St. Johns University School of Law; M.S. 2007, Childhood
Education, St. John's University School of Education; B.A. 2004, cum furde, English and
Philosophy, Binghamton University. T would like to thank my wife Caley tor her unending
support in this and all of my endeavors.,
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