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THE SUPREME COURT AND THE ESTABLISHMENT
CLAUSE AT THE DAWN OF THE NEW MILLENNIUM:
“BRISTL[ING] WITH HOSTILITY TO ALL THINGS
RELIGIOUS” OR NECESSARY SEPARATION OF
CHURCH AND STATE?

Charles J. Russo’ and Ralph D. Mawdsley™" "

I. INTRODUCTION

In its first two cases of the new Millennium involving the
Establishment Clause of the First Amendment to the United
States Constitution,1 the Supreme Court continued to reveal
the deep ideological polarization of its members on the place of
religion in education, whether dealing with prayer at public
school activities or aid to religiously affiliated nonpublic
schools. In the first of the two disputes, a closely divided Court
in Santa Fe Independent School District v. Doe (Santa Fe),

* In his strident dissent in Santa Fe Independent School District v. Doe, 120 S.
Ct. 2266, 2283 (2000), wherein the Court struck down student sponsored and led
prayer prior to the start of a high school football game, Chief Justice Rehnquist railed
that the majority opinion “. . .bristles with hostility to all things religious in public life.”
(Rehnquist, C.J., dissenting).

++ Charles J. Russo, Professor, Department of Educational Leadership, Adjunct
Professor, School of Law, and Fellow, Center for International Programs, University of
Dayton. B.A. 1972, St. John’s University; M. Div. 1978, Seminary of the Immaculate
Conception; J.D. 1983, St. John’s University; Ed.D. 1989, St. John’s University. char-
les.russo@notes.udayton.edu.

+#x+ Ralph D. Mawdsley, Professor of Educational Administration, Cleveland
State University, Cleveland, Ohio. J.D., University of Illinois; Ph.D., University of
Minnesota. 2001 President, Education Law Association. Dr. Mawdsley has written ex-
tensively on religious liberty issues and is the author of over 260 publications, includ-
ing twelve books. At Cleveland State University, Dr. Mawdsley teaches courses in
School Law, Sports Law, and Special Education Law. He has served as an assistant
county prosecutor and an in-house legal counsel for a university. He is licensed to prac-
tice law in Illinois and Minnesota.

1. In its relevant section, the First Amendment reads that, “Congress shall make
no law respecting an establishment of religion, or prohibiting the free exercise thereof;”
U.S. CONST. amend. L.

2. Santa Fe, 120 S. Ct. 2266.

231
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ruled that a school board policy permitting student led prayers
prior to the start of high school football games violated the Es-
tablishment Clause. Nine days later, in Mitchell v. Helms
(Helms),‘} with the majority and dissent essentially changing
sides, the Court upheld the constitutionality of a federal stat-
ute that permits states to loan educational materials and
equipment to public and religiously affiliated nonpublic
schools.

Whether the Supreme Court is, in the words of Chief Jus-
tice Rehnquist, “hostille] to all things religious”4 thereby at-
tempting to deprive religion of an opportunity to participate in
the public marketplace of ideas, or merely maintaining a nec-
essary separation of Church and State, certainly depends on
one’s perspective. Regardless of how one interprets the Court’s
most recent decisions, it is clear that the juxtaposition of judi-
cial analyses in Santa Fe and Helms are worth considering not
only because of their impact on education but also for what
they mean with regard to the Court’s wider First Amendment
jurisprudence. As such, the remainder of this article is divided
into three sections. The first section sets the stage by briefly
reviewing key Supreme Court cases on governmental aid to re-
ligiously affiliated nonpublic schools and prayer in public
schools. The next section briefly reviews the opinions in Santa
Fe and Helms. The final section of the article examines the
meaning of Santa Fe and Helms for the future of the Supreme
Court’s Establishment Clause jurisprudence. More specifically,
this section of the article focuses on whether the Court has dis-
played hostility toward religion and what test it is likely to ap-
ply in subsequent litigation. The article closes with a reflection
on what potential changes in the Court’s membership over the
next few years might mean for the future of First Amendment
jurisprudence.

II. THE DEVELOPMENT OF THE COURT’S FIRST AMENDMENT
JURISPRUDENCE

The well documented history of the Court’s Establishment
Clause jurisprudence on both state aid to religiously affiliated

3. 120 S. Ct. 2530 (2000).
4. Santa Fe, 120 S. Ct. 2266.
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nonpublic elementary and secondary schools’ and prayer6 in a
variety of school settings follows anything but a linear progres-
sion. In other words, although the Court’s first case on the mer-
its og the Establishment Clause,7 Everson v. Board of Educa-
tion, involved aid, because subsequent litigation also
addressed religious activity in the schools,9 it did not address
another case involving aid to nonpublic schools under the Child
Benefit test for twenty-one more years.w Throughout what
might be described as the development of the first generation of
the Court’s modern Establishment Clause jurisprudence, the
Court apparently found it unnecessary to develop a measure

5. In addition to works cited herein, for recent articles on point, see, e.g., Carl H.
Esbeck, Myths, Miscues, and Misconceptions: No-Aid Separationism and the Estab-
lishment Clause, 13 NOTRE DAME J.L. ETHICS & PUB. POL’Y 285 (1999); Eugene Volokh,
Equal Treatment is Not Establishment, 13 NOTRE DAME J.L. ETHICS & PUB, PoL’Y 341
(1999); Abner S. Greene, Why Vouchers are Unconstitutional and Why They’re Not, 13
NOTRE DAME J.L. ETHICS & PUB. PoL’Y 397 (1999); Arval A. Morris, Public Educa-
tional Services in Religious Schools: An Opening Wedge for Vouchers? 122 EDpuC. L.
REP. 545 (1998).

6. In addition to works cited herein, for recent articles on point, see, e.g., Ralph
D. Mawdsley, Student Choice and Graduation Prayer: Division Among the Circuits, 129
Epuc. L. REP. 553 (1998); Lisa C. Shaw, Student-Initiated Religious Speech, the Class-
room, and the First Amendment: Why the Supreme Court Should Have Granted Review
in Settle v. Dickson County School Board, 18 PACE L. REV. 255 (1998); Daniel N.
McPherson, Student-Initiated Religious Expression in the Public Schools: The Need for
a Wider Opening in the School House Gate, 30 CREIGHTON L. REv. 393 (1997); Myron
Schreck, Balancing the Right to Pray at Graduation and the Responsibility of Disestab-
lishment, 68 TEMP. L. REV. 1869 (1995).

7. Prior to Everson v. Board of Education, 330 U.S. 1 {1947), the Court ad-
dressed three cases involving nonpublic schools but resolved them under the Due Proc-
ess Clause of the Fourteenth Amendment rather than the Establishment Clause.
Meyer v. Nebraska, 262 U.S. 390 (1923) (striking down a state statute prohibiting the
teaching of foreign language to students who had not completed eighth grade); Pierce v.
Society of Sisters, 268 U.S. 510 (1925) (striking down a compulsory attendance statute
from Oregon that have required parents of students in nonpublic schools to send them
to public schools); Cochran v. State Bd. of Educ., 281 U.S. 370 (1930) (upholding a Lou-
isiana statute that provided textbooks for students regardless of whether they attended
public or nonpublic schools).

8. 330 U.S.1(1947).

9. See, e.g., Illinois ex rel. McCollum v. Board of Educ., Sch. Dist. No. 71, 333
U.S. 203 (1948) (striking down a board’s practice of permitting religious leaders to
come into public schools during the class day to provide religious instruction as viola-
tive of the Establishment Clause); Zorach v. Clauson, 343 U.S. 306 (1952) (upholding
the constitutionality of a released time program that permitted children to leave school
early to attend religious classes in religious schools on the basis that it accommodated
the wishes of their parents); Engle v. Vitale, 370 U.S. 421 (1962), see discussion at note
41 infra and accompanying text.

10. See discussion of Board of Education v. Allen, 392 U.S. 236 (1968), infra at
note 21 and accompanying text.
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for cases in this arena.

However, in 1971, in Lemon v. Kurtzman,11 the Court enun-
ciated the seemingly ubiquitous tripartite test, employed in vir-
tually all subsequent cases involving religion, as a single stan-
dard of review for Establishment Clause cases. The Court
asked: (1) whether governmental aid has a secular legislative
purpose, (2) whether it has a principle or primary effect that
neither advances nor inhibits religion, and (3) whether that ef-
fect creates excessive government entanglement. The Court’s
long time reliance on Lemon notwithstanding, questions can be
raised about the propriety of this tripartite test, which was
crafted from earlier cases on prayer and Bible reading in
school. The Court also considered the constitutionality of a
state real property tax exemption for church-owned property,
making the Lemon test a kind of “one-size-fits-all” measure for
the different kinds of issues that the Establishment Clause
presents. Yet, as the Court struggles to define an appropriate
test under which to review interactions between religion and
the government, whether with regard to state aid to religiously
affiliated nonpublic schools or prayer in public school settings,
and despite varying degrees of dissatisfaction among the Jus-
tices, the Court continues to rely on Lemon or variations on its
well-worn theme. Insofar as the Court’s Establishment Clause
jurisprudence has been so well documented,12 the remainder of
this section highlights the major cases that have shaped the
limits of the Court’s thinking in K-12 educational settings
rather than providing an encyclopedic overview in this ever-
growing area.

A. The Supreme Court and State Aid to Religiously Affiliated
Nonpublic Schools

Over the past fifty-three years, the Supreme Court has
permitted governmental aid on the basis that it helps the indi-

11. 403 U.S. 602 (1971).

12. Even as the Court debates its future, the Lemon test continues to generate
grist for the academic mill. See, e.g., Carl H. Esbeck, The Lemon Test: Should it be Re-
tained, Reformulated or Rejected? 4 NOTRE DAME J.L. ETIIICS & PUB. POL’Y 513 (1990);
Timothy V. Franklin, Squeezing the Juice Out of the Lemon Test, 72 EDUC. L. REP. 1
(1992); Michael S. Paulsen, Lemon is Dead, 43 CASE W. RES. L. REV. 795 (1993); Daniel
0. Conkle, Lemon Lives, 43 CASE. W. RES. L. REvV. 865 (1993); Thomas C. Marks, Jr. &
Michael Bertolini, Lemon Is a Lemon: Toward a Rational Interpretation of the Estab-
lishment Clause, 12 BYU J. PuB. L. 1 (1997).
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vidual children and not their schools. Beginning with Everson
in 1947, the Court has developed the Child Beneﬁt test, under
which aid, in the forms of transportatlon ? text books " and
now, in Helms,” instructional materials, including computers,
is avallable to students who attend religiously affiliated non-
public schools. Even so, over its lifetime, the Child Benefit test
has had a curious history. It was applied with some favor until
1968, was essentially stagnant between 1971 and 1985, and
was revitalized in 1993 by a slim majority of the Court.

1. The Genesis of the Child Benefit Test

In Everson, the Court upheld the constitutionality of a state
statute from New Jersey that reimbursed parents for the cost
of transportation for sending their children to nonpublic
schools. The Court reasoned that since transportation was paid
for by the tax dollars of all parents, regardless of where their
children attended school, and because the aid primarily bene-
fited the students, rather than the schools they attended, the
statute was constitutional.

As an example of how the Court’s Establishment Clause ju-
risprudence failed to develop in a linear fashion in which there
was a logical progression of issues, the next major dlspute to
shape the Court’s development of a test under which to evalu-
ate the propriety of any relationships between religion and
government arose in the companion cases of School Dlstrzct of
Abington Township v. Schempp and Murray v. Curtlett.” In
these cases the Court addressed the constitutionality of a
Pennsylvania statute and Maryland rule adopted pursuant to
state laws that required Bible reading and/or the recitation of
the Lord’s prayer at the beginning of the class day in public
schools. In both cases the state was not directly involved in the

13. See Everson, 330 U.S. 1; but see Wolman v. Walter, 433 U.S. 229 (1977) (strik-
ing down, inter alia, the use of public school buses to take children from religious
schools on field trips for fear of violating the Lemon test).

14. See Allen, 392 U.S. 236; Meek v. Pittenger, 421 U.S. 349 (1975) and Wolman,
433 U.S. 229, (upholding state statutes under which textbooks for secular subjects were
loaned to students in nonpublic schools).

15. Mitchell v. Helms, 120 S. Ct. 2530 (2000).

16. Of course, in the interim, the Court ruled in Illinois ex rel. McCollum v. Board
of Education of School District No. 71, 333 U.S. 203 (1948); Zorach v. Clauson, 343 U.S.
306 (1952); and Engle v. Vitale, 370 U.S. 421 (1962). See supra note 10 and text accom-
panying note 41 for further explanation.

17. 374 1.S. 203 (1963).
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composition of the prayers, children participated voluntarily,
students could be excused from taking part in the religious ac-
tivities upon the written request of their parents or guardians,
and no single Christian religion was favored.

Schempp introduced a new era in the relationship between
religion and government. The Court enunciated a two-part test
to invalidate both practices even though neither state was di-
rectly involved in the composition of the prayers, students par-
ticipated voluntarily, and no single religion was favored. In
creating a measure under which to evaluate the constitutional-
ity of prayer, the Court maintained that “[t]he test may be
stated as follows: what are the purpose and the primary effect
of the [legislative] enactment? . . . [T]o withstand the strictures
of the Establishment Clause there must be a secular legislative
purpose and a primary effect that neither advances nor inhibits
religion.”18 Perhaps in an attempt to allay concerns that it was
anti-religious, the Court hastened to add that nothing in its ra-
tionale excluded the secular study of the Bible in public schools
in an appropriate context such as literature or history.19

The so-called “purpose and effects” test took on added sig-
nificance later in the decade when the Court applied it in a
case involving state aid to religious schools. In Board of Educa-
tion v. Allen,‘)'o the Court upheld a New York law requiring
school boards to loan textbooks for secular instruction to all
students on the ground that it applied to all children regardless
of whether they attended public or nonpublic schools. In Allen,
the Court relied heavily on the fact that regulations overseeing
the program specified which books on officially approved lists
could be used in the nonglublic schools. Until its 21‘2ecent deci-
sions in Agostint v. Felton” and Mitchell v. Helms,” Allen was
not only the last case wherein the Court expanded the horizons
of the Child Benefit test in a K-12 setting but was also gener-
ally accepted as the outer limit of permissible aid to religiously
affiliated nonpublic schools.

18. Id. at 222,

19. “The holding of the Court today plainly does not foreclose teaching about the
Holy Scriptures or about the differences between religious sects in classes in literature
or history. Indeed, whether or not the Bible is involved, it would be impossible to teach
meaningfully many subjects in the social sciences or the humanities without some
mention of religion.” Id. at 300.

20. 392 U.S. 236 (1968).

21. 521 U.S. 203 (1997).

22, 120 S. Ct. 2530 (2000).
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2. The Hibernation of the Child Benefit Test

The next major dispute involving the Establishment Clause
and state aid to nonpublic schools was Lemon v. Kurtzman,’
wherein the Court invalidated programs from Rhode Island
and Pennsylvania. The case from Rhode Island involved a state
statute that paid salary supplements to certified teachers in
nonpublic schools who taught subjects that were only offered in
public schools. Similarly, the dispute from Pennsylvania fo-
cused on a state law that reimbursed nonpublic schools for
teachers’ salaries, textbooks, and instructional materials as
long as they did not contain “any subject matter expressing re-
ligious teaching, or the morals of any sect. " In striking down
both programs, the Court added a third element to the “pur-
pose and effects” test. It added excessive entanglement from
Walz v. Tax Commission of New York CLty, to create the tri-
partite test that it has relied on in virtually all cases involving
the Estabhshment Clause. Writing for the Court, Chief Justice
Burger ® declared that:

Every analysis in this area must begin with consideration of
the cumulative criteria developed by the Court over many
years. Three such tests may be gleaned from our cases. First,
the statute must have a secular legislative purpose; second,
its principal or primary effect must be one that neither ad-
vances nor inhibits religion; finally, the statute must not fos-
ter “an excessive government entanglement with religion.”

Even though the first two parts of the seemingly ubiquitous
and increasingly unworkable Lemon test were developed in the
context of prayer cases, the Court continued to apply it widely

23. 403 U.S. 602 (1971).

24. Id. at 610.

25. 397 U.S. 664, 674 (1970). “Determining that the legislative purpose of tax ex-
emption is not aimed at establishing, sponsoring, or supporting religion does not end
the inquiry, however. We must also be sure that the end re~.«lt—the effect~—is not an
excessive government entanglement with religion.”

26. For an interesting discussion of the Establishment Clause jurisprudence of
the Burger Court, see Michael W. McConnell, Religious Freedom at a Crossroads, 59 U.
CHI. L. REV. 115 (1992).

27. 403 U.S. 602, 612-13 (1971) (internal citations omitted). When addressing en-
tanglement and state aid to religiously affiliated institutions, Chief Justice Burger
noted that the Court took three additional factors into consideration: “we must exam-
ine the character and purposes of the institutions that are benefited, the nature of the
aid that the State provides, and the resulting relationship between the government and
religious authority.” Lemon, 403 U.S. at 615.
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in generally striking down attempts to expand the boundaries
of permissible state aid to religious schools. For example, in
Meek v. Pzttenger ® a case from Pennsylvania, the Court upheld
textbook loans while striking down provisions that would have
permitted loans of instructional materials such as laboratory
equipment and the on-site delivery of auxiliary services for
students who attended religiously affiliated nonpublic
schools.” Slmllarly, in Wolman v. Walter, ¥ a dispute from
Ohio, the Court upheld textbook loans, reimbursement for
standardized testing, the on-site delivery of diagnostic testing,
and off-site delivery of therapeutic aid. At the same time, the
Court struck down provisions that would have permitted the
loans of instructional materials and the use of public school
buses to take chlldren from religiously affiliated nonpublic
schools on field trlps Interestlngly, in Mitchell v. Helms, dis-
cussed below, the plurality specifically struck down those por-
tions of Meek and Wolman that prohibited the loans of instruc-
tional materials.”

The Child Benefit test reached its nadir in the companion
cases of School Dustrict of Grand Rapids v. Ball® and Aguilar
v. Felton.” In Ball, the Court struck down a Michigan program
designed to provide supplementary classes in classrooms lo-
cated in and leased from nonpublic schools that were taught by

28. 421 U.S. 349 (1975).

29. See also, e.g., PEARL v. Nyquist, 413 U.S. 756 (1973) (striking down New
York state statutes that provided direct payments to nonpublic schools to maintain fa-
cilities and tuition reimbursement and income tax credits that would have allowed low
income parents to send their children to nonpublic schools); Sloan v. Lemon, 413 U.S.
825 (1973) (striking down a New York state statute under which the state reimbursed
parents for the cost of sending their children to nonpublic schools); Levitt v. PEARL,
413 U.S. 472 (1973) (striking down a New York state statute that reimbursed nonpub-
lic schools for state-mandated educational records where there were insufficient safe-
guards to ensure that funds were not diverted to religious usages such as testing stu-
dents on religious matters). But see PEARL v. Regan, 444 U.S. 646 (1980) (upholding
the revised New York state statute in Leviit since sufficient safeguards were set in
place to protect against impermissible use of public funds).

30. 433 U.S. 229 (1977).

31. In a ruling that defied the Court’s the current trend, in Mueller v. Allen, 463
U.S. 388 (1983) the Court upheld Minnesota’s state income tax deduction for tuition,
uniforms, and books, regardless of whether children attended public or nonpublic
schools even though more than 90% of the people who benefited from the program had
children in religious schools.

32. See Mitchell v. Helms, 120 S. Ct. 2530, 2555 (2000) (“[tlo the extent that Meek
and Wolman conflict with this holding, we overrule them.”).

33. 473 U.S. 373 (1985).

34, 473 U.S. 402 (1985).
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full-time public school employees and staff from the nonpublic
schools who were hired on a part-time basis. The Court argued
that while the program had a secular legislative purpose, it
was unconstitutional because it violated the Establishment
Clause by having the primary or principal effect of advancing
religion.

In Aguilar, the Court prohibited the on-site delivery of re-
medial educational services for children who attended relig-
iously affiliated schools in New York City. The aid was pro-
vided under the auspices of Title I of the Elementary and
Secondary Education Act,35 a comprehensive program designed
to offer remedial assistance for children who are economically
disadvantaged. Even in the absence of accusations or evidence
of any impropriety, the Court struck it down on the basis that
it might lead to excessive entanglement between religious
schools and the government. In a strident dissent that essen-
tially became her rationale in subsequently striking down
Aguilar in Agostini v. Felton,JG Justice O’Connor argued that
the Court was “throwing the baby out with the bath water”
since the Court’s unwarranted concern over fears of excessive
entanglement would mean that so many students would be,
and 1;317 fact were, deprived of greatly needed educational ser-
vices.

3. Revitalization of Child Benefit

Witters v. Washington Department of Services for the
Blind,38 although decided in the context of higher education,
was a harbinger of future developments. In Witters, the Court

35. 20 U.S.C. § 2701 et seq.

36. 473 U.S. 373, 421 (O'Connor, J., dissenting).

37. Following Aguilar, one researcher estimated that perhaps 30% of eligible
children in nonpublic schools were deprived of services. Ralph D. Mawdsley & Charles
J. Russo, Supreme Court Upholds Religious Liberty: Educational Implications, 84
Epuc. L. REP. 877, 893 (1993) at n.141 and accompanying text. Moreover, in Agostini,
the Court noted that following Aguilar, it was estimated that some 20,000 economically
disadvantaged students in New York City and more than 183,000 children nation-wide
experienced a decline in Title I services. See Agostini v. Felton, 521 U.S. 203, 213
(1997).

38. 474 U.S. 481 (1986) (reh’g denied, Witters v. Washington Dep’t of Servs. for
the Blind, 475 U.S. 1091 (1986). In fairness, it should be noted that the Supreme Court
of Washington, in Witters v. State Commission for the Blind, 771 P.2d 1119 (Wash.
1989), cert. denied sub nom. Witters v. Washington Dept. of Servs. for the Blind, 493
U.S. 850 (1989) subsequently found that language in the state constitution prohibited
the use of public funds for religious instruction.
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decided that a vocational rehabilitation program that provided
financial assistance to a blind student studying for the ministry
at a Bible college did not violate the Establishment Clause. The
Court reasoned that since the student could have relied on the
program in a variety of different institutions if, for example, he
had wished to study to be an accountant, then it was constitu-
tional since he, and not the college, was the primary benefici-
ary of the aid. ,

Zobrest v. Catalina Foothills School District” marked the
beginning of the resurgence of the Child Benefit test in the K-
12 context. Here, the Court relied on the Child Benefit test and
ruled that it permitted the on-site delivery of the services of a
sign language interpreter for a deaf student as he attended a
Catholic high school in Arizona. The Court found that since the
interpreter was a mere conduit of information, the student was
entitled to receive the services on-site because he, not his
school, was the primary beneficiary of the aid.

In Agostini v. Felton,40 the Supreme Court took the unusual
step of vitiating an injunction that had been entered after its
earlier decision in Aguilar v. Felton when it essentially re-
versed its earlier judgment by striking down an injunction that
prohibited New York City from delivering Title I services on-
site in religious schools. Writing for the Court, Justice
O’Connor, in basically offering her dissent in Aguilar as the
Court’s holding, reasoned that New York City’s implementation
of Title I did not violate the Establishment Clause because
there was no governmental indoctrination, there were no dis-
tinctions between recipients based on religion, and there was
no excessive entanglement. As such, the Court held that as a
federally-funded program that provides supplemental, reme-
dial instruction to disadvantaged children, Title I's delivery of
services on-site in religiously affiliated schools did not run
afoul of the Establishment Clause because it had appropriate
safeguards in place to prevent the endorsement of religion.

B. The Supreme Court and Prayer in Schools

The Court first addressed the propriety of prayer in a school
setting when, shortly after the New York State Board of Re-
gents offered a prayer for recitation at the start of the day in

39. 509 U.S. 1(1993).
40. 521 U.S. 203 (1997).
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public schools, parents filed suit arguing that the practice was
contrary to their religious beliefs and those of their children. In
Engel v. Vitale,41 the Court considered the constitutionality of
prayer in schools, holding that the Board violated the First
Amendment even though students could have been excused
from participation. The Court concluded that governmental in-
volvement in creating the prayer was dangerously close to the
official establishment of religion. A year later, in the compan-
ion cases of School District of Abington Township v. Schempp
and Murray v. Curlett, * the Court, as noted earlier, applied the
first two parts of what became the Lemon test. In spite of this
initial flurry of activity on prayer in schools, after Schempp, it
was more than twenty years before the Court returned to the
question as it focused its attention on litigation involving gov-
ernmental aid to religiously affiliated nonpublic schools.

As state legislatures sought to circumvent the Court’s ban
on school~sponsored43 prayer and religious activity,44 laws
mandating or permitting moments of silence emerged. Wallace
v. Jaffree” was the first such case to make its way to the Su-
preme Court. Here, an Alabama statute originally providing for
a moment of silent meditation was amended to include volun-
tary prayer. The Court found it unnecessary to proceed beyond
Lemon’s first prong in deciding that the law violated the Estab-
lishment Clause because the legislature was motivated solely
by the religious purpose of returning organized prayer to the

41. 370 U.S. 421 (1962).

42, 374 U.S. 203 (1963).

43. In Stone v. Graham, 449 U.S. 39 (1980), reh’g denied 449 U.S. 1104 (1981),
612 S.W.2d 133 (Ky. 1981), the Supreme Court struck down, without the benefit of oral
argument, a statute from Kentucky that required the posting of the Ten Command-
ments on a wall of each public classroom in the Commonwealth on the ground that it
violated the Establishment Clause.

44. The Court has held firm against prayer in the schools but not other arenas.
See Marsh v. Chambers, 463 U.S. 783 (1983) (upholding the Nebraska legislature’s
practice of hiring a religious chaplain to open each legislative day with a prayer). But
see Coles ex rel. Coles v. Cleveland Bd. of Educ.,171 F.3d 369 (6" Cir. 1999), petition for
rehearing en banc denied, 183 F.3d 538 (6" Cir. 1999) (striking down a prayer initiated
by the board president as violating the Establishment Clause). But see Bacus v. Palo
Verde Unified Sch. Dist. Bd. of Educ., 11 F. Supp.2d 1192 (C.D. Cal. 1998) (holding
that since prayer at the start of a board meeting was not at a school related function, it
was constitutional). For a discussion of Coles, see Charles J. Russo, Between A Rock
and A Hard Place: The Emerging Question of Prayer at School Board Meetings, 137
Epuc. L. REP. 423 (1999).

45. 472 U.S. 38 (1985).
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public schools.”’ In accordance with that decision, the Court
struck the law down since it clearly intended to characterize
prayer as a favored practice.

In Karcher v. May,47 the only other case involving a moment
of silence to reach the Supreme Court, the Justices avoided
reaching a judgment on the merits.*” The Court ruled that the
appellants, former leaders of the New Jersey State Assembly
and Senate who lost their leadership positions, lacked standing
to appeal the Third Circuit’s decision upholding a ruling that
the statute permitting a moment of silence was unconstitu-
tional.*

In 1991, the Court finally accepted a case on the merits of

46. If ever there was a smoking gun, State Senator Donald G. Holmes, prime
sponsor of the bill, provided one. He testified that the law “was an ‘effort to return vol-
untary prayer to our public schools. . .it is a beginning and a step in the right direction.’
Apart from the purpose to return voluntary prayer to public school, [he] unequivocally
testified that he had ‘no other purpose in mind” when he introduced the bill. Id. at 43.

47. 484 U.S. 72 (1987). For a discussion of this case, see Steven S. Goldberg, The
Supreme Court Remains Silent on Moments of Silence: Karcher v. May, 43 Epuc. L.
REP. 849 (1988).

48. Early in the twentieth century, five courts, in six different cases, had earlier
held that religious activities in the morning did not violate state constitutions. Dona-
hoe v. Richards, 38 Me. 379 (1854); McCormick v. Burt, 95 Ill. 263 (1880); Moore v.
Monroe, 20 N.W. 475 (Iowa 1884); Billard v. Board of Educ. of Topeka, 76 P. 422 (Kan.
1904); Hackett v. Brooksville Graded Sch. Dist., 87 S.W. 792 (Ky. 1905); Knowlton v.
Baumhover, 166 N'W. 202 (Iowa 1918). However, at least five courts, including Illinois,
which had previously decided to the contrary, held that religious exercise violated their
constitutions. See State ex rel. Weiss v. District Bd., 44 N.W. 967 (Wis. 1890); Freeman
v. Scheve, 91 N.W. 846 (Neb. 1902); People ex rel. Ring v. Board of Educ. of Dist. 24, 92
N.E. 251 (Ill. 1910); Herold v. Parish Bd. of Sch. Directors, 68 So. 116 (La. 1915); State
ex rel. Finger v. Weedman, 226 N.W. 348 (S.D. 1929).

49. In Bown v. Gwinnett County School District, 112 F.3d 1464 (11th Cir. 1997), a
teacher in Georgia unsuccessfully challenged a state law that permits a moment of
quiet reflection in public schools. The Eleventh Circuit affirmed that the law satisfied
the Lemon test.

More recently, the Fourth Circuit, in an unreported decision, refused to grant an
injunction to the American Civil Liberties Union that would have blocked a Virginia
statute, Va. Code Ann. § 22.1-203 calling for a “. . . one-minute period of silence [during
which] the teacher responsible for each classroom shall take care that all pupils remain
silent and make no distracting display to the end that each pupil may, in the exercise
of his or her individual choice, meditate, pray, or engage in any other silent activity
which does not interfere with, distract, or impede other pupils in the like exercise of
individual choice.” Philip Walzer, et al, Minute of Silence Debuts: Schools Start Re-
quired Quiet Interval Despite ACLU Objection, THE VIRGINIAN-PILOT & THE LEDGER
STAR, Sept. 6, 2000, 2000 WL 23683153. Using Justice Stevens obtuse reasoning in
Santa Fe Indt. Sch. Dist. V. Doe,, 530 U.S. 290 (2000) (see infra note 61 and accompa-
nying text), wherein the policy was struck down even before it went into effect, fears of
religion creeping into public education may lead some jurists to strike down otherwise
facially neutral statutes of this type.
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graduation prayer5 in Lee v. Weisman.”' Based on the school
system’s policy of inviting religious leaders to pray at gradua-
tion ceremonies, administrators in Providence, Rhode Island,
asked a rabbi to offer nonsectarian prayers which followed the
guidelines prepared by the National Conference of Christians
and Jews. After a student and her father unsuccessfully sought
to prevent the rabbi from offering the prayers at her gradua-
tion, a federal trial court enjoined the district from permitting
prayer at graduation ceremonies, holding that doing so violated
the effect prong of Lemon by creatlng a symbolic union between
religion and the government ® The First Circuit affirmed with-
outsaﬁnding it necessary to expand on the trial court’s analy-
sis.

The Supreme Court, in a five to four opinion written by
Justice Kennedy, afﬁrmed but surprised most observers by vir-
tually ignoring Lemon. Kennedys opinion focused on two
main points: the relationships between the Free Exercise and
Establishment Clauses, and the Free Speech and Establish-
ment Clauses. Justice Scalia issued a scathing dissent wherein
he declared that the Court went “beyond the realm where
judges know what they are doing. The Court’s argument that
state officials have ‘coerced’ students to take part in the invoca-
tion and benedlctlon ceremonies is, not to put too fine a point
on it, incoherent.” * In the interim, the circuit courts have been
split over the propriety of prayer at graduation ceremonies.”

50. For a fuller discussion of prayer at public school graduation ceremonies, see
Charles J. Russo, Prayer at Public School Graduation Ceremonies: Exercise in Futility
or a Teachable Moment? BYU EDUC. AND L.J. 1 (Winter 1999). 1-23. See also Ralph D.
Mawdsley & Charles J. Russo, Lee v. Weisman: The Supreme Court Pronounces the
Benediction on Public School Graduation Prayers, 77 EDUC. L. REP. 1071 (1992).

51. 505 U.S. 577 (1992).

52. Weisman v. Lee, 728 F. Supp. 68 (D.R.1. 1990).

53. Weisman v. Lee, 908 F.2d 1090 (1st Cir. 1990).

54. 505 U.S. at 577.

55. Id. at 636 (Scalia, J., dissenting).

56. Jones v. Clear Creek Indep. Sch. Dist., 930 F.2d 416 (5th Cir. 1991), cert.
granted, vacated, and remanded, 505 U.S. 1215 (1992); on remand, 977 F.2d 963 (5th
Cir. 1992) (upholding student sponsored prayer at a public high school graduation
ceremony), reh’g denied, 983 F.2d 234 (5th Cir. 1992), cert. denied 508 U.S. 967 (1993).
See also Harris v. Joint Sch. Dist. No. 241, 821 F. Supp. 638 (D. Idaho 1993), affd in
part, rev’d in part, 41 ¥.3d 447 (9th Cir. 1994), cert. granted and judgment vacated with
directions to dismiss as moot, 515 U.S. 1154 (1995) (initially holding that since school
officials ultimately controlled the ceremony, they could not permit students to decide
whether to have public prayer at graduation); ACLU of N.J. v. Black Horse Pike Reg’l
Bd. of Educ., 84 F.3d 1471 (3" Cir. 1996) (affirming that a policy of permitting student-
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However, it was not until Santa Fe, *" discussed below, that the
Court decided to address prayer in a narrow setting such as at
a high school football game.58

led prayer at a public high school graduation ceremony violated the Establishment
Clause, finding that since the board retained significant authority over the ceremony,
prayer could not be upheld as promoting the free speech rights of students); Doe v.
Madison Sch. Dist. No. 321, 7 F. Supp.2d 1110 (D. Idaho 1997), affd 147 F.3d 832 (9th
Cir. 1998), reh’g granted, opinion withdrawn, 165 F.3d 1265 (9th Cir. 1999), vacated,
177 F.3d 789 (9th Cir. 1999) (initially upholding a board policy permitting students,
chosen on the basis of neutral secular criteria, to offer uncensored presentations, in-
cluding prayers, during high school graduation programs since it had a secular pur-
pose, a primary effect that neither advanced nor inhibited religion, and avoided exces-
sive government entanglement with religion); Adler v. Duval County Sch. Bd., 206 F.3d
1070 (11th Cir. 2000) (holding that a board policy permitting students to vote on
whether to have unrestricted student-led messages at the beginning and closing of
graduation ceremonies did not violate the Establishment Clause), opinion vacated,
2000 WL 694156 (Oct. 2, 2000).

57. Earlier, the Eleventh Circuit banned prayer prior to the start of public school
football games. Jager v. Douglas County Sch. Dist., 862 F.2d 824 (11th Cir. 1989), cert.
denied 490 U.S. 1090 (1989). See also Steele v. Van Buren Pub. Sch. Dist., 845 F.2d
1492 (8th Cir. 1988) (prohibiting a high school band teacher from leading the band in
prayer at mandatory rehearsals and performances); Doe v. Aldine Indep. Sch. Dist.,
563 F. Supp. 883 (S.D. Tex. 1982) (holding that recitation of an expressly Christian
prayer initiated by the principal or other school employee at athletic contests and pep
rallies violated the Establishment Clause).

58. Lower federal courts have examined the propriety of student-initiated prayer
at a variety of school activities other than graduations. See, e.g., Ingbretsen v. Jackson
Pub. Sch. Dist., 88 F.3d 274 (5th Cir. 1996), cert. denied sub nom. Moore v. Ingebretsen,
519 U.S. 965 (1996) (invalidating a law that allowed students to initiate nonsectarian,
nonproselytizing prayer at various compulsory and noncompulsory school events); Doe
v. Duncanville Indep. Sch. Dist., 70 F.3d 402 (5th Cir. 1993) (prohibiting school em-
ployees from initiating and leading students in prayer before and after athletic prac-
tices and competitions); Chandler v. James, 958 F. Supp. 15650 (M.D. Ala 1997), affd in
part, rev’d in part, and remanded, 180 F.3d 1254 (11" Cir. 1999), request for en banc
rehearing denied, 198 F.3d 265 (11th Cir. 1999) (holding that a school district’s act of
allowing student initiated, nonsectarian, nonproselytizing voluntary prayer as school-
related events did not violate the Establishment Clause since it was required under the
Free Speech and Expression Clause of the First Amendment); Herdahl v. Pontotoc
County Sch. Dist., 933 F. Supp. 582 (N.D. Miss. 1996) (prohibiting a religious club from
making announcements, including prayers and Bible readings, over a school wide in-
tercom system; however, the court did permit student-initiated prayer before school to
continue); Committee for Voluntary Prayer v. Wimberly, 704 A.2d 1199 (D.C. 1997)
(holding that a proposed initiative on nonsectarian, nonproselytizing, student initiated
prayer at school related activities was not a proper subject within the meaning of voter
initiated measures).
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III. THE CASES

A. Santa Fe Independent School District v. Doe

The Board of Trustees of the Santa Fe Independent School
District, near Galveston, Texas, following Lee v. Weisman® and
Jones v. Clear Creek Independent School District,” adopted
policies permitting student volunteers to deliver prayers at
graduations and football games. In April 1995, students and
their parents challenged the prayer policies seeking injunctive
relief and money damages under the theory that the policies
violated the Establishment Clause.

A federal trial court upheld both policies as long as the
prayers were nonsectarian and nonproselytizing. Moreover,
since the Board had fall-back policies in place, adopted in the
event that they were struck down, requiring the prayers to be
nonsectarian and nonproselytizing, the court refused to grant
prospective injunctive relief, damages, or attorney fees.”' Both
parties appealed, the plaintiffs because the policies had not
been found to violate the Establishment Clause and the defen-
dants since the Board had to use its fall-back policies. The Fifth
Circuit affirmed that prayer at graduation had to be nonsectar-
ian and nonproselytizing, reversed and struck down the policy
permitting prayers at football games, affirmed the denial of in-
junctive relief and damages, and reversed the denial of attor-
ney’s fees.”

1. Supreme Court Majority Decision

Rather than review the broader question of prayer at
graduation ceremonies and resolve the split between the Cir-
cuits, the Supreme Court granted certiorart on the limited
question of “[w]hether [the school district’s] policy permitting
student-led, student—initiated_gprayer at football games violates
the Establishment Clause.”” As anticipated,” a fractured

59. 505 U.S. at 577.

60. On remand following Lee, the Fifth Circuit, in Jones v. Clear Creek Independ-
ent School District, 977 F.2d at 963, essentially followed Justice Scalia’s dissent in Lee
and upheld student-initiated graduation prayer.

61. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).

62. Doe v. Santa Fe Indep. Sch. Dist., 168 F.3d 806 (5" Cir. 1999), rehearing en
banc denied, 171 F.3d 1013 (5" Cir. 1999).

63. 528 U.S. 1002 (1999).
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Court, in a six to three vote, affirmed that the policy was un-
constitutional.”

Writing for the majority, Justice Stevens found that just as
in Lee, prayer at a school-sponsored event, whether a football
game or a graduation ceremony, violated the Establishment
Clause.” However, in Santa Fe, Stevens relied on the endorse-
ment test rather than Kennedy’s psychological coercion test.
Put another way, Stevens reviewed the status of prayer from
the perspective of whether its being permitted at football
games was an impermissible governmental approval or en-
dorsement rather than as a form of psychological coercion
which subjected fans to values and/or beliefs other than their
own. In vitiating the prayer policy, Stevens rejected the dis-
trict’s three main arguments. First, Justice Stevens disagreed
with the district’s position that the policy furthered the free
speech rights of students.” He argued that the policy did not
create a limited public forum as, for example, in Rosenberger v.
Rector and Visitors of University of Virginia,69 where the uni-
versity had to pay for a student publication with a religious
perspective, because the district policy in Santa Fe limited
speech to one single student for an entire season. At the same
time, Stevens was unconvinced that the prayer was student,
rather than government, speech since the district chose the
process by which a student would be selected, the purpose of
the message, and when the message would be delivered,
namely at a regularly scheduled, school-sponsored function, on
school property using a public address system that was under
the control of school officials. Consequently, Stevens was of the
opinion that a majoritarian process cannot be used to shut out
the views of a minority insofar as the selection process assured

64. For a discussion of the Fifth Circuit’s ruling and possible outcomes, see Ralph
D. Mawdsley & Charles J. Russo, Student Prayers at Public School Sporting Events:
Doe v. Santa Fe Independent School District, 143 EDUC. L. REP. 415 (2000).

65. See Doe v. Santa Fe Indep. Sch. Dist., 120 S. Ct. 2266 (2000) Justice Stevens’s
majority opinion was joined by Justices O’Connor, Kennedy, Souter, Ginsberg, and
Breyer.

66. Seeid. at 2274.

67. Seeid.

68. See id. at 2287.

69. 515 U.S. 819 (1995) (holding that the University’s policy of funding the publi-
cations of student organizations could not be used to deny funding for a publication
with a religious perspective as this was viewpoint discrimination which violated the
Free Speech Clause of the First Amendment).
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that minority candidates would never have the opportunity to
deliver a message and that their views would be effectively si-
lenced.

Stevens rejected the district’s second argument, facial neu-
trality, despite its claim that it had secular goals and purposes:
to solemnize the event, to promote good sportsmanship and
student safety, and to establish the appropriate environment
for the competition. Stevens responded that in relying on the
perceptions of an objective student, the alleged secular goals
were a sham since based on the district’s history of permitting

. . 70
prayer at events it was, in effect, board-sponsored prayer.” He
also rejected the district’s use of two separate student elections
as a sham and its claims that prayer at football games was less
coercive than at graduations because even if most students
could chose to skip the pregame prayer, a number of partici-
pants, such as band members, cheerleaders, and players had to
be there, indicating that prayer had the improper effect of co-
ercing those present to participate in an act of religious wor-
ship. Stevens posited that the policy, which encouraged the se-
lection of a religious message and furthered only one specific
kind of message, an invocation, did not further a secular pur-
pose.

Turning to the district’s attempted third defense, Stevens
almost dismissed out of hand its position that claims for relief
were premature since there was no certainty that any of the
statements or invocations would be religious until a student ac-
tually delivered a solemnizing messa