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INTRODUCTION

Class 1

What Is This Book?

This book introduces criminal procedure law in the United States, with a focus on the
“investigation” stage of the criminal justice system. Specifically, the book focuses on
legal constraints placed upon police and prosecutors, constraints largely derived from
Supreme Court interpretations of the Fourth, Fifth, and Sixth Amendments to the
Constitution. Major topics include searches and seizures, warrants and when they are
required, interrogations, witness identifications of suspects, and the right to counsel
during various stages of investigation and prosecution.

At the end of the semester, students should have a solid foundation in the “black-letter
law” of criminal procedure. This material is tested on the bar examination, and it is the
sort of information that friends and family will expect lawyers to know, even lawyers
who never practice criminal law. For example, a lawyer lacking basic familiarity with the
Miranda Rule risks looking foolish at Thanksgiving dinner. In addition, the legal issues
covered in this book relate to some of the most intense ongoing political and social
debates in the country. The law governing stop-and-frisk procedures, for example, is not
merely trivia one should learn for an exam. It affects the lives of real people. The
reliability of eyewitness identifications affects the likelihood of wrongful convictions, a
phenomenon persons of all political persuasions oppose. In short, policing and
prosecution affect everyone in America, and an informed citizen—especially a lawyer—
should understand the primary arguments raised in major controversies in criminal
procedure law.

To be sure, understanding the holdings of major cases is essential to more nuanced
participation in these debates, and this book devotes the bulk of its pages to Supreme
Court opinions, which your authors have edited for length. The book then aims to go
beyond the information available in majority opinions, concurrences, and dissents. To
do so, it includes supplementary material on developments in law and policy. For
example, advances in technology raise questions about precedent concerning what
counts as a “search” under Fourth Amendment law. The book also provides perspectives
on the practical implications of Supreme Court decisions, perspectives often given scant
attention by the Justices. For example, state courts have grappled with scientific
evidence about witness reliability that has not yet been addressed in Supreme Court
opinions resolving due process challenges related to identifications.

Further, in addition to helping students identify situations in which constitutional rights
may have been violated, the book explores what remedies are available for different
violations. For a criminal defendant, the most desirable remedy will normally be
exclusion of evidence obtained though illegal means—for example, drugs found in a
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defendant’s car or home during an unlawful search. Contrary to common
misconceptions among the general public, however, not all criminal procedure law
violations result in the exclusion of evidence. Students will read the leading cases on the
exclusionary rule, confronting arguments on when the remedy of exclusion—which quite
often requires that a guilty person avoid conviction—is justified by the need to
encourage adherence by law enforcement to the rules presented in this book concerning
searches, seizures, interrogations, and so on.

Your authors have attempted to create a book that presents material clearly and does
not hide the ball. Students who read assigned material should be well prepared for class,
armed with knowledge of what rules the Supreme Court has announced, along with the
main arguments for and against the Court’s choices.

The remainder of this Introduction consists of further effort by your authors to convince
you of the importance of the material presented later in the book. Chances are, most if
not all readers possess this book because they are enrolled in a required course.
Nonetheless, your authors do not take your attention for granted.

Why Should You Care?

In this 1936 unanimous opinion by Chief Justice Charles Evans Hughes, the Supreme
Court reviewed a criminal case from Mississippi. Students will notice some problematic
details.

Supreme Court of the United States
Ed Brown v. Mississippi

Decided Feb. 17,1936 — 297 U.S. 278 (1936)
MR. CHIEF JUSTICE HUGHES delivered the [unanimous] opinion of the Court.

The question in this case is whether convictions, which rest solely upon confessions
shown to have been extorted by officers of the state by brutality and violence, are
consistent with the due process of law required by the Fourteenth Amendment of the
Constitution of the United States.

Petitioners were indicted for the murder of one Raymond Stewart, whose death
occurred on March 30, 1934. They were indicted on April 4, 1934, and were then
arraigned and pleaded not guilty. Counsel were appointed by the court to defend them.
Trial was begun the next morning and was concluded on the following day, when they
were found guilty and sentenced to death.

Aside from the confessions, there was no evidence sufficient to warrant the submission
of the case to the jury. After a preliminary inquiry, testimony as to the confessions was
received over the objection of defendants’ counsel. Defendants then testified that the
confessions were false and had been procured by physical torture. The case went to the
jury with instructions, upon the request of defendants’ counsel, that if the jury had
reasonable doubt as to the confessions having resulted from coercion, and that they
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were not true, they were not to be considered as evidence. On their appeal to the
Supreme Court of the State, defendants assigned as error the inadmissibility of the
confessions. The judgment was affirmed.

Defendants then moved in the Supreme Court of the State to arrest the judgment and
for a new trial on the ground that all the evidence against them was obtained by coercion
and brutality known to the court and to the district attorney, and that defendants had
been denied the benefit of counsel or opportunity to confer with counsel in a reasonable
manner. The motion was supported by affidavits. At about the same time, defendants
filed in the Supreme Court a “suggestion of error” explicitly challenging the proceedings
of the trial, in the use of the confessions and with respect to the alleged denial of
representation by counsel, as violating the due process clause of the Fourteenth
Amendment of the Constitution of the United States. The state court entertained the
suggestion of error, considered the federal question, and decided it against defendants’
contentions. Two judges dissented. We granted a writ of certiorari.

The grounds of the decision were (1) that immunity from self-incrimination is not
essential to due process of law; and (2) that the failure of the trial court to exclude the
confessions after the introduction of evidence showing their incompetency, in the
absence of a request for such exclusion, did not deprive the defendants of life or liberty
without due process of law; and that even if the trial court had erroneously overruled a
motion to exclude the confessions, the ruling would have been mere error reversible on
appeal, but not a violation of constitutional right.

The opinion of the state court did not set forth the evidence as to the circumstances in
which the confessions were procured. That the evidence established that they were
procured by coercion was not questioned. The state court said: ‘After the state closed its
case on the merits, the appellants, for the first time, introduced evidence from which it
appears that the confessions were not made voluntarily but were coerced.” There is no
dispute as to the facts upon this point, and as they are clearly and adequately stated in
the dissenting opinion of Judge Griffith (with whom Judge Anderson concurred),
showing both the extreme brutality of the measures to extort the confessions and the
participation of the state authorities, we quote this part of his opinion in full, as follows:

“The crime with which these defendants, all ignorant negroes, are charged, was
discovered about 1 o’clock p.m. on Friday, March 30, 1934. On that night one Dial, a
deputy sheriff, accompanied by others, came to the home of Ellington, one of the
defendants, and requested him to accompany them to the house of the deceased, and
there a number of white men were gathered, who began to accuse the defendant of the
crime. Upon his denial they seized him, and with the participation of the deputy they
hanged him by a rope to the limb of a tree, and, having let him down, they hung him
again, and when he was let down the second time, and he still protested his innocence,
he was tied to a tree and whipped, and, still declining to accede to the demands that he
confess, he was finally released, and he returned with some difficulty to his home,
suffering intense pain and agony. The record of the testimony shows that the signs of the
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rope on his neck were plainly visible during the so-called trial. A day or two thereafter
the said deputy, accompanied by another, returned to the home of the said defendant
and arrested him, and departed with the prisoner towards the jail in an adjoining
county, but went by a route which led into the state of Alabama; and while on the way, in
that state, the deputy stopped and again severely whipped the defendant, declaring that
he would continue the whipping until he confessed, and the defendant then agreed to
confess to such a statement as the deputy would dictate, and he did so, after which he
was delivered to jail.

“The other two defendants, Ed Brown and Henry Shields, were also arrested and taken
to the same jail. On Sunday night, April 1, 1934, the same deputy, accompanied by a
number of white men, one of whom was also an officer, and by the jailer, came to the
jail, and the two last named defendants were made to strip and they were laid over
chairs and their backs were cut to pieces with a leather strap with buckles on it, and they
were likewise made by the said deputy definitely to understand that the whipping would
be continued unless and until they confessed, and not only confessed, but confessed in
every matter of detail as demanded by those present; and in this manner the defendants
confessed the crime, and, as the whippings progressed and were repeated, they changed
or adjusted their confession in all particulars of detail so as to conform to the demands
of their torturers. When the confessions had been obtained in the exact form and
contents as desired by the mob, they left with the parting admonition and warning that,
if the defendants changed their story at any time in any respect from that last stated, the
perpetrators of the outrage would administer the same or equally effective treatment.

“Further details of the brutal treatment to which these helpless prisoners were subjected
need not be pursued. It is sufficient to say that in pertinent respects the transcript reads
more like pages torn from some medieval account than a record made within the
confines of a modern civilization which aspires to an enlightened constitutional
government.

“All this having been accomplished, on the next day, that is, on Monday, April 2, when
the defendants had been given time to recuperate somewhat from the tortures to which
they had been subjected, the two sheriffs, one of the county where the crime was
committed, and the other of the county of the jail in which the prisoners were confined,
came to the jail, accompanied by eight other persons, some of them deputies, there to
hear the free and voluntary confession of these miserable and abject defendants. The
sheriff of the county of the crime admitted that he had heard of the whipping, but
averred that he had no personal knowledge of it. He admitted that one of the
defendants, when brought before him to confess, was limping and did not sit down, and
that this particular defendant then and there stated that he had been strapped so
severely that he could not sit down, and, as already stated, the signs of the rope on the
neck of another of the defendants were plainly visible to all. Nevertheless the solemn
farce of hearing the free and voluntary confessions was gone through with, and these
two sheriffs and one other person then present were the three witnesses used in court to
establish the so-called confessions, which were received by the court and admitted in
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evidence over the objections of the defendants duly entered of record as each of the said
three witnesses delivered their alleged testimony. There was thus enough before the
court when these confessions were first offered to make known to the court that they
were not, beyond all reasonable doubt, free and voluntary; and the failure of the court
then to exclude the confessions is sufficient to reverse the judgment, under every rule of
procedure that has heretofore been prescribed, and hence it was not necessary
subsequently to renew the objections by motion or otherwise.

“The spurious confessions having been obtained—and the farce last mentioned having
been gone through with on Monday, April 2d—the court, then in session, on the
following day, Tuesday, April 3, 1934, ordered the grand jury to reassemble on the
succeeding day, April 4, 1934, at 9 o’clock, and on the morning of the day last mentioned
the grand jury returned an indictment against the defendants for murder. Late that
afternoon the defendants were brought from the jail in the adjoining county and
arraigned, when one or more of them offered to plead guilty, which the court declined to
accept, and, upon inquiry whether they had or desired counsel, they stated that they had
none, and did not suppose that counsel could be of any assistance to them. The court
thereupon appointed counsel, and set the case for trial for the following morning at 9
o’clock, and the defendants were returned to the jail in the adjoining county about thirty
miles away.

“The defendants were brought to the courthouse of the county on the following morning,
April 5th, and the so-called trial was opened, and was concluded on the next day, April
6, 1934, and resulted in a pretended conviction with death sentences. The evidence upon
which the conviction was obtained was the so-called confessions. Without this evidence,
a peremptory instruction to find for the defendants would have been inescapable. The
defendants were put on the stand, and by their testimony the facts and the details
thereof as to the manner by which the confessions were extorted from them were fully
developed, and it is further disclosed by the record that the same deputy, Dial, under
whose guiding hand and active participation the tortures to coerce the confessions were
administered, was actively in the performance of the supposed duties of a court deputy
in the courthouse and in the presence of the prisoners during what is denominated, in
complimentary terms, the trial of these defendants. This deputy was put on the stand by
the state in rebuttal, and admitted the whippings. It is interesting to note that in his
testimony with reference to the whipping of the defendant Ellington, and in response to
the inquiry as to how severely he was whipped, the deputy stated, ‘Not too much for a
negro; not as much as I would have done if it were left to me.” Two others who had
participated in these whippings were introduced and admitted it—not a single witness
was introduced who denied it. The facts are not only undisputed, they are admitted, and
admitted to have been done by officers of the state, in conjunction with other
participants, and all this was definitely well known to everybody connected with the
trial, and during the trial, including the state’s prosecuting attorney and the trial judge
presiding.”
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1. The state stresses the statement in Twining v. New Jersey, 211 U.S. 78 (1908), that
“exemption from compulsory self-incrimination in the courts of the states is not secured
by any part of the Federal Constitution,” and the statement in Snyder v. Massachusetts,
291 U.S. 97 (1934), that “the privilege against self-incrimination may be withdrawn and
the accused put upon the stand as a witness for the state.” But the question of the right
of the state to withdraw the privilege against self-incrimination is not here involved. The
compulsion to which the quoted statements refer is that of the processes of justice by
which the accused may be called as a witness and required to testify. Compulsion by
torture to extort a confession is a different matter.

The state is free to regulate the procedure of its courts in accordance with its own
conceptions of policy, unless in so doing it “offends some principle of justice so rooted in
the traditions and conscience of our people as to be ranked as fundamental.” The state
may abolish trial by jury.! It may dispense with indictment by a grand jury and
substitute complaint or information. But the freedom of the state in establishing its
policy is the freedom of constitutional government and is limited by the requirement of
due process of law. Because a state may dispense with a jury trial, it does not follow that
it may substitute trial by ordeal. The rack and torture chamber may not be substituted
for the witness stand. The state may not permit an accused to be hurried to conviction
under mob domination—where the whole proceeding is but a mask—without supplying
corrective process. The state may not deny to the accused the aid of counsel. Nor may a
state, through the action of its officers, contrive a conviction through the pretense of a
trial which in truth is “but used as a means of depriving a defendant of liberty through a
deliberate deception of court and jury by the presentation of testimony known to be
perjured.” And the trial equally is a mere pretense where the state authorities have
contrived a conviction resting solely upon confessions obtained by violence. The due
process clause requires “that state action, whether through one agency or another, shall
be consistent with the fundamental principles of liberty and justice which lie at the base
of all our civil and political institutions.” It would be difficult to conceive of methods
more revolting to the sense of justice than those taken to procure the confessions of
these petitioners, and the use of the confessions thus obtained as the basis for conviction
and sentence was a clear denial of due process.

2. It is in this view that the further contention of the State must be considered. That
contention rests upon the failure of counsel for the accused, who had objected to the
admissibility of the confessions, to move for their exclusion after they had been
introduced and the fact of coercion had been proved. It is a contention which proceeds
upon a misconception of the nature of petitioners’ complaint. That complaint is not of

1 [Footnote by editors] This is no longer true. States are required to provide trial by jury for crimes
punishable by more than six months’ imprisonment. See Duncan v. Louisiana, 391 U.S. 145 (1968). In
1936, the Supreme Court had not yet “incorporated” many provisions from the Bill of Rights against the
states, meaning that the states were free to ignore them. For purposes of this course, students should
presume that constitutional provisions apply with equal force against the states and the federal
government, unless instructed otherwise. One key criminal procedure provision not incorporated is the
right to indictment by a grand jury. See Hurtado v. California, 110 U.S. 516 (1884).
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the commission of mere error, but of a wrong so fundamental that it made the whole
proceeding a mere pretense of a trial and rendered the conviction and sentence wholly
void. We are not concerned with a mere question of state practice, or whether counsel
assigned to petitioners were competent or mistakenly assumed that their first objections
were sufficient. In an earlier case the Supreme Court of the State had recognized the
duty of the court to supply corrective process where due process of law had been denied.
In Fisher v. State, 145 Miss. 116 (1926), the court said: “Coercing the supposed state’s
criminals into confessions and using such confessions so coerced from them against
them in trials has been the curse of all countries. It was the chief iniquity, the crowning
infamy of the Star Chamber, and the Inquisition, and other similar institutions. The
Constitution recognized the evils that lay behind these practices and prohibited them in
this country. ... The duty of maintaining constitutional rights of a person on trial for his
life rises above mere rules of procedure, and wherever the court is clearly satisfied that
such violations exist, it will refuse to sanction such violations and will apply the
corrective.”

In the instant case, the trial court was fully advised by the undisputed evidence of the
way in which the confessions had been procured. The trial court knew that there was no
other evidence upon which conviction and sentence could be based. Yet it proceeded to
permit conviction and to pronounce sentence. The conviction and sentence were void
for want of the essential elements of due process, and the proceeding thus vitiated could
be challenged in any appropriate manner. It was challenged before the Supreme Court
of the State by the express invocation of the Fourteenth Amendment. That court
entertained the challenge, considered the federal question thus presented, but declined
to enforce petitioners’ constitutional right. The court thus denied a federal right fully
established and specially set up and claimed, and the judgment must be reversed.

* * *

Setting aside for the moment the terrible conduct that agents of the state committed
against the defendants in this case, modern readers may find one procedural aspect
particularly astonishing: After the defendants were convicted, they appealed to the
highest court of their state, and the state court affirmed the convictions. Two dissenting
members of that court set forth at length the terrible conduct—so carefully that the
Supreme Court of the United States would later cut and paste much of the dissent.
Whatever one’s position on grand theories related to federalism, one cannot avoid the
conclusion that at least in this case, a state’s justice system was sorely in need of federal
supervision. Throughout this course, students will notice an ongoing debate about how
much Supreme Court oversight is necessary to protect Americans from police officers,
prosecutors, and judges behaving badly. The Court’s assessment has changed over time,
and justices serving together often disagree.

What to Look for when Reading Cases
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As the semester progresses, students will learn to answer two key questions presented in
every single criminal procedure case: First, were someone’s rights (usually
constitutional rights) violated? Second, if so, so what?

Answering the first question requires knowledge of the Supreme Court’s decisions
interpreting the Fourth, Fifth, and Sixth Amendments to the Constitution, among other
provisions. For example, the Court has considered over several cases—decided over
several decades—what counts as a “search” for purposes of the Fourth Amendment. It
has debated what the Due Process Clauses of the Fifth and Fourteenth Amendments
require of police officers conducting interrogations. And it has weighed how to protect
the right to counsel guaranteed by the Sixth Amendment to all criminal defendants.

Answering the second question—“So what?”—requires knowledge of the remedies the
Supreme Court has provided for violations of the rights of criminal suspects and
defendants. For a defendant, the most desirable remedy is often the exclusion of
evidence obtained illegally. When the “exclusionary rule” applies, evidence gained
during an unlawful search or interrogation, for example, may become unavailable to
prosecutors, which may lead to the dismissal of criminal charges. The proper scope of
the exclusionary rule has been hotly debated for decades, and even its existence is not
taken for granted by everyone on the Supreme Court. When exclusion of evidence is not
available, the best remedy may be money damages, although that remedy has its own
shortcomings. Students will learn the basics of when various remedies are available for
violations of criminal procedure rules.

In a sense, the rules governing searches, seizures, interrogations, and so on can be
considered the “substantive” law of criminal procedure. These rules constitute the bulk
of most criminal procedure courses, and this one is no exception. Questions in this
category include: When do police need a warrant? When must police give “Miranda
warnings”? What must states provide for criminal defendants too poor to hire a lawyer?

The remedies are what one might call the “procedural” aspect of criminal procedure law.
Questions in this category include: If police executing a search warrant break down
someone’s door without justification, can the homeowner exclude evidence found
during the ensuing search? Does the answer change if the warrant was somehow
defective? When can prosecutors use confessions obtained in violation of the Miranda
Rule? The portion of assigned readings explicitly devoted to remedies is far less than
that given to “substantive” criminal procedure rights. Keep in mind, however, that rights
without remedies are largely worthless,2 and those students who one day prosecute
crimes or represent defendants will care deeply about the practical consequences of
Supreme Court doctrine.

2 Don’t take our word for it. Sir John Holt, the Lord Chief Justice of England, wrote in Ashby v. White
(1703), “If the plaintiff has a right, he must of necessity have a means to vindicate and maintain it, and a
remedy if he is injured in the exercise or enjoyment of it; and indeed it is a vain thing to imagine a right
without a remedy; for want of right and want of remedy are reciprocal.” 14 St. Tr. 695, 92 Eng. Rep. 126,
136. Fans of Latin put it this way: “ubi jus ibi remedium.”
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The Scope of the Criminal Justice System

Before returning to the meat of criminal procedure law, let us consider for a moment
just how large and important a system is being governed by nine Justices interpreting a
handful of ancient clauses.

Beginning around 1970, the United States began a massive increase in incarceration.
Between 1980 and 2010, the incarceration rate more than doubled. Despite a small drop
in incarceration over the past decade, as of early 2018 the United States incarcerated
about 2.3 million people, including inmates at prisons, local jails, and juvenile facilities,
among other places. This chart (released to the public domain via Wikimedia Commons)
shows how the incarceration rate (essentially, the number of inmates per 100,000 U.S.
residents) was relatively flat for decades through the 1960s, began rising after 1970, and
then increased rapidly after 1985. The rate has decreased slightly over the past few
years.

Incarceration rate of inmates incarcerated under state and federal
jurisdiction per 100,000 population 1925-2014
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Missouri’s 2018 incarceration rate (859 per 100,000 residents) is higher than the U.S.
as a whole (698) and is tenth-highest among states. The states with the highest
incarceration rates in 2018 were Mississippi (1,039), Louisiana (1,052), and Oklahoma
(1,079). The states with the lowest rates were Rhode Island (361), Vermont (328) and
Massachusetts (324). Even these states have higher incarceration rates than most
countries, including Turkey (287), Iran (284), South Africa (280), Israel (265), New
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Zealand (220), Singapore (201), Poland (199), Jamaica (138), Iraq (126), France (102),
and Ireland (81).3 The overall U.S. rate exceeds every other country in the world.

The next chart (provided courtesy of The Sentencing Project) shows the raw numbers of
prisoners in America. Note that this does not include inmates in jails or juvenile
facilities.

U.S. State and Federal Prison Population, 1925-2016
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Source: Bureau of Justice Statistics Prisoners Series.

In Missouri, about 50,000 people are incarcerated, with 32,000 in state prisons, 11,000
in local jails, 5,600 in federal prisons, and 1,000 in facilities for youths.4 Nationwide, the
total prison and jail population as of December 31, 2016 was 2,162,400.5 In addition,
4,537,100 persons were under supervision—on parole or probation—creating a total
correctional system population of 6,613,500. Missouri’s total correctional population
was 105,900.

Because states house the overwhelming bulk of U.S. prisoners, state budgets fund the
overwhelming bulk of U.S. correctional expenses. In 1985—just before the American

3 See Prison Policy Institute, “States of Incarceration: The Global Context 2018, at
https://www.prisonpolicy.org/global/2018.html

4 See Prison Policy Initiative, “Missouri Profile.”

5 For national statistics, see Bureau of Justice Statistics, “Correctional Populations in the United States,
2016” (April 2018, NCJ 251211).
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prison population began its sharp increase—states spent a combined $6.7 billion on
corrections. By 1990, the cost had risen to $16.9 billion. It was $36.4 billion in 2000,
$51.4 billion in 2010, and $57.7 billion in 2016.6

The next chart (provided courtesy of the Prison Policy Initiative) shows where
incarcerated women are housed and what offenses led them to confinement.

How many women are locked up in the United States?
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[The PPI also has a chart entitled “The Whole Pie,” which covers all incarcerated
persons, male and female. Although we lack permission to include the chart in this
book, students may (and should) find it online:
https://www.prisonpolicy.org/reports/pie2018.html.]

The likelihood of imprisonment is not distributed evenly among different groups of
Americans. Women constitute about half of the total U.S. population but only 7 percent
of the total prison population. Racial disparities are also stark. In 2016, state and federal
jails and prisons housed (out of a total of 1,458,173 inmates) 486,900 black inmates (41

6 See Sentencing Project, “Trends in U.S. Corrections.”
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percent of the total), 439,800 white inmates (39 percent of the total), and 339,300
Hispanic inmates (17 percent of the total).” According to Census data taken around the
same time (July 1, 2017), 77 percent of Americans described themselves as white alone
(no other race), 13 percent as black or African American alone, 3 percent as two or more
races, and 18 percent as Hispanic or Latino.® Although the demographic definitions—
particularly for deciding who counts as Hispanic—used in various surveys are not always
identical, the results are clear. Black and Hispanic Americans are significantly
overrepresented among prisoners.

Despite the high U.S. incarceration rate, the happy reality for most Americans is that
they will never serve time. Instead, the majority of Americans encounter the justice
system through their interactions with police officers. U.S. law enforcement agencies
employ about 650,000 officers at the local, state, and federal level. That works out to
about one officer for every 500 Americans. In 2014, officers performed about 11.2
million arrests. As was noted for incarceration, arrest rates exhibit disparities by race
and sex. The 2014 arrests included 7,771,915 arrests of whites and 3,115,383 of blacks.
About 3 million of the arrests were of women, compared to 8.2 million arrests of men.
Young men are especially likely to be arrested.?

When suspects are arrested and prosecuted, states often provide legal counsel because
the defendants otherwise could not afford it. In Missouri, the fiscal year 2018 budget
allocates $46.3 million for the public defender system, which represents about $7.13 per
Missourian. The per capita expense on indigent defense varies tremendously among
states. For example, in 2017 Wisconsin spent $86 million, or $14.83 per resident. That
same year Texas spent $37 million, or $1.31 per resident.

A Few Recent Cases

We will return now to the discussion we set aside after reading Brown v. Mississippi.

“Yes, yes,” one might say, “the criminal justice system is important. As a nation we
spend immense sums on police, prosecution, and prisons. And back in 1934, some goons
in Mississippi abused criminal defendants, which required intervention by the Supreme
Court. What about today?”

This is a fair question; otherwise, we would not have placed it in the mouths of our
hypothetical students. We expect that by the end of the semester, few if any students will
question whether police and prosecutors still require judicial oversight. The amount and
proper form of that oversight will almost surely remain contested—indeed, the Justices
themselves contest these issues every year—but the principle is likely to win near
unanimous assent. To assuage skepticism without delay, however, we will present some
evidence now.

7 See Bureau of Justice Statistics, “Prisoners in the United States” (January 2018, NCJ 251149).
8 See US Census Bureau, “Quick Facts.”
9 For arrest data, see Bureau of Justice Statistics, “Arrest Data Analysis Tool.”
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In 2013, the State of California freed Kash Delano Register, whom the state had
imprisoned for 34 years for a murder he did not commit.2o Mr. Register had been
convicted on the basis of false identification testimony, and the lawyers who won his
release produced proof that police and prosecutors had concealed from Register’s trial
defense team evidence of his innocence, including reports of eyewitnesses who would
have contradicted the testimony of prosecution witnesses, along with evidence of how
police had used threats of unrelated criminal prosecution to pressure the witnesses
against Register. Absent the work of students and faculty at Loyola Law School in Los
Angeles, Register might remain incarcerated today. Prosecutors opposed his release
until 2013. In 2016, the Los Angeles City Council approved a $16.7 million settlement
payment to Register.! The city has paid tens of millions of dollars in other recent
settlements related to police conduct.!2

In 2012, the State of Missouri released George Allen, Jr., whom the state had
imprisoned for 30 years for a St. Louis rape and murder he did not commit.!3 Although
prosecutors could not explain how Allen could have travelled from his University City
home to the murder scene—St. Louis was paralyzed that day by a 20-inch snowstorm—a
jury eventually convicted Allen on the basis of his confession. Decades after his
conviction, new lawyers for Allen—from the Bryan Cave law firm and the Innocence
Project—produced evidence that police had elicited a false confession from Allen, who
was mentally ill. Missouri courts found that prosecutors withheld exculpatory evidence,
including lab results, fingerprint records, and information about bizarre interrogation
tactics such as hypnosis of a key witness. Allen died in 2016, and the City of St. Louis
and Allen’s family settled his civil rights lawsuit in 2018 for $14 million.

The National Registry of Exonerations, maintained by the University of Michigan, lists
2,253 exonerations, representing “more than 19,790 years lost.”14 Because it covers only
exonerations, it does not include cases in which misconduct is uncovered in time to
prevent a wrongful conviction.

In 2015, the Wall Street Journal reported that America’s “10 cities with the largest
police departments paid out $248.7 million” in 2014 in settlements and court
judgements in police misconduct cases.'s Students should keep in mind that because so
much misconduct cannot be remedied through monetary damages, numbers likes these
understate the problem.

10 See Lara Bazelon, “A Mistake Has Been Made Here, and No One Wants to Correct It,” Slate (Dec. 17,
2013).

11 See National Registry of Exonerations, “Kash Register.”

12 See Richard Winton, “LAPD Settlements Soar as Officials Close the Books on High-Profile Lawsuits
against Police Officers,” L.A. Times (May 9, 2017) (“The Los Angeles Police Department paid nearly $81
million in legal settlements last fiscal year.”); see also http://spreadsheets.latimes.com/lapd-settlements/
(database of settlements).

13 See State ex rel. Koster v. Green, 388 S.W.3d 603 (Mo. Ct. App.2012); National Registry of
Exonerations, “George Allen, Jr.”

14 As of July 30, 2018. See https://www.law.umich.edu/special/exoneration/Pages/about.aspx

15 See Zusha Elinson & Dan Frosch, “Cost of Police-Misconduct Cases Soars in Big U.S. Cities,” Wall St. J.
(July 15, 2015).
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Chicago has settled several multi-million dollar cases in recent years. Examples include:
“A one-time death row inmate brutally beaten by police: $6.1 million. An unarmed man
fatally shot by an officer as he lay on the ground: $4.1 million.”1¢ Another involved an
officer who “posted messages on his Facebook page falsely calling [a] teen a drug dealer
and criminal” and officers handcuffing this same teen without cause. (Settlement
around $500,000.) More recent cases include “a police officer [who] pointed a gun at
[the plaintiff’s] 3-year-old daughter’s chest during a 2013 raid of the family’s Chicago
home” and a man who spent about 20 years in prison after being framed.”

As the Baltimore Sun noted—in its 2014 report of how the “city has paid about $5.7
million since 2011 over lawsuits claiming that police officers brazenly beat up alleged
suspects”’—the “perception that officers are violent can poison the relationship between
residents and police.”'8 The newspaper observed:

“Over ... four years, more than 100 people have won court judgments or settlements
related to allegations of brutality and civil rights violations. Victims include a 15-year-
old boy riding a dirt bike, a 26-year-old pregnant accountant who had witnessed a
beating, a 50-year-old woman selling church raffle tickets, a 65-year-old church deacon
rolling a cigarette and an 87-year-old grandmother aiding her wounded grandson.”

In multiple jurisdictions, class action lawsuits about unlawful strip searches have
yielded large payments. In 2010, the Cook County (Illinois) Board of Commissioners
agreed to a $55 million settlement with suspects stripped-searched at Cook County Jail.
New York City reached a $50 million settlement in 2001 and another one for $33
million in 2010, both related to searches in city jails such as Rikers Island. Similar
settlements (for smaller amounts) have been reached in places such as Kern County,
California; Burlington County, New Jersey; and Washington, D.C.. Massachusetts
officials settled a suit concerning the Western Massachusetts Regional Women’s
Correctional Center, agreeing to prohibit male guards from continuing their practice of
videotaping the strip searches of female inmates.

Less sensational issues (nonetheless important to those involved) include the ongoing
debate over “stop-and-frisk” tactics nationwide, in addition to racial profiling of
motorists. These practices affect persons whose involvement with the criminal justice
system might otherwise be fairly minimal. In New York City, a federal court found that
NYPD officers violated the Fourth Amendment by performing unreasonable searches
and seizures and further found that police violated the Equal Protection Clause of
Fourteenth Amendment by stopping and frisking New Yorkers in a racially
discriminatory manner.'9 In Missouri, annual reports by the Attorney General regularly
find racial disparities in vehicle stops.20 According to the 2017 report, black motorists

16 See “How Chicago Racked Up a $662 Million Police Misconduct Bill,” Associated Press (Mar. 20, 2016).
17 See John Byrne, “Aldermen to Consider Paying $6 Million to Settle Lawsuits Alleging Chicago Police
Misconduct,” Chi. Tribune (June 22, 2018).

18 See Mark Puente, “Undue Force,” Balt. Sun (Sept. 28, 2014).

19 See Floyd v. City of New York, 959 F. Supp. 2d 540 (2013).

20 See Missouri Attorney General’s Office, “Vehicle Stops Report.”
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were far more likely to be stopped, despite police finding contraband less often when
stopping black motorists than when stopping white motorists. “African-Americans
represent 10.9% of the driving-age population but 18.7% of all traffic stops .... The
contraband hit rate for whites was 35.5%, compared with 32.9% for blacks and 27.9%
for Hispanics. This means that, on average, searches of African-Americans and
Hispanics are less likely than searches of whites to result in the discovery of
contraband.”

In sum, the incidence of police and prosecutorial misconduct is not limited to dusty case
files from the old Confederacy.

Meanwhile, crime remains a serious problem, one America has struggled with since
colonial times. Since the 1800s, the United States has had a much higher murder rate
than European countries otherwise similar to us in measures of economic power and
educational attainment. Then, beginning around 1965, the U.S. homicide rate increased
dramatically.2! Although the increase was not uniform (different decades saw different
trends, and different locations experienced trends differently), the United States as a
whole suffered a big increase in crime from the mid-1960s though the early-1990s, with
the nationwide homicide rate peaking at around 10 per 100,000 persons. Since then,
crime has dropped significantly, returning over twenty years to what was observed in
the early 1960s.22 By 2000, the homicide rate had dropped to around 5.5 per 100,000,
which is close to the current rate.23 In other words, American crime rates remain well
above those of Western Europe, Canada, and Australia, but they are far better than
American rates of a generation ago. The sharp increase in crime between the 1960s and
1990s may explain in part the rapid increase in American incarceration, as politicians
offered “tough-on-crime” solutions. The causes of the huge increase in crime beginning
around 1965, as well as of the subsequent decrease, are hotly disputed.24 In any event,
crime remains an important political and social issue in America. Court decisions about
how police may behave will be better understood if given broader social context. For
example, judicial decisions that prevent the convictions of undisputedly guilty
defendants may be unpopular among voters, and voters elect the politicians who
appoint and confirm Supreme Court Justices. Further, Justices may recognize their
relative lack of expertise in the fields of policing and criminology, and they may hesitate
to mandate practices (or to prohibit practices) without thoughtfully considering how
their decisions could affect ongoing national efforts to fight crime. The debate over how
much the Court should meddle in the affairs of police departments is a thread that runs
through the course material.

21 Homicide is the best measure of crime rates. The definition has remained fairly constant over time (and
from place to place), and homicide is generally noticed and recorded. Data for crimes such as rape and
theft are far less reliable.

22 See Jeffrey Fagan & Daniel Richman, Understanding Recent Spikes and Longer Trends in American
Murders, 117 Colum. L. Rev. 1235, 1260 (2017).

23 See FBI, “Crime in the United States 2016.”

24 See, e.g., Steven D. Levitt, Understanding Why Crime Fell in the 1990s: Four Factors that Explain the
Decline and Six that Do Not, 18 J. Econ. Perspectives 163 (2004); Adam Gopnik, “The Great Crime
Decline,” New Yorker (Feb. 12 & 19, 2018).
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Plan of the Semester

After the first class, the course will proceed as follows: First, we will examine the Fourth
Amendment, beginning with considering what counts as a “search” in Fourth
Amendment cases. After studying the concepts of probable cause and reasonable
suspicion, we will discuss warrants, including what police must do to obtain them, when
they are required, and when the Supreme Court has said police may conduct searches
and seizures without warrants. Having spent about a third of the semester on searches,
we will turn to seizures, including arrests and “stop and frisk.”

Around the halfway point of the semester, we will move from the Fourth Amendment
and begin our study of interrogations, examining how the Court has used the Fifth,
Sixth, and Fourteenth Amendments to regulate police questioning of suspects. This
portion of the course will cover the Due Process Clauses, the Miranda Rule, and
regulations arising from the right to counsel.

Having studied “substantive” criminal procedure rules at some length—learning what
the Court has told police officers they can and cannot do—we will turn to the remedies
available when these rules are broken. Primarily, we will focus on the exclusionary rule,
a judicially-created remedy that prevents prosecutors from using certain evidence
obtained illegally. We will also consider when money damages are available as a remedy
for violations of criminal procedure rules.

Near the end of the semester, we will study the criminal defendant’s right to the
assistance of counsel, which is guaranteed by the Sixth Amendment. In particular, we
will learn when the state must provide counsel and how effective counsel must be to
satisfy the constitutional guarantee.

Then we will study identification procedures, including how police can avoid mistaken
identifications by victims and other witnesses, along with the limited requirements that
have been imposed by the Supreme Court.

As the semester ends, we will consider some new challenges presented by terrorism,
such as torture, and by technological advances, such as electronic surveillance.

A Note on the Text

Universities exist to promote the search for knowledge and to transmit human
knowledge to future generations. Public universities in particular have a tradition of
sharing knowledge with the broader populace, not merely their own students, and they
also have a tradition of providing excellent education at affordable prices. This book
exists to further these important missions of the University of Missouri. Designed by
MU professors, it suits the pedagogical preferences of its authors. Available at no cost, it
reduces students’ cost of attendance.

In addition, this book is available under a Creative Commons license, meaning that
anyone—inside or outside the university—can use it to study criminal procedure and can
share it at will. Faculty at other universities are free to adopt it. This edition of the book
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is designed to accommodate a three-credit, one-semester course. Assigned material is
divided into 41 modules (three classes per week for fourteen weeks, minus one day off
for Labor Day or Martin Luther King’s birthday, depending on the semester). Faculty
using different academic calendars may wish to reorganize the material.

The project was inspired, in part, by an article one of your authors published in 2016,
calling on law schools and law faculty to create free casebooks for students.25 It turned
out that calling upon others to create books did not in itself produce these books. Your
authors have since become the change they wished to see in legal education. Because the
book is new—and is the first casebook produced by either of your authors—student
feedback is especially welcome. Future students will benefit from any improvements.
Especially during the 2018-2019 academic year, we ask students to have patience when
discovering typographical errors and other imperfections in the text.

To increase the book’s value as a free resource, the text when possible contains links to
sources at which readers can learn more at no cost. For example, Supreme Court cases
are freely available online, and anyone who wishes to read the full unedited version of
any case may do so. (Even when a link has not been provided, when naming cases we
usually have included a full citation, which should allow readers easy access to free
versions of the text.) Your authors have edited cases so that reading assignments would
be kept reasonable for a three-credit, one-semester course; however, there is always
more to learn.

In addition, this book aims to go beyond providing a “nutshell” summary of American
criminal procedure law. From time to time, particularly when assigned cases raise issues
about which there are important ongoing debates in American society, the readings will
investigate these issues in greater depth than might be possible were the text confined to
opinions written by Supreme Court Justices. More than one hundred years ago, Roscoe
Pound—then dean of the University of Nebraska College of Law, later dean at Harvard—
published the great legal realist article “Law in Books and Law in Action.”2¢ If this book
is successful, students will spend time considering the practical effects—the law in
action—of the opinions contained in Supreme Court reporters.

The Key Constitutional Language

In this course, students will focus on Supreme Court cases arising from a handful of
constitutional provisions. Four Amendments to the Constitution of the United States are
reprinted here (three in full, one in part) for your convenience:

25 See Ben Trachtenberg, Choosing a Criminal Procedure Casebook: On Lesser Evils and Free Books, 60
St. Louis U. L.J. 543, 552 (2016) (“I hope authors and money can be found to create excellent, inexpensive
books and thereby reduce the cost of legal education.”).

26 44 Am. L. Rev. 12, 16-17 (1910) (“Here the law in the books is settled and defined. The law administered
is very different.”).
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Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of War or public danger; nor shall
any person be subject for the same offense to be twice put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a witness against himself, nor be deprived
of life, liberty, or property, without due process of law; nor shall private property be
taken for public use, without just compensation.

Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

Amendment XTIV

Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.

* * *

Savvy students will have noticed that the constitutional provisions reprinted above lack
definitions for terms such as “unreasonable,” “search,” “seizure,” “probable cause,” “put
in jeopardy,” “due process of law,” “confronted with the witnesses against him,” and
“Assistance of Counsel.” The remainder of this book is, essentially, a summary of the
Supreme Court’s ongoing efforts to provide the missing definitions.
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THE FOURTH AMENDMENT

Class 2
What Is a Search?: The Basics

With the readings for this class, we begin our exploration of the Fourth Amendment to the
Constitution of the United States. The Fourth Amendment is short, just 54 words, and it
reflects the desires of those who wrote and ratified it to protect Americans against
unreasonable government intrusion into their lives. The Amendment mentions some of the
more important aspects of a person’s life—her house, her papers, her effects, even her
“person,” that is, her body—and declares that government agents may not unreasonably search
or seize those things. Here is the text:

“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but
upon probable cause, supported by oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.”

These words have inspired arguments about their meanings. For example, what counts as a
“house” and thereby merits protection from unreasonable searches? Is it limited to physical
buildings in which people live, or is some area outside the structure included? We will see later
that the Court eventually defined the concept of “curtilage,” which is an outdoor area that the
Court treats as part of the “house.”

Over the coming weeks, students will encounter vigorous debate over the meaning of
“reasonable.” When is it reasonable for a police officer to stop and frisk a pedestrian about
whom the officer has suspicion? When is it reasonable for police to search cars without
warrants? For now, we will set aside the concept of reasonableness for one simple reason:
Before something can be an “unreasonable search,” it must first be a “search.” The cases
assigned for this class concern the definition of “search” for purposes of Fourth Amendment
jurisprudence. (Similarly, before something can be an “unreasonable seizure,” it must first be a
“seizure.” We will consider the definition of “seizure” later in the semester.)

In the first case, Katz v. United States, the Justices attempt to bring their definition of “search”
into the modern world.
Supreme Court of the United States
Charles Katz v. United States
Decided Dec. 18, 1967 — 389 U.S. 347

MR. JUSTICE STEWART delivered the opinion of the Court.

The petitioner was convicted in the District Court for the Southern District of California under
an eight-count indictment charging him with transmitting wagering information by telephone
from Los Angeles to Miami and Boston in violation of a federal statute. At trial the Government
was permitted, over the petitioner’s objection, to introduce evidence of the petitioner’s end of
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telephone conversations, overheard by FBI agents who had attached an electronic listening and
recording device to the outside of the public telephone booth from which he had placed his
calls. In affirming his conviction, the Court of Appeals rejected the contention that the
recordings had been obtained in violation of the Fourth Amendment, because “[t]here was no
physical entrance into the area occupied by [the petitioner].” We granted certiorari in order to
consider the constitutional questions thus presented.

The petitioner had phrased those questions as follows:

“A. Whether a public telephone booth is a constitutionally protected area so that evidence
obtained by attaching an electronic listening recording device to the top of such a booth is
obtained in violation of the right to privacy of the user of the booth.

“B. Whether physical penetration of a constitutionally protected area is necessary before a
search and seizure can be said to be violative of the Fourth Amendment to the United States
Constitution.”

We decline to adopt this formulation of the issues. In the first place, the correct solution of
Fourth Amendment problems is not necessarily promoted by incantation of the phrase
“constitutionally protected area.” Secondly, the Fourth Amendment cannot be translated into a
general constitutional “right to privacy.” That Amendment protects individual privacy against
certain kinds of governmental intrusion, but its protections go further, and often have nothing
to do with privacy at all. Other provisions of the Constitution protect personal privacy from
other forms of governmental invasion. But the protection of a person’s general right to
privacy—his right to be let alone by other people—is, like the protection of his property and of
his very life, left largely to the law of the individual States.

Because of the misleading way the issues have been formulated, the parties have attached great
significance to the characterization of the telephone booth from which the petitioner placed his
calls. The petitioner has strenuously argued that the booth was a “constitutionally protected
area.” The Government has maintained with equal vigor that it was not. But this effort to
decide whether or not a given “area,” viewed in the abstract, is “constitutionally protected”
deflects attention from the problem presented by this case. For the Fourth Amendment
protects people, not places. What a person knowingly exposes to the public, even in his own
home or office, is not a subject of Fourth Amendment protection. But what he seeks to preserve
as private, even in an area accessible to the public, may be constitutionally protected.

The Government stresses the fact that the telephone booth from which the petitioner made his
calls was constructed partly of glass, so that he was as visible after he entered it as he would
have been if he had remained outside. But what he sought to exclude when he entered the
booth was not the intruding eye—it was the uninvited ear. He did not shed his right to do so
simply because he made his calls from a place where he might be seen. No less than an
individual in a business office, in a friend’s apartment, or in a taxicab, a person in a telephone
booth may rely upon the protection of the Fourth Amendment. One who occupies it, shuts the
door behind him, and pays the toll that permits him to place a call is surely entitled to assume
that the words he utters into the mouthpiece will not be broadcast to the world. To read the
Constitution more narrowly is to ignore the vital role that the public telephone has come to
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play in private communication.

The Government contends, however, that the activities of its agents in this case should not be
tested by Fourth Amendment requirements, for the surveillance technique they employed
involved no physical penetration of the telephone booth from which the petitioner placed his
calls. It is true that the absence of such penetration was at one time thought to foreclose further
Fourth Amendment inquiry, Olmstead v. United States, 277 U.S. 438; Goldman v. United
States, 316 U.S. 129, 134—136, for that Amendment was thought to limit only searches and
seizures of tangible property. But “(t)he premise that property interests control the right of the
Government to search and seize has been discredited.” Thus, although a closely divided Court
supposed in Olmstead that surveillance without any trespass and without the seizure of any
material object fell outside the ambit of the Constitution, we have since departed from the
narrow view on which that decision rested. Indeed, we have expressly held that the Fourth
Amendment governs not only the seizure of tangible items, but extends as well to the recording
of oral statements overheard without any “technical trespass under ... local property law.” Once
this much is acknowledged, and once it is recognized that the Fourth Amendment protects
people—and not simply “areas”—against unreasonable searches and seizures it becomes clear
that the reach of that Amendment cannot turn upon the presence or absence of a physical
intrusion into any given enclosure.

We conclude that the underpinnings of Olmstead and Goldman have been so eroded by our
subsequent decisions that the “trespass” doctrine there enunciated can no longer be regarded
as controlling. The Government’s activities in electronically listening to and recording the
petitioner’s words violated the privacy upon which he justifiably relied while using the
telephone booth and thus constituted a “search and seizure” within the meaning of the Fourth
Amendment. The fact that the electronic device employed to achieve that end did not happen
to penetrate the wall of the booth can have no constitutional significance.

Wherever a man may be, he is entitled to know that he will remain free from unreasonable
searches and seizures. The government agents here ignored “the procedure of antecedent
justification ... that is central to the Fourth Amendment,” a procedure that we hold to be a
constitutional precondition of the kind of electronic surveillance involved in this case. Because
the surveillance here failed to meet that condition, and because it led to the petitioner’s
conviction, the judgment must be reversed.

Mr. Justice MARSHALL took no part in the consideration or decision of this case.
Mr. Justice HARLAN, concurring.

I join the opinion of the Court, which I read to hold only (a) that an enclosed telephone booth is
an area where, like a home, a person has a constitutionally protected reasonable expectation of
privacy; (b) that electronic as well as physical intrusion into a place that is in this sense private
may constitute a violation of the Fourth Amendment; and (¢) that the invasion of a
constitutionally protected area by federal authorities is, as the Court has long held,
presumptively unreasonable in the absence of a search warrant.

As the Court’s opinion states, “the Fourth Amendment protects people, not places.” The
question, however, is what protection it affords to those people. Generally, as here, the answer
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to that question requires reference to a “place.” My understanding of the rule that has emerged
from prior decisions is that there is a twofold requirement, first that a person have exhibited an
actual (subjective) expectation of privacy and, second, that the expectation be one that society
is prepared to recognize as “reasonable.” Thus a man’s home is, for most purposes, a place
where he expects privacy, but objects, activities, or statements that he exposes to the “plain
view” of outsiders are not “protected” because no intention to keep them to himself has been
exhibited. On the other hand, conversations in the open would not be protected against being
overheard, for the expectation of privacy under the circumstances would be unreasonable.

The critical fact in this case is that “(o)ne who occupies it, (a telephone booth) shuts the door
behind him, and pays the toll that permits him to place a call is surely entitled to assume” that
his conversation is not being intercepted. The point is not that the booth is “accessible to the
public” at other times, but that it is a temporarily private place whose momentary occupants’
expectations of freedom from intrusion are recognized as reasonable.

Finally, I do not read the Court’s opinion to declare that no interception of a conversation one-
half of which occurs in a public telephone booth can be reasonable in the absence of a warrant.
As elsewhere under the Fourth Amendment, warrants are the general rule, to which the
legitimate needs of law enforcement may demand specific exceptions. It will be time enough to
consider any such exceptions when an appropriate occasion presents itself, and I agree with the
Court that this is not one.

Mr. Justice BLACK, dissenting.

If T could agree with the Court that eavesdropping carried on by electronic means (equivalent
to wiretapping) constitutes a “search” or “seizure,” I would be happy to join the Court’s
opinion.

My basic objection is twofold: (1) I do not believe that the words of the Amendment will bear
the meaning given them by today’s decision, and (2) I do not believe that it is the proper role of
this Court to rewrite the Amendment in order “to bring it into harmony with the times” and
thus reach a result that many people believe to be desirable.

While I realize that an argument based on the meaning of words lacks the scope, and no doubt
the appeal, of broad policy discussions and philosophical discourses on such nebulous subjects
as privacy, for me the language of the Amendment is the crucial place to look in construing a
written document such as our Constitution. The Fourth Amendment says that

“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.”

The first clause protects “persons, houses, papers, and effects, against unreasonable searches
and seizures ... .” These words connote the idea of tangible things with size, form, and weight,
things capable of being searched, seized, or both. The second clause of the Amendment still
further establishes its Framers’ purpose to limit its protection to tangible things by providing
that no warrants shall issue but those “particularly describing the place to be searched, and the
persons or things to be seized.” A conversation overheard by eavesdropping, whether by plain
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snooping or wiretapping, is not tangible and, under the normally accepted meanings of the
words, can neither be searched nor seized. In addition the language of the second clause
indicates that the Amendment refers not only to something tangible so it can be seized but to
something already in existence so it can be described. Yet the Court’s interpretation would have
the Amendment apply to overhearing future conversations which by their very nature are
nonexistent until they take place. How can one “describe” a future conversation, and, if one
cannot, how can a magistrate issue a warrant to eavesdrop one in the future? It is argued that
information showing what is expected to be said is sufficient to limit the boundaries of what
later can be admitted into evidence; but does such general information really meet the specific
language of the Amendment which says “particularly describing”? Rather than using language
in a completely artificial way, I must conclude that the Fourth Amendment simply does not
apply to eavesdropping.

Tapping telephone wires, of course, was an unknown possibility at the time the Fourth
Amendment was adopted. But eavesdropping (and wiretapping is nothing more than
eavesdropping by telephone) was, as even the majority opinion in Berger, supra, recognized,
“an ancient practice which at common law was condemned as a nuisance. In those days the
eavesdropper listened by naked ear under the eaves of houses or their windows, or beyond
their walls seeking out private discourse.” There can be no doubt that the Framers were aware
of this practice, and if they had desired to outlaw or restrict the use of evidence obtained by
eavesdropping, I believe that they would have used the appropriate language to do so in the
Fourth Amendment. They certainly would not have left such a task to the ingenuity of
language-stretching judges. No one, it seems to me, can read the debates on the Bill of Rights
without reaching the conclusion that its Framers and critics well knew the meaning of the
words they used, what they would be understood to mean by others, their scope and their
limitations. Under these circumstances it strikes me as a charge against their scholarship, their
common sense and their candor to give to the Fourth Amendment’s language the
eavesdropping meaning the Court imputes to it today.

I do not deny that common sense requires and that this Court often has said that the Bill of
Rights’ safeguards should be given a liberal construction. This principle, however, does not
justify construing the search and seizure amendment as applying to eavesdropping or the
“seizure” of conversations. The Fourth Amendment was aimed directly at the abhorred practice
of breaking in, ransacking and searching homes and other buildings and seizing people’s
personal belongings without warrants issued by magistrates. The Amendment deserves, and
this Court has given it, a liberal construction in order to protect against warrantless searches of
buildings and seizures of tangible personal effects. But until today this Court has refused to say
that eavesdropping comes within the ambit of Fourth Amendment restrictions.

Since I see no way in which the words of the Fourth Amendment can be construed to apply to
eavesdropping, that closes the matter for me. In interpreting the Bill of Rights, I willingly go as
far as a liberal construction of the language takes me, but I simply cannot in good conscience
give a meaning to words which they have never before been thought to have and which they
certainly do not have in common ordinary usage. I will not distort the words of the
Amendment in order to “keep the Constitution up to date” or “to bring it into harmony with the
times.” It was never meant that this Court have such power, which in effect would make us a
continuously functioning constitutional convention.
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With this decision the Court has completed, I hope, its rewriting of the Fourth Amendment,
which started only recently when the Court began referring incessantly to the Fourth
Amendment not so much as a law against unreasonable searches and seizures as one to protect
an individual’s privacy. By clever word juggling the Court finds it plausible to argue that
language aimed specifically at searches and seizures of things that can be searched and seized
may, to protect privacy, be applied to eavesdropped evidence of conversations that can neither
be searched nor seized. Few things happen to an individual that do not affect his privacy in one
way or another. Thus, by arbitrarily substituting the Court’s language, designed to protect
privacy, for the Constitution’s language, designed to protect against unreasonable searches and
seizures, the Court has made the Fourth Amendment its vehicle for holding all laws violative of
the Constitution which offend the Court’s broadest concept of privacy.

The Fourth Amendment protects privacy only to the extent that it prohibits unreasonable
searches and seizures of “persons, houses, papers, and effects.” No general right is created by
the Amendment so as to give this Court the unlimited power to hold unconstitutional
everything which affects privacy. Certainly the Framers, well acquainted as they were with the
excesses of governmental power, did not intend to grant this Court such omnipotent
lawmaking authority as that. The history of governments proves that it is dangerous to freedom
to repose such powers in courts.

For these reasons I respectfully dissent.

In Katz, the Court made clear that a physical trespass is not essential to a Fourth Amendment
search. In subsequent classes, students will explore the Court’s efforts to flesh out this ruling,
applying it to contexts such as police officers flying over houses, police officers using thermal
imaging devices to examine a home, and police searching garbage left outside for collection.

In our next case, however, the Court reminds readers that although trespass is not necessary to
a Fourth Amendment search, it can be sufficient. That is, although the line of cases following
Katz remains essential reading for a student of criminal procedure, not every Fourth
Amendment search necessarily invades a person’s reasonable expectation of privacy. Forty-five
years after the Court decided Katz, the Justices handed down United States v. Jones,
reiterating the importance of the law of trespass to the Court’s vision of the Fourth
Amendment.

Supreme Court of the United States
United States v. Antoine Jones

Decided Jan. 23, 2012 — 565 U.S. 400

Justice SCALIA delivered the opinion of the Court.

We decide whether the attachment of a Global-Positioning—System (GPS) tracking device to
an individual’s vehicle, and subsequent use of that device to monitor the vehicle’s movements
on public streets, constitutes a search or seizure within the meaning of the Fourth Amendment.
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I

In 2004 respondent Antoine Jones, owner and operator of a nightclub in the District of
Columbia, came under suspicion of trafficking in narcotics and was made the target of an
investigation by a joint FBI and Metropolitan Police Department task force.

[A]gents installed a GPS tracking device on the undercarriage of the Jeep while it was parked in
a public parking lot. Over the next 28 days, the Government used the device to track the
vehicle’s movements, and once had to replace the device’s battery. By means of signals from
multiple satellites, the device established the vehicle’s location within 50 to 100 feet, and
communicated that location by cellular phone to a Government computer. It relayed more than
2,000 pages of data over the 4—week period.

The Government ultimately obtained a multiple-count indictment charging Jones with
conspiracy to distribute and possess with intent to distribute five kilograms or more of cocaine
and 50 grams or more of cocaine base. Before trial, Jones filed a motion to suppress evidence
obtained through the GPS device. The District Court granted the motion only in part,
suppressing the data obtained while the vehicle was parked in the garage adjoining Jones’s
residence. It held the remaining data admissible, because “ ‘[a] person traveling in an
automobile on public thoroughfares has no reasonable expectation of privacy in his movements
from one place to another.””

The Government introduced at trial the GPS-derived locational data, which connected Jones to
the alleged conspirators’ stash house that contained $850,000 in cash, 97 kilograms of cocaine,
and 1 kilogram of cocaine base. The jury returned a guilty verdict, and the District Court
sentenced Jones to life imprisonment.

The United States Court of Appeals for the District of Columbia Circuit reversed the conviction
because of admission of the evidence obtained by warrantless use of the GPS device which, it
said, violated the Fourth Amendment. The D.C. Circuit denied the Government’s petition for
rehearing en banc, with four judges dissenting. We granted certiorari.

IT

A

The Fourth Amendment provides in relevant part that “[t]he right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches and seizures, shall
not be violated.” It is beyond dispute that a vehicle is an “effect” as that term is used in the
Amendment. We hold that the Government’s installation of a GPS device on a target’s vehicle,
and its use of that device to monitor the vehicle’s movements, constitutes a “search.”

It is important to be clear about what occurred in this case: The Government physically
occupied private property for the purpose of obtaining information. We have no doubt that
such a physical intrusion would have been considered a “search” within the meaning of the
Fourth Amendment when it was adopted. Entick v. Carrington, 95 Eng. Rep. 807 (C.P. 1765),
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is a “case we have described as a ‘monument of English freedom’ ‘undoubtedly familiar’ to
‘every American statesman’ at the time the Constitution was adopted, and considered to be ‘the
true and ultimate expression of constitutional law’ ” with regard to search and seizure. In that
case, Lord Camden expressed in plain terms the significance of property rights in search-and-
seizure analysis:

“[O]ur law holds the property of every man so sacred, that no man can set his foot upon his
neighbour’s close without his leave; if he does he is a trespasser, though he does no damage at
all; if he will tread upon his neighbour’s ground, he must justify it by law.”

The text of the Fourth Amendment reflects its close connection to property, since otherwise it
would have referred simply to “the right of the people to be secure against unreasonable
searches and seizures”; the phrase “in their persons, houses, papers, and effects” would have
been superfluous.

Consistent with this understanding, our Fourth Amendment jurisprudence was tied to
common-law trespass, at least until the latter half of the 20th century. Thus, in Olmstead v.
United States, 277 U.S. 438, we held that wiretaps attached to telephone wires on the public
streets did not constitute a Fourth Amendment search because “[t]here was no entry of the
houses or offices of the defendants.”

Our later cases, of course, have deviated from that exclusively property-based approach. In
Katz v. United States, we said that “the Fourth Amendment protects people, not places,” and
found a violation in attachment of an eavesdropping device to a public telephone booth. Our
later cases have applied the analysis of Justice Harlan’s concurrence in that case, which said
that a violation occurs when government officers violate a person’s “reasonable expectation of
privacy.”

The Government contends that the Harlan standard shows that no search occurred here, since
Jones had no “reasonable expectation of privacy” in the area of the Jeep accessed by
Government agents (its underbody) and in the locations of the Jeep on the public roads, which
were visible to all. But we need not address the Government’s contentions, because Jones’s
Fourth Amendment rights do not rise or fall with the Katz formulation. At bottom, we must
“assur[e] preservation of that degree of privacy against government that existed when the
Fourth Amendment was adopted.” As explained, for most of our history the Fourth
Amendment was understood to embody a particular concern for government trespass upon the
areas (“persons, houses, papers, and effects”) it enumerates. Katz did not repudiate that
understanding. Less than two years later the Court upheld defendants’ contention that the
Government could not introduce against them conversations between other people obtained by
warrantless placement of electronic surveillance devices in their homes. The opinion rejected
the dissent’s contention that there was no Fourth Amendment violation “unless the
conversational privacy of the homeowner himself is invaded.” Alderman v. United States, 394
U.S. 165, 176 (1969). “[W]e [do not] believe that Katz, by holding that the Fourth Amendment
protects persons and their private conversations, was intended to withdraw any of the
protection which the Amendment extends to the home....” Id., at 180.

More recently, in Soldal v. Cook County, 506 U.S. 56 (1992), the Court unanimously rejected
the argument that although a “seizure” had occurred “in a ‘technical’ sense” when a trailer
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home was forcibly removed, no Fourth Amendment violation occurred because law
enforcement had not “invade[d] the [individuals’] privacy.” Katz, the Court explained,
established that “property rights are not the sole measure of Fourth Amendment violations,”
but did not “snuf[f] out the previously recognized protection for property.” As Justice Brennan
explained in his concurrence in Knotts, Katz did not erode the principle “that, when the
Government does engage in physical intrusion of a constitutionally protected area in order to
obtain information, that intrusion may constitute a violation of the Fourth Amendment.” We
have embodied that preservation of past rights in our very definition of “reasonable
expectation of privacy” which we have said to be an expectation “that has a source outside of
the Fourth Amendment, either by reference to concepts of real or personal property law or to
understandings that are recognized and permitted by society.” Katz did not narrow the Fourth
Amendment’s scope.

The Government contends that several of our post-Katz cases foreclose the conclusion that
what occurred here constituted a search. It relies principally on two cases in which we rejected
Fourth Amendment challenges to “beepers,” electronic tracking devices that represent another
form of electronic monitoring. The first case, Knotts, upheld against Fourth Amendment
challenge the use of a “beeper” that had been placed in a container of chloroform, allowing law
enforcement to monitor the location of the container. We said that there had been no
infringement of Knotts’ reasonable expectation of privacy since the information obtained—the
location of the automobile carrying the container on public roads, and the location of the off-
loaded container in open fields near Knotts’ cabin—had been voluntarily conveyed to the
public. But as we have discussed, the Katz reasonable-expectation-of-privacy test has been
added to, not substituted for, the common-law trespassory test. The holding in Knotts
addressed only the former, since the latter was not at issue. The beeper had been placed in the
container before it came into Knotts’ possession, with the consent of the then-owner. Knotts
did not challenge that installation, and we specifically declined to consider its effect on the
Fourth Amendment analysis. Knotts would be relevant, perhaps, if the Government were
making the argument that what would otherwise be an unconstitutional search is not such
where it produces only public information. The Government does not make that argument, and
we know of no case that would support it.

The second “beeper” case, United States v. Karo, 468 U.S. 705 (1984), does not suggest a
different conclusion. There we addressed the question left open by Knotts, whether the
installation of a beeper in a container amounted to a search or seizure. As in Knotts, at the time
the beeper was installed the container belonged to a third party, and it did not come into
possession of the defendant until later. Thus, the specific question we considered was whether
the installation “with the consent of the original owner constitute[d] a search or seizure ...
when the container is delivered to a buyer having no knowledge of the presence of the beeper.”
We held not. The Government, we said, came into physical contact with the container only
before it belonged to the defendant Karo; and the transfer of the container with the
unmonitored beeper inside did not convey any information and thus did not invade Karo’s
privacy. That conclusion is perfectly consistent with the one we reach here. Karo accepted the
container as it came to him, beeper and all, and was therefore not entitled to object to the
beeper’s presence, even though it was used to monitor the container’s location. Cf. On Lee v.
United States, 343 U.S. 747 (1952) (no search or seizure where an informant, who was wearing
a concealed microphone, was invited into the defendant’s business). Jones, who possessed the
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Jeep at the time the Government trespassorily inserted the information-gathering device, is on
much different footing.

The Government also points to our exposition in New York v. Class, 475 U.S. 106 (1986), that
“[t]he exterior of a car ... is thrust into the public eye, and thus to examine it does not
constitute a ‘search.” That statement is of marginal relevance here since, as the Government
acknowledges, “the officers in this case did more than conduct a visual inspection of
respondent’s vehicle.” By attaching the device to the Jeep, officers encroached on a protected
area. In Class itself we suggested that this would make a difference, for we concluded that an
officer’s momentary reaching into the interior of a vehicle did constitute a search.

Finally, the Government’s position gains little support from our conclusion in Oliver v. United
States, 466 U.S. 170 (1984), that officers’ information-gathering intrusion on an “open field”
did not constitute a Fourth Amendment search even though it was a trespass at common law.
Quite simply, an open field, unlike the curtilage of a home, is not one of those protected areas
enumerated in the Fourth Amendment. The Government’s physical intrusion on such an area—
unlike its intrusion on the “effect” at issue here—is of no Fourth Amendment significance.

B

The concurrence begins by accusing us of applying “18th-century tort law.” That is a distortion.
What we apply is an 18th-century guarantee against unreasonable searches, which we believe
must provide at a minimum the degree of protection it afforded when it was adopted. The
concurrence does not share that belief. It would apply exclusively Katz's reasonable-
expectation-of-privacy test, even when that eliminates rights that previously existed.

The concurrence [by Justice Alito] faults our approach for “present[ing] particularly vexing
problems” in cases that do not involve physical contact, such as those that involve the
transmission of electronic signals. We entirely fail to understand that point. For unlike the
concurrence, which would make Katz the exclusive test, we do not make trespass the exclusive
test. Situations involving merely the transmission of electronic signals without trespass would
remain subject to Katz analysis.

In fact, it is the concurrence’s insistence on the exclusivity of the Katz test that needlessly leads
us into “particularly vexing problems” in the present case. This Court has to date not deviated
from the understanding that mere visual observation does not constitute a search. We
accordingly held in Knotts that “[a] person traveling in an automobile on public thoroughfares
has no reasonable expectation of privacy in his movements from one place to another.” Thus,
even assuming that the concurrence is correct to say that “[t]raditional surveillance” of Jones
for a 4—week period “would have required a large team of agents, multiple vehicles, and
perhaps aerial assistance,” our cases suggest that such visual observation is constitutionally
permissible. It may be that achieving the same result through electronic means, without an
accompanying trespass, is an unconstitutional invasion of privacy, but the present case does
not require us to answer that question.

And answering it affirmatively leads us needlessly into additional thorny problems. The
concurrence posits that “relatively short-term monitoring of a person’s movements on public
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streets” is okay, but that “the use of longer term GPS monitoring in investigations of most
offenses” is no good. That introduces yet another novelty into our jurisprudence. There is no
precedent for the proposition that whether a search has occurred depends on the nature of the
crime being investigated. And even accepting that novelty, it remains unexplained why a 4—
week investigation is “surely” too long and why a drug-trafficking conspiracy involving
substantial amounts of cash and narcotics is not an “extraordinary offens[e]” which may
permit longer observation. What of a 2—day monitoring of a suspected purveyor of stolen
electronics? Or of a 6—month monitoring of a suspected terrorist? We may have to grapple with
these “vexing problems” in some future case where a classic trespassory search is not involved
and resort must be had to Katz analysis; but there is no reason for rushing forward to resolve
them here.

The judgment of the Court of Appeals for the D.C. Circuit is affirmed.
Justice SOTOMAYOR, concurring.

I join the Court’s opinion because I agree that a search within the meaning of the Fourth
Amendment occurs, at a minimum, “[w]here, as here, the Government obtains information by
physically intruding on a constitutionally protected area.” “[W]hen the Government does
engage in physical intrusion of a constitutionally protected area in order to obtain information,
that intrusion may constitute a violation of the Fourth Amendment.”

Nonetheless, as Justice ALITO notes, physical intrusion is now unnecessary to many forms of
surveillance. With increasing regularity, the Government will be capable of duplicating the
monitoring undertaken in this case by enlisting factory- or owner-installed vehicle tracking
devices or GPS-enabled smartphones. In cases of electronic or other novel modes of
surveillance that do not depend upon a physical invasion on property, the majority opinion’s
trespassory test may provide little guidance. But “[s]ituations involving merely the
transmission of electronic signals without trespass would remain subject to Katz analysis.” As
Justice ALITO incisively observes, the same technological advances that have made possible
nontrespassory surveillance techniques will also affect the Katz test by shaping the evolution of
societal privacy expectations. Under that rubric, I agree with Justice ALITO that, at the very
least, “longer term GPS monitoring in investigations of most offenses impinges on expectations
of privacy.”

In cases involving even short-term monitoring, some unique attributes of GPS surveillance
relevant to the Katz analysis will require particular attention. GPS monitoring generates a
precise, comprehensive record of a person’s public movements that reflects a wealth of detail
about her familial, political, professional, religious, and sexual associations. The Government
can store such records and efficiently mine them for information years into the future. And
because GPS monitoring is cheap in comparison to conventional surveillance techniques and,
by design, proceeds surreptitiously, it evades the ordinary checks that constrain abusive law
enforcement practices: “limited police resources and community hostility.”

Awareness that the Government may be watching chills associational and expressive freedoms.
And the Government’s unrestrained power to assemble data that reveal private aspects of
identity is susceptible to abuse. The net result is that GPS monitoring—by making available at a
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relatively low cost such a substantial quantum of intimate information about any person whom
the Government, in its unfettered discretion, chooses to track—may “alter the relationship
between citizen and government in a way that is inimical to democratic society.”

I would take these attributes of GPS monitoring into account when considering the existence of
a reasonable societal expectation of privacy in the sum of one’s public movements. I would ask
whether people reasonably expect that their movements will be recorded and aggregated in a
manner that enables the Government to ascertain, more or less at will, their political and
religious beliefs, sexual habits, and so on. I do not regard as dispositive the fact that the
Government might obtain the fruits of GPS monitoring through lawful conventional
surveillance techniques. I would also consider the appropriateness of entrusting to the
Executive, in the absence of any oversight from a coordinate branch, a tool so amenable to
misuse, especially in light of the Fourth Amendment’s goal to curb arbitrary exercises of police
power to and prevent “a too permeating police surveillance.”

More fundamentally, it may be necessary to reconsider the premise that an individual has no
reasonable expectation of privacy in information voluntarily disclosed to third parties. This
approach is ill suited to the digital age, in which people reveal a great deal of information about
themselves to third parties in the course of carrying out mundane tasks. People disclose the
phone numbers that they dial or text to their cellular providers; the URLs that they visit and
the e-mail addresses with which they correspond to their Internet service providers; and the
books, groceries, and medications they purchase to online retailers. Perhaps, as Justice ALITO
notes, some people may find the “tradeoff” of privacy for convenience “worthwhile,” or come to
accept this “diminution of privacy” as “inevitable,” and perhaps not. I for one doubt that people
would accept without complaint the warrantless disclosure to the Government of a list of every
Web site they had visited in the last week, or month, or year. But whatever the societal
expectations, they can attain constitutionally protected status only if our Fourth Amendment
jurisprudence ceases to treat secrecy as a prerequisite for privacy. I would not assume that all
information voluntarily disclosed to some member of the public for a limited purpose is, for
that reason alone, disentitled to Fourth Amendment protection.

Resolution of these difficult questions in this case is unnecessary, however, because the
Government’s physical intrusion on Jones’ Jeep supplies a narrower basis for decision. I
therefore join the majority’s opinion.

Justice ALITO, with whom Justice GINSBURG, Justice BREYER, and Justice KAGAN join,
concurring in the judgment.

This case requires us to apply the Fourth Amendment’s prohibition of unreasonable searches
and seizures to a 21st-century surveillance technique, the use of a Global Positioning System
(GPS) device to monitor a vehicle’s movements for an extended period of time. Ironically, the
Court has chosen to decide this case based on 18th-century tort law.

This holding, in my judgment, is unwise. It strains the language of the Fourth Amendment; it
has little if any support in current Fourth Amendment case law; and it is highly artificial.
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I would analyze the question presented in this case by asking whether respondent’s reasonable
expectations of privacy were violated by the long-term monitoring of the movements of the
vehicle he drove.

I
A

The Fourth Amendment prohibits “unreasonable searches and seizures,” and the Court makes
very little effort to explain how the attachment or use of the GPS device fits within these terms.
The Court does not contend that there was a seizure ... and here there was none.

The Court does claim that the installation and use of the GPS constituted a search but this
conclusion is dependent on the questionable proposition that these two procedures cannot be
separated for purposes of Fourth Amendment analysis. If these two procedures are analyzed
separately, it is not at all clear from the Court’s opinion why either should be regarded as a
search. It is clear that the attachment of the GPS device was not itself a search; if the device had
not functioned or if the officers had not used it, no information would have been obtained. And
the Court does not contend that the use of the device constituted a search either. On the
contrary, the Court accepts the holding in United States v. Knotts, 460 U.S. 2776, that the use of
a surreptitiously planted electronic device to monitor a vehicle’s movements on public roads
did not amount to a search.

The Court argues—and I agree—that “we must ‘assur[e] preservation of that degree of privacy
against government that existed when the Fourth Amendment was adopted.” But it is almost
impossible to think of late—18th-century situations that are analogous to what took place in
this case. (Is it possible to imagine a case in which a constable secreted himself somewhere in a
coach and remained there for a period of time in order to monitor the movements of the
coach’s owner?
1) The Court’s theory seems to be that the concept of a search, as originally understood,
comprehended any technical trespass that led to the gathering of evidence, but we know that
this is incorrect. At common law, any unauthorized intrusion on private property was
actionable but a trespass on open fields, as opposed to the “curtilage” of a home, does not fall
within the scope of the Fourth Amendment because private property outside the curtilage is
not part of a “hous[e]” within the meaning of the Fourth Amendment.

B

The Court’s reasoning in this case is very similar to that in the Court’s early decisions involving
wiretapping and electronic eavesdropping, namely, that a technical trespass followed by the
gathering of evidence constitutes a search. In the early electronic surveillance cases, the Court
concluded that a Fourth Amendment search occurred when private conversations were
monitored as a result of an “unauthorized physical penetration into the premises occupied” by

1 [Court’s footnote 3 in concurrence] The Court suggests that something like this might have
occurred in 1791, but this would have required either a gigantic coach, a very tiny constable, or
both—not to mention a constable with incredible fortitude and patience.
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the defendant. Silverman v. United States, 365 U.S. 505, 509 (1961). In Silverman, police
officers listened to conversations in an attached home by inserting a “spike mike” through the
wall that this house shared with the vacant house next door. This procedure was held to be a
search because the mike made contact with a heating duct on the other side of the wall and
thus “usurp[ed] ... an integral part of the premises.”

By contrast, in cases in which there was no trespass, it was held that there was no search. Thus,
in Olmstead v. United States, 277 U.S. 438 (1928), the Court found that the Fourth
Amendment did not apply because “[t]he taps from house lines were made in the streets near
the houses.” Similarly, the Court concluded that no search occurred in Goldman v. United
States, 316 U.S. 129 (1942), where a “detectaphone” was placed on the outer wall of defendant’s
office for the purpose of overhearing conversations held within the room.

This trespass-based rule was repeatedly criticized. In Olmstead, Justice Brandeis wrote that it
was “immaterial where the physical connection with the telephone wires was made.”

Katz v. United States, 389 U.S. 347 (1967), finally did away with the old approach, holding that
a trespass was not required for a Fourth Amendment violation. [T]he Katz Court,
“repudiate[ed]” the old doctrine and held that “[t]he fact that the electronic device employed ...
did not happen to penetrate the wall of the booth can have no constitutional significance.”
What mattered, the Court held, was whether the conduct at issue “violated the privacy upon
which [the defendant] justifiably relied while using the telephone booth.”

Under this approach, as the Court later put it when addressing the relevance of a technical
trespass, “an actual trespass is neither necessary nor sufficient to establish a constitutional
violation.”

[TThe majority is hard pressed to find support in post-Katz cases for its trespass-based theory.

ITI

Disharmony with a substantial body of existing case law is only one of the problems with the
Court’s approach in this case.

I will briefly note four others. First, the Court’s reasoning largely disregards what is really
important (the use of a GPS for the purpose of long-term tracking) and instead attaches great
significance to something that most would view as relatively minor (attaching to the bottom of
a car a small, light object that does not interfere in any way with the car’s operation). Attaching
such an object is generally regarded as so trivial that it does not provide a basis for recovery
under modern tort law. But under the Court’s reasoning, this conduct may violate the Fourth
Amendment. By contrast, if long-term monitoring can be accomplished without committing a
technical trespass—suppose, for example, that the Federal Government required or persuaded
auto manufacturers to include a GPS tracking device in every car—the Court’s theory would
provide no protection.

Second, the Court’s approach leads to incongruous results. If the police attach a GPS device to
a car and use the device to follow the car for even a brief time, under the Court’s theory, the
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Fourth Amendment applies. But if the police follow the same car for a much longer period
using unmarked cars and aerial assistance, this tracking is not subject to any Fourth
Amendment constraints.

In the present case, the Fourth Amendment applies, the Court concludes, because the officers
installed the GPS device after respondent’s wife, to whom the car was registered, turned it over
to respondent for his exclusive use. But if the GPS had been attached prior to that time, the
Court’s theory would lead to a different result. The Court proceeds on the assumption that
respondent “had at least the property rights of a bailee,” but a bailee may sue for a trespass to
chattel only if the injury occurs during the term of the bailment. So if the GPS device had been
installed before respondent’s wife gave him the keys, respondent would have no claim for
trespass—and, presumably, no Fourth Amendment claim either.

Third, under the Court’s theory, the coverage of the Fourth Amendment may vary from State to
State. If the events at issue here had occurred in a community property State or a State that has
adopted the Uniform Marital Property Act, respondent would likely be an owner of the vehicle,
and it would not matter whether the GPS was installed before or after his wife turned over the
keys. In non-community-property States, on the other hand, the registration of the vehicle in
the name of respondent’s wife would generally be regarded as presumptive evidence that she
was the sole owner.

Fourth, the Court’s reliance on the law of trespass will present particularly vexing problems in
cases involving surveillance that is carried out by making electronic, as opposed to physical,
contact with the item to be tracked. For example, suppose that the officers in the present case
had followed respondent by surreptitiously activating a stolen vehicle detection system that
came with the car when it was purchased. Would the sending of a radio signal to activate this
system constitute a trespass to chattels? Trespass to chattels has traditionally required a
physical touching of the property. In recent years, courts have wrestled with the application of
this old tort in cases involving unwanted electronic contact with computer systems, and some
have held that even the transmission of electrons that occurs when a communication is sent
from one computer to another is enough. But may such decisions be followed in applying the
Court’s trespass theory? Assuming that what matters under the Court’s theory is the law of
trespass as it existed at the time of the adoption of the Fourth Amendment, do these recent
decisions represent a change in the law or simply the application of the old tort to new
situations?

vV
A

The Katz expectation-of-privacy test avoids the problems and complications noted above, but it
is not without its own difficulties. It involves a degree of circularity, and judges are apt to
confuse their own expectations of privacy with those of the hypothetical reasonable person to
which the Katz test looks. In addition, the Katz test rests on the assumption that this
hypothetical reasonable person has a well-developed and stable set of privacy expectations. But
technology can change those expectations. Dramatic technological change may lead to periods
in which popular expectations are in flux and may ultimately produce significant changes in
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popular attitudes. New technology may provide increased convenience or security at the
expense of privacy, and many people may find the tradeoff worthwhile. And even if the public
does not welcome the diminution of privacy that new technology entails, they may eventually
reconcile themselves to this development as inevitable.

On the other hand, concern about new intrusions on privacy may spur the enactment of
legislation to protect against these intrusions. This is what ultimately happened with respect to
wiretapping. After Katz, Congress did not leave it to the courts to develop a body of Fourth
Amendment case law governing that complex subject. Instead, Congress promptly enacted a
comprehensive statute and since that time, the regulation of wiretapping has been governed
primarily by statute and not by case law.

B

Recent years have seen the emergence of many new devices that permit the monitoring of a
person’s movements. In some locales, closed-circuit television video monitoring is becoming
ubiquitous. On toll roads, automatic toll collection systems create a precise record of the
movements of motorists who choose to make use of that convenience. Many motorists
purchase cars that are equipped with devices that permit a central station to ascertain the car’s
location at any time so that roadside assistance may be provided if needed and the car may be
found if it is stolen.

Perhaps most significant, cell phones and other wireless devices now permit wireless carriers
to track and record the location of users—and as of June 2011, it has been reported, there were
more than 322 million wireless devices in use in the United States. For older phones, the
accuracy of the location information depends on the density of the tower network, but new
“smart phones,” which are equipped with a GPS device, permit more precise tracking. For
example, when a user activates the GPS on such a phone, a provider is able to monitor the
phone’s location and speed of movement and can then report back real-time traffic conditions
after combining (“crowdsourcing”) the speed of all such phones on any particular road.
Similarly, phone-location-tracking services are offered as “social” tools, allowing consumers to
find (or to avoid) others who enroll in these services. The availability and use of these and
other new devices will continue to shape the average person’s expectations about the privacy of
his or her daily movements.

\Y%

In the pre-computer age, the greatest protections of privacy were neither constitutional nor
statutory, but practical. Traditional surveillance for any extended period of time was difficult
and costly and therefore rarely undertaken. The surveillance at issue in this case—constant
monitoring of the location of a vehicle for four weeks—would have required a large team of
agents, multiple vehicles, and perhaps aerial assistance. Only an investigation of unusual
importance could have justified such an expenditure of law enforcement resources. Devices like
the one used in the present case, however, make long-term monitoring relatively easy and
cheap. In circumstances involving dramatic technological change, the best solution to privacy
concerns may be legislative. A legislative body is well situated to gauge changing public
attitudes, to draw detailed lines, and to balance privacy and public safety in a comprehensive
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way.

To date, however, Congress and most States have not enacted statutes regulating the use of
GPS tracking technology for law enforcement purposes. The best that we can do in this case is
to apply existing Fourth Amendment doctrine and to ask whether the use of GPS tracking in a
particular case involved a degree of intrusion that a reasonable person would not have
anticipated.

Under this approach, relatively short-term monitoring of a person’s movements on public
streets accords with expectations of privacy that our society has recognized as reasonable. But
the use of longer term GPS monitoring in investigations of most offenses impinges on
expectations of privacy. For such offenses, society’s expectation has been that law enforcement
agents and others would not—and indeed, in the main, simply could not—secretly monitor and
catalogue every single movement of an individual’s car for a very long period. In this case, for
four weeks, law enforcement agents tracked every movement that respondent made in the
vehicle he was driving. We need not identify with precision the point at which the tracking of
this vehicle became a search, for the line was surely crossed before the 4—week mark. Other
cases may present more difficult questions. But where uncertainty exists with respect to
whether a certain period of GPS surveillance is long enough to constitute a Fourth Amendment
search, the police may always seek a warrant. We also need not consider whether prolonged
GPS monitoring in the context of investigations involving extraordinary offenses would
similarly intrude on a constitutionally protected sphere of privacy. In such cases, long-term
tracking might have been mounted using previously available techniques.

For these reasons, I conclude that the lengthy monitoring that occurred in this case constituted
a search under the Fourth Amendment. I therefore agree with the majority that the decision of
the Court of Appeals must be affirmed.

Although the Jones Court held that Katz is not the sole touchstone of Fourth Amendment
“search” analysis, it also made clear that Katz has not in any way been overruled. When
considering whether certain state action constitutes a “search,” students should consider both
whether it satisfies the criteria set forth in Katz and whether it satisfies the more recent
standard articulated in Jones. A person complaining about state action need not satisfy both
standards; either one will do.

As Justice Alito noted in his concurrence, “the regulation of wiretapping has been governed
primarily by statute and not by case law.” This is the first example of what will become a
common theme in the course. Put simply, much of criminal procedure—like criminal law more
generally—is not regulated by constitutional law. Witness identification procedures, for
example, are largely left to the discretion of police departments, with minimal oversight by
courts. Once states meet bare minimum standards for providing the assistance of counsel for
indigent defendants, they decide how much additional money to devote to the effort. States
decide how many police officers they want to patrol various neighborhoods, how strictly to
enforce various criminal laws, and how much to punish convicted defendants. As the semester
progresses, students should pay careful attention to the policy decisions not dictated by
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Supreme Court doctrine. Those are decisions that, after students become lawyers, they may
have the opportunity to guide.
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THE FOURTH AMENDMENT
Class 3
What Is a Search?: Some Specifics

In the material assigned for this class, we begin applying the rules set forth in Katz and Jones
to specific activities. As the cases make clear, the word “search” for purposes of the Fourth
Amendment does not have its normal English meaning, that is, something to the effect of “try
to find something” or “look for something.” Instead, the Supreme Court has created a legal
term of art. Some activities that one might normally describe with the word “search” (such as
looking through someone’s garbage in the hope of finding something interesting) turn out not
to count as “searches” in Fourth Amendment jurisprudence. Students should consider when
reading these cases whether the Court’s reasoning is persuasive. Further, they should consider
whether a unifying set of principles can be found that (at least most of the time) allows one to
predict whether a given activity will count as a “search.” Absent such a set of principles, it may
appear that the Court’s doctrine in this area is somewhat arbitrary.

Supreme Court of the United States
California v. Billy Greenwood

Decided May 16, 1988 — 486 U.S. 35
Justice WHITE delivered the opinion of the Court.

The issue here is whether the Fourth Amendment prohibits the warrantless search and seizure
of garbage left for collection outside the curtilage of a home. We conclude, in accordance with
the vast majority of lower courts that have addressed the issue, that it does not.

I

In early 1984, Investigator Jenny Stracner of the Laguna Beach Police Department received
information indicating that respondent Greenwood might be engaged in narcotics trafficking.
Stracner sought to investigate this information by conducting a surveillance of Greenwood’s
home.

On April 6, 1984, Stracner asked the neighborhood’s regular trash collector to pick up the
plastic garbage bags that Greenwood had left on the curb in front of his house and to turn the
bags over to her without mixing their contents with garbage from other houses. The trash
collector cleaned his truck bin of other refuse, collected the garbage bags from the street in
front of Greenwood’s house, and turned the bags over to Stracner. The officer searched through
the rubbish and found items indicative of narcotics use. She recited the information that she
had gleaned from the trash search in an affidavit in support of a warrant to search Greenwood’s
home.

Police officers encountered both respondents at the house later that day when they arrived to
execute the warrant. The police discovered quantities of cocaine and hashish during their
search of the house. Respondents were arrested on felony narcotics charges. They subsequently
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posted bail.

The police continued to receive reports of many late-night visitors to the Greenwood house. On
May 4, Investigator Robert Rahaeuser obtained Greenwood’s garbage from the regular trash
collector in the same manner as had Stracner. The garbage again contained evidence of
narcotics use.

Rahaeuser secured another search warrant for Greenwood’s home based on the information
from the second trash search. The police found more narcotics and evidence of narcotics
trafficking when they executed the warrant. Greenwood was again arrested.

II

The warrantless search and seizure of the garbage bags left at the curb outside the Greenwood
house would violate the Fourth Amendment only if respondents manifested a subjective
expectation of privacy in their garbage that society accepts as objectively reasonable.
Respondents do not disagree with this standard.

They assert, however, that they had, and exhibited, an expectation of privacy with respect to
the trash that was searched by the police: The trash, which was placed on the street for
collection at a fixed time, was contained in opaque plastic bags, which the garbage collector
was expected to pick up, mingle with the trash of others, and deposit at the garbage dump. The
trash was only temporarily on the street, and there was little likelihood that it would be
inspected by anyone.

It may well be that respondents did not expect that the contents of their garbage bags would
become known to the police or other members of the public. An expectation of privacy does not
give rise to Fourth Amendment protection, however, unless society is prepared to accept that
expectation as objectively reasonable.

Here, we conclude that respondents exposed their garbage to the public sufficiently to defeat
their claim to Fourth Amendment protection. It is common knowledge that plastic garbage
bags left on or at the side of a public street are readily accessible to animals, children,
scavengers, snoops, and other members of the public. Moreover, respondents placed their
refuse at the curb for the express purpose of conveying it to a third party, the trash collector,
who might himself have sorted through respondents’ trash or permitted others, such as the
police, to do so. Accordingly, having deposited their garbage “in an area particularly suited for
public inspection and, in a manner of speaking, public consumption, for the express purpose of
having strangers take it,” respondents could have had no reasonable expectation of privacy in
the inculpatory items that they discarded.

Furthermore, as we have held, the police cannot reasonably be expected to avert their eyes
from evidence of criminal activity that could have been observed by any member of the public.
Hence, “[w]hat a person knowingly exposes to the public, even in his own home or office, is not
a subject of Fourth Amendment protection.”

The judgment of the California Court of Appeal is therefore reversed, and this case is remanded
Class 3 — Page 56



for further proceedings not inconsistent with this opinion.

Justice KENNEDY took no part in the consideration or decision of this case.

Justice BRENNAN, with whom Justice MARSHALL joins, dissenting.

Every week for two months, and at least once more a month later, the Laguna Beach police
clawed through the trash that respondent Greenwood left in opaque, sealed bags on the curb
outside his home. Complete strangers minutely scrutinized their bounty, undoubtedly dredging
up intimate details of Greenwood’s private life and habits. The intrusions proceeded without a
warrant, and no court before or since has concluded that the police acted on probable cause to
believe Greenwood was engaged in any criminal activity.

Scrutiny of another’s trash is contrary to commonly accepted notions of civilized behavior. I
suspect, therefore, that members of our society will be shocked to learn that the Court, the
ultimate guarantor of liberty, deems unreasonable our expectation that the aspects of our
private lives that are concealed safely in a trash bag will not become public.

I

“A container which can support a reasonable expectation of privacy may not be searched, even
on probable cause, without a warrant.” Thus, as the Court observes, if Greenwood had a
reasonable expectation that the contents of the bags that he placed on the curb would remain
private, the warrantless search of those bags violated the Fourth Amendment.

The Framers of the Fourth Amendment understood that “unreasonable searches” of “paper[s]
and effects”—no less than “unreasonable searches” of “person[s] and houses”—infringe privacy.
As early as 1878, this Court acknowledged that the contents of “[1]etters and sealed packages ...
in the mail are as fully guarded from examination and inspection ... as if they were retained by
the parties forwarding them in their own domiciles.” In short, so long as a package is “closed
against inspection,” the Fourth Amendment protects its contents, “wherever they may be,” and
the police must obtain a warrant to search it just “as is required when papers are subjected to
search in one’s own household.”

With the emergence of the reasonable-expectation-of-privacy analysis, see Katz v. United
States, we have reaffirmed this fundamental principle. Accordingly, we have found a
reasonable expectation of privacy in the contents of a 200—pound “double-locked footlocker,” a
“comparatively small, unlocked suitcase,” a “totebag,” and “packages wrapped in green opaque
plastic,”

Our precedent, therefore, leaves no room to doubt that had respondents been carrying their
personal effects in opaque, sealed plastic bags—identical to the ones they placed on the curb—
their privacy would have been protected from warrantless police intrusion. So far as Fourth
Amendment protection is concerned, opaque plastic bags are every bit as worthy as “packages
wrapped in green opaque plastic” and “double-locked footlocker[s].”
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II

Respondents deserve no less protection just because Greenwood used the bags to discard
rather than to transport his personal effects. Their contents are not inherently any less private,
and Greenwood’s decision to discard them, at least in the manner in which he did, does not
diminish his expectation of privacy.

A trash bag, like any of the above-mentioned containers, “is a common repository for one’s
personal effects” and, even more than many of them, is “therefore ... inevitably associated with
the expectation of privacy.” A single bag of trash testifies eloquently to the eating, reading, and
recreational habits of the person who produced it. A search of trash, like a search of the
bedroom, can relate intimate details about sexual practices, health, and personal hygiene. Like
rifling through desk drawers or intercepting phone calls, rummaging through trash can divulge
the target’s financial and professional status, political affiliations and inclinations, private
thoughts, personal relationships, and romantic interests. It cannot be doubted that a sealed
trash bag harbors telling evidence of the “intimate activity associated with the ‘sanctity of a
man’s home and the privacies of life,”” which the Fourth Amendment is designed to protect.

In evaluating the reasonableness of Greenwood’s expectation that his sealed trash bags would
not be invaded, the Court has held that we must look to “understandings that are recognized
and permitted by society.” Most of us, I believe, would be incensed to discover a meddler—
whether a neighbor, a reporter, or a detective—scrutinizing our sealed trash containers to
discover some detail of our personal lives. That was, quite naturally, the reaction to the sole
incident on which the Court bases its conclusion that “snoops” and the like defeat the
expectation of privacy in trash. When a tabloid reporter examined then-Secretary of State
Henry Kissinger’s trash and published his findings, Kissinger was “really revolted” by the
intrusion and his wife suffered “grave anguish.” The public response roundly condemning the
reporter demonstrates that society not only recognized those reactions as reasonable, but
shared them as well. Commentators variously characterized his conduct as “a disgusting
invasion of personal privacy,” and contrary to “the way decent people behave in relation to
each other.”

Had Greenwood flaunted his intimate activity by strewing his trash all over the curb for all to
see, or had some nongovernmental intruder invaded his privacy and done the same, I could
accept the Court’s conclusion that an expectation of privacy would have been unreasonable.
Similarly, had police searching the city dump run across incriminating evidence that, despite
commingling with the trash of others, still retained its identity as Greenwood’s, we would have
a different case. But all that Greenwood “exposed ... to the public,” were the exteriors of several
opaque, sealed containers. Until the bags were opened by police, they hid their contents from
the public’s view every bit as much as did Chadwick’s double-locked footlocker and Robbins’
green, plastic wrapping. Faithful application of the warrant requirement does not require
police to “avert their eyes from evidence of criminal activity that could have been observed by
any member of the public.” Rather, it only requires them to adhere to norms of privacy that
members of the public plainly acknowledge.

The mere possibility that unwelcome meddlers might open and rummage through the

containers does not negate the expectation of privacy in their contents any more than the
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possibility of a burglary negates an expectation of privacy in the home; or the possibility of a
private intrusion negates an expectation of privacy in an unopened package; or the possibility
that an operator will listen in on a telephone conversation negates an expectation of privacy in
the words spoken on the telephone. “What a person ... seeks to preserve as private, even in an
area accessible to the public, may be constitutionally protected.” We have therefore repeatedly
rejected attempts to justify a State’s invasion of privacy on the ground that the privacy is not
absolute.

Nor is it dispositive that “respondents placed their refuse at the curb for the express purpose of
conveying it to a third party, ... who might himself have sorted through respondents’ trash or
permitted others, such as the police, to do so.” In the first place, Greenwood can hardly be
faulted for leaving trash on his curb when a county ordinance commanded him to do so and
prohibited him from disposing of it in any other way. Unlike in other circumstances where
privacy is compromised, Greenwood could not “avoid exposing personal belongings ... by
simply leaving them at home.” More importantly, even the voluntary relinquishment of
possession or control over an effect does not necessarily amount to a relinquishment of a
privacy expectation in it. Were it otherwise, a letter or package would lose all Fourth
Amendment protection when placed in a mailbox or other depository with the “express
purpose” of entrusting it to the postal officer or a private carrier; those bailees are just as likely
as trash collectors (and certainly have greater incentive) to “sor[t] through” the personal effects
entrusted to them, “or permi[t] others, such as police to do so.” Yet, it has been clear for at least
110 years that the possibility of such an intrusion does not justify a warrantless search by police
in the first instance.

ITI

In holding that the warrantless search of Greenwood’s trash was consistent with the Fourth
Amendment, the Court paints a grim picture of our society. It depicts a society in which local
authorities may command their citizens to dispose of their personal effects in the manner least
protective of the “sanctity of [the] home and the privacies of life,” and then monitor them
arbitrarily and without judicial oversight—a society that is not prepared to recognize as
reasonable an individual’s expectation of privacy in the most private of personal effects sealed
in an opaque container and disposed of in a manner designed to commingle it imminently and
inextricably with the trash of others. The American society with which I am familiar “chooses
to dwell in reasonable security and freedom from surveillance,” and is more dedicated to
individual liberty and more sensitive to intrusions on the sanctity of the home than the Court is
willing to acknowledge.

I dissent.

In Katz, the Court decided that not all Fourth Amendment “searches” involve physical
intrusion into an area in which someone enjoys a reasonable expectation of privacy. In the next
case, the Court applies this principle to the use of thermal imaging technology.
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Supreme Court of the United States

Danny Lee Kyllo v. United States

Decided June 11, 2001 — 533 U.S. 27
Justice SCALIA delivered the opinion of the Court.

This case presents the question whether the use of a thermal-imaging device aimed at a private
home from a public street to detect relative amounts of heat within the home constitutes a
“search” within the meaning of the Fourth Amendment.

I

In 1991 Agent William Elliott of the United States Department of the Interior came to suspect
that marijuana was being grown in the home belonging to petitioner Danny Kyllo, part of a
triplex on Rhododendron Drive in Florence, Oregon. Indoor marijuana growth typically
requires high-intensity lamps. In order to determine whether an amount of heat was
emanating from petitioner’s home consistent with the use of such lamps, at 3:20 a.m. on
January 16, 1992, Agent Elliott and Dan Haas used an Agema Thermovision 210 thermal
imager to scan the triplex. Thermal imagers detect infrared radiation, which virtually all
objects emit but which is not visible to the naked eye. The imager converts radiation into
images based on relative warmth—black is cool, white is hot, shades of gray connote relative
differences; in that respect, it operates somewhat like a video camera showing heat images. The
scan of Kyllo’s home took only a few minutes and was performed from the passenger seat of
Agent Elliott’s vehicle across the street from the front of the house and also from the street in
back of the house. The scan showed that the roof over the garage and a side wall of petitioner’s
home were relatively hot compared to the rest of the home and substantially warmer than
neighboring homes in the triplex. Agent Elliott concluded that petitioner was using halide
lights to grow marijuana in his house, which indeed he was. Based on tips from informants,
utility bills, and the thermal imaging, a Federal Magistrate Judge issued a warrant authorizing
a search of petitioner’s home, and the agents found an indoor growing operation involving
more than 100 plants. Petitioner was indicted on one count of manufacturing marijuana. He
unsuccessfully moved to suppress the evidence seized from his home and then entered a
conditional guilty plea.

The Court of Appeals for the Ninth Circuit remanded the case for an evidentiary hearing
regarding the intrusiveness of thermal imaging. On remand the District Court found that the
Agema 210 “is a non-intrusive device which emits no rays or beams and shows a crude visual
image of the heat being radiated from the outside of the house”; it “did not show any people or
activity within the walls of the structure”; “[t]he device used cannot penetrate walls or windows
to reveal conversations or human activities”; and “[n]o intimate details of the home were
observed.” Based on these findings, the District Court upheld the validity of the warrant that
relied in part upon the thermal imaging, and reaffirmed its denial of the motion to suppress. A
divided Court of Appeals initially reversed, but that opinion was withdrawn and the panel
(after a change in composition) affirmed, with Judge Noonan dissenting. The court held that
petitioner had shown no subjective expectation of privacy because he had made no attempt to
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conceal the heat escaping from his home and even if he had, there was no objectively
reasonable expectation of privacy because the imager “did not expose any intimate details of
Kyllo’s life,” only “amorphous ‘hot spots’ on the roof and exterior wall.” We granted certiorari.

II

“At the very core” of the Fourth Amendment “stands the right of a man to retreat into his own
home and there be free from unreasonable governmental intrusion.” With few exceptions, the
question whether a warrantless search of a home is reasonable and hence constitutional must
be answered no.

On the other hand, the antecedent question whether or not a Fourth Amendment “search” has
occurred is not so simple under our precedent. The permissibility of ordinary visual
surveillance of a home used to be clear because, well into the 20th century, our Fourth
Amendment jurisprudence was tied to common-law trespass. Visual surveillance was
unquestionably lawful because “‘the eye cannot by the laws of England be guilty of a trespass.”
We have since decoupled violation of a person’s Fourth Amendment rights from trespassory
violation of his property, but the lawfulness of warrantless visual surveillance of a home has
still been preserved. As we observed in California v. Ciraolo, 476 U.S. 207 (1986), “[t]he
Fourth Amendment protection of the home has never been extended to require law
enforcement officers to shield their eyes when passing by a home on public thoroughfares.”

One might think that the new validating rationale would be that examining the portion of a
house that is in plain public view, while it is a “search” despite the absence of trespass, is not an
“unreasonable” one under the Fourth Amendment. But in fact we have held that visual
observation is no “search” at all—perhaps in order to preserve somewhat more intact our
doctrine that warrantless searches are presumptively unconstitutional. In assessing when a
search is not a search, we have applied somewhat in reverse the principle first enunciated in
Katz v. United States. As Justice Harlan’s oft-quoted concurrence described it, a Fourth
Amendment search occurs when the government violates a subjective expectation of privacy
that society recognizes as reasonable. We have subsequently applied this principle to hold that
a Fourth Amendment search does not occur—even when the explicitly protected location of a
house is concerned—unless “the individual manifested a subjective expectation of privacy in
the object of the challenged search,” and “society [is] willing to recognize that expectation as
reasonable.” We have applied this test in holding that it is not a search for the police to use a
pen register at the phone company to determine what numbers were dialed in a private home,
and we have applied the test on two different occasions in holding that aerial surveillance of
private homes and surrounding areas does not constitute a search.

The present case involves officers on a public street engaged in more than naked-eye
surveillance of a home. We have previously reserved judgment as to how much technological
enhancement of ordinary perception from such a vantage point, if any, is too much. While we
upheld enhanced aerial photography of an industrial complex in Dow Chemical, we noted that
we found “it important that this is not an area immediately adjacent to a private home, where
privacy expectations are most heightened.” 476 U.S. 227 (1986).
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II1

It would be foolish to contend that the degree of privacy secured to citizens by the Fourth
Amendment has been entirely unaffected by the advance of technology. The question we
confront today is what limits there are upon this power of technology to shrink the realm of
guaranteed privacy.

The Katz test—whether the individual has an expectation of privacy that society is prepared to
recognize as reasonable—has often been criticized as circular, and hence subjective and
unpredictable. While it may be difficult to refine Katz when the search of areas such as
telephone booths, automobiles, or even the curtilage and uncovered portions of residences is at
issue, in the case of the search of the interior of homes—the prototypical and hence most
commonly litigated area of protected privacy—there is a ready criterion, with roots deep in the
common law, of the minimal expectation of privacy that exists, and that is acknowledged to be
reasonable. To withdraw protection of this minimum expectation would be to permit police
technology to erode the privacy guaranteed by the Fourth Amendment. We think that
obtaining by sense-enhancing technology any information regarding the interior of the home
that could not otherwise have been obtained without physical “intrusion into a constitutionally
protected area” constitutes a search—at least where (as here) the technology in question is not
in general public use. This assures preservation of that degree of privacy against government
that existed when the Fourth Amendment was adopted. On the basis of this criterion, the
information obtained by the thermal imager in this case was the product of a search.

The Government maintains, however, that the thermal imaging must be upheld because it
detected “only heat radiating from the external surface of the house.” But just as a thermal
imager captures only heat emanating from a house, so also a powerful directional microphone
picks up only sound emanating from a house—and a satellite capable of scanning from many
miles away would pick up only visible light emanating from a house. We rejected such a
mechanical interpretation of the Fourth Amendment in Katz, where the eavesdropping device
picked up only sound waves that reached the exterior of the phone booth. Reversing that
approach would leave the homeowner at the mercy of advancing technology—including
imaging technology that could discern all human activity in the home. While the technology
used in the present case was relatively crude, the rule we adopt must take account of more
sophisticated systems that are already in use or in development.

The Government also contends that the thermal imaging was constitutional because it did not
“detect private activities occurring in private areas.” The Fourth Amendment’s protection of
the home has never been tied to measurement of the quality or quantity of information
obtained. In the home, our cases show, all details are intimate details, because the entire area
is held safe from prying government eyes.

Limiting the prohibition of thermal imaging to “intimate details” would not only be wrong in
principle; it would be impractical in application, failing to provide “a workable accommodation
between the needs of law enforcement and the interests protected by the Fourth Amendment.”
To begin with, there is no necessary connection between the sophistication of the surveillance
equipment and the “intimacy” of the details that it observes—which means that one cannot say

(and the police cannot be assured) that use of the relatively crude equipment at issue here will
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always be lawful. The Agema Thermovision 210 might disclose, for example, at what hour each
night the lady of the house takes her daily sauna and bath—a detail that many would consider
“intimate”; and a much more sophisticated system might detect nothing more intimate than
the fact that someone left a closet light on. We could not, in other words, develop a rule
approving only that through-the-wall surveillance which identifies objects no smaller than 36
by 36 inches, but would have to develop a jurisprudence specifying which home activities are
“intimate” and which are not. And even when (if ever) that jurisprudence were fully developed,
no police officer would be able to know in advance whether his through-the-wall surveillance
picks up “intimate” details—and thus would be unable to know in advance whether it is
constitutional.

We have said that the Fourth Amendment draws “a firm line at the entrance to the house.”
That line, we think, must be not only firm but also bright—which requires clear specification of
those methods of surveillance that require a warrant. While it is certainly possible to conclude
from the videotape of the thermal imaging that occurred in this case that no “significant”
compromise of the homeowner’s privacy has occurred, we must take the long view, from the
original meaning of the Fourth Amendment forward.

Where, as here, the Government uses a device that is not in general public use, to explore
details of the home that would previously have been unknowable without physical intrusion,
the surveillance is a “search” and is presumptively unreasonable without a warrant.

Since we hold the Thermovision imaging to have been an unlawful search, it will remain for the
District Court to determine whether, without the evidence it provided, the search warrant
issued in this case was supported by probable cause—and if not, whether there is any other
basis for supporting admission of the evidence that the search pursuant to the warrant
produced.

The judgment of the Court of Appeals is reversed; the case is remanded for further proceedings
consistent with this opinion.

Justice STEVENS, with whom THE CHIEF JUSTICE, Justice O’CONNOR, and Justice
KENNEDY join, dissenting.

There is, in my judgment, a distinction of constitutional magnitude between “through-the-wall
surveillance” that gives the observer or listener direct access to information in a private area,
on the one hand, and the thought processes used to draw inferences from information in the
public domain, on the other hand. The Court has crafted a rule that purports to deal with direct
observations of the inside of the home, but the case before us merely involves indirect
deductions from “off-the-wall” surveillance, that is, observations of the exterior of the home.
Those observations were made with a fairly primitive thermal imager that gathered data
exposed on the outside of petitioner’s home but did not invade any constitutionally protected
interest in privacy. Moreover, I believe that the supposedly “bright-line” rule the Court has
created in response to its concerns about future technological developments is unnecessary,
unwise, and inconsistent with the Fourth Amendment.
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I

There is no need for the Court to craft a new rule to decide this case, as it is controlled by
established principles from our Fourth Amendment jurisprudence. One of those core
principles, of course, is that “searches and seizures inside a home without a warrant are
presumptively unreasonable.” But it is equally well settled that searches and seizures of
property in plain view are presumptively reasonable. ““What a person knowingly exposes to the
public, even in his own home or office, is not a subject of Fourth Amendment protection.” That
is the principle implicated here.

While the Court “take[s] the long view” and decides this case based largely on the potential of
yet-to-be-developed technology that might allow “through-the-wall surveillance,” this case
involves nothing more than off-the-wall surveillance by law enforcement officers to gather
information exposed to the general public from the outside of petitioner’s home. All that the
infrared camera did in this case was passively measure heat emitted from the exterior surfaces
of petitioner’s home; all that those measurements showed were relative differences in emission
levels, vaguely indicating that some areas of the roof and outside walls were warmer than
others. As still images from the infrared scans show, no details regarding the interior of
petitioner’s home were revealed. Unlike an x-ray scan, or other possible “through-the-wall”
techniques, the detection of infrared radiation emanating from the home did not accomplish
“an unauthorized physical penetration into the premises,” nor did it “obtain information that it
could not have obtained by observation from outside the curtilage of the house.”

Indeed, the ordinary use of the senses might enable a neighbor or passerby to notice the heat
emanating from a building, particularly if it is vented, as was the case here. Additionally, any
member of the public might notice that one part of a house is warmer than another part or a
nearby building if, for example, rainwater evaporates or snow melts at different rates across its
surfaces. Such use of the senses would not convert into an unreasonable search if, instead, an
adjoining neighbor allowed an officer onto her property to verify her perceptions with a
sensitive thermometer. Nor, in my view, does such observation become an unreasonable search
if made from a distance with the aid of a device that merely discloses that the exterior of one
house, or one area of the house, is much warmer than another. Nothing more occurred in this
case.

Thus, the notion that heat emissions from the outside of a dwelling are a private matter
implicating the protections of the Fourth Amendment (the text of which guarantees the right of
people “to be secure in their ... houses” against unreasonable searches and seizures (emphasis
added)) is not only unprecedented but also quite difficult to take seriously. Heat waves, like
aromas that are generated in a kitchen, or in a laboratory or opium den, enter the public
domain if and when they leave a building. A subjective expectation that they would remain
private is not only implausible but also surely not “one that society is prepared to recognize as
‘reasonable.”

To be sure, the homeowner has a reasonable expectation of privacy concerning what takes

place within the home, and the Fourth Amendment’s protection against physical invasions of

the home should apply to their functional equivalent. But the equipment in this case did not

penetrate the walls of petitioner’s home, and while it did pick up “details of the home” that
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were exposed to the public, it did not obtain “any information regarding the interior of the
home.” In the Court’s own words, based on what the thermal imager “showed” regarding the
outside of petitioner’s home, the officers “concluded” that petitioner was engaging in illegal
activity inside the home. It would be quite absurd to characterize their thought processes as
“searches,” regardless of whether they inferred (rightly) that petitioner was growing marijuana
in his house, or (wrongly) that “the lady of the house [was taking] her daily sauna and bath.” In
either case, the only conclusions the officers reached concerning the interior of the home were
at least as indirect as those that might have been inferred from the contents of discarded
garbage, or, as in this case, subpoenaed utility records. For the first time in its history, the
Court assumes that an inference can amount to a Fourth Amendment violation.

Notwithstanding the implications of today’s decision, there is a strong public interest in
avoiding constitutional litigation over the monitoring of emissions from homes, and over the
inferences drawn from such monitoring. Just as “the police cannot reasonably be expected to
avert their eyes from evidence of criminal activity that could have been observed by any
member of the public,” so too public officials should not have to avert their senses or their
equipment from detecting emissions in the public domain such as excessive heat, traces of
smoke, suspicious odors, odorless gases, airborne particulates, or radioactive emissions, any of
which could identify hazards to the community. In my judgment, monitoring such emissions
with “sense-enhancing technology,” and drawing useful conclusions from such monitoring, is
an entirely reasonable public service.

On the other hand, the countervailing privacy interest is at best trivial. After all, homes
generally are insulated to keep heat in, rather than to prevent the detection of heat going out,
and it does not seem to me that society will suffer from a rule requiring the rare homeowner
who both intends to engage in uncommon activities that produce extraordinary amounts of
heat, and wishes to conceal that production from outsiders, to make sure that the surrounding
area is well insulated. The interest in concealing the heat escaping from one’s house pales in
significance to “the chief evil against which the wording of the Fourth Amendment is directed,”
the “physical entry of the home.”

Since what was involved in this case was nothing more than drawing inferences from off-the-
wall surveillance, rather than any “through-the-wall” surveillance, the officers’ conduct did not
amount to a search and was perfectly reasonable.

II

Instead of trying to answer the question whether the use of the thermal imager in this case was
even arguably unreasonable, the Court has fashioned a rule that is intended to provide
essential guidance for the day when “more sophisticated systems” gain the “ability to ‘see’
through walls and other opaque barriers.” The newly minted rule encompasses “obtaining [1]
by sense-enhancing technology [2] any information regarding the interior of the home [3] that
could not otherwise have been obtained without physical intrusion into a constitutionally
protected area ... [4] at least where (as here) the technology in question is not in general public
use.” In my judgment, the Court’s new rule is at once too broad and too narrow, and is not
justified by the Court’s explanation for its adoption. As I have suggested, I would not erect a

constitutional impediment to the use of sense-enhancing technology unless it provides its user
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with the functional equivalent of actual presence in the area being searched.

Despite the Court’s attempt to draw a line that is “not only firm but also bright,” the contours
of its new rule are uncertain because its protection apparently dissipates as soon as the relevant
technology is “in general public use.” Yet how much use is general public use is not even hinted
at by the Court’s opinion, which makes the somewhat doubtful assumption that the thermal
imager used in this case does not satisfy that criterion. In any event, putting aside its lack of
clarity, this criterion is somewhat perverse because it seems likely that the threat to privacy will
grow, rather than recede, as the use of intrusive equipment becomes more readily available.

The application of the Court’s new rule to “any information regarding the interior of the home,”
is unnecessarily broad. If it takes sensitive equipment to detect an odor that identifies criminal
conduct and nothing else, the fact that the odor emanates from the interior of a home should
not provide it with constitutional protection. The criterion, moreover, is too sweeping in that
information “regarding” the interior of a home apparently is not just information obtained
through its walls, but also information concerning the outside of the building that could lead to
(however many) inferences “regarding” what might be inside. Under that expansive view, I
suppose, an officer using an infrared camera to observe a man silently entering the side door of
a house at night carrying a pizza might conclude that its interior is now occupied by someone
who likes pizza, and by doing so the officer would be guilty of conducting an unconstitutional
“search” of the home.

Because the new rule applies to information regarding the “interior” of the home, it is too
narrow as well as too broad. Clearly, a rule that is designed to protect individuals from the
overly intrusive use of sense-enhancing equipment should not be limited to a home. If such
equipment did provide its user with the functional equivalent of access to a private place—such
as, for example, the telephone booth involved in Katz, or an office building—then the rule
should apply to such an area as well as to a home.

The final requirement of the Court’s new rule, that the information “could not otherwise have
been obtained without physical intrusion into a constitutionally protected area,” also extends
too far as the Court applies it. As noted, the Court effectively treats the mental process of
analyzing data obtained from external sources as the equivalent of a physical intrusion into the
home. As I have explained, however, the process of drawing inferences from data in the public
domain should not be characterized as a search.

ITI

Although the Court is properly and commendably concerned about the threats to privacy that
may flow from advances in the technology available to the law enforcement profession, it has
unfortunately failed to heed the tried and true counsel of judicial restraint. Instead of
concentrating on the rather mundane issue that is actually presented by the case before it, the
Court has endeavored to craft an all-encompassing rule for the future. It would be far wiser to
give legislators an unimpeded opportunity to grapple with these emerging issues rather than to
shackle them with prematurely devised constitutional constraints.

I respectfully dissent.
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In his majority opinion in United States v. Jones, Justice Scalia distinguished the facts before
the Court in that case from those of a previous case—involving a “beeper”—upon which the
government attempted to rely in its effort to justify placing a GPS device on a vehicle. Here is
the “beeper” case.

Supreme Court of the United States

United States v. Leroy Carlton Knotts
Decided March 2, 1983 — 460 U.S. 276

REHNQUIST, Justice.

A beeper is a radio transmitter, usually battery operated, which emits periodic signals that can
be picked up by a radio receiver. In this case, a beeper was placed in a five gallon drum
containing chloroform purchased by one of respondent’s codefendants. By monitoring the
progress of a car carrying the chloroform Minnesota law enforcement agents were able to trace
the can of chloroform from its place of purchase in Minneapolis, Minnesota to respondent’s
secluded cabin near Shell Lake, Wisconsin. The issue presented by the case is whether such use
of a beeper violated respondent’s rights secured by the Fourth Amendment to the United States
Constitution.
I

Respondent and two codefendants were charged in the United States District Court for the
District of Minnesota with conspiracy to manufacture controlled substances, including but not
limited to methamphetamine.

Suspicion attached to this trio when the 3M Company, which manufactures chemicals in St.
Paul, notified a narcotics investigator for the Minnesota Bureau of Criminal Apprehension that
Armstrong, a former 3M employee, had been stealing chemicals which could be used in
manufacturing illicit drugs. Visual surveillance of Armstrong revealed that after leaving the
employ of 3M Company, he had been purchasing similar chemicals from the Hawkins
Chemical Company in Minneapolis. The Minnesota narcotics officers observed that after
Armstrong had made a purchase, he would deliver the chemicals to codefendant Petschen.

With the consent of the Hawkins Chemical Company, officers installed a beeper inside a five
gallon container of chloroform, one of the so-called “precursor” chemicals used to manufacture
illicit drugs. Hawkins agreed that when Armstrong next purchased chloroform, the chloroform
would be placed in this particular container. When Armstrong made the purchase, officers
followed the car in which the chloroform had been placed, maintaining contact by using both
visual surveillance and a monitor which received the signals sent from the beeper.

Armstrong proceeded to Petschen’s house, where the container was transferred to Petschen’s

automobile. Officers then followed that vehicle eastward towards the state line, across the St.

Croix River, and into Wisconsin. During the latter part of this journey, Petschen began making

evasive maneuvers, and the pursuing agents ended their visual surveillance. At about the same
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time officers lost the signal from the beeper, but with the assistance of a monitoring device
located in a helicopter the approximate location of the signal was picked up again about one
hour later. The signal now was stationary and the location identified was a cabin occupied by
respondent near Shell Lake, Wisconsin. The record before us does not reveal that the beeper
was used after the location in the area of the cabin had been initially determined.

Relying on the location of the chloroform derived through the use of the beeper and additional
information obtained during three days of intermittent visual surveillance of respondent’s
cabin, officers secured a search warrant. During execution of the warrant, officers discovered a
fully operable, clandestine drug laboratory in the cabin. In the laboratory area officers found
formulas for amphetamine and methamphetamine, over $10,000 worth of laboratory
equipment, and chemicals in quantities sufficient to produce 14 pounds of pure amphetamine.
Under a barrel outside the cabin, officers located the five gallon container of chloroform.

After his motion to suppress evidence based on the warrantless monitoring of the beeper was
denied, respondent was convicted for conspiring to manufacture controlled substances. He was
sentenced to five years imprisonment. A divided panel of the United States Court of Appeals for
the Eighth Circuit reversed the conviction, finding that the monitoring of the beeper was
prohibited by the Fourth Amendment because its use had violated respondent’s reasonable
expectation of privacy, and that all information derived after the location of the cabin was a
fruit of the illegal beeper monitoring. We granted certiorari, and we now reverse the judgment
of the Court of Appeals.

II

The governmental surveillance conducted by means of the beeper in this case amounted
principally to the following of an automobile on public streets and highways. We have
commented more than once on the diminished expectation of privacy in an automobile:

“One has a lesser expectation of privacy in a motor vehicle because its function is
transportation and it seldom serves as one’s residence or as the repository of personal effects. A
car has little capacity for escaping public scrutiny. It travels public thoroughfares where both
its occupants and its contents are in plain view.”

A person travelling in an automobile on public thoroughfares has no reasonable expectation of
privacy in his movements from one place to another. When Petschen travelled over the public
streets he voluntarily conveyed to anyone who wanted to look the fact that he was travelling
over particular roads in a particular direction, the fact of whatever stops he made, and the fact
of his final destination when he exited from public roads onto private property.

Respondent Knotts, as the owner of the cabin and surrounding premises to which Petschen
drove, undoubtedly had the traditional expectation of privacy within a dwelling place insofar as
the cabin was concerned:

“Crime, even in the privacy of one’s own quarters, is, of course, of grave concern to society, and
the law allows such crime to be reached on proper showing. The right of officers to thrust

themselves into a home is also of grave concern, not only to the individual, but to a society
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which chooses to dwell in reasonable security and freedom from surveillance. When the right
of privacy must reasonably yield to the right of search is, as a rule, to be decided by a judicial
officer, not by a policeman or government enforcement agent.”

But no such expectation of privacy extended to the visual observation of Petschen’s automobile
arriving on his premises after leaving a public highway, nor to movements of objects such as
the drum of chloroform outside the cabin in the “open fields.”

Visual surveillance from public places along Petschen’s route or adjoining Knotts’ premises
would have sufficed to reveal all of these facts to the police. The fact that the officers in this
case relied not only on visual surveillance, but on the use of the beeper to signal the presence of
Petschen’s automobile to the police receiver, does not alter the situation. Nothing in the Fourth
Amendment prohibited the police from augmenting the sensory faculties bestowed upon them
at birth with such enhancement as science and technology afforded them in this case.

Respondent specifically attacks the use of the beeper insofar as it was used to determine that
the can of chloroform had come to rest on his property at Shell Lake, Wisconsin. He repeatedly
challenges the “use of the beeper to determine the location of the chemical drum at
Respondent’s premises[;]” he states that “[t]he government thus overlooks the fact that this
case involves the sanctity of Respondent’s residence, which is accorded the greatest protection
available under the Fourth Amendment.”

We think that respondent’s contentions to some extent lose sight of the limited use which the
government made of the signals from this particular beeper. As we have noted, nothing in this
record indicates that the beeper signal was received or relied upon after it had indicated that
the drum containing the chloroform had ended its automotive journey at rest on respondent’s
premises in rural Wisconsin. Admittedly, because of the failure of the visual surveillance, the
beeper enabled the law enforcement officials in this case to ascertain the ultimate resting place
of the chloroform when they would not have been able to do so had they relied solely on their
naked eyes. But scientific enhancement of this sort raises no constitutional issues which visual
surveillance would not also raise. A police car following Petschen at a distance throughout his
journey could have observed him leaving the public highway and arriving at the cabin owned
by respondent, with the drum of chloroform still in the car. This fact, along with others, was
used by the government in obtaining a search warrant which led to the discovery of the
clandestine drug laboratory. But there is no indication that the beeper was used in any way to
reveal information as to the movement of the drum within the cabin, or in any way that would
not have been visible to the naked eye from outside the cabin.

We thus return to the question posed at the beginning of our inquiry in discussing Katz, supra;
did monitoring the beeper signals complained of by respondent invade any legitimate
expectation of privacy on his part? For the reasons previously stated, we hold they did not.
Since they did not, there was neither a “search” nor a “seizure” within the contemplation of the
Fourth Amendment. The judgment of the Court of Appeals is therefore

Reversed.

Justice STEVENS, with whom Justice BRENNAN, and Justice MARSHALL join, concurring in
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the judgment.

Since the respondent in this case has never questioned the installation of the radio transmitter
in the chloroform drum, I agree that it was entirely reasonable for the police officers to make
use of the information received over the airwaves when they were trying to ascertain the
ultimate destination of the chloroform. I do not join the Court’s opinion, however, because it
contains two unnecessarily broad dicta: one distorts the record in this case, and both may
prove confusing to courts that must apply this decision in the future.

First, the Court implies that the chloroform drum was parading in “open fields” outside of the
cabin, in a manner tantamount to its public display on the highways. The record does not
support that implication.

Second, the Court suggests that the Fourth Amendment does not inhibit “the police from
augmenting the sensory facilities bestowed upon them at birth with such enhancement as
science and technology afforded them.” But the Court held to the contrary in Katz v. United
States. Although the augmentation in this case was unobjectionable, it by no means follows
that the use of electronic detection techniques does not implicate especially sensitive concerns.

Accordingly, I concur in the judgment.

The ubiquitous use of mobile phones, by which users not only have conversations but also
transmit all sorts of sensitive data, has raised important questions about when the government
may intercept information transmitted by phone users. This is not, however, a new issue. More
than four decades ago, police obtained certain information from a suspect’s telephone
company, and prosecutors used that information against the defendant at trial. Here is the
resulting Fourth Amendment case.

Supreme Court of the United States

Michael Lee Smith v. Maryland
Decided June 20, 1979 — 442 U.S. 735
Mr. Justice BLACKMUN delivered the opinion of the Court.

This case presents the question whether the installation and use of a pen register! constitutes a
“search” within the meaning of the Fourth Amendment.

1 [Footnote 1 by the Court] “A pen register is a mechanical device that records the numbers dialed on a telephone
by monitoring the electrical impulses caused when the dial on the telephone is released. It does not overhear oral
communications and does not indicate whether calls are actually completed.” A pen register is “usually installed at
a central telephone facility [and] records on a paper tape all numbers dialed from [the] line” to which it is
attached.
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On March 5, 1976, in Baltimore, Md., Patricia McDonough was robbed. She gave the police a
description of the robber and of a 1975 Monte Carlo automobile she had observed near the
scene of the crime. After the robbery, McDonough began receiving threatening and obscene
phone calls from a man identifying himself as the robber. On one occasion, the caller asked
that she step out on her front porch; she did so, and saw the 1975 Monte Carlo she had earlier
described to police moving slowly past her home. On March 16, police spotted a man who met
McDonough’s description driving a 1975 Monte Carlo in her neighborhood. By tracing the
license plate number, police learned that the car was registered in the name of petitioner,
Michael Lee Smith.

The next day, the telephone company, at police request, installed a pen register at its central
offices to record the numbers dialed from the telephone at petitioner’s home. The police did
not get a warrant or court order before having the pen register installed. The register revealed
that on March 17 a call was placed from petitioner’s home to McDonough’s phone. On the basis
of this and other evidence, the police obtained a warrant to search petitioner’s residence. The
search revealed that a page in petitioner’s phone book was turned down to the name and
number of Patricia McDonough; the phone book was seized. Petitioner was arrested, and a six-
man lineup was held on March 19. McDonough identified petitioner as the man who had
robbed her.

Petitioner was indicted in the Criminal Court of Baltimore for robbery. By pretrial motion, he
sought to suppress “all fruits derived from the pen register” on the ground that the police had
failed to secure a warrant prior to its installation. The trial court denied the suppression
motion, holding that the warrantless installation of the pen register did not violate the Fourth
Amendment. Petitioner then waived a jury, and the case was submitted to the court on an
agreed statement of facts. The pen register tape (evidencing the fact that a phone call had been
made from petitioner’s phone to McDonough’s phone) and the phone book seized in the search
of petitioner’s residence were admitted into evidence against him. Petitioner was convicted,
and was sentenced to six years. He appealed to the Maryland Court of Special Appeals, but the
Court of Appeals of Maryland issued a writ of certiorari to the intermediate court in advance of
its decision in order to consider whether the pen register evidence had been properly admitted
at petitioner’s trial.

The Court of Appeals affirmed the judgment of conviction, holding that “there is no
constitutionally protected reasonable expectation of privacy in the numbers dialed into a
telephone system and hence no search within the fourth amendment is implicated by the use of
a pen register installed at the central offices of the telephone company.” Because there was no
“search,” the court concluded, no warrant was needed. Certiorari was granted.

IT

A

In determining whether a particular form of government-initiated electronic surveillance is a
“search” within the meaning of the Fourth Amendment, our lodestar is Katz v. United States,

389 U.S. 347 (1967).

Consistently with Katz, this Court uniformly has held that the application of the Fourth
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Amendment depends on whether the person invoking its protection can claim a “justifiable,” a
“reasonable,” or a “legitimate expectation of privacy” that has been invaded by government
action. This inquiry, as Mr. Justice Harlan aptly noted in his Katz concurrence, normally
embraces two discrete questions. The first is whether the individual, by his conduct, has
“exhibited an actual (subjective) expectation of privacy”’—whether, in the words of the Katz
majority, the individual has shown that “he seeks to preserve [something] as private.” The
second question is whether the individual’s subjective expectation of privacy is “one that
society is prepared to recognize as ‘reasonable’”’—whether, in the words of the Katz majority,
the individual’s expectation, viewed objectively, is “justifiable” under the circumstances.

B

In applying the Katz analysis to this case, it is important to begin by specifying precisely the
nature of the state activity that is challenged. The activity here took the form of installing and
using a pen register. Since the pen register was installed on telephone company property at the
telephone company’s central offices, petitioner obviously cannot claim that his “property” was
invaded or that police intruded into a “constitutionally protected area.” Petitioner’s claim,
rather, is that, notwithstanding the absence of a trespass, the State, as did the Government in
Katz, infringed a “legitimate expectation of privacy” that petitioner held. Yet a pen register
differs significantly from the listening device employed in Katz, for pen registers do not acquire
the contents of communications. This Court recently noted:

“Indeed, a law enforcement official could not even determine from the use of a pen register
whether a communication existed. These devices do not hear sound. They disclose only the
telephone numbers that have been dialed—a means of establishing communication. Neither
the purport of any communication between the caller and the recipient of the call, their
identities, nor whether the call was even completed is disclosed by pen registers.”

Given a pen register’s limited capabilities, therefore, petitioner’s argument that its installation
and use constituted a “search” necessarily rests upon a claim that he had a “legitimate
expectation of privacy” regarding the numbers he dialed on his phone.

This claim must be rejected. First, we doubt that people in general entertain any actual
expectation of privacy in the numbers they dial. All telephone users realize that they must
“convey” phone numbers to the telephone company, since it is through telephone company
switching equipment that their calls are completed. All subscribers realize, moreover, that the
phone company has facilities for making permanent records of the numbers they dial, for they
see a list of their long-distance (toll) calls on their monthly bills. In fact, pen registers and
similar devices are routinely used by telephone companies “for the purposes of checking billing
operations, detecting fraud and preventing violations of law.” Electronic equipment is used not
only to keep billing records of toll calls, but also “to keep a record of all calls dialed from a
telephone which is subject to a special rate structure.” Pen registers are regularly employed “to
determine whether a home phone is being used to conduct a business, to check for a defective
dial, or to check for overbilling.” Although most people may be oblivious to a pen register’s
esoteric functions, they presumably have some awareness of one common use: to aid in the
identification of persons making annoying or obscene calls. Most phone books tell subscribers,
on a page entitled “Consumer Information,” that the company “can frequently help in
identifying to the authorities the origin of unwelcome and troublesome calls.” Telephone users,
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in sum, typically know that they must convey numerical information to the phone company;
that the phone company has facilities for recording this information; and that the phone
company does in fact record this information for a variety of legitimate business purposes.
Although subjective expectations cannot be scientifically gauged, it is too much to believe that
telephone subscribers, under these circumstances, harbor any general expectation that the
numbers they dial will remain secret.

Petitioner argues, however, that, whatever the expectations of telephone users in general, he
demonstrated an expectation of privacy by his own conduct here, since he “us[ed] the
telephone in his house to the exclusion of all others.” But the site of the call is immaterial for
purposes of analysis in this case. Although petitioner’s conduct may have been calculated to
keep the contents of his conversation private, his conduct was not and could not have been
calculated to preserve the privacy of the number he dialed. Regardless of his location,
petitioner had to convey that number to the telephone company in precisely the same way if he
wished to complete his call. The fact that he dialed the number on his home phone rather than
on some other phone could make no conceivable difference, nor could any subscriber rationally
think that it would.

Second, even if petitioner did harbor some subjective expectation that the phone numbers he
dialed would remain private, this expectation is not “one that society is prepared to recognize
as ‘reasonable.”” This Court consistently has held that a person has no legitimate expectation of
privacy in information he voluntarily turns over to third parties.

This analysis dictates that petitioner can claim no legitimate expectation of privacy here. When
he used his phone, petitioner voluntarily conveyed numerical information to the telephone
company and “exposed” that information to its equipment in the ordinary course of business.
In so doing, petitioner assumed the risk that the company would reveal to police the numbers
he dialed. The switching equipment that processed those numbers is merely the modern
counterpart of the operator who, in an earlier day, personally completed calls for the
subscriber. Petitioner concedes that if he had placed his calls through an operator, he could
claim no legitimate expectation of privacy. We are not inclined to hold that a different
constitutional result is required because the telephone company has decided to automate.

We therefore conclude that petitioner in all probability entertained no actual expectation of
privacy in the phone numbers he dialed, and that, even if he did, his expectation was not
“legitimate.” The installation and use of a pen register, consequently, was not a “search,” and
no warrant was required. The judgment of the Maryland Court of Appeals is affirmed.

Mr. Justice POWELL took no part in the consideration or decision of this case.
Mr. Justice STEWART, with whom Mr. Justice BRENNAN joins, dissenting.

I am not persuaded that the numbers dialed from a private telephone fall outside the
constitutional protection of the Fourth and Fourteenth Amendments.

In Katz v. United States, the Court acknowledged the “vital role that the public telephone has
come to play in private communication[s].” The role played by a private telephone is even more
vital, and since Katz it has been abundantly clear that telephone conversations carried on by
people in their homes or offices are fully protected.
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Nevertheless, the Court today says that those safeguards do not extend to the numbers dialed
from a private telephone, apparently because when a caller dials a number the digits may be
recorded by the telephone company for billing purposes. But that observation no more than
describes the basic nature of telephone calls. A telephone call simply cannot be made without
the use of telephone company property and without payment to the company for the service.
The telephone conversation itself must be electronically transmitted by telephone company
equipment, and may be recorded or overheard by the use of other company equipment. Yet we
have squarely held that the user of even a public telephone is entitled “to assume that the
words he utters into the mouthpiece will not be broadcast to the world.”

The central question in this case is whether a person who makes telephone calls from his home
is entitled to make a similar assumption about the numbers he dials. What the telephone
company does or might do with those numbers is no more relevant to this inquiry than it would
be in a case involving the conversation itself. It is simply not enough to say, after Katz, that
there is no legitimate expectation of privacy in the numbers dialed because the caller assumes
the risk that the telephone company will disclose them to the police.

I think that the numbers dialed from a private telephone—like the conversations that occur
during a call—are within the constitutional protection recognized in Katz. It seems clear to me
that information obtained by pen register surveillance of a private telephone is information in
which the telephone subscriber has a legitimate expectation of privacy. The information
captured by such surveillance emanates from private conduct within a person’s home or
office—locations that without question are entitled to Fourth and Fourteenth Amendment
protection. Further, that information is an integral part of the telephonic communication that
under Katz is entitled to constitutional protection, whether or not it is captured by a trespass
into such an area.

The numbers dialed from a private telephone—although certainly more prosaic than the
conversation itself—are not without “content.” Most private telephone subscribers may have
their own numbers listed in a publicly distributed directory, but I doubt there are any who
would be happy to have broadcast to the world a list of the local or long distance numbers they
have called. This is not because such a list might in some sense be incriminating, but because it
easily could reveal the identities of the persons and the places called, and thus reveal the most
intimate details of a person’s life.

I respectfully dissent.
Mr. Justice MARSHALL, with whom Mr. Justice BRENNAN joins, dissenting.

The Court concludes that because individuals have no actual or legitimate expectation of
privacy in information they voluntarily relinquish to telephone companies, the use of pen
registers by government agents is immune from Fourth Amendment scrutiny. I respectfully
dissent.

Applying the standards set forth in Katz v. United States, the Court first determines that
telephone subscribers have no subjective expectations of privacy concerning the numbers they
dial. To reach this conclusion, the Court posits that individuals somehow infer from the long-
distance listings on their phone bills, and from the cryptic assurances of “help” in tracing
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obscene calls included in “most” phone books, that pen registers are regularly used for
recording local calls. But even assuming, as I do not, that individuals “typically know” that a
phone company monitors calls for internal reasons, it does not follow that they expect this
information to be made available to the public in general or the government in particular.
Privacy is not a discrete commodity, possessed absolutely or not at all. Those who disclose
certain facts to a bank or phone company for a limited business purpose need not assume that
this information will be released to other persons for other purposes.

The crux of the Court’s holding, however, is that whatever expectation of privacy petitioner
may in fact have entertained regarding his calls, it is not one “society is prepared to recognize
as ‘reasonable’.” In so ruling, the Court determines that individuals who convey information to
third parties have “assumed the risk” of disclosure to the government. This analysis is

misconceived in two critical respects.

Implicit in the concept of assumption of risk is some notion of choice. At least in the third-
party consensual surveillance cases, which first incorporated risk analysis into Fourth
Amendment doctrine, the defendant presumably had exercised some discretion in deciding
who should enjoy his confidential communications. By contrast here, unless a person is
prepared to forgo use of what for many has become a personal or professional necessity, he
cannot help but accept the risk of surveillance. It is idle to speak of “assuming” risks in contexts
where, as a practical matter, individuals have no realistic alternative.

More fundamentally, to make risk analysis dispositive in assessing the reasonableness of
privacy expectations would allow the government to define the scope of Fourth Amendment
protections. For example, law enforcement officials, simply by announcing their intent to
monitor the content of random samples of first-class mail or private phone conversations,
could put the public on notice of the risks they would thereafter assume in such
communications. Yet, although acknowledging this implication of its analysis, the Court is
willing to concede only that, in some circumstances, a further “normative inquiry would be
proper.” No meaningful effort is made to explain what those circumstances might be, or why
this case is not among them.

In my view, whether privacy expectations are legitimate within the meaning of Katz depends
not on the risks an individual can be presumed to accept when imparting information to third
parties, but on the risks he should be forced to assume in a free and open society. By its terms,
the constitutional prohibition of unreasonable searches and seizures assigns to the judiciary
some prescriptive responsibility. As Mr. Justice Harlan, who formulated the standard the Court
applies today, himself recognized: “[s]ince it is the task of the law to form and project, as well
as mirror and reflect, we should not ... merely recite ... risks without examining the desirability
of saddling them upon society.” In making this assessment, courts must evaluate the “intrinsic
character” of investigative practices with reference to the basic values underlying the Fourth
Amendment. And for those “extensive intrusions that significantly jeopardize [individuals’]
sense of security ... more than self-restraint by law enforcement officials is required.”

The use of pen registers, I believe, constitutes such an extensive intrusion. To hold otherwise
ignores the vital role telephonic communication plays in our personal and professional
relationships, as well as the First and Fourth Amendment interests implicated by unfettered
official surveillance. Privacy in placing calls is of value not only to those engaged in criminal

Class 3 — Page 75



activity. The prospect of unregulated governmental monitoring will undoubtedly prove
disturbing even to those with nothing illicit to hide. Many individuals, including members of
unpopular political organizations or journalists with confidential sources, may legitimately
wish to avoid disclosure of their personal contacts. Permitting governmental access to
telephone records on less than probable cause may thus impede certain forms of political
affiliation and journalistic endeavor that are the hallmark of a truly free society. Particularly
given the Government’s previous reliance on warrantless telephonic surveillance to trace
reporters’ sources and monitor protected political activity, I am unwilling to insulate use of pen
registers from independent judicial review.

Just as one who enters a public telephone booth is “entitled to assume that the words he utters
into the mouthpiece will not be broadcast to the world,” so too, he should be entitled to assume
that the numbers he dials in the privacy of his home will be recorded, if at all, solely for the
phone company’s business purposes. Accordingly, I would require law enforcement officials to
obtain a warrant before they enlist telephone companies to secure information otherwise
beyond the government’s reach.

In our next class, we will study the concept of “open fields,” to which the majority and dissent
referred in Knotts. We will also consider police use of aerial surveillance, which required
further elaboration of the Court’s definition of “search.”

Then, in Class 5, during which we will wrap up our discussion of “what is a search,” we will

consider (1) more recent judicial analysis inspired by modern phone technology and (2) police
use of dogs.
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THE FOURTH AMENDMENT
Class 4
What Is a Search?: More Specifics

The Fourth Amendment protects the people’s “persons, houses, papers, and effects.” While this
language is quite broad, it does not include everything someone might possess or wish to
protect from intrusion. For example, if one owns agricultural land far from any “house,” that
land is not a person, a house, a paper, or an effect. Police searches of such land, therefore, are
not “searches” regulated by the Fourth Amendment. In the next two cases, the Court attempts
to define the barrier separating the “curtilage” (an area near a house that is treated as a “house”
for Fourth Amendment purposes) from the “open fields” (which enjoy no Fourth Amendment
protection).

Supreme Court of the United States
Ray Oliver v. United States
Decided April 17,1984 — 466 U.S. 170

Justice POWELL delivered the opinion of the Court.

The “open fields” doctrine, first enunciated by this Court in Hester v. United States, 265 U.S.
57 (1924), permits police officers to enter and search a field without a warrant. We granted
certiorari to clarify confusion that has arisen as to the continued vitality of the doctrine.

I

Acting on reports that marihuana was being raised on the farm of petitioner Oliver, two
narcotics agents of the Kentucky State Police went to the farm to investigate. Arriving at the
farm, they drove past petitioner’s house to a locked gate with a “No Trespassing” sign. A
footpath led around one side of the gate. The agents walked around the gate and along the road
for several hundred yards, passing a barn and a parked camper. At that point, someone
standing in front of the camper shouted: “No hunting is allowed, come back up here.” The
officers shouted back that they were Kentucky State Police officers, but found no one when they
returned to the camper. The officers resumed their investigation of the farm and found a field
of marihuana over a mile from petitioner’s home.

Petitioner was arrested and indicted for “manufactur[ing]” a “controlled substance.” After a
pretrial hearing, the District Court suppressed evidence of the discovery of the marihuana field.
Applying Katz v. United States, the court found that petitioner had a reasonable expectation
that the field would remain private because petitioner “had done all that could be expected of
him to assert his privacy in the area of farm that was searched.” He had posted “No
Trespassing” signs at regular intervals and had locked the gate at the entrance to the center of
the farm. Further, the court noted that the field itself is highly secluded: it is bounded on all
sides by woods, fences, and embankments and cannot be seen from any point of public access.
The court concluded that this was not an “open” field that invited casual intrusion.
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The Court of Appeals for the Sixth Circuit, sitting en banc, reversed the District Court. The
court concluded that Katz, upon which the District Court relied, had not impaired the vitality
of the open fields doctrine of Hester. Rather, the open fields doctrine was entirely compatible
with Katz’' emphasis on privacy. The court reasoned that the “human relations that create the
need for privacy do not ordinarily take place” in open fields, and that the property owner’s
common-law right to exclude trespassers is insufficiently linked to privacy to warrant the
Fourth Amendment’s protection. We granted certiorari.

IT

The rule announced in Hester v. United States was founded upon the explicit language of the
Fourth Amendment. That Amendment indicates with some precision the places and things
encompassed by its protections. As Justice Holmes explained for the Court in his
characteristically laconic style: “[T]he special protection accorded by the Fourth Amendment to
the people in their ‘persons, houses, papers, and effects,’ is not extended to the open fields. The
distinction between the latter and the house is as old as the common law.”

Nor are the open fields “effects” within the meaning of the Fourth Amendment. In this respect,
it is suggestive that James Madison’s proposed draft of what became the Fourth Amendment
preserves “[t]he rights of the people to be secured in their persons, their houses, their papers,
and their other property, from all unreasonable searches and seizures....” Although Congress’
revisions of Madison’s proposal broadened the scope of the Amendment in some respects, the
term “effects” is less inclusive than “property” and cannot be said to encompass open fields. We
conclude, as did the Court in deciding Hester v. United States, that the government’s intrusion
upon the open fields is not one of those “unreasonable searches” proscribed by the text of the
Fourth Amendment.

ITI

This interpretation of the Fourth Amendment’s language is consistent with the understanding
of the right to privacy expressed in our Fourth Amendment jurisprudence. Since Katz v. United
States, the touchstone of [Fourth] Amendment analysis has been the question whether a
person has a “constitutionally protected reasonable expectation of privacy.” The Amendment
does not protect the merely subjective expectation of privacy, but only those “expectation|[s]
that society is prepared to recognize as ‘reasonable.”

A

No single factor determines whether an individual legitimately may claim under the Fourth
Amendment that a place should be free of government intrusion not authorized by warrant. In
assessing the degree to which a search infringes upon individual privacy, the Court has given
weight to such factors as the intention of the Framers of the Fourth Amendment, the uses to
which the individual has put a location, and our societal understanding that certain areas
deserve the most scrupulous protection from government invasion. These factors are equally
relevant to determining whether the government’s intrusion upon open fields without a
warrant or probable cause violates reasonable expectations of privacy and is therefore a search
proscribed by the Amendment.
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In this light, the rule of Hester v. United States that we reaffirm today may be understood as
providing that an individual may not legitimately demand privacy for activities conducted out
of doors in fields, except in the area immediately surrounding the home. This rule is true to the
conception of the right to privacy embodied in the Fourth Amendment. The Amendment
reflects the recognition of the Framers that certain enclaves should be free from arbitrary
government interference. For example, the Court since the enactment of the Fourth
Amendment has stressed “the overriding respect for the sanctity of the home that has been
embedded in our traditions since the origins of the Republic.”

In contrast, open fields do not provide the setting for those intimate activities that the
Amendment is intended to shelter from government interference or surveillance. There is no
societal interest in protecting the privacy of those activities, such as the cultivation of crops,
that occur in open fields. Moreover, as a practical matter these lands usually are accessible to
the public and the police in ways that a home, an office, or commercial structure would not be.
It is not generally true that fences or “No Trespassing” signs effectively bar the public from
viewing open fields in rural areas. [P]etitioner Oliver concede[s] that the public and police
lawfully may survey lands from the air. For these reasons, the asserted expectation of privacy in
open fields is not an expectation that “society recognizes as reasonable.”

The historical underpinnings of the open fields doctrine also demonstrate that the doctrine is
consistent with respect for “reasonable expectations of privacy.” As Justice Holmes observed in
Hester, the common law distinguished “open fields” from the “curtilage,” the land immediately
surrounding and associated with the home. The distinction implies that only the curtilage, not
the neighboring open fields, warrants the Fourth Amendment protections that attach to the
home. Thus, courts have extended Fourth Amendment protection to the curtilage; and they
have defined the curtilage, as did the common law, by reference to the factors that determine
whether an individual reasonably may expect that an area immediately adjacent to the home
will remain private. Conversely, the common law implies, as we reaffirm today, that no
expectation of privacy legitimately attaches to open fields.

We conclude, from the text of the Fourth Amendment and from the historical and
contemporary understanding of its purposes, that an individual has no legitimate expectation
that open fields will remain free from warrantless intrusion by government officers.

B

Nor would a case-by-case approach provide a workable accommodation between the needs of
law enforcement and the interests protected by the Fourth Amendment. Under this approach,
police officers would have to guess before every search whether landowners had erected fences
sufficiently high, posted a sufficient number of warning signs, or located contraband in an area
sufficiently secluded to establish a right of privacy. The lawfulness of a search would turn on
“[a] highly sophisticated set of rules, qualified by all sorts of ifs, ands, and buts and requiring
the drawing of subtle nuances and hairline distinctions ....”” This Court repeatedly has
acknowledged the difficulties created for courts, police, and citizens by an ad hoc, case-by-case
definition of Fourth Amendment standards to be applied in differing factual circumstances.
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IV

Nor is the government’s intrusion upon an open field a “search” in the constitutional sense
because that intrusion is a trespass at common law. The existence of a property right is but one
element in determining whether expectations of privacy are legitimate. “The premise that
property interests control the right of the Government to search and seize has been
discredited.” “[E]ven a property interest in premises may not be sufficient to establish a
legitimate expectation of privacy with respect to particular items located on the premises or
activity conducted thereon.”

The common law may guide consideration of what areas are protected by the Fourth
Amendment by defining areas whose invasion by others is wrongful. The law of trespass,
however, forbids intrusions upon land that the Fourth Amendment would not proscribe. For
trespass law extends to instances where the exercise of the right to exclude vindicates no
legitimate privacy interest. Thus, in the case of open fields, the general rights of property
protected by the common law of trespass have little or no relevance to the applicability of the
Fourth Amendment.

\Y%

We conclude that the open fields doctrine, as enunciated in Hester, is consistent with the plain
language of the Fourth Amendment and its historical purposes. Moreover, Justice Holmes’
interpretation of the Amendment in Hester accords with the “reasonable expectation of
privacy” analysis developed in subsequent decisions of this Court. We therefore affirm Oliver v.
United States.

Justice MARSHALL, with whom Justice BRENNAN and Justice STEVENS join, dissenting.

[P]olice officers, ignoring clearly visible “No Trespassing” signs, entered upon private land in
search of evidence of a crime. At a spot that could not be seen from any vantage point
accessible to the public, the police discovered contraband, which was subsequently used to
incriminate the owner of the land. [P]olice [did not] have a warrant authorizing their activities.

The Court holds that police conduct of this sort does not constitute an “unreasonable search”
within the meaning of the Fourth Amendment. The Court reaches that startling conclusion by
two independent analytical routes. First, the Court argues that, because the Fourth
Amendment by its terms renders people secure in their “persons, houses, papers, and effects,”
it is inapplicable to trespasses upon land not lying within the curtilage of a dwelling. Second,
the Court contends that “an individual may not legitimately demand privacy for activities
conducted out of doors in fields, except in the area immediately surrounding the home.”
Because I cannot agree with either of these propositions, I dissent.

I

The first ground on which the Court rests its decision is that the Fourth Amendment “indicates

with some precision the places and things encompassed by its protections,” and that real

property is not included in the list of protected spaces and possessions. This line of argument

has several flaws. Most obviously, it is inconsistent with the results of many of our previous
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decisions, none of which the Court purports to overrule. For example, neither a public
telephone booth nor a conversation conducted therein can fairly be described as a person,
house, paper, or effect; yet we have held that the Fourth Amendment forbids the police without
a warrant to eavesdrop on such a conversation. Nor can it plausibly be argued that an office or
commercial establishment is covered by the plain language of the Amendment; yet we have
held that such premises are entitled to constitutional protection if they are marked in a fashion
that alerts the public to the fact that they are private.

Indeed, the Court’s reading of the plain language of the Fourth Amendment is incapable of
explaining even its own holding in this case. The Court rules that the curtilage, a zone of real
property surrounding a dwelling, is entitled to constitutional protection. We are not told,
however, whether the curtilage is a “house” or an “effect”—or why, if the curtilage can be
incorporated into the list of things and spaces shielded by the Amendment, a field cannot.

IT

The second ground for the Court’s decision is its contention that any interest a landowner
might have in the privacy of his woods and fields is not one that “society is prepared to
recognize as ‘reasonable.” The mode of analysis that underlies this assertion is certainly more
consistent with our prior decisions than that discussed above. But the Court’s conclusion
cannot withstand scrutiny.

A

We have frequently acknowledged that privacy interests are not coterminous with property
rights. However, because “property rights reflect society’s explicit recognition of a person’s
authority to act as he wishes in certain areas, [they] should be considered in determining
whether an individual’s expectations of privacy are reasonable.” Indeed, the Court has
suggested that, insofar as “[o]ne of the main rights attaching to property is the right to exclude
others, ... one who owns or lawfully possesses or controls property will in all likelihood have a
legitimate expectation of privacy by virtue of this right to exclude.”

It is undisputed that Oliver owned the land into which the police intruded. That fact alone
provides considerable support for their assertion of legitimate privacy interests in their woods
and fields. But even more telling is the nature of the sanctions that Oliver could invoke, under
local law, for violation of their property rights. In Kentucky, a knowing entry upon fenced or
otherwise enclosed land, or upon unenclosed land conspicuously posted with signs excluding
the public, constitutes criminal trespass. Thus, positive law not only recognizes the legitimacy
of Oliver’s insistence that strangers keep off [his] land, but subjects those who refuse to respect
[his] wishes to the most severe of penalties—criminal liability. Under these circumstances, it is
hard to credit the Court’s assertion that Oliver’s expectations of privacy were not of a sort that
society is prepared to recognize as reasonable.

* * *

In United States v. Dunn, decided three years after Oliver v. United States, the Court applied
the principles set forth in Oliver to new facts.
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Supreme Court of the United States
United States v. Ronald Dunn
Decided March 3, 1987 — 480 U.S. 294

Justice WHITE delivered the opinion of the Court.

We granted the Government’s petition for certiorari to decide whether the area near a barn,
located approximately 50 yards from a fence surrounding a ranch house, is, for Fourth
Amendment purposes, within the curtilage of the house. The Court of Appeals for the Fifth
Circuit held that the barn lay within the house’s curtilage, and that the District Court should
have suppressed certain evidence obtained as a result of law enforcement officials’ intrusion
onto the area immediately surrounding the barn. We conclude that the barn and the area
around it lay outside the curtilage of the house, and accordingly reverse the judgment of the
Court of Appeals.

I

Respondent Ronald Dale Dunn and a codefendant, Robert Lyle Carpenter, were convicted by a
jury of conspiring to manufacture phenylacetone and amphetamine, and to possess
amphetamine with intent to distribute. Respondent was also convicted of manufacturing these
two controlled substances and possessing amphetamine with intent to distribute. The events
giving rise to respondent’s apprehension and conviction began in 1980 when agents from the
Drug Enforcement Administration (DEA) discovered that Carpenter had purchased large
quantities of chemicals and equipment used in the manufacture of amphetamine and
phenylacetone. DEA agents obtained warrants from a Texas state judge authorizing installation
of miniature electronic transmitter tracking devices, or “beepers,” in an electric hot plate
stirrer, a drum of acetic anhydride, and a container holding phenylacetic acid, a precursor to
phenylacetone. All of these items had been ordered by Carpenter. On September 3, 1980,
Carpenter took possession of the electric hot plate stirrer, but the agents lost the signal from
the “beeper” a few days later. The agents were able to track the “beeper” in the container of
chemicals, however, from October 27, 1980, until November 5, 1980, on which date
Carpenter’s pickup truck, which was carrying the container, arrived at respondent’s ranch.
Aerial photographs of the ranch property showed Carpenter’s truck backed up to a barn behind
the ranch house. The agents also began receiving transmission signals from the “beeper” in the
hot plate stirrer that they had lost in early September and determined that the stirrer was on
respondent’s ranch property.

Respondent’s ranch comprised approximately 198 acres and was completely encircled by a
perimeter fence. The property also contained several interior fences, constructed mainly of
posts and multiple strands of barbed wire. The ranch residence was situated %2 mile from a
public road. A fence encircled the residence and a nearby small greenhouse. Two barns were
located approximately 50 yards from this fence. The front of the larger of the two barns was
enclosed by a wooden fence and had an open overhang. Locked, waist-high gates barred entry
into the barn proper, and netting material stretched from the ceiling to the top of the wooden
gates.
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On the evening of November 5, 1980, law enforcement officials made a warrantless entry onto
respondent’s ranch property. A DEA agent accompanied by an officer from the Houston Police
Department crossed over the perimeter fence and one interior fence. Standing approximately
midway between the residence and the barns, the DEA agent smelled what he believed to be
phenylacetic acid, the odor coming from the direction of the barns. The officers approached the
smaller of the barns—crossing over a barbed wire fence—and, looking into the barn, observed
only empty boxes. The officers then proceeded to the larger barn, crossing another barbed wire
fence as well as a wooden fence that enclosed the front portion of the barn. The officers walked
under the barn’s overhang to the locked wooden gates and, shining a flashlight through the
netting on top of the gates, peered into the barn. They observed what the DEA agent thought to
be a phenylacetone laboratory. The officers did not enter the barn. At this point the officers
departed from respondent’s property, but entered it twice more on November 6 to confirm the
presence of the phenylacetone laboratory.

On November 6, 1980, at 8:30 p.m., a Federal Magistrate issued a warrant authorizing a search
of respondent’s ranch. DEA agents and state law enforcement officials executed the warrant on
November 8, 1980. The officers arrested respondent and seized chemicals and equipment, as
well as bags of amphetamines they discovered in a closet in the ranch house.

The District Court denied respondent’s motion to suppress all evidence seized pursuant to the
warrant and respondent [was] convicted. [T]lhe Court of Appeals reversed respondent’s
conviction. The court concluded that the search warrant had been issued based on information
obtained during the officers’ unlawful warrantless entry onto respondent’s ranch property and,
therefore, all evidence seized pursuant to the warrant should have been suppressed.
Underpinning this conclusion was the court’s reasoning that “the barn in question was within
the curtilage of the residence and was within the protective ambit of the fourth amendment.”
The Government thereupon submitted a petition for certiorari [questioning] whether the barn
lay within the curtilage of the house. We granted the petition and now reverse.

II

The curtilage concept originated at common law to extend to the area immediately surrounding
a dwelling house the same protection under the law of burglary as was afforded the house itself.
The concept plays a part, however, in interpreting the reach of the Fourth Amendment.

Drawing upon the Court’s own cases and the cumulative experience of the lower courts that
have grappled with the task of defining the extent of a home’s curtilage, we believe that
curtilage questions should be resolved with particular reference to four factors: the proximity
of the area claimed to be curtilage to the home, whether the area is included within an
enclosure surrounding the home, the nature of the uses to which the area is put, and the steps
taken by the resident to protect the area from observation by people passing by. We do not
suggest that combining these factors produces a finely tuned formula that, when mechanically
applied, yields a “correct” answer to all extent-of-curtilage questions. Rather, these factors are
useful analytical tools only to the degree that, in any given case, they bear upon the centrally
relevant consideration—whether the area in question is so intimately tied to the home itself
that it should be placed under the home’s “umbrella” of Fourth Amendment protection.

Applying these factors to respondent’s barn and to the area immediately surrounding it, we
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have little difficulty in concluding that this area lay outside the curtilage of the ranch house.

First. The record discloses that the barn was located 50 yards from the fence surrounding the
house and 60 yards from the house itself. Standing in isolation, this substantial distance
supports no inference that the barn should be treated as an adjunct of the house.

Second. It is also significant that respondent’s barn did not lie within the area surrounding the
house that was enclosed by a fence. Viewing the physical layout of respondent’s ranch in its
entirety, it is plain that the fence surrounding the residence serves to demark a specific area of
land immediately adjacent to the house that is readily identifiable as part and parcel of the
house. Conversely, the barn—the front portion itself enclosed by a fence—and the area
immediately surrounding it, stands out as a distinct portion of respondent’s ranch, quite
separate from the residence.

Third. 1t is especially significant that the law enforcement officials possessed objective data
indicating that the barn was not being used for intimate activities of the home. The aerial
photographs showed that the truck Carpenter had been driving that contained the container of
phenylacetic acid was backed up to the barn, “apparently,” in the words of the Court of
Appeals, “for the unloading of its contents.” When on respondent’s property, the officers’
suspicion was further directed toward the barn because of “a very strong odor” of phenylacetic
acid. As the DEA agent approached the barn, he “could hear a motor running, like a pump
motor of some sort ....” Furthermore, the officers detected an “extremely strong” odor of
phenylacetic acid coming from a small crack in the wall of the barn. Finally, as the officers were
standing in front of the barn, immediately prior to looking into its interior through the netting
material, “the smell was very, very strong ... [and the officers] could hear the motor running
very loudly.” When considered together, the above facts indicated to the officers that the use to
which the barn was being put could not fairly be characterized as so associated with the
activities and privacies of domestic life that the officers should have deemed the barn as part of
respondent’s home.

Fourth. Respondent did little to protect the barn area from observation by those standing in
the open fields. Nothing in the record suggests that the various interior fences on respondent’s
property had any function other than that of the typical ranch fence; the fences were designed
and constructed to corral livestock, not to prevent persons from observing what lay inside the
enclosed areas.

ITI

Respondent submits an alternative basis for affirming the judgment below, one that was
presented to but ultimately not relied upon by the Court of Appeals. Respondent asserts that he
possessed an expectation of privacy, independent from his home’s curtilage, in the barn and its
contents, because the barn is an essential part of his business.

We may accept, for the sake of argument, respondent’s submission that his barn enjoyed
Fourth Amendment protection and could not be entered and its contents seized without a
warrant. But it does not follow on the record before us that the officers’ conduct and the

ensuing search and seizure violated the Constitution. It follows that no constitutional violation
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occurred here when the officers crossed over respondent’s ranch-style perimeter fence, and
over several similarly constructed interior fences, prior to stopping at the locked front gate of
the barn. As previously mentioned, the officers never entered the barn, nor did they enter any
other structure on respondent’s premises. Once at their vantage point, they merely stood,
outside the curtilage of the house and in the open fields upon which the barn was constructed,
and peered into the barn’s open front. And, standing as they were in the open fields, the
Constitution did not forbid them to observe the phenylacetone laboratory located in
respondent’s barn.

Under Oliver and Hester, there is no constitutional difference between police observations
conducted while in a public place and while standing in the open fields. Similarly, the fact that
the objects observed by the officers lay within an area that we have assumed, but not decided,
was protected by the Fourth Amendment does not affect our conclusion. The Fourth
Amendment “has never been extended to require law enforcement officers to shield their eyes
when passing by a home on public thoroughfares.” Here, the officers’ use of the beam of a
flashlight, directed through the essentially open front of respondent’s barn, did not transform
their observations into an unreasonable search within the meaning of the Fourth Amendment.

The officers lawfully viewed the interior of respondent’s barn, and their observations were
properly considered by the Magistrate in issuing a search warrant for respondent’s premises.
Accordingly, the judgment of the Court of Appeals is reversed.

Justice BRENNAN, with whom Justice MARSHALL joins, dissenting.

The Government agents’ intrusions upon Ronald Dunn’s privacy and property violated the
Fourth Amendment for two reasons. First, the barnyard invaded by the agents lay within the
protected curtilage of Dunn’s farmhouse. Second, the agents infringed upon Dunn’s reasonable
expectation of privacy in the barn and its contents. Our society is not so exclusively urban that
it is unable to perceive or unwilling to preserve the expectation of farmers and ranchers that
barns and their contents are protected from (literally) unwarranted government intrusion.

The Court states that curtilage questions are often resolved through evaluation of four factors:
The Court applies this test and concludes that Dunn’s barn and barnyard were not within the
curtilage of his dwelling. This conclusion overlooks the role a barn plays in rural life and
ignores extensive authority holding that a barn, when clustered with other outbuildings near
the residence, is part of the curtilage.

State and federal courts have long recognized that a barn, like many other outbuildings, is “a
domestic building constituting an integral part of that group of structures making up the farm
home.” Consequently, the general rule is that the “[c]urtilage includes all outbuildings used in
connection with a residence, such as garages, sheds, [and] barns ... connected with and in close
vicinity of the residence.”

The overwhelming majority of state courts have consistently held that barns are included
within the curtilage of a farmhouse. Federal courts, too, have held that barns, like other rural
outbuildings, lie within the curtilage of the farmhouse. Thus, case law demonstrates that a barn
is an integral part of a farm home and therefore lies within the curtilage. The Court’s opinion
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provides no justification for its indifference to the weight of state and federal precedent.

The Fourth Amendment prohibits police activity which, if left unrestricted, would jeopardize
individuals’ sense of security or would too heavily burden those who wished to guard their
privacy. In this case, in order to look inside respondent’s barn, the DEA agents traveled a one-
half mile off a public road over respondent’s fenced-in property, crossed over three additional
wooden and barbed wire fences, stepped under the eaves of the barn, and then used a flashlight
to peer through otherwise opaque fishnetting. For the police habitually to engage in such
surveillance—without a warrant—is constitutionally intolerable. Because I believe that farmers’
and ranchers’ expectations of privacy in their barns and other outbuildings are expectations
society would regard as reasonable, and because I believe that sanctioning the police behavior
at issue here does violence to the purpose and promise of the Fourth Amendment, I dissent.

* * *

Because the Court treats the curtilage surrounding a home as part of a “house” for Fourth
Amendment purposes, police officers normally cannot walk on to curtilage and look around
with neither permission nor a warrant. In response to this restriction, police have flown over
houses and curtilage, using their eyes and cameras to gain information relevant to criminal
investigations. The next two cases concern such overflights.

Supreme Court of the United States

California v. Ciraolo

Decided May 19, 1986 — 476 U.S. 207
Chief Justice BURGER delivered the opinion of the Court.

We granted certiorari to determine whether the Fourth Amendment is violated by aerial
observation without a warrant from an altitude of 1,000 feet of a fenced-in backyard within the
curtilage of a home.

I

On September 2, 1982, Santa Clara Police received an anonymous telephone tip that marijuana
was growing in respondent’s backyard. Police were unable to observe the contents of
respondent’s yard from ground level because of a 6-foot outer fence and a 10-foot inner fence
completely enclosing the yard. Later that day, Officer Shutz, who was assigned to investigate,
secured a private plane and flew over respondent’s house at an altitude of 1,000 feet, within
navigable airspace; he was accompanied by Officer Rodriguez. Both officers were trained in
marijuana identification. From the overflight, the officers readily identified marijuana plants 8
feet to 10 feet in height growing in a 15- by 25-foot plot in respondent’s yard; they
photographed the area with a standard 35mm camera.

On September 8, 1982, Officer Shutz obtained a search warrant on the basis of an affidavit

describing the anonymous tip and their observations; a photograph depicting respondent’s

house, the backyard, and neighboring homes was attached to the affidavit as an exhibit. The
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warrant was executed the next day and 73 plants were seized; it is not disputed that these were
marijuana.

After the trial court denied respondent’s motion to suppress the evidence of the search,
respondent pleaded guilty to a charge of cultivation of marijuana. The California Court of
Appeal reversed, however, on the ground that the warrantless aerial observation of
respondent’s yard which led to the issuance of the warrant violated the Fourth Amendment.
That court held first that respondent’s backyard marijuana garden was within the “curtilage” of
his home, under Oliver v. United States. The court emphasized that the height and existence of
the two fences constituted “objective criteria from which we may conclude he manifested a
reasonable expectation of privacy by any standard.”

Examining the particular method of surveillance undertaken, the court then found it
“significant” that the flyover “was not the result of a routine patrol conducted for any other
legitimate law enforcement or public safety objective, but was undertaken for the specific
purpose of observing this particular enclosure within [respondent’s] curtilage.” It held this
focused observation was “a direct and unauthorized intrusion into the sanctity of the home”
which violated respondent’s reasonable expectation of privacy. The California Supreme Court
denied the State’s petition for review.

We granted the State’s petition for certiorari. We reverse.

The State argues that respondent has “knowingly exposed” his backyard to aerial observation,
because all that was seen was visible to the naked eye from any aircraft flying overhead. The
State analogizes its mode of observation to a knothole or opening in a fence: if there is an
opening, the police may look.

The California Court of Appeal accepted the analysis that unlike the casual observation of a
private person flying overhead, this flight was focused specifically on a small suburban yard,
and was not the result of any routine patrol overflight. Respondent contends he has done all
that can reasonably be expected to tell the world he wishes to maintain the privacy of his
garden within the curtilage without covering his yard. Such covering, he argues, would defeat
its purpose as an outside living area; he asserts he has not “knowingly” exposed himself to
aerial views.

II

The touchstone of Fourth Amendment analysis is whether a person has a “constitutionally
protected reasonable expectation of privacy.” Katz posits a two-part inquiry: first, has the
individual manifested a subjective expectation of privacy in the object of the challenged search?
Second, is society willing to recognize that expectation as reasonable?

Clearly—and understandably—respondent has met the test of manifesting his own subjective
intent and desire to maintain privacy as to his unlawful agricultural pursuits. It can reasonably
be assumed that the 10-foot fence was placed to conceal the marijuana crop from at least
street-level views. So far as the normal sidewalk traffic was concerned, this fence served that

purpose, because respondent “took normal precautions to maintain his privacy.”
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Yet a 10-foot fence might not shield these plants from the eyes of a citizen or a policeman
perched on the top of a truck or a two-level bus. Whether respondent therefore manifested a
subjective expectation of privacy from all observations of his backyard, or whether instead he
manifested merely a hope that no one would observe his unlawful gardening pursuits, is not
entirely clear in these circumstances. Respondent appears to challenge the authority of
government to observe his activity from any vantage point or place if the viewing is motivated
by a law enforcement purpose, and not the result of a casual, accidental observation.

We turn, therefore, to the second inquiry under Katz, i.e., whether that expectation is
reasonable. In pursuing this inquiry, we must keep in mind that “[t]he test of legitimacy is not
whether the individual chooses to conceal assertedly ‘private’ activity,” but instead “whether
the government’s intrusion infringes upon the personal and societal values protected by the
Fourth Amendment.”

Respondent argues that because his yard was in the curtilage of his home, no governmental
aerial observation is permissible under the Fourth Amendment without a warrant. At common
law, the curtilage is the area to which extends the intimate activity associated with the ‘sanctity
of a man’s home and the privacies of life.”” The protection afforded the curtilage is essentially a
protection of families and personal privacy in an area intimately linked to the home, both
physically and psychologically, where privacy expectations are most heightened. The claimed
area here was immediately adjacent to a suburban home, surrounded by high double fences.
This close nexus to the home would appear to encompass this small area within the curtilage.
Accepting, as the State does, that this yard and its crop fall within the curtilage, the question
remains whether naked-eye observation of the curtilage by police from an aircraft lawfully
operating at an altitude of 1,000 feet violates an expectation of privacy that is reasonable.

That the area is within the curtilage does not itself bar all police observation. The Fourth
Amendment protection of the home has never been extended to require law enforcement
officers to shield their eyes when passing by a home on public thoroughfares. Nor does the
mere fact that an individual has taken measures to restrict some views of his activities preclude
an officer’s observations from a public vantage point where he has a right to be and which
renders the activities clearly visible.

The observations by Officers Shutz and Rodriguez in this case took place within public
navigable airspace in a physically nonintrusive manner; from this point they were able to
observe plants readily discernible to the naked eye as marijuana. That the observation from
aircraft was directed at identifying the plants and the officers were trained to recognize
marijuana is irrelevant. Such observation is precisely what a judicial officer needs to provide a
basis for a warrant. Any member of the public flying in this airspace who glanced down could
have seen everything that these officers observed. On this record, we readily conclude that
respondent’s expectation that his garden was protected from such observation is unreasonable
and is not an expectation that society is prepared to honor.

Reversed.

Justice POWELL, with whom Justice BRENNAN, Justice MARSHALL, and Justice
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BLACKMUN join, dissenting.

Concurring in Katz v. United States, Justice Harlan warned that any decision to construe the
Fourth Amendment as proscribing only physical intrusions by police onto private property “is,
in the present day, bad physics as well as bad law, for reasonable expectations of privacy may
be defeated by electronic as well as physical invasion.” Because the Court today ignores that
warning in an opinion that departs significantly from the standard developed in Katz for
deciding when a Fourth Amendment violation has occurred, I dissent.

The Court [holds] that respondent’s expectation of privacy in the curtilage of his home,
although reasonable as to intrusions on the ground, was unreasonable as to surveillance from
the navigable airspace. In my view, the Court’s holding rests on only one obvious fact, namely,
that the airspace generally is open to all persons for travel in airplanes. The Court does not
explain why this single fact deprives citizens of their privacy interest in outdoor activities in an
enclosed curtilage.

The Court’s holding must rest solely on the fact that members of the public fly in planes and
may look down at homes as they fly over them. The Court does not explain why it finds this fact
to be significant. One may assume that the Court believes that citizens bear the risk that air
travelers will observe activities occurring within backyards that are open to the sun and air.
This risk, the Court appears to hold, nullifies expectations of privacy in those yards even as to
purposeful police surveillance from the air.

This line of reasoning is flawed. First, the actual risk to privacy from commercial or pleasure
aircraft is virtually nonexistent. Travelers on commercial flights, as well as private planes used
for business or personal reasons, normally obtain at most a fleeting, anonymous, and
nondiscriminating glimpse of the landscape and buildings over which they pass. The risk that a
passenger on such a plane might observe private activities, and might connect those activities
with particular people, is simply too trivial to protect against. It is no accident that, as a matter
of common experience, many people build fences around their residential areas, but few build
roofs over their backyards. Therefore, contrary to the Court’s suggestion, people do not
“knowingly expos[e]’” their residential yards “to the public’” merely by failing to build barriers
that prevent aerial surveillance.

Since respondent had a reasonable expectation of privacy in his yard, aerial surveillance
undertaken by the police for the purpose of discovering evidence of crime constituted a
“search” within the meaning of the Fourth Amendment. The indiscriminate nature of aerial
surveillance, illustrated by Officer Shutz’ photograph of respondent’s home and enclosed yard
as well as those of his neighbors, poses “far too serious a threat to privacy interests in the home
to escape entirely some sort of Fourth Amendment oversight.” Therefore, I would affirm the
judgment of the California Court of Appeal ordering suppression of the marijuana plants. I
dissent.

In the next case, the Court applies the rule set forth in Ciraolo, which concerned fixed-wing

aircraft, to police use of helicopters.
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Supreme Court of the United States
Florida v. Michael Riley

Decided Jan. 23, 1989 — 488 U.S. 445

Justice WHITE announced the judgment of the Court and delivered an opinion, in which THE
CHIEF JUSTICE, Justice SCALIA, and Justice KENNEDY join.

On certification to it by a lower state court, the Florida Supreme Court addressed the following
question: “Whether surveillance of the interior of a partially covered greenhouse in a
residential backyard from the vantage point of a helicopter located 400 feet above the
greenhouse constitutes a ‘search’ for which a warrant is required under the Fourth
Amendment.” The court answered the question in the affirmative, and we granted the State’s
petition for certiorari challenging that conclusion.

Respondent Riley lived in a mobile home located on five acres of rural property. A greenhouse
was located 10 to 20 feet behind the mobile home. Two sides of the greenhouse were enclosed.
The other two sides were not enclosed but the contents of the greenhouse were obscured from
view from surrounding property by trees, shrubs, and the mobile home. The greenhouse was
covered by corrugated roofing panels, some translucent and some opaque. At the time relevant
to this case, two of the panels, amounting to approximately 10% of the roof area, were missing.
A wire fence surrounded the mobile home and the greenhouse, and the property was posted
with a “DO NOT ENTER” sign.

This case originated with an anonymous tip to the Pasco County Sheriff’s office that marijuana
was being grown on respondent’s property. When an investigating officer discovered that he
could not see the contents of the greenhouse from the road, he circled twice over respondent’s
property in a helicopter at the height of 400 feet. With his naked eye, he was able to see
through the openings in the roof and one or more of the open sides of the greenhouse and to
identify what he thought was marijuana growing in the structure. A warrant was obtained
based on these observations, and the ensuing search revealed marijuana growing in the
greenhouse. Respondent was charged with possession of marijuana under Florida law. The
trial court granted his motion to suppress; the Florida Court of Appeals reversed but certified
the case to the Florida Supreme Court, which quashed the decision of the Court of Appeals and
reinstated the trial court’s suppression order.

We agree with the State’s submission that our decision in California v. Ciraolo controls this
case.

In this case, as in Ciraolo, the property surveyed was within the curtilage of respondent’s
home. Riley no doubt intended and expected that his greenhouse would not be open to public
inspection, and the precautions he took protected against ground-level observation. Because
the sides and roof of his greenhouse were left partially open, however, what was growing in the
greenhouse was subject to viewing from the air. Under the holding in Ciraolo, Riley could not
reasonably have expected the contents of his greenhouse to be immune from examination by
an officer seated in a fixed-wing aircraft flying in navigable airspace at an altitude of 1,000 feet
or, as the Florida Supreme Court seemed to recognize, at an altitude of 500 feet, the lower limit
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of the navigable airspace for such an aircraft. Here, the inspection was made from a helicopter,
but as is the case with fixed-wing planes, “private and commercial flight [by helicopter] in the
public airways is routine” in this country, and there is no indication that such flights are
unheard of in Pasco County, Florida. Riley could not reasonably have expected that his
greenhouse was protected from public or official observation from a helicopter had it been
flying within the navigable airspace for fixed-wing aircraft.

Nor on the facts before us, does it make a difference for Fourth Amendment purposes that the
helicopter was flying at 400 feet when the officer saw what was growing in the greenhouse
through the partially open roof and sides of the structure. We would have a different case if
flying at that altitude had been contrary to law or regulation. But helicopters are not bound by
the lower limits of the navigable airspace allowed to other aircraft. Any member of the public
could legally have been flying over Riley’s property in a helicopter at the altitude of 400 feet
and could have observed Riley’s greenhouse. The police officer did no more. This is not to say
that an inspection of the curtilage of a house from an aircraft will always pass muster under the
Fourth Amendment simply because the plane is within the navigable airspace specified by law.
But it is of obvious importance that the helicopter in this case was not violating the law, and
there is nothing in the record or before us to suggest that helicopters flying at 400 feet are
sufficiently rare in this country to lend substance to respondent’s claim that he reasonably
anticipated that his greenhouse would not be subject to observation from that altitude. Neither
is there any intimation here that the helicopter interfered with respondent’s normal use of the
greenhouse or of other parts of the curtilage. As far as this record reveals, no intimate details
connected with the use of the home or curtilage were observed, and there was no undue noise,
and no wind, dust, or threat of injury. In these circumstances, there was no violation of the
Fourth Amendment.

Justice O'CONNOR, concurring in the judgment.

I concur in the judgment reversing the Supreme Court of Florida because I agree that police
observation of the greenhouse in Riley’s curtilage from a helicopter passing at an altitude of
400 feet did not violate an expectation of privacy “that society is prepared to recognize as
‘reasonable.” 1 write separately, however, to clarify the standard I believe follows from
California v. Ciraolo. In my view, the plurality’s approach rests the scope of Fourth
Amendment protection too heavily on compliance with FAA regulations whose purpose is to
promote air safety, not to protect “[t]he right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.”

Ciraolo’s expectation of privacy was unreasonable not because the airplane was operating
where it had a “right to be,” but because public air travel at 1,000 feet is a sufficiently routine
part of modern life that it is unreasonable for persons on the ground to expect that their
curtilage will not be observed from the air at that altitude. Although “helicopters are not bound
by the lower limits of the navigable airspace allowed to other aircraft,” there is no reason to
assume that compliance with FAA regulations alone determines “whether the government’s
intrusion infringes upon the personal and societal values protected by the Fourth
Amendment.” Because the FAA has decided that helicopters can lawfully operate at virtually
any altitude so long as they pose no safety hazard, it does not follow that the expectations of

privacy “society is prepared to recognize as ‘reasonable’ simply mirror the FAA’s safety
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concerns.

In determining whether Riley had a reasonable expectation of privacy from aerial observation,
the relevant inquiry after Ciraolo is not whether the helicopter was where it had a right to be
under FAA regulations. Rather, consistent with Katz, we must ask whether the helicopter was
in the public airways at an altitude at which members of the public travel with sufficient
regularity that Riley’s expectation of privacy from aerial observation was not “one that society
is prepared to recognize as ‘reasonable.” Thus, in determining “whether the government’s
intrusion infringes upon the personal and societal values protected by the Fourth
Amendment,” it is not conclusive to observe, as the plurality does, that “[a]ny member of the
public could legally have been flying over Riley’s property in a helicopter at the altitude of 400
feet and could have observed Riley’s greenhouse.” Nor is it conclusive that police helicopters
may often fly at 400 feet. If the public rarely, if ever, travels overhead at such altitudes, the
observation cannot be said to be from a vantage point generally used by the public and Riley
cannot be said to have “knowingly expose[d]” his greenhouse to public view. However, if the
public can generally be expected to travel over residential backyards at an altitude of 400 feet,
Riley cannot reasonably expect his curtilage to be free from such aerial observation.

Because there is reason to believe that there is considerable public use of airspace at altitudes
of 400 feet and above, and because Riley introduced no evidence to the contrary before the
Florida courts, I conclude that Riley’s expectation that his curtilage was protected from naked-
eye aerial observation from that altitude was not a reasonable one. However, public use of
altitudes lower than that—particularly public observations from helicopters circling over the
curtilage of a home—may be sufficiently rare that police surveillance from such altitudes would
violate reasonable expectations of privacy, despite compliance with FAA air safety regulations.

Justice BRENNAN, with whom Justice MARSHALL and Justice STEVENS, join, dissenting.

The Court holds today that police officers need not obtain a warrant based on probable cause
before circling in a helicopter 400 feet above a home in order to investigate what is taking place
behind the walls of the curtilage. I cannot agree that the Fourth Amendment to the
Constitution tolerates such an intrusion on privacy and personal security.

The opinion for a plurality of the Court reads almost as if Katz v. United States had never been
decided. Notwithstanding the disclaimers of its final paragraph, the opinion relies almost
exclusively on the fact that the police officer conducted his surveillance from a vantage point
where, under applicable Federal Aviation Administration regulations, he had a legal right to be.

The plurality undertakes no inquiry into whether low-level helicopter surveillance by the police
of activities in an enclosed backyard is consistent with the “aims of a free and open society.”
Instead, it summarily concludes that Riley’s expectation of privacy was unreasonable because
“[a]ny member of the public could legally have been flying over Riley’s property in a helicopter
at the altitude of 400 feet and could have observed Riley’s greenhouse.” This observation is, in
turn, based solely on the fact that the police helicopter was within the airspace within which
such craft are allowed by federal safety regulations to fly. It is a curious notion that the reach of
the Fourth Amendment can be so largely defined by administrative regulations issued for
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purposes of flight safety.!

The question before us must be not whether the police were where they had a right to be, but
whether public observation of Riley’s curtilage was so commonplace that Riley’s expectation of
privacy in his backyard could not be considered reasonable. To say that an invasion of Riley’s
privacy from the skies was not impossible is most emphatically not the same as saying that his
expectation of privacy within his enclosed curtilage was not “one that society is prepared to
recognize as ‘reasonable.”

Perhaps the most remarkable passage in the plurality opinion is its suggestion that the case
might be a different one had any “intimate details connected with the use of the home or
curtilage [been] observed.” What, one wonders, is meant by “intimate details”? If the police
had observed Riley embracing his wife in the backyard greenhouse, would we then say that his
reasonable expectation of privacy had been infringed? Where in the Fourth Amendment or in
our cases is there any warrant for imposing a requirement that the activity observed must be
“intimate” in order to be protected by the Constitution?

It is difficult to avoid the conclusion that the plurality has allowed its analysis of Riley’s
expectation of privacy to be colored by its distaste for the activity in which he was engaged. It is
indeed easy to forget, especially in view of current concern over drug trafficking, that the scope
of the Fourth Amendment’s protection does not turn on whether the activity disclosed by a
search is illegal or innocuous. But we dismiss this as a “drug case” only at the peril of our own
liberties. Justice Frankfurter once noted that “[i]t is a fair summary of history to say that the
safeguards of liberty have frequently been forged in controversies involving not very nice
people,” United States v. Rabinowitz, 339 U.S. 56 (1950) (dissenting opinion), and nowhere is
this observation more apt than in the area of the Fourth Amendment, whose words have
necessarily been given meaning largely through decisions suppressing evidence of criminal
activity. The principle enunciated in this case determines what limits the Fourth Amendment
imposes on aerial surveillance of any person, for any reason. If the Constitution does not
protect Riley’s marijuana garden against such surveillance, it is hard to see how it will prohibit
the government from aerial spying on the activities of a law-abiding citizen on her fully
enclosed outdoor patio. As Professor Amsterdam has eloquently written: “The question is not
whether you or I must draw the blinds before we commit a crime. It is whether you and I must
discipline ourselves to draw the blinds every time we enter a room, under pain of surveillance if
we do not.” 58 Minn. L. Rev. 349, 403.

The issue in this case is, ultimately, “how tightly the Fourth Amendment permits people to be
driven back into the recesses of their lives by the risk of surveillance.” The Court today
approves warrantless helicopter surveillance from an altitude of 400 feet. The Fourth
Amendment demands that we temper our efforts to apprehend criminals with a concern for the
impact on our fundamental liberties of the methods we use. I hope it will be a matter of
concern to my colleagues that the police surveillance methods they would sanction were among

1 [Footnote 2 by the Court] The plurality’s use of the FAA regulations as a means for determining whether Riley
enjoyed a reasonable expectation of privacy produces an incredible result. Fixed-wing aircraft may not be
operated below 500 feet (1,000 feet over congested areas), while helicopters may be operated below those levels.
Therefore, whether Riley’s expectation of privacy is reasonable turns on whether the police officer at 400 feet
above his curtilage is seated in an airplane or a helicopter. This cannot be the law.
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those described 40 years ago in George Orwell’s dread vision of life in the 1980’s:

“The black-mustachio’d face gazed down from every commanding corner. There was one on the
house front immediately opposite. BIG BROTHER IS WATCHING YOU, the caption said. ... In
the far distance a helicopter skimmed down between the roofs, hovered for an instant like a
bluebottle, and darted away again with a curving flight. It was the Police Patrol, snooping into
people’s windows.” Nineteen Eighty-Four (1949).

Who can read this passage without a shudder, and without the instinctive reaction that it
depicts life in some country other than ours? I respectfully dissent.

* * *

Supreme Court precedent strongly suggests that as long as police pilots obey the law (such as
FAA regulations on minimum altitudes), the “reasonable expectation of privacy test” will not
prevent police from flying over a home. Justice O’Connor’s concurrence argues that legality is
not everything, and her vote was necessary to assemble a majority of votes to affirm the
conviction in Riley. Nonetheless, it is difficult to see how a lower court could hold that flights
similar to those in Ciraolo and Riley—which the Supreme Court deemed not to be “searches”—
have somehow violated the Fourth Amendment, at least under Katz. (Because Ciraolo and
Riley were decided before the Court reinvigorated trespass-based Fourth Amendment analysis
in Jones, new arguments may be available under that case’s reasoning.)

Diligent defense counsel may wish to examine whether state or local laws restrict overflights
more strictly than FAA regulations. Especially as remote-controlled helicopters (a.k.a.
“drones”) become widely available at low prices, police can easily fly camera-toting aircraft
over the homes of suspects. If a municipality prohibits such conduct by the general public, then
perhaps police who violate local ordinances will also violate reasonable expectations of privacy.
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THE FOURTH AMENDMENT
Class 5
What Is a Search?: Wrapping Up

For Class 3, we read Smith v. Maryland, in which the Court decided in 1979 that installation
and use of a “pen register” to learn what numbers a suspect called from his home telephone
was not a Fourth Amendment “search.” Nearly 40 years later, the Court considered whether
the holding of Smith allowed the government to gather a suspect’s cell phone records to learn
where that suspect has been. The question sharply divided the Court. Chief Justice Roberts
wrote for a five-Justice majority. Each Justice who dissented wrote his own dissenting opinion.
The dissents and the majority opinion combined to fill 119 pages in the Court’s slip opinion.

Supreme Court of the United States
Timothy Carpenter v. United States
Decided June 22, 2018 — 138 S.Ct. 2206

Chief Justice ROBERTS delivered the opinion of the Court.

This case presents the question whether the Government conducts a search under the Fourth
Amendment when it accesses historical cell phone records that provide a comprehensive
chronicle of the user’s past movements.

I

A

There are 396 million cell phone service accounts in the United States—for a Nation of 326
million people. Cell phones perform their wide and growing variety of functions by connecting
to a set of radio antennas called “cell sites.” Although cell sites are usually mounted on a tower,
they can also be found on light posts, flagpoles, church steeples, or the sides of buildings. Cell
sites typically have several directional antennas that divide the covered area into sectors.

Cell phones continuously scan their environment looking for the best signal, which generally
comes from the closest cell site. Most modern devices, such as smartphones, tap into the
wireless network several times a minute whenever their signal is on, even if the owner is not
using one of the phone’s features. Each time the phone connects to a cell site, it generates a
time-stamped record known as cell-site location information (CSLI). The precision of this
information depends on the size of the geographic area covered by the cell site. The greater the
concentration of cell sites, the smaller the coverage area. As data usage from cell phones has
increased, wireless carriers have installed more cell sites to handle the traffic. That has led to
increasingly compact coverage areas, especially in urban areas.

Wireless carriers collect and store CSLI for their own business purposes, including finding
weak spots in their network and applying “roaming” charges when another carrier routes data
through their cell sites. In addition, wireless carriers often sell aggregated location records to
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data brokers, without individual identifying information of the sort at issue here. While
carriers have long retained CSLI for the start and end of incoming calls, in recent years phone
companies have also collected location information from the transmission of text messages and
routine data connections. Accordingly, modern cell phones generate increasingly vast amounts
of increasingly precise CSLI.

B

In 2011, police officers arrested four men suspected of robbing a series of Radio Shack and
(ironically enough) T—Mobile stores in Detroit. One of the men confessed that, over the
previous four months, the group (along with a rotating cast of getaway drivers and lookouts)
had robbed nine different stores in Michigan and Ohio. The suspect identified 15 accomplices
who had participated in the heists and gave the FBI some of their cell phone numbers; the FBI
then reviewed his call records to identify additional numbers that he had called around the
time of the robberies.

Based on that information, the prosecutors applied for court orders under the Stored
Communications Act to obtain cell phone records for petitioner Timothy Carpenter and several
other suspects. That statute, as amended in 1994, permits the Government to compel the
disclosure of certain telecommunications records when it “offers specific and articulable facts
showing that there are reasonable grounds to believe” that the records sought “are relevant and
material to an ongoing criminal investigation.” Federal Magistrate Judges issued two orders
directing Carpenter’s wireless carriers—MetroPCS and Sprint—to disclose “cell/site sector
[information] for [Carpenter’s] telephone[ ] at call origination and at call termination for
incoming and outgoing calls” during the four-month period when the string of robberies
occurred. The first order sought 152 days of cell-site records from MetroPCS, which produced
records spanning 127 days. The second order requested seven days of CSLI from Sprint, which
produced two days of records covering the period when Carpenter’s phone was “roaming” in
northeastern Ohio. Altogether the Government obtained 12,898 location points cataloging
Carpenter’s movements—an average of 101 data points per day.

Carpenter was charged with six counts of robbery and an additional six counts of carrying a
firearm during a federal crime of violence. Prior to trial, Carpenter moved to suppress the cell-
site data provided by the wireless carriers. He argued that the Government’s seizure of the
records violated the Fourth Amendment because they had been obtained without a warrant
supported by probable cause. The District Court denied the motion.

At trial, seven of Carpenter’s confederates pegged him as the leader of the operation. In
addition, FBI agent Christopher Hess offered expert testimony about the cell-site data. Hess
explained that each time a cell phone taps into the wireless network, the carrier logs a time-
stamped record of the cell site and particular sector that were used. With this information,
Hess produced maps that placed Carpenter’s phone near four of the charged robberies. In the
Government’s view, the location records clinched the case: They confirmed that Carpenter was
“right where the ... robbery was at the exact time of the robbery.” Carpenter was convicted on
all but one of the firearm counts and sentenced to more than 100 years in prison.

The Court of Appeals for the Sixth Circuit affirmed. The court held that Carpenter lacked a
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reasonable expectation of privacy in the location information collected by the FBI because he
had shared that information with his wireless carriers. Given that cell phone users voluntarily
convey cell-site data to their carriers as “a means of establishing communication,” the court
concluded that the resulting business records are not entitled to Fourth Amendment
protection. We granted certiorari.

II

A

The Founding generation crafted the Fourth Amendment as a “response to the reviled ‘general
warrants’ and ‘writs of assistance’ of the colonial era, which allowed British officers to
rummage through homes in an unrestrained search for evidence of criminal activity.” In fact,
as John Adams recalled, the patriot James Otis’s 1761 speech condemning writs of assistance
was “the first act of opposition to the arbitrary claims of Great Britain” and helped spark the
Revolution itself.

For much of our history, Fourth Amendment search doctrine was “tied to common-law
trespass” and focused on whether the Government “obtains information by physically
intruding on a constitutionally protected area.” More recently, the Court has recognized that
“property rights are not the sole measure of Fourth Amendment violations.” In Katz v. United
States, we established that “the Fourth Amendment protects people, not places,” and expanded
our conception of the Amendment to protect certain expectations of privacy as well.

Although no single rubric definitively resolves which expectations of privacy are entitled to
protection, the analysis is informed by historical understandings “of what was deemed an
unreasonable search and seizure when [the Fourth Amendment] was adopted.” On this score,
our cases have recognized some basic guideposts. First, that the Amendment seeks to secure
“the privacies of life” against “arbitrary power.” Second, and relatedly, that a central aim of the
Framers was “to place obstacles in the way of a too permeating police surveillance.”

We have kept this attention to Founding-era understandings in mind when applying the
Fourth Amendment to innovations in surveillance tools. As technology has enhanced the
Government’s capacity to encroach upon areas normally guarded from inquisitive eyes, this
Court has sought to “assure[ ] preservation of that degree of privacy against government that
existed when the Fourth Amendment was adopted.”

B

The case before us involves the Government’s acquisition of wireless carrier cell-site records
revealing the location of Carpenter’s cell phone whenever it made or received calls. This sort of
digital data—personal location information maintained by a third party—does not fit neatly
under existing precedents. Instead, requests for cell-site records lie at the intersection of two
lines of cases, both of which inform our understanding of the privacy interests at stake.

The first set of cases addresses a person’s expectation of privacy in his physical location and
movements. The Court [has] concluded that “augment[ed]” visual surveillance [does] not
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constitute a search because “[a] person traveling in an automobile on public thoroughfares has
no reasonable expectation of privacy in his movements from one place to another.” Since the
movements of the vehicle and its final destination [are] “voluntarily conveyed to anyone who
wanted to look,” [defendant] could not assert a privacy interest in the information obtained.

In a second set of decisions, the Court has drawn a line between what a person keeps to himself
and what he shares with others. We have previously held that “a person has no legitimate
expectation of privacy in information he voluntarily turns over to third parties.” That remains
true “even if the information is revealed on the assumption that it will be used only for a
limited purpose.” As a result, the Government is typically free to obtain such information from
the recipient without triggering Fourth Amendment protections.

ITI

The question we confront today is how to apply the Fourth Amendment to a new phenomenon:
the ability to chronicle a person’s past movements through the record of his cell phone signals.
Such tracking partakes of many of the qualities of the GPS monitoring we considered in Jones.
Much like GPS tracking of a vehicle, cell phone location information is detailed, encyclopedic,
and effortlessly compiled.

At the same time, the fact that the individual continuously reveals his location to his wireless
carrier implicates the third-party principle. But while the third-party doctrine applies to
telephone numbers and bank records, it is not clear whether its logic extends to the
qualitatively different category of cell-site records. After all, when Smith was decided in 1979,
few could have imagined a society in which a phone goes wherever its owner goes, conveying to
the wireless carrier not just dialed digits, but a detailed and comprehensive record of the
person’s movements.

We decline to extend [the third-party principle] to cover these novel circumstances. Given the
unique nature of cell phone location records, the fact that the information is held by a third
party does not by itself overcome the user’s claim to Fourth Amendment protection. Whether
the Government employs its own surveillance technology or leverages the technology of a
wireless carrier, we hold that an individual maintains a legitimate expectation of privacy in the
record of his physical movements as captured through CSLI. The location information obtained
from Carpenter’s wireless carriers was the product of a search.

A

A person does not surrender all Fourth Amendment protection by venturing into the public
sphere. To the contrary, “what [one] seeks to preserve as private, even in an area accessible to
the public, may be constitutionally protected.” Prior to the digital age, law enforcement might
have pursued a suspect for a brief stretch, but doing so “for any extended period of time was
difficult and costly and therefore rarely undertaken.” For that reason, “society’s expectation has
been that law enforcement agents and others would not—and indeed, in the main, simply could
not—secretly monitor and catalogue every single movement of an individual’s car for a very
long period.”

Class 5 — Page 98



Allowing government access to cell-site records contravenes that expectation. Although such
records are generated for commercial purposes, that distinction does not negate Carpenter’s
anticipation of privacy in his physical location. Mapping a cell phone’s location over the course
of 127 days provides an all-encompassing record of the holder’s whereabouts. As with GPS
information, the time-stamped data provides an intimate window into a person’s life, revealing
not only his particular movements, but through them his “familial, political, professional,
religious, and sexual associations.” These location records “hold for many Americans the
‘privacies of life.”” And like GPS monitoring, cell phone tracking is remarkably easy, cheap, and
efficient compared to traditional investigative tools. With just the click of a button, the
Government can access each carrier’s deep repository of historical location information at
practically no expense.

In fact, historical cell-site records present even greater privacy concerns than the GPS
monitoring of a vehicle we considered in Jones. Unlike the bugged container in Knotts or the
car in Jones, a cell phone—almost a “feature of human anatomy,”—tracks nearly exactly the
movements of its owner. While individuals regularly leave their vehicles, they compulsively
carry cell phones with them all the time. A cell phone faithfully follows its owner beyond public
thoroughfares and into private residences, doctor’s offices, political headquarters, and other
potentially revealing locales. Accordingly, when the Government tracks the location of a cell
phone it achieves near perfect surveillance, as if it had attached an ankle monitor to the
phone’s user.

Moreover, the retrospective quality of the data here gives police access to a category of
information otherwise unknowable. In the past, attempts to reconstruct a person’s movements
were limited by a dearth of records and the frailties of recollection. With access to CSLI, the
Government can now travel back in time to retrace a person’s whereabouts, subject only to the
retention [policies] of the wireless carriers, which currently maintain records for up to five
years. Critically, because location information is continually logged for all of the 400 million
devices in the United States—not just those belonging to persons who might happen to come
under investigation—this newfound tracking capacity runs against everyone. Unlike with the
GPS device in Jones, police need not even know in advance whether they want to follow a
particular individual, or when.

Whoever the suspect turns out to be, he has effectively been tailed every moment of every day
for five years, and the police may—in the Government’s view—call upon the results of that
surveillance without regard to the constraints of the Fourth Amendment. Only the few without
cell phones could escape this tireless and absolute surveillance.

Accordingly, when the Government accessed CSLI from the wireless carriers, it invaded
Carpenter’s reasonable expectation of privacy in the whole of his physical movements.

B

The Government’s primary contention to the contrary is that the third-party doctrine governs
this case. In its view, cell-site records are fair game because they are “business records” created
and maintained by the wireless carriers. The Government recognizes that this case features
new technology, but asserts that the legal question nonetheless turns on a garden-variety
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request for information from a third-party witness.

The Government’s position fails to contend with the seismic shifts in digital technology that
made possible the tracking of not only Carpenter’s location but also everyone else’s, not for a
short period but for years and years. Sprint Corporation and its competitors are not your
typical witnesses. Unlike the nosy neighbor who keeps an eye on comings and goings, they are
ever alert, and their memory is nearly infallible. There is a world of difference between limited
types of personal information and the exhaustive chronicle of location information casually
collected by wireless carriers today. The Government thus is not asking for a straightforward
application of the third-party doctrine, but instead a significant extension of it to a distinct
category of information.

The third-party doctrine partly stems from the notion that an individual has a reduced
expectation of privacy in information knowingly shared with another. But the fact of
“diminished privacy interests does not mean that the Fourth Amendment falls out of the
picture entirely.”

Neither does the second rationale underlying the third-party doctrine—voluntary exposure—
hold up when it comes to CSLI. Cell phone location information is not truly “shared” as one
normally understands the term. In the first place, cell phones and the services they provide are
“such a pervasive and insistent part of daily life” that carrying one is indispensable to
participation in modern society. Second, a cell phone logs a cell-site record by dint of its
operation, without any affirmative act on the part of the user beyond powering up. Virtually
any activity on the phone generates CSLI, including incoming calls, texts, or e-mails and
countless other data connections that a phone automatically makes when checking for news,
weather, or social media updates. Apart from disconnecting the phone from the network, there
is no way to avoid leaving behind a trail of location data. As a result, in no meaningful sense
does the user voluntarily “assume[ ] the risk” of turning over a comprehensive dossier of his
physical movements.

Given the unique nature of cell phone location information, the fact that the Government
obtained the information from a third party does not overcome Carpenter’s claim to Fourth
Amendment protection. The Government’s acquisition of the cell-site records was a search
within the meaning of the Fourth Amendment.

Our decision today is a narrow one. We do not express a view on matters not before us: real-
time CSLI or “tower dumps” (a download of information on all the devices that connected to a
particular cell site during a particular interval). We do not call into question conventional
surveillance techniques and tools, such as security cameras. Nor do we address other business
records that might incidentally reveal location information. Further, our opinion does not
consider other collection techniques involving foreign affairs or national security. As Justice
Frankfurter noted when considering new innovations in airplanes and radios, the Court must
tread carefully in such cases, to ensure that we do not “embarrass the future.”

We decline to grant the state unrestricted access to a wireless carrier’s database of physical
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location information. In light of the deeply revealing nature of CSLI, its depth, breadth, and
comprehensive reach, and the inescapable and automatic nature of its collection, the fact that
such information is gathered by a third party does not make it any less deserving of Fourth
Amendment protection. The Government’s acquisition of the cell-site records here was a
search under that Amendment.

The judgment of the Court of Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

Justice KENNEDY, with whom Justice THOMAS and Justice ALITO join, dissenting.

This case involves new technology, but the Court’s stark departure from relevant Fourth
Amendment precedents and principles is, in my submission, unnecessary and incorrect,
requiring this respectful dissent.

The new rule the Court seems to formulate puts needed, reasonable, accepted, lawful, and
congressionally authorized criminal investigations at serious risk in serious cases, often when
law enforcement seeks to prevent the threat of violent crimes. And it places undue restrictions
on the lawful and necessary enforcement powers exercised not only by the Federal
Government, but also by law enforcement in every State and locality throughout the Nation.
Adherence to this Court’s longstanding precedents and analytic framework would have been
the proper and prudent way to resolve this case.

The Court has twice held that individuals have no Fourth Amendment interests in business
records which are possessed, owned, and controlled by a third party. This is true even when the
records contain personal and sensitive information. So when the Government uses a subpoena
to obtain, for example, bank records, telephone records, and credit card statements from the
businesses that create and keep these records, the Government does not engage in a search of
the business’s customers within the meaning of the Fourth Amendment.

In this case petitioner challenges the Government’s right to use compulsory process to obtain a
now-common kind of business record: cell-site records held by cell phone service providers.
The Government acquired the records through an investigative process enacted by Congress.
Upon approval by a neutral magistrate, and based on the Government’s duty to show
reasonable necessity, it authorizes the disclosure of records and information that are under the
control and ownership of the cell phone service provider, not its customer.

Cell-site records are no different from the many other kinds of business records the
Government has a lawful right to obtain by compulsory process. Customers like petitioner do
not own, possess, control, or use the records, and for that reason have no reasonable
expectation that they cannot be disclosed pursuant to lawful compulsory process.

In concluding that the Government engaged in a search, the Court unhinges Fourth
Amendment doctrine from the property-based concepts that have long grounded the analytic
framework that pertains in these cases. In doing so it draws an unprincipled and unworkable
line between cell-site records on the one hand and financial and telephonic records on the
other. According to today’s majority opinion, the Government can acquire a record of every
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credit card purchase and phone call a person makes over months or years without upsetting a
legitimate expectation of privacy. But, in the Court’s view, the Government crosses a
constitutional line when it obtains a court’s approval to issue a subpoena for more than six
days of cell-site records in order to determine whether a person was within several hundred
city blocks of a crime scene. That distinction is illogical and will frustrate principled application
of the Fourth Amendment in many routine yet vital law enforcement operations.

Justice THOMAS, dissenting.

[Justice Thomas raised two primary arguments in his dissent. First, he noted that the
“property” at issue belonged to MetroPCS and Sprint, and that Carpenter accordingly had no
ground upon which to object to a search of the property. Second, he argued that the Court
should reject entirely the “reasonable expectation of privacy” test, which Justice Thomas wrote
has served “to distort Fourth Amendment jurisprudence.”]

Justice ALITO, with whom Justice THOMAS joins, dissenting.

I share the Court’s concern about the effect of new technology on personal privacy, but I fear
that today’s decision will do far more harm than good. The Court’s reasoning fractures two
fundamental pillars of Fourth Amendment law, and in doing so, it guarantees a blizzard of
litigation while threatening many legitimate and valuable investigative practices upon which
law enforcement has rightfully come to rely.

First, the Court ignores the basic distinction between an actual search (dispatching law
enforcement officers to enter private premises and root through private papers and effects) and
an order merely requiring a party to look through its own records and produce specified
documents. The former, which intrudes on personal privacy far more deeply, requires probable
cause; the latter does not. Treating an order to produce like an actual search, as today’s
decision does, is revolutionary. It violates both the original understanding of the Fourth
Amendment and more than a century of Supreme Court precedent. Unless it is somehow
restricted to the particular situation in the present case, the Court’s move will cause upheaval.
Must every grand jury subpoena duces tecum be supported by probable cause? If so,
investigations of terrorism, political corruption, white-collar crime, and many other offenses
will be stymied. And what about subpoenas and other document-production orders issued by
administrative agencies?

Second, the Court allows a defendant to object to the search of a third party’s property. This
also is revolutionary. The Fourth Amendment protects “[t]he right of the people to be secure in
their persons, houses, papers, and effects” (emphasis added), not the persons, houses, papers,
and effects of others. Until today, we have been careful to heed this fundamental feature of the
Amendment’s text.

By departing dramatically from these fundamental principles, the Court destabilizes long-
established Fourth Amendment doctrine. We will be making repairs—or picking up the
pieces—for a long time to come.

Although the majority professes a desire not to “embarrass the future,” we can guess where
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today’s decision will lead.

One possibility is that the broad principles that the Court seems to embrace will be applied
across the board. All subpoenas duces tecum and all other orders compelling the production of
documents will require a demonstration of probable cause, and individuals will be able to claim
a protected Fourth Amendment interest in any sensitive personal information about them that
is collected and owned by third parties. Those would be revolutionary developments indeed.

The other possibility is that this Court will face the embarrassment of explaining in case after
case that the principles on which today’s decision rests are subject to all sorts of qualifications
and limitations that have not yet been discovered. If we take this latter course, we will
inevitably end up “mak[ing] a crazy quilt of the Fourth Amendment.”

The desire to make a statement about privacy in the digital age does not justify the
consequences that today’s decision is likely to produce.

Justice GORSUCH, dissenting.

[Justice Gorsuch echoed some of the arguments raised by Justice Thomas concerning the
wisdom of the “reasonable expectation of privacy” test. He then suggested that Carpenter
might have prevailed on a different theory, based on the trespass test reinvigorated by United
States v. Jones (2012) and Florida v. Jardines, 133 S. Ct. 1409 (2013) (part of the reading for
our next class). Under this theory, perhaps Carpenter had standing to object to a search of
property held by MetroPCS and Sprint. One often retains rights to property deposited with a
third party; recall the concept of a “bailment.” Because Justice Gorsuch “reluctantly” concluded
that Carpenter “forfeited perhaps his most promising line of argument” by not raising it,
Justice Gorsuch could not concur in the judgment (in favor of Carpenter) and instead
dissented.]

As Justice Sotomayor noted in her concurrence in United States v. Jones (Class 2),
technological advances will demand continued attention from the Court. Students should also
consider when and how the legislative and executive branches of the federal government (as
well as the states) should regulate privacy related to smart phones and other technological
marvels.

In our remaining material for this class, we will see how the Court has applied its Fourth
Amendment principles to a more old-fashioned investigatory tool: the use of dogs by police.
Depending on the context—a dog sniffing bags at an airport, a dog sniffing a car during a traffic
stop, a dog sniffing someone’s porch—the Court has reached different conclusions on whether
using a dog is a “search.”
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Supreme Court of the United States
United States v. Raymond J. Place
Decided June 20, 1983 — 462 U.S. 696

Justice O’'CONNOR delivered the opinion of the Court.

Respondent Raymond J. Place’s behavior aroused the suspicions of law enforcement officers as
he waited in line at the Miami International Airport to purchase a ticket to New York’s
LaGuardia Airport. As Place proceeded to the gate for his flight, the agents approached him
and requested his airline ticket and some identification. Place complied with the request and
consented to a search of the two suitcases he had checked. Because his flight was about to
depart, however, the agents decided not to search the luggage.

Prompted by Place’s parting remark that he had recognized that they were police, the agents
inspected the address tags on the checked luggage and noted discrepancies in the two street
addresses. Further investigation revealed that neither address existed and that the telephone
number Place had given the airline belonged to a third address on the same street. On the basis
of their encounter with Place and this information, the Miami agents called Drug Enforcement
Administration (DEA) authorities in New York to relay their information about Place.

Two DEA agents waited for Place at the arrival gate at LaGuardia Airport in New York. There
again, his behavior aroused the suspicion of the agents. After he had claimed his two bags and
called a limousine, the agents decided to approach him. They identified themselves as federal
narcotics agents, to which Place responded that he knew they were “cops” and had spotted
them as soon as he had deplaned. One of the agents informed Place that, based on their own
observations and information obtained from the Miami authorities, they believed that he might
be carrying narcotics. After identifying the bags as belonging to him, Place stated that a
number of police at the Miami Airport had surrounded him and searched his baggage. The
agents responded that their information was to the contrary. The agents requested and
received identification from Place—a New Jersey driver’s license, on which the agents later ran
a computer check that disclosed no offenses, and his airline ticket receipt. When Place refused
to consent to a search of his luggage, one of the agents told him that they were going to take the
luggage to a federal judge to try to obtain a search warrant and that Place was free to
accompany them. Place declined, but obtained from one of the agents telephone numbers at
which the agents could be reached.

The agents then took the bags to Kennedy Airport, where they subjected the bags to a “sniff
test” by a trained narcotics detection dog. The dog reacted positively to the smaller of the two
bags but ambiguously to the larger bag. Because it was late on a Friday afternoon, the agents
retained the luggage until Monday morning, when they secured a search warrant from a
magistrate for the smaller bag. Upon opening that bag, the agents discovered 1,125 grams of
cocaine.

Place was indicted for possession of cocaine with intent to distribute. In the District Court,
Place moved to suppress the contents of the luggage seized from him at LaGuardia Airport,
claiming that the warrantless seizure of the luggage violated his Fourth Amendment rights. The
District Court denied the motion.
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On appeal of the conviction, the United States Court of Appeals for the Second Circuit reversed.
We granted certiorari and now affirm.

The purpose for which respondent’s luggage was seized was to arrange its exposure to a
narcotics detection dog. Obviously, if this investigative procedure is itself a search requiring
probable cause, the initial seizure of respondent’s luggage for the purpose of subjecting it to the
sniff test—no matter how brief—could not be justified on less than probable cause.

The Fourth Amendment “protects people from unreasonable government intrusions into their
legitimate expectations of privacy.” We have affirmed that a person possesses a privacy interest
in the contents of personal luggage that is protected by the Fourth Amendment. A “canine
sniff” by a well-trained narcotics detection dog, however, does not require opening the luggage.
It does not expose noncontraband items that otherwise would remain hidden from public view,
as does, for example, an officer’s rummaging through the contents of the luggage. Thus, the
manner in which information is obtained through this investigative technique is much less
intrusive than a typical search. Moreover, the sniff discloses only the presence or absence of
narcotics, a contraband item. Thus, despite the fact that the sniff tells the authorities
something about the contents of the luggage, the information obtained is limited. This limited
disclosure also ensures that the owner of the property is not subjected to the embarrassment
and inconvenience entailed in less discriminate and more intrusive investigative methods.

In these respects, the canine sniff is sui generis. We are aware of no other investigative
procedure that is so limited both in the manner in which the information is obtained and in the
content of the information revealed by the procedure. Therefore, we conclude that the
particular course of investigation that the agents intended to pursue here—exposure of
respondent’s luggage, which was located in a public place, to a trained canine—did not
constitute a “search” within the meaning of the Fourth Amendment.

[Although the Court found that the dog sniff was not a “search,” Place prevailed because the
Court held that police committed an unlawful seizure of Place’s property by detaining his
luggage for 9o minutes and not informing him of their plans for the luggage. The concurring
opinion below disagrees with the majority’s conclusion about the dog sniff.]

Justice BRENNAN, with whom Justice MARSHALL joins, concurring in the result.

The Court suggests today that exposure of respondent’s luggage to a narcotics detection dog
“did not constitute a ‘search’ within the meaning of the Fourth Amendment.”

[T]he issue is more complex than the Court’s discussion would lead one to believe. As Justice
STEVENS suggested in objecting to “unnecessarily broad dicta” in United States v. Knotts, the
use of electronic detection techniques that enhance human perception implicates “especially
sensitive concerns.” Obviously, a narcotics detection dog is not an electronic detection device.
Unlike the electronic “beeper” in Knotts, however, a dog does more than merely allow the
police to do more efficiently what they could do using only their own senses. A dog adds a new
and previously unobtainable dimension to human perception. The use of dogs, therefore,
represents a greater intrusion into an individual’s privacy. Such use implicates concerns that
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are at least as sensitive as those implicated by the use of certain electronic detection devices.

I have expressed the view that dog sniffs of people constitute searches. In any event, I would
leave the determination of whether dog sniffs of luggage amount to searches, and the
subsidiary question of what standards should govern such intrusions, to a future case
providing an appropriate, and more informed, basis for deciding these questions.

* * *

In Place, the Court focused on the use of dogs in an airport, which is a public place that persons
visit by choice. In the next case, the Court turned its attention to the use of dogs during traffic
stops, in which motorists are detained involuntarily.

Supreme Court of the United States
Illinois v. Roy 1. Caballes
Decided Jan. 24, 2005 — 543 U.S. 405

Justice STEVENS delivered the opinion of the Court.

Illinois State Trooper Daniel Gillette stopped respondent for speeding on an interstate
highway. When Gillette radioed the police dispatcher to report the stop, a second trooper,
Craig Graham, a member of the Illinois State Police Drug Interdiction Team, overheard the
transmission and immediately headed for the scene with his narcotics-detection dog. When
they arrived, respondent’s car was on the shoulder of the road and respondent was in Gillette’s
vehicle. While Gillette was in the process of writing a warning ticket, Graham walked his dog
around respondent’s car. The dog alerted at the trunk. Based on that alert, the officers searched
the trunk, found marijuana, and arrested respondent. The entire incident lasted less than 10
minutes.

Respondent was convicted of a narcotics offense and sentenced to 12 years’ imprisonment and
a $256,136 fine. The trial judge denied his motion to suppress the seized evidence and to quash
his arrest. He held that the officers had not unnecessarily prolonged the stop and that the dog
alert was sufficiently reliable to provide probable cause to conduct the search. Although the
Appellate Court affirmed, the Illinois Supreme Court reversed, concluding that because the
canine sniff was performed without any “specific and articulable facts” to suggest drug
activity, the use of the dog “unjustifiably enlarg[ed] the scope of a routine traffic stop into a
drug investigation.”

The question on which we granted certiorari is narrow: “Whether the Fourth Amendment
requires reasonable, articulable suspicion to justify using a drug-detection dog to sniff a vehicle
during a legitimate traffic stop.” Thus, we proceed on the assumption that the officer
conducting the dog sniff had no information about respondent except that he had been stopped
for speeding; accordingly, we have omitted any reference to facts about respondent that might
have triggered a modicum of suspicion.

[TThe Illinois Supreme Court held that the initially lawful traffic stop became an unlawful
seizure solely as a result of the canine sniff that occurred outside respondent’s stopped car.
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That is, the court characterized the dog sniff as the cause rather than the consequence of a
constitutional violation. In its view, the use of the dog converted the citizen-police encounter
from a lawful traffic stop into a drug investigation, and because the shift in purpose was not
supported by any reasonable suspicion that respondent possessed narcotics, it was unlawful. In
our view, conducting a dog sniff would not change the character of a traffic stop that is lawful
at its inception and otherwise executed in a reasonable manner, unless the dog sniff itself
infringed respondent’s constitutionally protected interest in privacy. Our cases hold that it did
not.

Official conduct that does not “compromise any legitimate interest in privacy” is not a search
subject to the Fourth Amendment. We have held that any interest in possessing contraband
cannot be deemed “legitimate,” and thus, governmental conduct that only reveals the
possession of contraband “compromises no legitimate privacy interest.” This is because the
expectation “that certain facts will not come to the attention of the authorities” is not the same
as an interest in “privacy that society is prepared to consider reasonable.” Respondent
concedes that “drug sniffs are designed, and if properly conducted are generally likely, to reveal
only the presence of contraband.” Although respondent argues that the error rates, particularly
the existence of false positives, call into question the premise that drug-detection dogs alert
only to contraband, the record contains no evidence or findings that support his argument.
Moreover, respondent does not suggest that an erroneous alert, in and of itself, reveals any
legitimate private information, and, in this case, the trial judge found that the dog sniff was
sufficiently reliable to establish probable cause to conduct a full-blown search of the trunk.

Accordingly, the use of a well-trained narcotics-detection dog—one that “does not expose
noncontraband items that otherwise would remain hidden from public view,” during a lawful
traffic stop, generally does not implicate legitimate privacy interests. In this case, the dog sniff
was performed on the exterior of respondent’s car while he was lawfully seized for a traffic
violation. Any intrusion on respondent’s privacy expectations does not rise to the level of a
constitutionally cognizable infringement.

This conclusion is entirely consistent with our recent decision that the use of a thermal-
imaging device to detect the growth of marijuana in a home constituted an unlawful search.
Kyllo v. United States, 533 U.S. 27 (2001). Critical to that decision was the fact that the device
was capable of detecting lawful activity—in that case, intimate details in a home, such as “at
what hour each night the lady of the house takes her daily sauna and bath.” The legitimate
expectation that information about perfectly lawful activity will remain private is categorically
distinguishable from respondent’s hopes or expectations concerning the nondetection of
contraband in the trunk of his car. A dog sniff conducted during a concededly lawful traffic stop
that reveals no information other than the location of a substance that no individual has any
right to possess does not violate the Fourth Amendment.

The judgment of the Illinois Supreme Court is vacated, and the case is remanded for further
proceedings not inconsistent with this opinion.

Justice SOUTER, dissenting.

I would hold that using the dog for the purposes of determining the presence of marijuana in
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the car’s trunk was a search unauthorized as an incident of the speeding stop and unjustified
on any other ground. I would accordingly affirm the judgment of the Supreme Court of Illinois,
and I respectfully dissent.

At the heart both of Place and the Court’s opinion today is the proposition that sniffs by a
trained dog are sui generis because a reaction by the dog in going alert is a response to nothing
but the presence of contraband. Hence, the argument goes, because the sniff can only reveal
the presence of items devoid of any legal use, the sniff “does not implicate legitimate privacy
interests” and is not to be treated as a search.

The infallible dog, however, is a creature of legal fiction. Although the Supreme Court of Illinois
did not get into the sniffing averages of drug dogs, their supposed infallibility is belied by
judicial opinions describing well-trained animals sniffing and alerting with less than perfect
accuracy, whether owing to errors by their handlers, the limitations of the dogs themselves, or
even the pervasive contamination of currency by cocaine. Indeed, a study cited by Illinois in
this case for the proposition that dog sniffs are “generally reliable” shows that dogs in artificial
testing situations return false positives anywhere from 12.5% to 60% of the time, depending on
the length of the search. In practical terms, the evidence is clear that the dog that alerts
hundreds of times will be wrong dozens of times.

Once the dog’s fallibility is recognized, however, that ends the justification claimed in Place for
treating the sniff as sui generis under the Fourth Amendment: the sniff alert does not
necessarily signal hidden contraband, and opening the container or enclosed space whose
emanations the dog has sensed will not necessarily reveal contraband or any other evidence of
crime. This is not, of course, to deny that a dog’s reaction may provide reasonable suspicion, or
probable cause, to search the container or enclosure; the Fourth Amendment does not demand
certainty of success to justify a search for evidence or contraband. The point is simply that the
sniff and alert cannot claim the certainty that Place assumed, both in treating the deliberate
use of sniffing dogs as sui generis and then taking that characterization as a reason to say they
are not searches subject to Fourth Amendment scrutiny. And when that aura of uniqueness
disappears, there is no basis in Place’s reasoning, and no good reason otherwise, to ignore the
actual function that dog sniffs perform. They are conducted to obtain information about the
contents of private spaces beyond anything that human senses could perceive, even when
conventionally enhanced. The information is not provided by independent third parties beyond
the reach of constitutional limitations, but gathered by the government’s own officers in order
to justify searches of the traditional sort, which may or may not reveal evidence of crime but
will disclose anything meant to be kept private in the area searched. Thus in practice the
government’s use of a trained narcotics dog functions as a limited search to reveal undisclosed
facts about private enclosures, to be used to justify a further and complete search of the
enclosed area. And given the fallibility of the dog, the sniff is the first step in a process that may
disclose “intimate details” without revealing contraband, just as a thermal-imaging device
might do, as described in Kyllo v. United States.

It makes sense, then, to treat a sniff as the search that it amounts to in practice, and to rely on
the body of our Fourth Amendment cases, including Kyllo, in deciding whether such a search is
reasonable. As a general proposition, using a dog to sniff for drugs is subject to the rule that the
object of enforcing criminal laws does not, without more, justify suspicionless Fourth

Class 5 — Page 108


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128878&originatingDoc=I34d4421d9c9b11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128878&originatingDoc=I34d4421d9c9b11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128878&originatingDoc=I34d4421d9c9b11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128878&originatingDoc=I34d4421d9c9b11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001500813&originatingDoc=I34d4421d9c9b11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Amendment intrusions. Since the police claim to have had no particular suspicion that Caballes
was violating any drug law, this sniff search must stand or fall on its being ancillary to the
traffic stop that led up to it.

For the sake of providing a workable framework to analyze cases on facts like these, which are
certain to come along, I would treat the dog sniff as the familiar search it is in fact, subject to
scrutiny under the Fourth Amendment.:

Justice GINSBURG, with whom Justice SOUTER joins, dissenting.

The Court has never removed police action from Fourth Amendment control on the ground
that the action is well calculated to apprehend the guilty. Under today’s decision, every traffic
stop could become an occasion to call in the dogs, to the distress and embarrassment of the
law-abiding population.

The Illinois Supreme Court, it seems to me, correctly apprehended the danger in allowing the
police to search for contraband despite the absence of cause to suspect its presence. Today’s
decision, in contrast, clears the way for suspicionless, dog-accompanied drug sweeps of parked
cars along sidewalks and in parking lots. Nor would motorists have constitutional grounds for
complaint should police with dogs, stationed at long traffic lights, circle cars waiting for the red
signal to turn green.

Today’s decision also undermines this Court’s situation-sensitive balancing of Fourth
Amendment interests in other contexts. For example, in Bond v. United States, 529 U.S. 334
(2000), the Court held that a bus passenger had an expectation of privacy in a bag placed in an
overhead bin and that a police officer’s physical manipulation of the bag constituted an illegal
search. If canine drug sniffs are entirely exempt from Fourth Amendment inspection, a sniff
could substitute for an officer’s request to a bus passenger for permission to search his bag,
with this significant difference: The passenger would not have the option to say “No.”

The dog sniff in this case, it bears emphasis, was for drug detection only. A dog sniff for
explosives, involving security interests not presented here, would be an entirely different
matter.

For the reasons stated, I would hold that the police violated Caballes’ Fourth Amendment
rights when, without cause to suspect wrongdoing, they conducted a dog sniff of his vehicle. I
would therefore affirm the judgment of the Illinois Supreme Court.

* * *

1 [Footnote 77 by the Court] I should take care myself to reserve judgment about a possible case significantly unlike
this one. All of us are concerned not to prejudge a claim of authority to detect explosives and dangerous chemical
or biological weapons that might be carried by a terrorist who prompts no individualized suspicion. Suffice it to
say here that what is a reasonable search depends in part on demonstrated risk. Unreasonable sniff searches for
marijuana are not necessarily unreasonable sniff searches for destructive or deadly material if suicide bombs are a
societal risk.
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The previous two cases analyzed the use of dogs under the “reasonable expectation of privacy”
test derived from Katz. In the next case, which came one year after United States v. Jones, the
Court considered the use of dogs under the law of trespass.

Supreme Court of the United States
Florida v. Joelis Jardines

Decided March 26, 2013 — 569 U.S. 1
Justice SCALIA delivered the opinion of the Court.

We consider whether using a drug-sniffing dog on a homeowner’s porch to investigate the
contents of the home is a “search” within the meaning of the Fourth Amendment.

I

In 2006, Detective William Pedraja of the Miami-Dade Police Department received an
unverified tip that marijuana was being grown in the home of respondent Joelis Jardines. One
month later, the Department and the Drug Enforcement Administration sent a joint
surveillance team to Jardines’ home. Detective Pedraja was part of that team. He watched the
home for fifteen minutes and saw no vehicles in the driveway or activity around the home, and
could not see inside because the blinds were drawn. Detective Pedraja then approached
Jardines’ home accompanied by Detective Douglas Bartelt, a trained canine handler who had
just arrived at the scene with his drug-sniffing dog. The dog was trained to detect the scent of
marijuana, cocaine, heroin, and several other drugs, indicating the presence of any of these
substances through particular behavioral changes recognizable by his handler.

Detective Bartelt had the dog on a six-foot leash, owing in part to the dog’s “wild” nature and
tendency to dart around erratically while searching. As the dog approached Jardines’ front
porch, he apparently sensed one of the odors he had been trained to detect, and began
energetically exploring the area for the strongest point source of that odor. As Detective Bartelt
explained, the dog “began tracking that airborne odor by ... tracking back and forth,” engaging
in what is called “bracketing,” “back and forth, back and forth.” Detective Bartelt gave the dog
“the full six feet of the leash plus whatever safe distance [he could] give him” to do this—he
testified that he needed to give the dog “as much distance as I can.” And Detective Pedraja
stood back while this was occurring, so that he would not “get knocked over” when the dog was
“spinning around trying to find” the source.

After sniffing the base of the front door, the dog sat, which is the trained behavior upon
discovering the odor’s strongest point. Detective Bartelt then pulled the dog away from the
door and returned to his vehicle. He left the scene after informing Detective Pedraja that there
had been a positive alert for narcotics.

On the basis of what he had learned at the home, Detective Pedraja applied for and received a
warrant to search the residence. When the warrant was executed later that day, Jardines
attempted to flee and was arrested; the search revealed marijuana plants, and he was charged
with trafficking in cannabis.
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At trial, Jardines moved to suppress the marijuana plants on the ground that the canine
investigation was an unreasonable search. The trial court granted the motion, and the Florida
Third District Court of Appeal reversed. On a petition for discretionary review, the Florida
Supreme Court quashed the decision of the Third District Court of Appeal and approved the
trial court’s decision to suppress, holding (as relevant here) that the use of the trained narcotics
dog to investigate Jardines’ home was a Fourth Amendment search unsupported by probable
cause, rendering invalid the warrant based upon information gathered in that search.

We granted certiorari, limited to the question of whether the officers’ behavior was a search
within the meaning of the Fourth Amendment.

IT

[W]hen it comes to the Fourth Amendment, the home is first among equals. At the
Amendment’s “very core” stands “the right of a man to retreat into his own home and there be
free from unreasonable governmental intrusion.” This right would be of little practical value if
the State’s agents could stand in a home’s porch or side garden and trawl for evidence with
impunity; the right to retreat would be significantly diminished if the police could enter a
man’s property to observe his repose from just outside the front window.

We therefore regard the area “immediately surrounding and associated with the home”—what
our cases call the curtilage—as “part of the home itself for Fourth Amendment purposes.” Here
there is no doubt that the officers entered it: The front porch is the classic exemplar of an area
adjacent to the home and “to which the activity of home life extends.”

Since the officers’ investigation took place in a constitutionally protected area, we turn to the
question of whether it was accomplished through an unlicensed physical intrusion. While law
enforcement officers need not “shield their eyes” when passing by the home “on public
thoroughfares,” an officer’s leave to gather information is sharply circumscribed when he steps
off those thoroughfares and enters the Fourth Amendment’s protected areas. As it is
undisputed that the detectives had all four of their feet and all four of their companion’s firmly
planted on the constitutionally protected extension of Jardines’ home, the only question is
whether he had given his leave (even implicitly) for them to do so. He had not.

We have recognized that “the knocker on the front door is treated as an invitation or license to
attempt an entry, justifying ingress to the home by solicitors, hawkers and peddlers of all
kinds.” This implicit license typically permits the visitor to approach the home by the front
path, knock promptly, wait briefly to be received, and then (absent invitation to linger longer)
leave. Complying with the terms of that traditional invitation does not require fine-grained
legal knowledge; it is generally managed without incident by the Nation’s Girl Scouts and trick-
or-treaters. Thus, a police officer not armed with a warrant may approach a home and knock,
precisely because that is “no more than any private citizen might do.”

But introducing a trained police dog to explore the area around the home in hopes of
discovering incriminating evidence is something else. There is no customary invitation to do
that. An invitation to engage in canine forensic investigation assuredly does not inhere in the
very act of hanging a knocker. To find a visitor knocking on the door is routine (even if
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sometimes unwelcome); to spot that same visitor exploring the front path with a metal
detector, or marching his bloodhound into the garden before saying hello and asking
permission, would inspire most of us to—well, call the police. The scope of a license—express or
implied—is limited not only to a particular area but also to a specific purpose. Consent at a
traffic stop to an officer’s checking out an anonymous tip that there is a body in the trunk does
not permit the officer to rummage through the trunk for narcotics. Here, the background social
norms that invite a visitor to the front door do not invite him there to conduct a search.

The government’s use of trained police dogs to investigate the home and its immediate
surroundings is a “search” within the meaning of the Fourth Amendment. The judgment of the
Supreme Court of Florida is therefore affirmed.

* * *

In the last of our dog cases for the day, the Court considers when police officers can reasonably
rely upon signals from a dog. In many situations, the legality of police conduct depends on
whether officers have “reasonable suspicion” or “probable cause,” two concepts we will explore
at some length in subsequent classes. The reliability of a dog—or the lack thereof—affects how
much its alert helps police in meeting these standards.

Supreme Court of the United States
Florida v. Clayton Harris

Decided Feb. 19, 2013 — 568 U.S. 237

Justice KAGAN delivered the opinion of the [unanimous] Court.

In this case, we consider how a court should determine if the “alert” of a drug-detection dog
during a traffic stop provides probable cause to search a vehicle. The Florida Supreme Court
held that the State must in every case present an exhaustive set of records, including a log of
the dog’s performance in the field, to establish the dog’s reliability. We think that demand
inconsistent with the “flexible, common-sense standard” of probable cause.

I

William Wheetley is a K—9 Officer in the Liberty County, Florida Sheriff’s Office. On June 24,
2006, he was on a routine patrol with Aldo, a German shepherd trained to detect certain
narcotics (methamphetamine, marijuana, cocaine, heroin, and ecstasy). Wheetley pulled over
respondent Clayton Harris’s truck because it had an expired license plate. On approaching the
driver’s-side door, Wheetley saw that Harris was “visibly nervous,” unable to sit still, shaking,
and breathing rapidly. Wheetley also noticed an open can of beer in the truck’s cup holder.
Wheetley asked Harris for consent to search the truck, but Harris refused. At that point,
Wheetley retrieved Aldo from the patrol car and walked him around Harris’s truck for a “free
air sniff.” Aldo alerted at the driver’s-side door handle—signaling, through a distinctive set of
behaviors, that he smelled drugs there.

Wheetley concluded, based principally on Aldo’s alert, that he had probable cause to search the
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truck. His search did not turn up any of the drugs Aldo was trained to detect. But it did reveal
200 loose pseudoephedrine pills, 8,000 matches, a bottle of hydrochloric acid, two containers
of antifreeze, and a coffee filter full of iodine crystals—all ingredients for making
methamphetamine. Wheetley accordingly arrested Harris, who admitted after proper Miranda
warnings that he routinely “cooked” methamphetamine at his house and could not go “more
than a few days without using” it. The State charged Harris with possessing pseudoephedrine
for use in manufacturing methamphetamine.

While out on bail, Harris had another run-in with Wheetley and Aldo. This time, Wheetley
pulled Harris over for a broken brake light. Aldo again sniffed the truck’s exterior, and again
alerted at the driver’s-side door handle. Wheetley once more searched the truck, but on this
occasion discovered nothing of interest.

Harris moved to suppress the evidence found in his truck on the ground that Aldo’s alert had
not given Wheetley probable cause for a search. At the hearing on that motion, Wheetley
testified about both his and Aldo’s training in drug detection. Wheetley (and a different dog)
completed a 160-hour course in narcotics detection offered by the Dothan, Alabama Police
Department, while Aldo (and a different handler) completed a similar, 120-hour course given
by the Apopka, Florida Police Department. That same year, Aldo received a one-year
certification from Drug Beat, a private company that specializes in testing and certifying K-9
dogs. Wheetley and Aldo teamed up in 2005 and went through another, 40-hour refresher
course in Dothan together. They also did four hours of training exercises each week to maintain
their skills. Wheetley would hide drugs in certain vehicles or buildings while leaving others
“blank” to determine whether Aldo alerted at the right places. According to Wheetley, Aldo’s
performance in those exercises was “really good.” The State introduced “Monthly Canine
Detection Training Logs” consistent with that testimony: They showed that Aldo always found
hidden drugs and that he performed “satisfactorily” (the higher of two possible assessments)
on each day of training.

On cross-examination, Harris’s attorney chose not to contest the quality of Aldo’s or Wheetley’s
training. She focused instead on Aldo’s certification and his performance in the field,
particularly the two stops of Harris’s truck. Wheetley conceded that the certification (which, he
noted, Florida law did not require) had expired the year before he pulled Harris over. Wheetley
also acknowledged that he did not keep complete records of Aldo’s performance in traffic stops
or other field work; instead, he maintained records only of alerts resulting in arrests. But
Wheetley defended Aldo’s two alerts to Harris’s seemingly narcotics-free truck: According to
Wheetley, Harris probably transferred the odor of methamphetamine to the door handle, and
Aldo responded to that “residual odor.”

The trial court concluded that Wheetley had probable cause to search Harris’s truck and so
denied the motion to suppress. Harris then entered a no-contest plea while reserving the right
to appeal the trial court’s ruling. An intermediate state court summarily affirmed.

The Florida Supreme Court reversed, holding that Wheetley lacked probable cause to search
Harris’s vehicle under the Fourth Amendment. “[W]hen a dog alerts,” the court wrote, “the fact
that the dog has been trained and certified is simply not enough to establish probable cause.”
To demonstrate a dog’s reliability, the State needed to produce a wider array of evidence:
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“[T]he State must present ... the dog’s training and certification records, an explanation of the
meaning of the particular training and certification, field performance records (including any
unverified alerts), and evidence concerning the experience and training of the officer handling
the dog, as well as any other objective evidence known to the officer about the dog’s reliability.”

The court particularly stressed the need for “evidence of the dog’s performance history,”
including records showing “how often the dog has alerted in the field without illegal
contraband having been found.” That data, the court stated, could help to expose such
problems as a handler’s tendency (conscious or not) to “cue [a] dog to alert” and “a dog’s
inability to distinguish between residual odors and actual drugs.” Accordingly, an officer like
Wheetley who did not keep full records of his dog’s field performance could never have the
requisite cause to think “that the dog is a reliable indicator of drugs.”

We granted certiorari and now reverse.
II

A police officer has probable cause to conduct a search when “the facts available to [him] would
‘warrant a [person] of reasonable caution in the belief” that contraband or evidence of a crime
is present. The test for probable cause is not reducible to “precise definition or quantification.”
“Finely tuned standards such as proof beyond a reasonable doubt or by a preponderance of the
evidence ... have no place in the [probable-cause] decision.” All we have required is the kind of
“fair probability” on which “reasonable and prudent [people,] not legal technicians, act.”

In evaluating whether the State has met this practical and common-sensical standard, we have
consistently looked to the totality of the circumstances. We have rejected rigid rules, bright-line
tests, and mechanistic inquiries in favor of a more flexible, all-things-considered approach.
Probable cause, is “a fluid concept—turning on the assessment of probabilities in particular
factual contexts—not readily, or even usefully, reduced to a neat set of legal rules.”

The Florida Supreme Court flouted this established approach to determining probable cause.
To assess the reliability of a drug-detection dog, the court created a strict evidentiary checklist,
whose every item the State must tick off. Most prominently, an alert cannot establish probable
cause under the Florida court’s decision unless the State introduces comprehensive
documentation of the dog’s prior “hits” and “misses” in the field. (One wonders how the court
would apply its test to a rookie dog.) No matter how much other proof the State offers of the
dog’s reliability, the absent field performance records will preclude a finding of probable cause.
That is the antithesis of a totality-of-the-circumstances analysis. [A] finding of a drug-detection
dog’s reliability cannot depend on the State’s satisfaction of multiple, independent evidentiary
requirements. No more for dogs than for human informants is such an inflexible checklist the
way to prove reliability, and thus establish probable cause.

Making matters worse, the decision below treats records of a dog’s field performance as the
gold standard in evidence, when in most cases they have relatively limited import. Errors may
abound in such records. If a dog on patrol fails to alert to a car containing drugs, the mistake
usually will go undetected because the officer will not initiate a search. Field data thus may not
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capture a dog’s false negatives. Conversely (and more relevant here), if the dog alerts to a car in
which the officer finds no narcotics, the dog may not have made a mistake at all. The dog may
have detected substances that were too well hidden or present in quantities too small for the
officer to locate. Or the dog may have smelled the residual odor of drugs previously in the
vehicle or on the driver’s person. Field data thus may markedly overstate a dog’s real false
positives. By contrast, those inaccuracies—in either direction—do not taint records of a dog’s
performance in standard training and certification settings. There, the designers of an
assessment know where drugs are hidden and where they are not—and so where a dog should
alert and where he should not. The better measure of a dog’s reliability thus comes away from
the field, in controlled testing environments.

For that reason, evidence of a dog’s satisfactory performance in a certification or training
program can itself provide sufficient reason to trust his alert. If a bona fide organization has
certified a dog after testing his reliability in a controlled setting, a court can presume (subject
to any conflicting evidence offered) that the dog’s alert provides probable cause to search. The
same is true, even in the absence of formal certification, if the dog has recently and successfully
completed a training program that evaluated his proficiency in locating drugs. After all, law
enforcement units have their own strong incentive to use effective training and certification
programs, because only accurate drug-detection dogs enable officers to locate contraband
without incurring unnecessary risks or wasting limited time and resources.

A defendant, however, must have an opportunity to challenge such evidence of a dog’s
reliability, whether by cross-examining the testifying officer or by introducing his own fact or
expert witnesses. The defendant, for example, may contest the adequacy of a certification or
training program, perhaps asserting that its standards are too lax or its methods faulty. So too,
the defendant may examine how the dog (or handler) performed in the assessments made in
those settings. Indeed, evidence of the dog’s (or handler’s) history in the field, although
susceptible to the kind of misinterpretation we have discussed, may sometimes be relevant, as
the Solicitor General acknowledged at oral argument. And even assuming a dog is generally
reliable, circumstances surrounding a particular alert may undermine the case for probable
cause—if, say, the officer cued the dog (consciously or not), or if the team was working under
unfamiliar conditions.

In short, a probable-cause hearing focusing on a dog’s alert should proceed much like any
other. The court should allow the parties to make their best case, consistent with the usual
rules of criminal procedure. And the court should then evaluate the proffered evidence to
decide what all the circumstances demonstrate. If the State has produced proof from controlled
settings that a dog performs reliably in detecting drugs, and the defendant has not contested
that showing, then the court should find probable cause. If, in contrast, the defendant has
challenged the State’s case (by disputing the reliability of the dog overall or of a particular
alert), then the court should weigh the competing evidence. In all events, the court should not
prescribe, as the Florida Supreme Court did, an inflexible set of evidentiary requirements. The
question—similar to every inquiry into probable cause—is whether all the facts surrounding a
dog’s alert, viewed through the lens of common sense, would make a reasonably prudent
person think that a search would reveal contraband or evidence of a crime. A sniff is up to snuff
when it meets that test.
III
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And here, Aldo’s did. The record in this case amply supported the trial court’s determination
that Aldo’s alert gave Wheetley probable cause to search Harris’s truck.

Because training records established Aldo’s reliability in detecting drugs and Harris failed to
undermine that showing, we agree with the trial court that Wheetley had probable cause to
search Harris’s truck. We accordingly reverse the judgment of the Florida Supreme Court.

* * *

In Harris, the Court held that Aldo (the police dog) was reliable enough that his “alert”
provided sufficient evidence of crime that officers had “probable cause” to search a vehicle. The
term “probable cause” appears in the text of the Fourth Amendment, and its definition is
essential to understanding when police may obtain warrants, when they may search cars, and
many other important questions. We examine the concept of probable cause in some detail for
our next class.
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THE FOURTH AMENDMENT
Class 6
Probable Cause and Reasonable Suspicion

The Fourth Amendment provides that “no warrants shall issue, but upon probable cause.”
Accordingly, warrants (and the searches that followed in the wake of their issuance) have been
challenged on the ground that police did not provide sufficient evidence when obtaining the
warrants from judges. In addition, the Court has held that in several common situations, police
may conduct searches and seizures without a warrant, but only with probable cause. For
example, the vehicle searches described in Florida v. Harris (Class 5) were permissible under
the “automobile exception” to the warrant requirement, about which we will learn more later.
In Illinois v. Gates, the Court set forth a new standard for when an informant’s tip provides
probable cause to justify a search or arrest.

Supreme Court of the United States
Illinois v. Lance Gates

Decided June 8, 1983 — 462 U.S. 213
Justice REHNQUIST delivered the opinion of the Court.

Respondents Lance and Susan Gates were indicted for violation of state drug laws after police
officers, executing a search warrant, discovered marijuana and other contraband in their
automobile and home. Prior to trial the Gateses moved to suppress evidence seized during this
search. The Illinois Supreme Court affirmed the decisions of lower state courts, granting the
motion. It held that the affidavit submitted in support of the State’s application for a warrant to
search the Gateses’ property was inadequate under this Court’s decisions in Aguilar v. Texas,

378 U.S. 108 (1964) and Spinelli v. United States, 393 U.S. 410 (1969).

We granted certiorari to consider the application of the Fourth Amendment to a magistrate’s
issuance of a search warrant on the basis of a partially corroborated anonymous informant’s

tip.

We conclude that the Illinois Supreme Court read the requirements of our Fourth Amendment
decisions too restrictively.

II

We now decide whether respondents’ rights under the Fourth and Fourteenth Amendments
were violated by the search of their car and house. A chronological statement of events usefully
introduces the issues at stake. Bloomingdale, Ill., is a suburb of Chicago located in DuPage
County. On May 3, 1978, the Bloomingdale Police Department received by mail an anonymous
handwritten letter which read as follows:

“This letter is to inform you that you have a couple in your town who strictly make their living
on selling drugs. They are Sue and Lance Gates, they live on Greenway, off Bloomingdale Rd. in
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the condominiums. Most of their buys are done in Florida. Sue his wife drives their car to
Florida, where she leaves it to be loaded up with drugs, then Lance flys down and drives it
back. Sue flys back after she drops the car off in Florida. May 3 she is driving down there again
and Lance will be flying down in a few days to drive it back. At the time Lance drives the car
back he has the trunk loaded with over $100,000.00 in drugs. Presently they have over
$100,000.00 worth of drugs in their basement.

“They brag about the fact they never have to work, and make their entire living on pushers.”

“I guarantee if you watch them carefully you will make a big catch. They are friends with some
big drugs dealers, who visit their house often.”

The letter was referred by the Chief of Police of the Bloomingdale Police Department to
Detective Mader, who decided to pursue the tip. Mader learned, from the office of the Illinois
Secretary of State, that an Illinois driver’s license had been issued to one Lance Gates, residing
at a stated address in Bloomingdale. He contacted a confidential informant, whose
examination of certain financial records revealed a more recent address for the Gates, and he
also learned from a police officer assigned to O’'Hare Airport that “L. Gates” had made a
reservation on Eastern Airlines flight 245 to West Palm Beach, Fla., scheduled to depart from
Chicago on May 5 at 4:15 p.m.

Mader then made arrangements with an agent of the Drug Enforcement Administration for
surveillance of the May 5 Eastern Airlines flight. The agent later reported to Mader that Gates
had boarded the flight, and that federal agents in Florida had observed him arrive in West
Palm Beach and take a taxi to the nearby Holiday Inn. They also reported that Gates went to a
room registered to one Susan Gates and that, at 7:00 a.m. the next morning, Gates and an
unidentified woman left the motel in a Mercury bearing Illinois license plates and drove
northbound on an interstate frequently used by travelers to the Chicago area. In addition, the
DEA agent informed Mader that the license plate number on the Mercury registered to a
Hornet station wagon owned by Gates. The agent also advised Mader that the driving time
between West Palm Beach and Bloomingdale was approximately 22 to 24 hours.

Mader signed an affidavit setting forth the foregoing facts, and submitted it to a judge of the
Circuit Court of DuPage County, together with a copy of the anonymous letter. The judge of
that court thereupon issued a search warrant for the Gateses’ residence and for their
automobile. The judge, in deciding to issue the warrant, could have determined that the modus
operandi of the Gates had been substantially corroborated. As the anonymous letter predicted,
Lance Gates had flown from Chicago to West Palm Beach late in the afternoon of May 5th, had
checked into a hotel room registered in the name of his wife, and, at 7:00 a.m. the following
morning, had headed north, accompanied by an unidentified woman, out of West Palm Beach
on an interstate highway used by travelers from South Florida to Chicago in an automobile
bearing a license plate issued to him.

At 5:15 a.m. on March 7th, only 36 hours after he had flown out of Chicago, Lance Gates, and
his wife, returned to their home in Bloomingdale, driving the car in which they had left West
Palm Beach some 22 hours earlier. The Bloomingdale police were awaiting them, searched the
trunk of the Mercury, and uncovered approximately 350 pounds of marijuana. A search of the
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Gateses’ home revealed marijuana, weapons, and other contraband. The Illinois Circuit Court
ordered suppression of all these items, on the ground that the affidavit submitted to the Circuit
Judge failed to support the necessary determination of probable cause to believe that the
Gateses’ automobile and home contained the contraband in question. This decision was
affirmed in turn by the Illinois Appellate Court and by a divided vote of the Supreme Court of
Illinois.

The Illinois Supreme Court concluded—and we are inclined to agree—that, standing alone, the
anonymous letter sent to the Bloomingdale Police Department would not provide the basis for
a magistrate’s determination that there was probable cause to believe contraband would be
found in the Gateses’ car and home. The letter provides virtually nothing from which one might
conclude that its author is either honest or his information reliable; likewise, the letter gives
absolutely no indication of the basis for the writer’s predictions regarding the Gateses’ criminal
activities. Something more was required, then, before a magistrate could conclude that there
was probable cause to believe that contraband would be found in the Gateses’ home and car.

The Illinois Supreme Court also properly recognized that Detective Mader’s affidavit might be
capable of supplementing the anonymous letter with information sufficient to permit a
determination of probable cause. In holding that the affidavit in fact did not contain sufficient
additional information to sustain a determination of probable cause, the Illinois court applied a
“two-pronged test,” derived from our decision in Spinelli v. United States, 393 U.S. 410 (1969).
The Illinois Supreme Court, like some others, apparently understood Spinelli as requiring that
the anonymous letter satisfy each of two independent requirements before it could be relied on.
According to this view, the letter, as supplemented by Mader’s affidavit, first had to adequately
reveal the “basis of knowledge” of the letter writer—the particular means by which he came by
the information given in his report. Second, it had to provide facts sufficiently establishing
either the “veracity” of the affiant’s informant, or, alternatively, the “reliability” of the
informant’s report in this particular case.

The Illinois court, alluding to an elaborate set of legal rules that have developed among various
lower courts to enforce the “two-pronged test,” found that the test had not been satisfied. First,
the “veracity” prong was not satisfied because, “there was simply no basis [for] ... conclud[ing]
that the anonymous person [who wrote the letter to the Bloomingdale Police Department] was
credible.” The court indicated that corroboration by police of details contained in the letter
might never satisfy the “veracity” prong, and in any event, could not do so if, as in the present
case, only “innocent” details are corroborated. In addition, the letter gave no indication of the
basis of its writer’s knowledge of the Gateses’ activities. The Illinois court understood Spinelli
as permitting the detail contained in a tip to be used to infer that the informant had a reliable
basis for his statements, but it thought that the anonymous letter failed to provide sufficient
detail to permit such an inference. Thus, it concluded that no showing of probable cause had
been made.

We agree with the Illinois Supreme Court that an informant’s “veracity,” “reliability” and “basis
of knowledge” are all highly relevant in determining the value of his report. We do not agree,
however, that these elements should be understood as entirely separate and independent
requirements to be rigidly exacted in every case, which the opinion of the Supreme Court of
Illinois would imply. Rather, as detailed below, they should be understood simply as closely
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Class 6 — Page 119



intertwined issues that may usefully illuminate the commonsense, practical question whether
there is “probable cause” to believe that contraband or evidence is located in a particular place.

ITI

This totality-of-the-circumstances approach is far more consistent with our prior treatment of
probable cause than is any rigid demand that specific “tests” be satisfied by every informant’s
tip. Perhaps the central teaching of our decisions bearing on the probable cause standard is
that it is a “practical, nontechnical conception.” “In dealing with probable cause, ... as the very
name implies, we deal with probabilities. These are not technical; they are the factual and
practical considerations of everyday life on which reasonable and prudent men, not legal
technicians, act.” Our observation in United States v. Cortez, 449 U.S. 411, 418 (1981)
regarding “particularized suspicion,” is also applicable to the probable cause standard:

“The process does not deal with hard certainties, but with probabilities. Long before the law of
probabilities was articulated as such, practical people formulated certain common-sense
conclusions about human behavior; jurors as factfinders are permitted to do the same—and so
are law enforcement officers. Finally, the evidence thus collected must be seen and weighed not
in terms of library analysis by scholars, but as understood by those versed in the field of law
enforcement.”

As these comments illustrate, probable cause is a fluid concept—turning on the assessment of
probabilities in particular factual contexts—not readily, or even usefully, reduced to a neat set
of legal rules. Informants’ tips doubtless come in many shapes and sizes from many different
types of persons.

Moreover, the “two-pronged test” directs analysis into two largely independent channels—the
informant’s “veracity” or “reliability” and his “basis of knowledge.” There are persuasive
arguments against according these two elements such independent status. Instead, they are
better understood as relevant considerations in the totality-of-the-circumstances analysis that
traditionally has guided probable cause determinations: a deficiency in one may be
compensated for, in determining the overall reliability of a tip, by a strong showing as to the
other, or by some other indicia of reliability.

If, for example, a particular informant is known for the unusual reliability of his predictions of
certain types of criminal activities in a locality, his failure, in a particular case, to thoroughly set
forth the basis of his knowledge surely should not serve as an absolute bar to a finding of
probable cause based on his tip. Likewise, if an unquestionably honest citizen comes forward
with a report of criminal activity—which if fabricated would subject him to criminal liability—
we have found rigorous scrutiny of the basis of his knowledge unnecessary. Conversely, even if
we entertain some doubt as to an informant’s motives, his explicit and detailed description of
alleged wrongdoing, along with a statement that the event was observed first-hand, entitles his
tip to greater weight than might otherwise be the case. Unlike a totality-of-the-circumstances
analysis, which permits a balanced assessment of the relative weights of all the various indicia
of reliability (and unreliability) attending an informant’s tip, the “two-pronged test” has
encouraged an excessively technical dissection of informants’ tips, with undue attention being
focused on isolated issues that cannot sensibly be divorced from the other facts presented to
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the magistrate.

Finely-tuned standards such as proof beyond a reasonable doubt or by a preponderance of the
evidence, useful in formal trials, have no place in the magistrate’s decision. While an effort to
fix some general, numerically precise degree of certainty corresponding to “probable cause”
may not be helpful, it is clear that “only the probability, and not a prima facie showing, of
criminal activity is the standard of probable cause.”

We also have recognized that affidavits “are normally drafted by nonlawyers in the midst and
haste of a criminal investigation. Technical requirements of elaborate specificity once exacted
under common law pleading have no proper place in this area.” Likewise, search and arrest
warrants long have been issued by persons who are neither lawyers nor judges, and who
certainly do not remain abreast of each judicial refinement of the nature of “probable cause.”
The rigorous inquiry into the Spinelli prongs and the complex superstructure of evidentiary
and analytical rules that some have seen implicit in our Spinelli decision, cannot be reconciled
with the fact that many warrants are—quite properly—issued on the basis of nontechnical,
common-sense judgments of laymen applying a standard less demanding than those used in
more formal legal proceedings.

Similarly, we have repeatedly said that after-the-fact scrutiny by courts of the sufficiency of an
affidavit should not take the form of de novo review. A magistrate’s “determination of probable
cause should be paid great deference by reviewing courts.”

If the affidavits submitted by police officers are subjected to the type of scrutiny some courts
have deemed appropriate, police might well resort to warrantless searches, with the hope of
relying on consent or some other exception to the warrant clause that might develop at the
time of the search. In addition, the possession of a warrant by officers conducting an arrest or
search greatly reduces the perception of unlawful or intrusive police conduct, by assuring “the
individual whose property is searched or seized of the lawful authority of the executing officer,
his need to search, and the limits of his power to search.”

Finally, the direction taken by decisions following Spinelli poorly serves “the most basic
function of any government”: “to provide for the security of the individual and of his property.”
The strictures that inevitably accompany the “two-pronged test” cannot avoid seriously
impeding the task of law enforcement. If, as the Illinois Supreme Court apparently thought,
that test must be rigorously applied in every case, anonymous tips would be of greatly
diminished value in police work. Ordinary citizens, like ordinary witnesses, generally do not
provide extensive recitations of the basis of their everyday observations. Likewise, as the
Illinois Supreme Court observed in this case, the veracity of persons supplying anonymous tips
is by hypothesis largely unknown, and unknowable. As a result, anonymous tips seldom could
survive a rigorous application of either of the Spinelli prongs. Yet, such tips, particularly when
supplemented by independent police investigation, frequently contribute to the solution of
otherwise “perfect crimes.” While a conscientious assessment of the basis for crediting such
tips is required by the Fourth Amendment, a standard that leaves virtually no place for
anonymous citizen informants is not.

For all these reasons, we conclude that it is wiser to abandon the “two-pronged test”
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established by our decisions in Aguilar and Spinelli. In its place we reaffirm the totality-of-the-
circumstances analysis that traditionally has informed probable cause determinations. The
task of the issuing magistrate is simply to make a practical, common-sense decision whether,
given all the circumstances set forth in the affidavit before him, including the “veracity” and
“basis of knowledge” of persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place. And the duty of a
reviewing court is simply to ensure that the magistrate had a “substantial basis for ...
conclud[ing]” that probable cause existed. We are convinced that this flexible, easily applied
standard will better achieve the accommodation of public and private interests that the Fourth
Amendment requires than does the approach that has developed from Aguilar and Spinelli.

Our earlier cases illustrate the limits beyond which a magistrate may not venture in issuing a
warrant. A sworn statement of an affiant that “he has cause to suspect and does believe that”
liquor illegally brought into the United States is located on certain premises will not do. An
affidavit must provide the magistrate with a substantial basis for determining the existence of
probable cause, and [a] wholly conclusory statement fail[s] to meet this requirement. An
officer’s statement that “affiants have received reliable information from a credible person and
believe” that heroin is stored in a home, is likewise inadequate. [T]his is a mere conclusory
statement that gives the magistrate virtually no basis at all for making a judgment regarding
probable cause. Sufficient information must be presented to the magistrate to allow that
official to determine probable cause; his action cannot be a mere ratification of the bare
conclusions of others. In order to ensure that such an abdication of the magistrate’s duty does
not occur, courts must continue to conscientiously review the sufficiency of affidavits on which
warrants are issued. But when we move beyond the “bare bones” affidavits this area simply
does not lend itself to a prescribed set of rules, like that which had developed from Spinelli.
Instead, the flexible, common-sense standard better serves the purposes of the Fourth
Amendment’s probable cause requirement.

IV

Our decisions applying the totality-of-the-circumstances analysis outlined above have
consistently recognized the value of corroboration of details of an informant’s tip by
independent police work. Likewise, we recognized the probative value of corroborative efforts
of police officials in Aguilar —the source of the “two-pronged test”—by observing that if the
police had made some effort to corroborate the informant’s report at issue, “an entirely
different case” would have been presented.

The showing of probable cause in the present case was fully compelling. Even standing alone,
the facts obtained through the independent investigation of Mader and the DEA at least
suggested that the Gateses were involved in drug trafficking. In addition to being a popular
vacation site, Florida is well-known as a source of narcotics and other illegal drugs. Lance
Gates’ flight to Palm Beach, his brief, overnight stay in a motel, and apparent immediate return
north to Chicago in the family car, conveniently awaiting him in West Palm Beach, is as
suggestive of a pre-arranged drug run, as it is of an ordinary vacation trip.

In addition, the judge could rely on the anonymous letter, which had been corroborated in
major part by Mader’s efforts. The corroboration of the letter’s predictions that the Gateses’ car
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would be in Florida, that Lance Gates would fly to Florida in the next day or so, and that he
would drive the car north toward Bloomingdale all indicated, albeit not with certainty, that the
informant’s other assertions also were true. “Because an informant is right about some things,
he is more probably right about other facts” including the claim regarding the Gateses’ illegal
activity. This may well not be the type of “reliability” or “veracity” necessary to satisfy some
views of the “veracity prong” of Spinelli, but we think it suffices for the practical, common-
sense judgment called for in making a probable cause determination. It is enough, for purposes
of assessing probable cause, that “corroboration through other sources of information reduced
the chances of a reckless or prevaricating tale,” thus providing “a substantial basis for crediting
the hearsay.”

Finally, the anonymous letter contained a range of details relating not just to easily obtained
facts and conditions existing at the time of the tip, but to future actions of third parties
ordinarily not easily predicted. The letter writer’s accurate information as to the travel plans of
each of the Gateses was of a character likely obtained only from the Gateses themselves, or
from someone familiar with their not entirely ordinary travel plans. If the informant had access
to accurate information of this type a magistrate could properly conclude that it was not
unlikely that he also had access to reliable information of the Gateses’ alleged illegal activities.
Of course, the Gateses’ travel plans might have been learned from a talkative neighbor or travel
agent; under the “two-pronged test” developed from Spinelli, the character of the details in the
anonymous letter might well not permit a sufficiently clear inference regarding the letter
writer’s “basis of knowledge.” But, as discussed previously, probable cause does not demand
the certainty we associate with formal trials. It is enough that there was a fair probability that
the writer of the anonymous letter had obtained his entire story either from the Gateses or
someone they trusted. And corroboration of major portions of the letter’s predictions provides
just this probability. It is apparent, therefore, that the judge issuing the warrant had a
“substantial basis for ... conclud[ing]” that probable cause to search the Gateses’ home and car
existed. The judgment of the Supreme Court of Illinois therefore must be

Reversed.
Justice BRENNAN, with whom Justice MARSHALL joins, dissenting.

I write to dissent from the Court’s unjustified and ill-advised rejection of the two-prong test for
evaluating the validity of a warrant based on hearsay announced in Aguilar v. Texas, 378 U.S.
108 (1964), and refined in Spinelli v. United States, 393 U.S. 410 (1969).

I

In recognition of the judiciary’s role as the only effective guardian of Fourth Amendment
rights, this Court has developed over the last half century a set of coherent rules governing a
magistrate’s consideration of a warrant application and the showings that are necessary to
support a finding of probable cause. We start with the proposition that a neutral and detached
magistrate, and not the police, should determine whether there is probable cause to support
the issuance of a warrant.

In order to emphasize the magistrate’s role as an independent arbiter of probable cause and to
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insure that searches or seizures are not effected on less than probable cause, the Court has
insisted that police officers provide magistrates with the underlying facts and circumstances
that support the officers’ conclusions. The Court stated that “[u]nder the Fourth Amendment,
an officer may not properly issue a warrant to search a private dwelling unless he can find
probable cause therefor from facts or circumstances presented to him under oath or
affirmation. Mere affirmance of belief or suspicion is not enough.”

[Our previous cases] advance an important [ ] substantive value: Findings of probable cause,
and attendant intrusions, should not be authorized unless there is some assurance that the
information on which they are based has been obtained in a reliable way by an honest or
credible person. As applied to police officers, the rules focus on the way in which the
information was acquired. As applied to informants, the rules focus both on the honesty or
credibility of the informant and on the reliability of the way in which the information was
acquired. Insofar as it is more complicated, an evaluation of affidavits based on hearsay
involves a more difficult inquiry. This suggests a need to structure the inquiry in an effort to
insure greater accuracy. The standards announced in Aguilar, as refined by Spinelli, fulfill that
need. The standards inform the police of what information they have to provide and
magistrates of what information they should demand. The standards also inform magistrates of
the subsidiary findings they must make in order to arrive at an ultimate finding of probable
cause. By requiring police to provide certain crucial information to magistrates and by
structuring magistrates’ probable cause inquiries, Aguilar and Spinelli assure the magistrate’s
role as an independent arbiter of probable cause, insure greater accuracy in probable cause
determinations, and advance the substantive value identified above.

Until today the Court has never squarely addressed the application of the Aguilar and Spinelli
standards to tips from anonymous informants. By definition nothing is known about an
anonymous informant’s identity, honesty, or reliability. One commentator has suggested that
anonymous informants should be treated as presumptively unreliable. In any event, there
certainly is no basis for treating anonymous informants as presumptively reliable. Nor is there
any basis for assuming that the information provided by an anonymous informant has been
obtained in a reliable way. If we are unwilling to accept conclusory allegations from the police,
who are presumptively reliable, or from informants who are known, at least to the police, there
cannot possibly be any rational basis for accepting conclusory allegations from anonymous
informants.

II

In rejecting the Aguilar-Spinelli standards, the Court suggests that a “totality-of-the-
circumstances approach is far more consistent with our prior treatment of probable cause than
is any rigid demand that specific ‘tests’ be satisfied by every informant’s tip.” In support of this
proposition the Court relies on the “practical, nontechnical” nature of probable cause.

[O]ne can concede that probable cause is a “practical, nontechnical” concept without betraying
the values that Aguilar and Spinelli reflect. As noted, Aguilar and Spinelli require the police to
provide magistrates with certain crucial information. They also provide structure for
magistrates’ probable cause inquiries. In so doing, Aguilar and Spinelli preserve the role of
magistrates as independent arbiters of probable cause, insure greater accuracy in probable
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cause determinations, and advance the substantive value of precluding findings of probable
cause, and attendant intrusions, based on anything less than information from an honest or
credible person who has acquired his information in a reliable way. Neither the standards nor
their effects are inconsistent with a “practical, nontechnical” conception of probable cause.
Once a magistrate has determined that he has information before him that he can reasonably
say has been obtained in a reliable way by a credible person, he has ample room to use his
common sense and to apply a practical, nontechnical conception of probable cause.

At the heart of the Court’s decision to abandon Aguilar and Spinelli appears to be its belief that
“the direction taken by decisions following Spinelli poorly serves ‘the most basic function of
any government: to provide for the security of the individual and of his property.” This
conclusion rests on the judgment that Aguilar and Spinelli “seriously imped[e] the task of law
enforcement,” and render anonymous tips valueless in police work. Surely, the Court
overstates its case. But of particular concern to all Americans must be that the Court gives
virtually no consideration to the value of insuring that findings of probable cause are based on
information that a magistrate can reasonably say has been obtained in a reliable way by an
honest or credible person.

ITI

The Court’s complete failure to provide any persuasive reason for rejecting Aguilar and Spinelli
doubtlessly reflects impatience with what it perceives to be “overly technical” rules governing
searches and seizures under the Fourth Amendment. Words such as “practical,”
“nontechnical,” and “commonsense,” as used in the Court’s opinion, are but code words for an
overly permissive attitude towards police practices in derogation of the rights secured by the
Fourth Amendment. Everyone shares the Court’s concern over the horrors of drug trafficking,
but under our Constitution only measures consistent with the Fourth Amendment may be
employed by government to cure this evil. We must be ever mindful of Justice Stewart’s
admonition in Coolidge v. New Hampshire, 403 U.S. 443 (1971), that “[i]n times of unrest,
whether caused by crime or racial conflict or fear of internal subversion, this basic law and the
values that it represents may appear unrealistic or ‘extravagant’ to some. But the values were
those of the authors of our fundamental constitutional concepts.” In the same vein, Glasser v.
United States, 315 U.S. 60 (1942), warned that “[s]teps innocently taken may, one by one, lead
to the irretrievable impairment of substantial liberties.”

Rights secured by the Fourth Amendment are particularly difficult to protect because their
“advocates are usually criminals.” But the rules “we fashion [are] for the innocent and guilty
alike.” By replacing Aguilar and Spinelli with a test that provides no assurance that
magistrates, rather than the police, or informants, will make determinations of probable cause;
imposes no structure on magistrates’ probable cause inquiries; and invites the possibility that
intrusions may be justified on less than reliable information from an honest or credible person,
today’s decision threatens to “obliterate one of the most fundamental distinctions between our
form of government, where officers are under the law, and the police-state where they are the
law.”
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When police have probable cause to believe either (1) that evidence of crime will be found in a
particular place or (2) that a certain person has committed a crime, important police action
becomes lawful that would have remained unlawful absent probable cause. One important
example involves vehicle stops; police may stop a car based on probable cause to believe that
its driver has committed a traffic law violation. It is widely believed that many officers use this
power for reasons other than traffic enforcement—for example, stopping drivers who violate
trivial traffic rules in the hope of discovering evidence of more serious lawbreaking. In
addition, some critics of police allege that at least some officers use their traffic-stop authority
in ways that constitute unlawful discrimination, such as on the basis of race. Based on these
beliefs and allegations, motorists have sought review of vehicle stops, justified by probable
cause, on the basis of police officers’ “real” or “true” reasons for conducting the stops. The
Court has resisted engaging in such review.

Supreme Court of the United States
Michael A. Whren v. United States
Decided June 10, 1996 — 517 U.S. 806

Justice SCALIA delivered the opinion of the [unanimous] Court.

In this case we decide whether the temporary detention of a motorist who the police have
probable cause to believe has committed a civil traffic violation is inconsistent with the Fourth
Amendment’s prohibition against unreasonable seizures unless a reasonable officer would have
been motivated to stop the car by a desire to enforce the traffic laws.

I

On the evening of June 10, 1993, plainclothes vice-squad officers of the District of Columbia
Metropolitan Police Department were patrolling a “high drug area” of the city in an unmarked
car. Their suspicions were aroused when they passed a dark Pathfinder truck with temporary
license plates and youthful occupants waiting at a stop sign, the driver looking down into the
lap of the passenger at his right. The truck remained stopped at the intersection for what
seemed an unusually long time—more than 20 seconds. When the police car executed a U-turn
in order to head back toward the truck, the Pathfinder turned suddenly to its right, without
signaling, and sped off at an “unreasonable” speed. The policemen followed, and in a short
while overtook the Pathfinder when it stopped behind other traffic at a red light. They pulled
up alongside, and Officer Ephraim Soto stepped out and approached the driver’s door,
identifying himself as a police officer and directing the driver, petitioner Brown, to put the
vehicle in park. When Soto drew up to the driver’s window, he immediately observed two large
plastic bags of what appeared to be crack cocaine in petitioner Whren’s hands. Petitioners were
arrested, and quantities of several types of illegal drugs were retrieved from the vehicle.

Petitioners were charged in a four-count indictment with violating various federal drug laws. At
a pretrial suppression hearing, they challenged the legality of the stop and the resulting seizure
of the drugs. They argued that the stop had not been justified by probable cause to believe, or
even reasonable suspicion, that petitioners were engaged in illegal drug-dealing activity; and
that Officer Soto’s asserted ground for approaching the vehicle—to give the driver a warning
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concerning traffic violations—was pretextual. The District Court denied the suppression
motion, concluding that “the facts of the stop were not controverted,” and “[t]here was nothing
to really demonstrate that the actions of the officers were contrary to a normal traffic stop.”

Petitioners were convicted of the counts at issue here. The Court of Appeals affirmed the
convictions, holding with respect to the suppression issue that, “regardless of whether a police
officer subjectively believes that the occupants of an automobile may be engaging in some
other illegal behavior, a traffic stop is permissible as long as a reasonable officer in the same
circumstances could have stopped the car for the suspected traffic violation.” We granted
certiorari.

II

The Fourth Amendment guarantees “[t]he right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.” Temporary detention
of individuals during the stop of an automobile by the police, even if only for a brief period and
for a limited purpose, constitutes a “seizure” of “persons” within the meaning of this provision.
An automobile stop is thus subject to the constitutional imperative that it not be
“unreasonable” under the circumstances. As a general matter, the decision to stop an
automobile is reasonable where the police have probable cause to believe that a traffic violation
has occurred.

Petitioners accept that Officer Soto had probable cause to believe that various provisions of the
District of Columbia traffic code had been violated. They argue, however, that “in the unique
context of civil traffic regulations” probable cause is not enough. Since, they contend, the use of
automobiles is so heavily and minutely regulated that total compliance with traffic and safety
rules is nearly impossible, a police officer will almost invariably be able to catch any given
motorist in a technical violation. This creates the temptation to use traffic stops as a means of
investigating other law violations, as to which no probable cause or even articulable suspicion
exists. Petitioners, who are both black, further contend that police officers might decide which
motorists to stop based on decidedly impermissible factors, such as the race of the car’s
occupants. To avoid this danger, they say, the Fourth Amendment test for traffic stops should
be, not the normal one (applied by the Court of Appeals) of whether probable cause existed to
justify the stop; but rather, whether a police officer, acting reasonably, would have made the
stop for the reason given.

A

Petitioners contend that the standard they propose is consistent with our past cases’
disapproval of police attempts to use valid bases of action against citizens as pretexts for
pursuing other investigatory agendas. We are reminded that [in previous cases] we stated that
“an inventory search” must not be a ruse for a general rummaging in order to discover
incriminating evidence”; that in approving an inventory search, we apparently thought it
significant that there had been “no showing that the police, who were following standardized
procedures, acted in bad faith or for the sole purpose of investigation”; and that we observed,
in upholding the constitutionality of a warrantless administrative inspection, that the search
did not appear to be “a ‘pretext’ for obtaining evidence of ... violation of ... penal laws.” But only
an undiscerning reader would regard these cases as endorsing the principle that ulterior
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motives can invalidate police conduct that is justifiable on the basis of probable cause to
believe that a violation of law has occurred. In each case we were addressing the validity of a
search conducted in the absence of probable cause. Our statements simply explain that the
exemption from the need for probable cause (and warrant), which is accorded to searches
made for the purpose of inventory or administrative regulation, is not accorded to searches
that are not made for those purposes.

We think [our prior decisions] foreclose any argument that the constitutional reasonableness
of traffic stops depends on the actual motivations of the individual officers involved. We of
course agree with petitioners that the Constitution prohibits selective enforcement of the law
based on considerations such as race. But the constitutional basis for objecting to intentionally
discriminatory application of laws is the Equal Protection Clause, not the Fourth Amendment.
Subjective intentions play no role in ordinary, probable-cause Fourth Amendment analysis.

B

Recognizing that we have been unwilling to entertain Fourth Amendment challenges based on
the actual motivations of individual officers, petitioners disavow any intention to make the
individual officer’s subjective good faith the touchstone of “reasonableness.” They insist that
the standard they have put forward—whether the officer’s conduct deviated materially from
usual police practices, so that a reasonable officer in the same circumstances would not have
made the stop for the reasons given—is an “objective” one.

But although framed in empirical terms, this approach is plainly and indisputably driven by
subjective considerations. Its whole purpose is to prevent the police from doing under the guise
of enforcing the traffic code what they would like to do for different reasons. Petitioners’
proposed standard may not use the word “pretext,” but it is designed to combat nothing other
than the perceived “danger” of the pretextual stop, albeit only indirectly and over the run of
cases. Instead of asking whether the individual officer had the proper state of mind, the
petitioners would have us ask, in effect, whether (based on general police practices) it is
plausible to believe that the officer had the proper state of mind.

Why one would frame a test designed to combat pretext in such fashion that the court cannot
take into account actual and admitted pretext is a curiosity that can only be explained by the
fact that our cases have foreclosed the more sensible option. If those cases were based only
upon the evidentiary difficulty of establishing subjective intent, petitioners’ attempt to root out
subjective vices through objective means might make sense. But they were not based only upon
that, or indeed even principally upon that. Their principal basis—which applies equally to
attempts to reach subjective intent through ostensibly objective means—is simply that the
Fourth Amendment’s concern with “reasonableness” allows certain actions to be taken in
certain circumstances, whatever the subjective intent. But even if our concern had been only
an evidentiary one, petitioners’ proposal would by no means assuage it. Indeed, it seems to us
somewhat easier to figure out the intent of an individual officer than to plumb the collective
consciousness of law enforcement in order to determine whether a “reasonable officer” would
have been moved to act upon the traffic violation. While police manuals and standard
procedures may sometimes provide objective assistance, ordinarily one would be reduced to
speculating about the hypothetical reaction of a hypothetical constable—an exercise that might
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be called virtual subjectivity.

Moreover, police enforcement practices, even if they could be practicably assessed by a judge,
vary from place to place and from time to time. We cannot accept that the search and seizure
protections of the Fourth Amendment are so variable and can be made to turn upon such
trivialities. The difficulty is illustrated by petitioners’ arguments in this case. Their claim that a
reasonable officer would not have made this stop is based largely on District of Columbia police
regulations which permit plainclothes officers in unmarked vehicles to enforce traffic laws
“only in the case of a violation that is so grave as to pose an immediate threat to the safety of
others.” This basis of invalidation would not apply in jurisdictions that had a different practice.
And it would not have applied even in the District of Columbia, if Officer Soto had been
wearing a uniform or patrolling in a marked police cruiser.

ITI

In what would appear to be an elaboration on the “reasonable officer” test, petitioners argue
that the balancing inherent in any Fourth Amendment inquiry requires us to weigh the
governmental and individual interests implicated in a traffic stop such as we have here. That
balancing, petitioners claim, does not support investigation of minor traffic infractions by
plainclothes police in unmarked vehicles; such investigation only minimally advances the
government’s interest in traffic safety, and may indeed retard it by producing motorist
confusion and alarm—a view said to be supported by the Metropolitan Police Department’s
own regulations generally prohibiting this practice. And as for the Fourth Amendment
interests of the individuals concerned, petitioners point out that our cases acknowledge that
even ordinary traffic stops entail “a possibly unsettling show of authority”; that they at best
“interfere with freedom of movement, are inconvenient, and consume time” and at worst “may
create substantial anxiety.” That anxiety is likely to be even more pronounced when the stop is
conducted by plainclothes officers in unmarked cars.

It is of course true that in principle every Fourth Amendment case, since it turns upon a
“reasonableness” determination, involves a balancing of all relevant factors. With rare
exceptions not applicable here, however, the result of that balancing is not in doubt where the
search or seizure is based upon probable cause.

Where probable cause has existed, the only cases in which we have found it necessary actually
to perform the “balancing” analysis involved searches or seizures conducted in an
extraordinary manner, unusually harmful to an individual’s privacy or even physical interests—
such as, for example, seizure by means of deadly force, unannounced entry into a home, entry
into a home without a warrant, or physical penetration of the body. The making of a traffic stop
out of uniform does not remotely qualify as such an extreme practice, and so is governed by the
usual rule that probable cause to believe the law has been broken “outbalances” private interest
in avoiding police contact.

Petitioners urge as an extraordinary factor in this case that the “multitude of applicable traffic
and equipment regulations” is so large and so difficult to obey perfectly that virtually everyone
is guilty of violation, permitting the police to single out almost whomever they wish for a stop.
But we are aware of no principle that would allow us to decide at what point a code of law
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becomes so expansive and so commonly violated that infraction itself can no longer be the
ordinary measure of the lawfulness of enforcement. And even if we could identify such
exorbitant codes, we do not know by what standard (or what right) we would decide, as
petitioners would have us do, which particular provisions are sufficiently important to merit
enforcement.

For the run-of-the-mine case, which this surely is, we think there is no realistic alternative to
the traditional common-law rule that probable cause justifies a search and seizure.

Here the District Court found that the officers had probable cause to believe that petitioners
had violated the traffic code. That rendered the stop reasonable under the Fourth Amendment,
the evidence thereby discovered admissible, and the upholding of the convictions by the Court
of Appeals for the District of Columbia Circuit correct. The judgment is

Affirmed.

The unanimous opinion noted that if police indeed performed traffic stops on the basis of
impermissible reasons related to the race of motorists, the stops might violate the Equal
Protection Clause of the Fourteenth Amendment. Unfortunately for Whren, the Court has not
allowed evidence to be excluded from criminal trials on the basis of Equal Protection
violations; the legal remedy for such violations would come from civil lawsuits.

The Court’s holding in Whren illustrates the power of probable cause. Because the Court is so
resistant to examining the motives of officers who take investigatory steps on the basis of
probable cause, the term’s definition is of exceptional importance. In a 2018 case, the Court
applied the standard set forth in Illinois v. Gates to new facts.

Supreme Court of the United States

District of Columbia v. Theodore Wesby
Decided Jan. 22, 2018 — 138 S.Ct. 577

Justice THOMAS delivered the opinion of the Court.

This case involves a civil suit against the District of Columbia and five of its police officers,
brought by 16 individuals who were arrested for holding a raucous, late-night party in a house
they did not have permission to enter. The United States Court of Appeals for the District of
Columbia Circuit held that there was no probable cause to arrest the partygoers, and that the
officers were not entitled to qualified immunity. We reverse on both grounds.

I

Around 1 a.m. on March 16, 2008, the District’s Metropolitan Police Department received a
complaint about loud music and illegal activities at a house in Northeast D.C. The caller, a
former neighborhood commissioner, told police that the house had been vacant for several
months. When officers arrived at the scene, several neighbors confirmed that the house should
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have been empty. The officers approached the house and, consistent with the complaint, heard
loud music playing inside.

After the officers knocked on the front door, they saw a man look out the window and then run
upstairs. One of the partygoers opened the door, and the officers entered. They immediately
observed that the inside of the house “was in disarray’” and looked like “‘a vacant property.”
The officers smelled marijuana and saw beer bottles and cups of liquor on the floor. In fact, the
floor was so dirty that one of the partygoers refused to sit on it while being questioned.
Although the house had working electricity and plumbing, it had no furniture downstairs other
than a few padded metal chairs. The only other signs of habitation were blinds on the windows,
food in the refrigerator, and toiletries in the bathroom.

In the living room, the officers found a makeshift strip club. Several women were wearing only
bras and thongs, with cash tucked into their garter belts. The women were giving lap dances
while other partygoers watched. Most of the onlookers were holding cash and cups of alcohol.
After seeing the uniformed officers, many partygoers scattered into other parts of the house.

The officers found more debauchery upstairs. A naked woman and several men were in the
bedroom. A bare mattress—the only one in the house—was on the floor, along with some lit
candles and multiple open condom wrappers. A used condom was on the windowsill. The
officers found one partygoer hiding in an upstairs closet, and another who had shut himself in
the bathroom and refused to come out.

The officers found a total of 21 people in the house. After interviewing all 21, the officers did
not get a clear or consistent story. Many partygoers said they were there for a bachelor party,
but no one could identify the bachelor. Each of the partygoers claimed that someone had
invited them to the house, but no one could say who. Two of the women working the party said
that a woman named “Peaches” or “Tasty” was renting the house and had given them
permission to be there. One of the women explained that the previous owner had recently
passed away, and Peaches had just started renting the house from the grandson who inherited
it. But the house had no boxes or moving supplies. She did not know Peaches’ real name. And
Peaches was not there.

An officer asked the woman to call Peaches on her phone so he could talk to her. Peaches
answered and explained that she had just left the party to go to the store. When the officer
asked her to return, Peaches refused because she was afraid of being arrested. The sergeant
supervising the investigation also spoke with Peaches. At first, Peaches claimed to be renting
the house from the owner, who was fixing it up for her. She also said that she had given the
attendees permission to have the party. When the sergeant again asked her who had given her
permission to use the house, Peaches became evasive and hung up. The sergeant called her
back, and she began yelling and insisting that she had permission before hanging up a second
time. The officers eventually got Peaches on the phone again, and she admitted that she did not
have permission to use the house.

The officers then contacted the owner. He told them that he had been trying to negotiate a
lease with Peaches, but they had not reached an agreement. He confirmed that he had not
given Peaches (or anyone else) permission to be in the house—let alone permission to use it for
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a bachelor party. At that point, the officers arrested the 21 partygoers for unlawful entry. The
police transported the partygoers to the police station, where the lieutenant decided to charge
them with disorderly conduct. The partygoers were released, and the charges were eventually
dropped.

II

Respondents, 16 of the 21 partygoers, sued the District and five of the arresting officers. They
sued the officers for false arrest under the Fourth Amendment. The partygoers’ claims were all
“predicated upon the allegation that [they] were arrested without probable cause.”

On cross-motions for summary judgment, the District Court awarded partial summary
judgment to the partygoers. It concluded that the officers lacked probable cause to arrest the
partygoers for unlawful entry.! The officers were told that Peaches had invited the partygoers to
the house, the District Court reasoned, and nothing the officers learned in their investigation
suggested the partygoers “knew or should have known that [they were] entering against the
[owner’s] will.” The District Court also concluded that the officers were not entitled to
qualified immunity under § 1983. It noted that, under District case law, “probable cause to
arrest for unlawful entry requires evidence that the alleged intruder knew or should have
known, upon entry, that such entry was against the will of the owner.” And in its view, the
officers had no such evidence.

With liability resolved, the case proceeded to trial on damages. The jury awarded the
partygoers a total of $680,000 in compensatory damages. After the District Court awarded
attorney’s fees, the total award was nearly $1 million.

On appeal, a divided panel of the D.C. Circuit affirmed. [T]he panel majority made Peaches’
invitation “central” to its determination that the officers lacked probable cause to arrest the
partygoers for unlawful entry. The panel majority asserted that, “in the absence of any
conflicting information, Peaches’ invitation vitiates the necessary element of [the partygoers’]
intent to enter against the will of the lawful owner.” And the panel majority determined that
“there is simply no evidence in the record that [the partygoers] had any reason to think the
invitation was invalid.”

We granted certiorari to resolve [] whether the officers had probable cause to arrest the
partygoers.

ITI

To determine whether an officer had probable cause for an arrest, “we examine the events
leading up to the arrest, and then decide ‘whether these historical facts, viewed from the
standpoint of an objectively reasonable police officer, amount to’ probable cause.” Because

1 [Footnote 2 by the Court] Because probable cause is an objective standard, an arrest is lawful if the officer had
probable cause to arrest for any offense, not just the offense cited at the time of arrest or booking. Because
unlawful entry is the only offense that the District and its officers discuss in their briefs to this Court, we likewise
limit our analysis to that offense.
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probable cause “deals with probabilities and depends on the totality of the circumstances,” it is
“a fluid concept” that is “not readily, or even usefully, reduced to a neat set of legal rules.” It
“requires only a probability or substantial chance of criminal activity, not an actual showing of
such activity.” Probable cause “is not a high bar.”

A

There is no dispute that the partygoers entered the house against the will of the owner.
Nonetheless, the partygoers contend that the officers lacked probable cause to arrest them
because the officers had no reason to believe that they “knew or should have known” their
“entry was unwanted.” We disagree. Considering the totality of the circumstances, the officers
made an “entirely reasonable inference” that the partygoers were knowingly taking advantage
of a vacant house as a venue for their late-night party.

Consider first the condition of the house. Multiple neighbors, including a former neighborhood
official, informed the officers that the house had been vacant for several months. The house
had no furniture, except for a few padded metal chairs and a bare mattress. The rest of the
house was empty, save for some fixtures and large appliances. The house had a few signs of
inhabitance—working electricity and plumbing, blinds on the windows, toiletries in the
bathroom, and food in the refrigerator. But those facts are not necessarily inconsistent with the
house being unoccupied. The owner could have paid the utilities and kept the blinds while he
looked for a new tenant, and the partygoers could have brought the food and toiletries.
Although one woman told the officers that Peaches had recently moved in, the officers had
reason to doubt that was true. There were no boxes or other moving supplies in the house; nor
were there other possessions, such as clothes in the closet, suggesting someone lived there.

In addition to the condition of the house, consider the partygoers’ conduct. The party was still
going strong when the officers arrived after 1 a.m., with music so loud that it could be heard
from outside. Upon entering the house, multiple officers smelled marijuana. The partygoers
left beer bottles and cups of liquor on the floor, and they left the floor so dirty that one of them
refused to sit on it. The living room had been converted into a makeshift strip club. Strippers in
bras and thongs, with cash stuffed in their garter belts, were giving lap dances. Upstairs, the
officers found a group of men with a single, naked woman on a bare mattress—the only bed in
the house—along with multiple open condom wrappers and a used condom.

Taken together, the condition of the house and the conduct of the partygoers allowed the
officers to make several “‘common-sense conclusions about human behavior.”” Most
homeowners do not live in near-barren houses. And most homeowners do not invite people
over to use their living room as a strip club, to have sex in their bedroom, to smoke marijuana
inside, and to leave their floors filthy. The officers could thus infer that the partygoers knew
their party was not authorized.

The partygoers’ reaction to the officers gave them further reason to believe that the partygoers
knew they lacked permission to be in the house. Many scattered at the sight of the uniformed
officers. Two hid themselves, one in a closet and the other in a bathroom. “[U]nprovoked flight
upon noticing the police,” we have explained, “is certainly suggestive” of wrongdoing and can
be treated as “suspicious behavior” that factors into the totality of the circumstances. In fact,
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“deliberately furtive actions and flight at the approach of ... law officers are strong indicia of
mens rea.” A reasonable officer could infer that the partygoers’ scattering and hiding was an
indication that they knew they were not supposed to be there.

The partygoers’ answers to the officers’ questions also suggested their guilty state of mind.
When the officers asked who had given them permission to be there, the partygoers gave vague
and implausible responses. They could not say who had invited them. Only two people claimed
that Peaches had invited them, and they were working the party instead of attending it. If
Peaches was the hostess, it was odd that none of the partygoers mentioned her name.
Additionally, some of the partygoers claimed the event was a bachelor party, but no one could
identify the bachelor. The officers could have disbelieved them, since people normally do not
throw a bachelor party without a bachelor. Based on the vagueness and implausibility of the
partygoers’ stories, the officers could have reasonably inferred that they were lying and that
their lies suggested a guilty mind.

The panel majority relied heavily on the fact that Peaches said she had invited the partygoers to
the house. But when the officers spoke with Peaches, she was nervous, agitated, and evasive.
After initially insisting that she had permission to use the house, she ultimately confessed that
this was a lie—a fact that the owner confirmed. Peaches’ lying and evasive behavior gave the
officers reason to discredit everything she had told them. For example, the officers could have
inferred that Peaches lied to them when she said she had invited the others to the house, which
was consistent with the fact that hardly anyone at the party knew her name. Or the officers
could have inferred that Peaches told the partygoers (like she eventually told the police) that
she was not actually renting the house, which was consistent with how the partygoers were
treating it.

Viewing these circumstances as a whole, a reasonable officer could conclude that there was
probable cause to believe the partygoers knew they did not have permission to be in the house.

B

In concluding otherwise, the panel majority engaged in an “excessively technical dissection” of
the factors supporting probable cause. Indeed, the panel majority failed to follow two basic and
well-established principles of law.

First, the panel majority viewed each fact “in isolation, rather than as a factor in the totality of
the circumstances.” This was “mistaken in light of our precedents.” The “totality of the
circumstances” requires courts to consider “the whole picture.” Our precedents recognize that
the whole is often greater than the sum of its parts—especially when the parts are viewed in
isolation. Instead of considering the facts as a whole, the panel majority took them one by one.
For example, it dismissed the fact that the partygoers “scattered or hid when the police entered
the house” because that fact was “not sufficient standing alone to create probable cause.”
Similarly, it found “nothing in the record suggesting that the condition of the house, on its
own, should have alerted the [partygoers] that they were unwelcome.” The totality-of-the-
circumstances test “precludes this sort of divide-and-conquer analysis.”

Second, the panel majority mistakenly believed that it could dismiss outright any

Class 6 — Page 134



circumstances that were “susceptible of innocent explanation.” For example, the panel majority
brushed aside the drinking and the lap dances as “consistent with” the partygoers’ explanation
that they were having a bachelor party. And it similarly dismissed the condition of the house as
“entirely consistent with” Peaches being a “new tenant.” But probable cause does not require
officers to rule out [sic] a suspect’s innocent explanation for suspicious facts. As we have
explained, “the relevant inquiry is not whether particular conduct is ‘innocent’ or ‘guilty,” but
the degree of suspicion that attaches to particular types of noncriminal acts.” Thus, the panel
majority should have asked whether a reasonable officer could conclude—considering all of the
surrounding circumstances, including the plausibility of the explanation itself—that there was
a “substantial chance of criminal activity.”

For all of these reasons, we reverse the D.C. Circuit’s holding that the officers lacked probable
cause to arrest. Accordingly, the District and its officers are entitled to summary judgment on
all of the partygoers’ claims.

The judgment of the D.C. Circuit is therefore reversed, and the case is remanded for further
proceedings consistent with this opinion.

Justice GINSBURG, concurring in the judgment in part.

This case, well described in the opinion of the Court of Appeals, leads me to question whether
this Court, in assessing probable cause, should continue to ignore why police in fact acted. No
arrests of plaintiffs-respondents were made until Sergeant Suber so instructed. His instruction,
when conveyed to the officers he superintended, was based on an error of law. Sergeant Suber
believed that the absence of the premises owner’s consent, an uncontested fact in this case,
sufficed to justify arrest of the partygoers for unlawful entry. An essential element of unlawful
entry in the District of Columbia is that the defendant “knew or should have known that his
entry was unwanted.” But under Sergeant Suber’s view of the law, what the arrestees knew or
should have known was irrelevant. They could be arrested, as he comprehended the law, even if
they believed their entry was invited by a lawful occupant.

Ultimately, plaintiffs-respondents were not booked for unlawful entry. Instead, they were
charged at the police station with disorderly conduct. Yet no police officers at the site testified
to having observed any activities warranting a disorderly conduct charge. Quite the opposite.
The officers at the scene of the arrest uniformly testified that they had neither seen nor heard
anything that would justify such a charge, and Sergeant Suber specifically advised his superiors
that the charge was unwarranted.

The Court’s jurisprudence, I am concerned, sets the balance too heavily in favor of police
unaccountability to the detriment of Fourth Amendment protection. A number of
commentators have criticized the path we charted in Whren v. United States, 517 U.S. 806
(1996), and follow-on opinions, holding that “an arresting officer’s state of mind ... is irrelevant
to the existence of probable cause.” I would leave open, for reexamination in a future case,
whether a police officer’s reason for acting, in at least some circumstances, should factor into
the Fourth Amendment inquiry. Given the current state of the Court’s precedent, however, I
agree that the disposition gained by plaintiffs-respondents [i.e., a ruling that officers violated
their rights] was not warranted by “settled law.” The defendants-petitioners are therefore
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sheltered by qualified immunity.

* * *

In addition to “probable cause,” the Court has used several cases to define “reasonable
suspicion,” which is more than a mere hunch but requires less evidence than probable cause.
Certain police conduct—most importantly “stop and frisk”—is permissible on the basis of
reasonable suspicion even if officers lack probable cause. We will review reasonable suspicion
at length when studying stop and frisk.

As the semester progresses, students should make a point of noting (1) which police tactics are
permissible with no evidence or suspicion whatsoever (for example, investigatory tactics that
are not “searches,” such as opening a bag of trash left out for collection), (2) which tactics may
not be conducted with no suspicion but are allowed with “reasonable suspicion,” and (3) which
police tactics require probable cause. Among those police tactics requiring probable cause,
students should note which require warrants.

The Phenomenon of “Driving While Black” or “Driving While Brown”

For decades, observers have documented that black and brown drivers are more likely than
white drivers to be stopped by police, a phenomenon sometimes described as “Driving While
[Black/Brown]” or “DWB.” (Similar observations have been made about which pedestrians
police choose to stop and frisk, a topic to which we will return.) U.S. Senator Tim Scott (R-S.C.)
described in a 2016 speech his experiences as a black motorist, along with incidents in which
Capitol police questioned whether he really was a member of the Senate.2 Reporting that he
had been stopped by police while driving seven times over the prior year, he asked colleagues
to “imagine the frustration, the irritation the sense of a loss of dignity that accompanies each of
those stops.”

Noting that in most of the incidents, “[He] was doing nothing more than driving a new car, in
the wrong neighborhood, or some other reason just as trivial,” he said, “I have felt the anger,
the frustration, the sadness and the humiliation that comes with feeling that you're being
targeted for nothing more than just being yourself.”

After being stopped by Capitol police, Sen. Scott received apologies on multiple occasions from
police leadership. Most Americans, however, lack the social capital possessed by Senators and
cannot expect that sort of response to complaints.

Although the cause of “DWB” stops is disputed, the existence of the phenomenon is well-
documented,3 as are its effects on relations between police departments and minority
communities. For example, one of your authors once attended an event in St. Louis at which a
leader of the St. Louis City police department complained that because police departments in

2 See Eric Black, “Driving while black: GOP Sen. Tim Scott Tells of His Experiences,” Minn. Post (July 14, 2016);
Conor Friedersdorf, “The Senate's Only Black Republican Opens Up About Being Mistreated by Cops,” Atlantic
(July 15, 2016).

3 See, e.g., David A. Harris, “The Stories, the Statistics, and the Law: Why ‘Driving While Black’ Matters,” 84
Minn. L. Rev. 265 (1999); State v. Soto, 734 A.2d 350 (N.J. Super. 1996); Consent Decree, Wilkins
v. Maryland State Police, No. 93—468 (D.Md. Apr. 22, 2003).
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St. Louis County treat minority residents so badly, City police have trouble getting cooperation
from potential witnesses, impeding the department’s ability to solve serious crimes.

Robert Wilkins, now a federal appellate judge, was a plaintiff in 1990s litigation related to
DWB stops in Maryland. A 2016 CBS News interview in which he describes his experiences is
available here: https://www.youtube.com/watch?v=pYsl6AQBZn4
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THE FOURTH AMENDMENT
Class7
Warrants

The Court has stated repeatedly that searches conducted without a warrant are presumptively
“unreasonable” and, accordingly, are presumptive violations of the Fourth Amendment.
Although one can argue whether the Court truly enforces a “warrant requirement”—see Justice
Thomas’s dissent in Groh v. Ramirez below—one cannot deny the importance of valid warrants
to a huge range of police conduct. For example, absent exceptional circumstances (such as
officers chasing a fleeing felon), police normally must have a valid warrant to search a
residence without the occupant’s permission.

To be valid, a warrant must obey the Fourth Amendment’s command that “no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.” This portion of the
Amendment is known as the “Warrant Clause.” It requires: (1) that the evidence presented to
the issuing judge or magistrate be sufficient to qualify as “probable cause,” (2) that the officers
bringing the evidence to the judge or magistrate swear or affirm that the evidence is true to the
best of their knowledge, (3) that the warrant specify where officers can search, and (4) that the
warrant specify what things or persons officers may look for and may seize if found.

In addition, the Court has held that only a “neutral and detached magistrate” may issue a
warrant. See Coolidge v. New Hampshire, 403 U.S. 443 (1971). That means the judge or
magistrate must be independent of law enforcement; a state attorney general cannot issue
warrants. In Connally v. Georgia, 429 U.S. 245 (1977), the Court held that a justice of the
peace who received payment upon issuing a warrant, but no fee upon denying a warrant
application, was not “neutral and detached.”

We have already studied the Court’s definition of “probable cause.” In the next cases, we
examine the particularity requirement—the Fourth Amendment’s requirement that warrants
specify in some detail where officers may search and what they may seize.

Supreme Court of the United States

Peter C. Andresen v. Maryland
Decided June 29, 1976 — 427 U.S. 463

Mr. Justice BLACKMUN delivered the opinion of the Court.

This case presents the issue whether the introduction into evidence of a person’s business
records, seized during a search of his offices, violates the Fifth Amendment’s command that
“In]o person ... shall be compelled in any criminal case to be a witness against himself.”* We
also must determine whether the particular searches and seizures here were “unreasonable”
and thus violated the Fourth Amendment.

1 [Footnote by editors] We have removed the Court’s Fifth Amendment analysis.
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I

In early 1972, a Bi-County Fraud Unit, acting under the joint auspices of the State’s Attorneys’
Offices of Montgomery and Prince George’s Counties, Md., began an investigation of real estate
settlement activities in the Washington, D.C., area. At the time, petitioner Andresen was an
attorney who, as a sole practitioner, specialized in real estate settlements in Montgomery
County. During the Fraud Unit’s investigation, his activities came under scrutiny, particularly
in connection with a transaction involving Lot 13T in the Potomac Woods subdivision of
Montgomery County. The investigation, which included interviews with the purchaser, the
mortgage holder, and other lienholders of Lot 13T, as well as an examination of county land
records, disclosed that petitioner, acting as settlement attorney, had defrauded Standard-
Young Associates, the purchaser of Lot 13T. Petitioner had represented that the property was
free of liens and that, accordingly, no title insurance was necessary, when in fact, he knew that
there were two outstanding liens on the property. In addition, investigators learned that the
lienholders, by threatening to foreclose their liens, had forced a halt to the purchaser’s
construction on the property. When Standard-Young had confronted petitioner with this
information, he responded by issuing, as an agent of a title insurance company, a title policy
guaranteeing clear title to the property. By this action, petitioner also defrauded that insurance
company by requiring it to pay the outstanding liens.

The investigators, concluding that there was probable cause to believe that petitioner had
committed the state crime of false pretenses against Standard-Young, applied for warrants to
search petitioner’s law office and the separate office of Mount Vernon Development
Corporation, of which petitioner was incorporator, sole shareholder, resident agent, and
director. The application sought permission to search for specified documents pertaining to the
sale and conveyance of Lot 13T. A judge of the Sixth Judicial Circuit of Montgomery County
concluded that there was probable cause and issued the warrants.

Petitioner eventually was charged, partly by information and partly by indictment, with the
crime of false pretenses, based on his misrepresentation to Standard-Young concerning Lot
13T, and with fraudulent misappropriation by a fiduciary, based on similar false claims made
to three home purchasers. Before trial began, petitioner moved to suppress the seized
documents. The trial court held a full suppression hearing. [TThe only item seized from the
corporation’s offices that was not returned by the State or suppressed was a single file labeled
“Potomac Woods General.”

With respect to all the items not suppressed or returned, the trial court ruled that admitting
them into evidence would not violate the Fourth Amendment[ ]. [T]he search warrants were
based on probable cause, and the documents not returned or suppressed were either directly
related to Lot 13T, and therefore within the express language of the warrants, or properly
seized and otherwise admissible to show a pattern of criminal conduct relevant to the charge
concerning Lot 13T.

At trial, the State proved its case primarily by public land records and by records provided by
the complaining purchasers, lienholders, and the title insurance company. It did introduce into
evidence, however, a number of the seized items. Three documents from the “Potomac Woods
General” file, seized during the search of petitioner’s corporation, were admitted. These were
notes in the handwriting of an employee who used them to prepare abstracts in the course of
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his duties as a title searcher and law clerk. The notes concerned deeds of trust affecting the
Potomac Woods subdivision and related to the transaction involving Lot 13T. Five items seized
from petitioner’s law office were also admitted. One contained information relating to the
transactions with one of the defrauded home buyers. The second was a file partially devoted to
the Lot 13T transaction; among the documents were settlement statements, the deed conveying
the property to Standard-Young Associates, and the original and a copy of a notice to the buyer
about releases of liens. The third item was a file devoted exclusively to Lot 13T. The fourth item
consisted of a copy of a deed of trust, dated March 27, 1972, from the seller of certain lots in the
Potomac Woods subdivision to a lienholder. The fifth item contained drafts of documents and
memoranda written in petitioner’s handwriting.

After a trial by jury, petitioner was found guilty upon five counts of false pretenses and three
counts of fraudulent misappropriation by a fiduciary. He was sentenced to eight concurrent
two-year prison terms. [T]The Court of Special Appeals rejected petitioner’s Fourth and Fifth
Amendment Claims. Specifically, it held that the warrants were supported by probable cause,
that they did not authorize a general search in violation of the Fourth Amendment, and that the
items admitted into evidence against petitioner at trial were within the scope of the warrants or
were otherwise properly seized. We granted certiorari limited to the Fourth and Fifth
Amendment issues.

ITI

We turn [] to petitioner’s contention that rights guaranteed him by the Fourth Amendment
were violated because the descriptive terms of the search warrants were so broad as to make
them impermissible “general” warrants.

The specificity of the search warrants. Although petitioner concedes that the warrants for the
most part were models of particularity, he contends that they were rendered fatally “general”
by the addition, in each warrant, to the exhaustive list of particularly described documents, of
the phrase “together with other fruits, instrumentalities and evidence of crime at this [time]
unknown.” The quoted language, it is argued, must be read in isolation and without reference
to the rest of the long sentence at the end of which it appears. When read “properly,” petitioner
contends, it permits the search for and seizure of any evidence of any crime.

General warrants of course, are prohibited by the Fourth Amendment. “[T]he problem [posed
by the general warrant] is not that of intrusion per se, but of a general, exploratory rummaging
in a person’s belongings. ... [The Fourth Amendment addresses the problem] by requiring a
‘particular description’ of the things to be seized.” This requirement “‘makes general searches
... impossible and prevents the seizure of one thing under a warrant describing another. As to
what is to be taken, nothing is left to the discretion of the officer executing the warrant.””

In this case we agree with the determination of the Court of Special Appeals of Maryland that
the challenged phrase must be read as authorizing only the search for and seizure of evidence
relating to “the crime of false pretenses with respect to Lot 13T.” The challenged phrase is not a
separate sentence. Instead, it appears in each warrant at the end of a sentence containing a
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lengthy list of specified and particular items to be seized, all pertaining to Lot 13T.2 We think it
clear from the context that the term “crime” in the warrants refers only to the crime of false
pretenses with respect to the sale of Lot 13T. The “other fruits” clause is one of a series that
follows the colon after the word “Maryland.” All clauses in the series are limited by what
precedes that colon, namely, “items pertaining to ... lot 13, block T.” The warrants, accordingly,
did not authorize the executing officers to conduct a search for evidence of other crimes but
only to search for and seize evidence relevant to the crime of false pretenses and Lot 13T.3

The judgment of the Court of Special Appeals of Maryland is affirmed.
Mr. Justice BRENNAN, dissenting.

I believe that the warrants under which petitioner’s papers were seized were impermissibly
general. I therefore dissent.

[TThe warrants under which those papers were seized were impermissibly general. General
warrants are specially prohibited by the Fourth Amendment. The problem to be avoided is “not
that of intrusion per se, but of a general, exploratory rummaging in a person’s belongings.”
Thus the requirement plainly appearing on the face of the Fourth Amendment that a warrant
specify with particularity the place to be searched and the things to be seized is imposed to the
end that “unauthorized invasions of ‘the sanctity of a man’s home and the privacies of life’” be
prevented. ““As to what is to be taken, nothing is left to the discretion of the officer executing
the warrant.”

The Court recites these requirements, but their application in this case renders their limitation
on unlawful governmental conduct an empty promise. After a lengthy and admittedly detailed
listing of items to be seized, the warrants in this case further authorized the seizure of “other
fruits, instrumentalities and evidence of crime at this [time] unknown.” The Court construes
this sweeping authorization to be limited to evidence pertaining to the crime of false pretenses
with respect to the sale of Lot 13T. However, neither this Court’s construction of the warrants
nor the similar construction by the Court of Special Appeals of Maryland was available to the
investigators at the time they executed the warrants. The question is not how those warrants
are to be viewed in hindsight, but how they were in fact viewed by those executing them. The

2 [Footnote 10 by the Court] Petitioner also suggests that the specific list of the documents to be seized constitutes
a “general” warrant. We disagree. Under investigation was a complex real estate scheme whose existence could be
proved only by piecing together many bits of evidence. Like a jigsaw puzzle, the whole “picture” of petitioner’s
false-pretense scheme with respect to Lot 13T could be shown only by placing in the proper place the many pieces
of evidence that, taken singly, would show comparatively little. The complexity of an illegal scheme may not be
used as a shield to avoid detection when the State has demonstrated probable cause to believe that a crime has
been committed and probable cause to believe that evidence of this crime is in the suspect’s possession.

3 [Footnote 11 by the Court] We recognize that there are grave dangers inherent in executing a warrant authorizing
a search and seizure of a person’s papers that are not necessarily present in executing a warrant to search for
physical objects whose relevance is more easily ascertainable. In searches for papers, it is certain that some
innocuous documents will be examined, at least cursorily, in order to determine whether they are, in fact, among
those papers authorized to be seized. Similar dangers, of course, are present in executing a warrant for the
“seizure” of telephone conversations. In both kinds of searches, responsible officials, including judicial officials,
must take care to assure that they are conducted in a manner that minimizes unwarranted intrusions upon
privacy.
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overwhelming quantity of seized material that was either suppressed or returned to petitioner
is irrefutable testimony to the unlawful generality of the warrants. The Court’s attempt to cure
this defect by post hoc judicial construction evades principles settled in this Court’s Fourth
Amendment decisions. “The scheme of the Fourth Amendment becomes meaningful only when
it is assured that at some point the conduct of those charged with enforcing the laws can be
subjected to the more detached, neutral scrutiny of a judge ....” It is not the function of a
detached and neutral review to give effect to warrants whose terms unassailably authorize the
far-reaching search and seizure of a person’s papers especially where that has in fact been the
result of executing those warrants.

In the next case, the Court considered a warrant that failed entirely to state what items officers
were permitted to seize when searching a certain house.

Supreme Court of the United States

Jeff Groh v. Joseph R. Ramirez
Decided Feb. 24, 2004 — 540 U.S. 551

Justice STEVENS delivered the opinion of the Court.

Petitioner conducted a search of respondents’ home pursuant to a warrant that failed to
describe the “persons or things to be seized.” The question[] presented [is] whether the search
violated the Fourth Amendment.

I

Respondents, Joseph Ramirez and members of his family, live on a large ranch in Butte-Silver
Bow County, Montana. Petitioner, Jeff Groh, has been a Special Agent for the Bureau of
Alcohol, Tobacco and Firearms (ATF) since 1989. In February 1997, a concerned citizen
informed petitioner that on a number of visits to respondents’ ranch the visitor had seen a
large stock of weaponry, including an automatic rifle, grenades, a grenade launcher, and a
rocket launcher. Based on that information, petitioner prepared and signed an application for a
warrant to search the ranch. The application stated that the search was for “any automatic
firearms or parts to automatic weapons, destructive devices to include but not limited to
grenades, grenade launchers, rocket launchers, and any and all receipts pertaining to the
purchase or manufacture of automatic weapons or explosive devices or launchers.” Petitioner
supported the application with a detailed affidavit, which he also prepared and executed, that
set forth the basis for his belief that the listed items were concealed on the ranch. Petitioner
then presented these documents to a Magistrate, along with a warrant form that petitioner also
had completed. The Magistrate signed the warrant form.

Although the application particularly described the place to be searched and the contraband
petitioner expected to find, the warrant itself was less specific; it failed to identify any of the
items that petitioner intended to seize. In the portion of the form that called for a description of
the “person or property” to be seized, petitioner typed a description of respondents’ two-story
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blue house rather than the alleged stockpile of firearms. The warrant did not incorporate by
reference the itemized list contained in the application. It did, however, recite that the
Magistrate was satisfied the affidavit established probable cause to believe that contraband was
concealed on the premises, and that sufficient grounds existed for the warrant’s issuance.

The day after the Magistrate issued the warrant, petitioner led a team of law enforcement
officers, including both federal agents and members of the local sheriff’s department, in the
search of respondents’ premises. Although respondent Joseph Ramirez was not home, his wife
and children were. Petitioner states that he orally described the objects of the search to Mrs.
Ramirez in person and to Mr. Ramirez by telephone. According to Mrs. Ramirez, however,
petitioner explained only that he was searching for “an explosive device in a box.” At any rate,
the officers’ search uncovered no illegal weapons or explosives. When the officers left,
petitioner gave Mrs. Ramirez a copy of the search warrant, but not a copy of the application,
which had been sealed. The following day, in response to a request from respondents’ attorney,
petitioner faxed the attorney a copy of the page of the application that listed the items to be
seized. No charges were filed against the Ramirezes.

Respondents sued petitioner and the other officers, raising eight claims, including violation of
the Fourth Amendment. The District Court entered summary judgment for all defendants. The
court found no Fourth Amendment violation, because it considered the case comparable to one
in which the warrant contained an inaccurate address, and in such a case, the court reasoned,
the warrant is sufficiently detailed if the executing officers can locate the correct house.

The Court of Appeals affirmed the judgment with respect to all defendants and all claims, with
the exception of respondents’ Fourth Amendment claim against petitioner. On that claim, the
court held that the warrant was invalid because it did not “describe with particularity the place
to be searched and the items to be seized,” and that oral statements by petitioner during or
after the search could not cure the omission. The court observed that the warrant’s facial defect
“increased the likelihood and degree of confrontation between the Ramirezes and the police”
and deprived respondents of the means “to challenge officers who might have exceeded the
limits imposed by the magistrate.” The court also expressed concern that “permitting officers
to expand the scope of the warrant by oral statements would broaden the area of dispute
between the parties in subsequent litigation.”

II

The warrant was plainly invalid. The Fourth Amendment states unambiguously that “no
Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.”
(Emphasis added.) The warrant in this case complied with the first three of these
requirements: It was based on probable cause and supported by a sworn affidavit, and it
described particularly the place of the search. On the fourth requirement, however, the warrant
failed altogether. Indeed, petitioner concedes that “the warrant ... was deficient in particularity
because it provided no description of the type of evidence sought.”

The fact that the application adequately described the “things to be seized” does not save the
warrant from its facial invalidity. The Fourth Amendment by its terms requires particularity in
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the warrant, not in the supporting documents. And for good reason: “The presence of a search
warrant serves a high function,” and that high function is not necessarily vindicated when
some other document, somewhere, says something about the objects of the search, but the
contents of that document are neither known to the person whose home is being searched nor
available for her inspection. We do not say that the Fourth Amendment prohibits a warrant
from cross-referencing other documents. Indeed, most Courts of Appeals have held that a court
may construe a warrant with reference to a supporting application or affidavit if the warrant
uses appropriate words of incorporation, and if the supporting document accompanies the
warrant. But in this case the warrant did not incorporate other documents by reference, nor did
either the affidavit or the application (which had been placed under seal) accompany the
warrant. Hence, we need not further explore the matter of incorporation.

Petitioner argues that even though the warrant was invalid, the search nevertheless was
“reasonable” within the meaning of the Fourth Amendment. He notes that a Magistrate
authorized the search on the basis of adequate evidence of probable cause, that petitioner
orally described to respondents the items to be seized, and that the search did not exceed the
limits intended by the Magistrate and described by petitioner. Thus, petitioner maintains, his
search of respondents’ ranch was functionally equivalent to a search authorized by a valid
warrant.

We disagree. This warrant did not simply omit a few items from a list of many to be seized, or
misdescribe a few of several items. Nor did it make what fairly could be characterized as a mere
technical mistake or typographical error. Rather, in the space set aside for a description of the
items to be seized, the warrant stated that the items consisted of a “single dwelling residence ...
blue in color.” In other words, the warrant did not describe the items to be seized at all. In this
respect the warrant was so obviously deficient that we must regard the search as “warrantless”
within the meaning of our case law. “We are not dealing with formalities.” Because “the right
of a man to retreat into his own home and there be free from unreasonable governmental
intrusion” stands “[a]t the very core’ of the Fourth Amendment,” our cases have firmly
established the “basic principle of Fourth Amendment law’ that searches and seizures inside a
home without a warrant are presumptively unreasonable,” Thus, “absent exigent
circumstances, a warrantless entry to search for weapons or contraband is unconstitutional
even when a felony has been committed and there is probable cause to believe that
incriminating evidence will be found within.”

We have clearly stated that the presumptive rule against warrantless searches applies with
equal force to searches whose only defect is a lack of particularity in the warrant.

Petitioner asks us to hold that a search conducted pursuant to a warrant lacking particularity
should be exempt from the presumption of unreasonableness if the goals served by the
particularity requirement are otherwise satisfied. He maintains that the search in this case
satisfied those goals—which he says are “to prevent general searches, to prevent the seizure of
one thing under a warrant describing another, and to prevent warrants from being issued on
vague or dubious information” because the scope of the search did not exceed the limits set
forth in the application. But unless the particular items described in the affidavit are also set
forth in the warrant itself (or at least incorporated by reference, and the affidavit present at the
search), there can be no written assurance that the Magistrate actually found probable cause to
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search for, and to seize, every item mentioned in the affidavit. In this case, for example, it is at
least theoretically possible that the Magistrate was satisfied that the search for weapons and
explosives was justified by the showing in the affidavit, but not convinced that any evidentiary
basis existed for rummaging through respondents’ files and papers for receipts pertaining to
the purchase or manufacture of such items. Or, conceivably, the Magistrate might have
believed that some of the weapons mentioned in the affidavit could have been lawfully
possessed and therefore should not be seized. The mere fact that the Magistrate issued a
warrant does not necessarily establish that he agreed that the scope of the search should be as
broad as the affiant’s request. Even though petitioner acted with restraint in conducting the
search, “the inescapable fact is that this restraint was imposed by the agents themselves, not by
a judicial officer.”

We have long held, moreover, that the purpose of the particularity requirement is not limited
to the prevention of general searches. A particular warrant also “assures the individual whose
property is searched or seized of the lawful authority of the executing officer, his need to
search, and the limits of his power to search.”

Petitioner argues that even if the goals of the particularity requirement are broader than he
acknowledges, those goals nevertheless were served because he orally described to respondents
the items for which he was searching. Thus, he submits, respondents had all of the notice that a
proper warrant would have accorded. But this case presents no occasion even to reach this
argument, since respondents, as noted above, dispute petitioner’s account. According to Mrs.
Ramirez, petitioner stated only that he was looking for an “‘explosive device in a box.”” Because
this dispute is before us on petitioner’s motion for summary judgment, “[t]he evidence of the
nonmovant is to be believed, and all justifiable inferences are to be drawn in [her] favor.” The
posture of the case therefore obliges us to credit Mrs. Ramirez’s account, and we find that
petitioner’s description of ““an explosive device in a box’” was little better than no guidance at
all.

It is incumbent on the officer executing a search warrant to ensure the search is lawfully
authorized and lawfully conducted. Because petitioner did not have in his possession a warrant
particularly describing the things he intended to seize, proceeding with the search was clearly
“unreasonable” under the Fourth Amendment. The Court of Appeals correctly held that the
search was unconstitutional.

Justice THOMAS, with whom Justice SCALIA joins, dissenting.

The Fourth Amendment provides: “The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.” The
precise relationship between the Amendment’s Warrant Clause and Unreasonableness Clause
is unclear. But neither Clause explicitly requires a warrant. While “it is of course textually
possible to consider [a warrant requirement] implicit within the requirement of
reasonableness,” the text of the Fourth Amendment certainly does not mandate this result. Nor
does the Amendment’s history, which is clear as to the Amendment’s principal target (general
warrants), but not as clear with respect to when warrants were required, if ever. Indeed,
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because of the very different nature and scope of federal authority and ability to conduct
searches and arrests at the founding, it is possible that neither the history of the Fourth
Amendment nor the common law provides much guidance.

As a result, the Court has vacillated between imposing a categorical warrant requirement and
applying a general reasonableness standard. Today the Court holds that the warrant in this
case was “so obviously deficient” that the ensuing search must be regarded as a warrantless
search and thus presumptively unreasonable. However, the text of the Fourth Amendment, its
history, and the sheer number of exceptions to the Court’s categorical warrant requirement
seriously undermine the bases upon which the Court today rests its holding. Instead of adding
to this confusing jurisprudence, as the Court has done, I would turn to first principles in order
to determine the relationship between the Warrant Clause and the Unreasonableness Clause.
But even within the Court’s current framework, a search conducted pursuant to a defective
warrant is constitutionally different from a “warrantless search.” Consequently, despite the
defective warrant, I would still ask whether this search was unreasonable and would conclude
that it was not. For these reasons, I respectfully dissent.

I

“[Alny Fourth Amendment case may present two separate questions: whether the search was
conducted pursuant to a warrant issued in accordance with the second Clause, and, if not,
whether it was nevertheless ‘reasonable’ within the meaning of the first.” By categorizing the
search here to be a “warrantless” one, the Court declines to perform a reasonableness inquiry
and ignores the fact that this search is quite different from searches that the Court has
considered to be “warrantless” in the past. Our cases involving “warrantless” searches do not
generally involve situations in which an officer has obtained a warrant that is later determined
to be facially defective, but rather involve situations in which the officers neither sought nor
obtained a warrant. By simply treating this case as if no warrant had even been sought or
issued, the Court glosses over what should be the key inquiry: whether it is always appropriate
to treat a search made pursuant to a warrant that fails to describe particularly the things to be
seized as presumptively unreasonable.

The Court also rejects the argument that the details of the warrant application and affidavit
save the warrant, because “[t]he presence of a search warrant serves a high function.” But it is
not only the physical existence of the warrant and its typewritten contents that serve this high
function. The Warrant Clause’s principal protection lies in the fact that the “Fourth
Amendment has interposed a magistrate between the citizen and the police ... so that an
objective mind might weigh the need to invade [the searchee’s] privacy in order to enforce the
law.” The Court has further explained:

“The point of the Fourth Amendment ... is not that it denies law enforcement the support of the
usual inferences which reasonable men draw from evidence. Its protection consists in requiring
that those inferences be drawn by a neutral and detached magistrate instead of being judged by
the officer engaged in the often competitive enterprise of ferreting out crime. Any assumption
that evidence sufficient to support a magistrate’s disinterested determination to issue a search
warrant will justify the officers in making a search without a warrant would reduce the
Amendment to a nullity and leave the people’s homes secure only in the discretion of police
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officers .... When the right of privacy must reasonably yield to the right of search is, as a rule, to
be decided by a judicial officer, not by a policeman or government enforcement agent.”

But the actual contents of the warrant are simply manifestations of this protection. Hence, in
contrast to the case of a truly warrantless search, where a warrant (due to a mistake) does not
specify on its face the particular items to be seized but the warrant application passed on by the
magistrate judge contains such details, a searchee still has the benefit of a determination by a
neutral magistrate that there is probable cause to search a particular place and to seize
particular items. In such a circumstance, the principal justification for applying a rule of
presumptive unreasonableness falls away.

In the instant case, the items to be seized were clearly specified in the warrant application and
set forth in the affidavit, both of which were given to the Judge (Magistrate). The Magistrate
reviewed all of the documents and signed the warrant application and made no adjustment or
correction to this application. It is clear that respondents here received the protection of the
Warrant Clause. Under these circumstances, I would not hold that any ensuing search
constitutes a presumptively unreasonable warrantless search. Instead, I would determine
whether, despite the invalid warrant, the resulting search was reasonable and hence
constitutional.

II

Because the search was not unreasonable, I would conclude that it was constitutional. Prior to
execution of the warrant, petitioner briefed the search team and provided a copy of the search
warrant application, the supporting affidavit, and the warrant for the officers to review.
Petitioner orally reviewed the terms of the warrant with the officers, including the specific
items for which the officers were authorized to search. Petitioner and his search team then
conducted the search entirely within the scope of the warrant application and warrant; that is,
within the scope of what the Magistrate had authorized. Finding no illegal weapons or
explosives, the search team seized nothing. When petitioner left, he gave respondents a copy of
the search warrant. Upon request the next day, petitioner faxed respondents a copy of the more
detailed warrant application. Indeed, putting aside the technical defect in the warrant, it is
hard to imagine how the actual search could have been carried out any more reasonably.

The Court argues that this eminently reasonable search is nonetheless unreasonable because
“there can be no written assurance that the Magistrate actually found probable cause to search
for, and to seize, every item mentioned in the affidavit” “unless the particular items described
in the affidavit are also set forth in the warrant itself.” The Court argues that it was at least
possible that the Magistrate intended to authorize a much more limited search than the one
petitioner requested. As a theoretical matter, this may be true. But the more reasonable
inference is that the Magistrate intended to authorize everything in the warrant application, as
he signed the application and did not make any written adjustments to the application or the
warrant itself.

The Court also attempts to bolster its focus on the faulty warrant by arguing that the purpose of
the particularity requirement is not only to prevent general searches, but also to assure the
searchee of the lawful authority for the search. But as the Court recognizes, neither the Fourth
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Amendment nor Federal Rule of Criminal Procedure 41 requires an officer to serve the warrant
on the searchee before the search. Thus, a search should not be considered per se unreasonable
for failing to apprise the searchee of the lawful authority prior to the search, especially where,
as here, the officer promptly provides the requisite information when the defect in the papers is
detected. Additionally, unless the Court adopts the Court of Appeals’ view that the Constitution
protects a searchee’s ability to “be on the lookout and to challenge officers,” while the officers
are actually carrying out the search, petitioner’s provision of the requisite information the
following day is sufficient to satisfy this interest.

For the foregoing reasons, I respectfully dissent.

* * *

In the next two cases, the Court considers a recurring question related to how officers may
execute a valid warrant. Specifically, the question is whether officers must “knock and
announce” before breaking in someone’s door to conduct a search pursuant to a warrant. Even
more specifically, the question is whether the Fourth Amendment generally requires the
knocking and announcing and, if so, what exceptions limit the general rule.

Supreme Court of the United States

Sharlene Wilson v. Arkansas
Decided May 22, 1995 — 514 U.S. 927
Justice THOMAS delivered the opinion of the [unanimous] Court.

At the time of the framing, the common law of search and seizure recognized a law
enforcement officer’s authority to break open the doors of a dwelling, but generally indicated
that he first ought to announce his presence and authority. In this case, we hold that this
common-law “knock and announce” principle forms a part of the reasonableness inquiry under
the Fourth Amendment.

I

During November and December 1992, petitioner Sharlene Wilson made a series of narcotics
sales to an informant acting at the direction of the Arkansas State Police. In late November, the
informant purchased marijuana and methamphetamine at the home that petitioner shared
with Bryson Jacobs. On December 30, the informant telephoned petitioner at her home and
arranged to meet her at a local store to buy some marijuana. According to testimony presented
below, petitioner produced a semiautomatic pistol at this meeting and waved it in the
informant’s face, threatening to Kkill her if she turned out to be working for the police. Petitioner
then sold the informant a bag of marijuana.

The next day, police officers applied for and obtained warrants to search petitioner’s home and
to arrest both petitioner and Jacobs. Affidavits filed in support of the warrants set forth the
details of the narcotics transactions and stated that Jacobs had previously been convicted of
arson and firebombing. The search was conducted later that afternoon. Police officers found
the main door to petitioner’s home open. While opening an unlocked screen door and entering
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the residence, they identified themselves as police officers and stated that they had a warrant.
Once inside the home, the officers seized marijuana, methamphetamine, valium, narcotics
paraphernalia, a gun, and ammunition. They also found petitioner in the bathroom, flushing
marijuana down the toilet. Petitioner and Jacobs were arrested and charged with delivery of
marijuana, delivery of methamphetamine, possession of drug paraphernalia, and possession of
marijuana.

Before trial, petitioner filed a motion to suppress the evidence seized during the search.
Petitioner asserted that the search was invalid on various grounds, including that the officers
had failed to “knock and announce” before entering her home. The trial court summarily
denied the suppression motion. After a jury trial, petitioner was convicted of all charges and
sentenced to 32 years in prison.

The Arkansas Supreme Court affirmed petitioner’s conviction on appeal. The court noted that
“the officers entered the home while they were identifying themselves,” but it rejected
petitioner’s argument that “the Fourth Amendment requires officers to knock and announce
prior to entering the residence.” Finding “no authority for [petitioner’s] theory that the knock
and announce principle is required by the Fourth Amendment,” the court concluded that
neither Arkansas law nor the Fourth Amendment required suppression of the evidence.

We granted certiorari to resolve the conflict among the lower courts as to whether the
common-law knock and announce principle forms a part of the Fourth Amendment
reasonableness inquiry. We hold that it does, and accordingly reverse and remand.

II

The Fourth Amendment to the Constitution protects “[t]he right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches and seizures.” In
evaluating the scope of this right, we have looked to the traditional protections against
unreasonable searches and seizures afforded by the common law at the time of the framing.
“Although the underlying command of the Fourth Amendment is always that searches and
seizures be reasonable,” our effort to give content to this term may be guided by the meaning
ascribed to it by the Framers of the Amendment. An examination of the common law of search
and seizure leaves no doubt that the reasonableness of a search of a dwelling may depend in
part on whether law enforcement officers announced their presence and authority prior to
entering.

Although the common law generally protected a man’s house as “his castle of defense and
asylum,” common-law courts long have held that “when the King is party, the sheriff (if the
doors be not open) may break the party’s house, either to arrest him, or to do other execution
of the K[ing]’s process, if otherwise he cannot enter.” To this rule, however, common-law
courts appended an important qualification:

“But before he breaks it, he ought to signify the cause of his coming, and to make request to
open doors ..., for the law without a default in the owner abhors the destruction or breaking of
any house (which is for the habitation and safety of man) by which great damage and
inconvenience might ensue to the party, when no default is in him; for perhaps he did not
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know of the process, of which, if he had notice, it is to be presumed that he would obey it....”

Several prominent founding-era commentators agreed on this basic principle. According to Sir
Matthew Hale, the “constant practice” at common law was that “the officer may break open the
door, if he be sure the offender is there, if after acquainting them of the business, and
demanding the prisoner, he refuses to open the door.” William Hawkins propounded a similar
principle: “the law doth never allow” an officer to break open the door of a dwelling “but in
cases of necessity,” that is, unless he “first signify to those in the house the cause of his coming,
and request them to give him admittance.” Sir William Blackstone stated simply that the sheriff
may “justify breaking open doors, if the possession be not quietly delivered.”

The common-law knock and announce principle was woven quickly into the fabric of early
American law. Most of the States that ratified the Fourth Amendment had enacted
constitutional provisions or statutes generally incorporating English common law, and a few
States had enacted statutes specifically embracing the common-law view that the breaking of
the door of a dwelling was permitted once admittance was refused.

Our own cases have acknowledged that the common law principle of announcement is
“embedded in Anglo-American law,” but we have never squarely held that this principle is an
element of the reasonableness inquiry under the Fourth Amendment. We now so hold. Given
the longstanding common-law endorsement of the practice of announcement, we have little
doubt that the Framers of the Fourth Amendment thought that the method of an officer’s entry
into a dwelling was among the factors to be considered in assessing the reasonableness of a
search or seizure. Contrary to the decision below, we hold that in some circumstances an
officer’s unannounced entry into a home might be unreasonable under the Fourth
Amendment.

This is not to say, of course, that every entry must be preceded by an announcement. The
Fourth Amendment’s flexible requirement of reasonableness should not be read to mandate a
rigid rule of announcement that ignores countervailing law enforcement interests. As even
petitioner concedes, the common-law principle of announcement was never stated as an
inflexible rule requiring announcement under all circumstances.

Indeed, at the time of the framing, the common-law admonition that an officer “ought to
signify the cause of his coming” had not been extended conclusively to the context of felony
arrests. The common-law principle gradually was applied to cases involving felonies, but at the
same time the courts continued to recognize that under certain circumstances the presumption
in favor of announcement necessarily would give way to contrary considerations.

Thus, because the common-law rule was justified in part by the belief that announcement
generally would avoid “the destruction or breaking of any house ... by which great damage and
inconvenience might ensue,” courts acknowledged that the presumption in favor of
announcement would yield under circumstances presenting a threat of physical violence.
Similarly, courts held that an officer may dispense with announcement in cases where a
prisoner escapes from him and retreats to his dwelling. Proof of “demand and refusal” was
deemed unnecessary in such cases because it would be a “senseless ceremony” to require an
officer in pursuit of a recently escaped arrestee to make an announcement prior to breaking the
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door to retake him. Finally, courts have indicated that unannounced entry may be justified
where police officers have reason to believe that evidence would likely be destroyed if advance
notice were given.

We need not attempt a comprehensive catalog of the relevant countervailing factors here. For
now, we leave to the lower courts the task of determining the circumstances under which an
unannounced entry is reasonable under the Fourth Amendment. We simply hold that although
a search or seizure of a dwelling might be constitutionally defective if police officers enter
without prior announcement, law enforcement interests may also establish the reasonableness
of an unannounced entry.

II1

Respondent contends that the judgment below should be affirmed because the unannounced
entry in this case was justified for two reasons. First, respondent argues that police officers
reasonably believed that a prior announcement would have placed them in peril, given their
knowledge that petitioner had threatened a government informant with a semiautomatic
weapon and that Mr. Jacobs had previously been convicted of arson and firebombing. Second,
respondent suggests that prior announcement would have produced an unreasonable risk that
petitioner would destroy easily disposable narcotics evidence.

These considerations may well provide the necessary justification for the unannounced entry in
this case. Because the Arkansas Supreme Court did not address their sufficiency, however, we
remand to allow the state courts to make any necessary findings of fact and to make the
determination of reasonableness in the first instance. The judgment of the Arkansas Supreme
Court is reversed, and the case is remanded for further proceedings not inconsistent with this
opinion.

In Wilson, the Court stated that obeying the “knock and announce” rule was part of conducting
a “reasonable” search under the Fourth Amendment. The Court also stated, however, that
certain searches may be conducted without knocking and announcing. Indeed, after the Court
remanded Sharlene Wilson’s case to the Arkansas court system, she was not released. It seems
that Arkansas courts determined that under the facts presented, it was reasonable for officers
to enter Wilson’s home without knocking and announcing.

In the next case, the Court attempted to provide more guidance about when knocking and
announcing is not required.
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Supreme Court of the United States

Steiney Richards v. Wisconsin

Decided April 28, 1997 — 520 U.S. 385
Justice STEVENS delivered the opinion of the [unanimous] Court.

In Wilson v. Arkansas, we held that the Fourth Amendment incorporates the common law
requirement that police officers entering a dwelling must knock on the door and announce
their identity and purpose before attempting forcible entry. At the same time, we recognized
that the “flexible requirement of reasonableness should not be read to mandate a rigid rule of
announcement that ignores countervailing law enforcement interests,” and left “to the lower
courts the task of determining the circumstances under which an unannounced entry is
reasonable under the Fourth Amendment.”

In this case, the Wisconsin Supreme Court concluded that police officers are never required to
knock and announce their presence when executing a search warrant in a felony drug
investigation. In so doing, it reaffirmed a pre-Wilson holding and concluded that Wilson did
not preclude this per se rule. We disagree with the court’s conclusion that the Fourth
Amendment permits a blanket exception to the knock-and-announce requirement for this
entire category of criminal activity. But because the evidence presented to support the officers’
actions in this case establishes that the decision not to knock and announce was a reasonable
one under the circumstances, we affirm the judgment of the Wisconsin court.

I

On December 31, 1991, police officers in Madison, Wisconsin, obtained a warrant to search
Steiney Richards’ motel room for drugs and related paraphernalia. The search warrant was the
culmination of an investigation that had uncovered substantial evidence that Richards was one
of several individuals dealing drugs out of motel rooms in Madison. The police requested a
warrant that would have given advance authorization for a “no-knock” entry into the motel
room, but the Magistrate explicitly deleted those portions of the warrant.

The officers arrived at the motel room at 3:40 a.m. Officer Pharo, dressed as a maintenance
man, led the team. With him were several plainclothes officers and at least one man in
uniform. Officer Pharo knocked on Richards’ door and, responding to the query from inside
the room, stated that he was a maintenance man. With the chain still on the door, Richards
cracked it open. Although there is some dispute as to what occurred next, Richards
acknowledges that when he opened the door he saw the man in uniform standing behind
Officer Pharo. He quickly slammed the door closed and, after waiting two or three seconds, the
officers began kicking and ramming the door to gain entry to the locked room. At trial, the
officers testified that they identified themselves as police while they were kicking the door in.
When they finally did break into the room, the officers caught Richards trying to escape
through the window. They also found cash and cocaine hidden in plastic bags above the
bathroom ceiling tiles.

Richards sought to have the evidence from his motel room suppressed on the ground that the
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officers had failed to knock and announce their presence prior to forcing entry into the room.
The trial court denied the motion, concluding that the officers could gather from Richards’
strange behavior when they first sought entry that he knew they were police officers and that
he might try to destroy evidence or to escape. The judge emphasized that the easily disposable
nature of the drugs the police were searching for further justified their decision to identify
themselves as they crossed the threshold instead of announcing their presence before seeking
entry. Richards appealed the decision to the Wisconsin Supreme Court and that court affirmed.

The Wisconsin Supreme Court did not delve into the events underlying Richards’ arrest in any
detail, but accepted the following facts: “[O]n December 31, 1991, police executed a search
warrant for the motel room of the defendant seeking evidence of the felonious crime of
Possession with Intent to Deliver a Controlled Substance in violation of Wis. Stat. § 161.41(1m)
(1991-92). They did not knock and announce prior to their entry. Drugs were seized.”

II

We recognized in Wilson that the knock-and-announce requirement could give way “under
circumstances presenting a threat of physical violence,” or “where police officers have reason to
believe that evidence would likely be destroyed if advance notice were given.” It is indisputable
that felony drug investigations may frequently involve both of these circumstances. The
question we must resolve is whether this fact justifies dispensing with case-by-case evaluation
of the manner in which a search was executed.

The Wisconsin court explained its blanket exception as necessitated by the special
circumstances of today’s drug culture, and the State asserted at oral argument that the blanket
exception was reasonable in “felony drug cases because of the convergence in a violent and
dangerous form of commerce of weapons and the destruction of drugs.” But creating
exceptions to the knock-and-announce rule based on the “culture” surrounding a general
category of criminal behavior presents at least two serious concerns.

First, the exception contains considerable overgeneralization. For example, while drug
investigation frequently does pose special risks to officer safety and the preservation of
evidence, not every drug investigation will pose these risks to a substantial degree. For
example, a search could be conducted at a time when the only individuals present in a
residence have no connection with the drug activity and thus will be unlikely to threaten
officers or destroy evidence. Or the police could know that the drugs being searched for were of
a type or in a location that made them impossible to destroy quickly. In those situations, the
asserted governmental interests in preserving evidence and maintaining safety may not
outweigh the individual privacy interests intruded upon by a no-knock entry. Wisconsin’s
blanket rule impermissibly insulates these cases from judicial review.

A second difficulty with permitting a criminal-category exception to the knock-and-announce
requirement is that the reasons for creating an exception in one category can, relatively easily,
be applied to others. Armed bank robbers, for example, are, by definition, likely to have
weapons, and the fruits of their crime may be destroyed without too much difficulty. If a per se
exception were allowed for each category of criminal investigation that included a
considerable—albeit hypothetical —risk of danger to officers or destruction of evidence, the
knock-and-announce element of the Fourth Amendment’s reasonableness requirement would
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be meaningless.

Thus, the fact that felony drug investigations may frequently present circumstances warranting
a no-knock entry cannot remove from the neutral scrutiny of a reviewing court the
reasonableness of the police decision not to knock and announce in a particular case. Instead,
in each case, it is the duty of a court confronted with the question to determine whether the
facts and circumstances of the particular entry justified dispensing with the knock-and-
announce requirement.

In order to justify a “no-knock” entry, the police must have a reasonable suspicion that
knocking and announcing their presence, under the particular circumstances, would be
dangerous or futile, or that it would inhibit the effective investigation of the crime by, for
example, allowing the destruction of evidence. This standard—as opposed to a probable-cause
requirement—strikes the appropriate balance between the legitimate law enforcement
concerns at issue in the execution of search warrants and the individual privacy interests
affected by no-knock entries. This showing is not high, but the police should be required to
make it whenever the reasonableness of a no-knock entry is challenged.

ITI

Although we reject the Wisconsin court’s blanket exception to the knock-and-announce
requirement, we conclude that the officers’ no-knock entry into Richards’ motel room did not
violate the Fourth Amendment. We agree with the trial court that the circumstances in this
case show that the officers had a reasonable suspicion that Richards might destroy evidence if
given further opportunity to do so.

The judge who heard testimony at Richards’ suppression hearing concluded that it was
reasonable for the officers executing the warrant to believe that Richards knew, after opening
the door to his motel room the first time, that the men seeking entry to his room were the
police. Once the officers reasonably believed that Richards knew who they were, the court
concluded, it was reasonable for them to force entry immediately given the disposable nature
of the drugs.

In arguing that the officers’ entry was unreasonable, Richards places great emphasis on the fact
that the Magistrate who signed the search warrant for his motel room deleted the portions of
the proposed warrant that would have given the officers permission to execute a no-knock
entry. But this fact does not alter the reasonableness of the officers’ decision, which must be
evaluated as of the time they entered the motel room. At the time the officers obtained the
warrant, they did not have evidence sufficient, in the judgment of the Magistrate, to justify a
no-knock warrant. Of course, the Magistrate could not have anticipated in every particular the
circumstances that would confront the officers when they arrived at Richards’ motel room.
These actual circumstances—petitioner’s apparent recognition of the officers combined with
the easily disposable nature of the drugs—justified the officers’ ultimate decision to enter
without first announcing their presence and authority.

Accordingly, although we reject the blanket exception to the knock-and-announce requirement
for felony drug investigations, the judgment of the Wisconsin Supreme Court is affirmed.
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When police “knock and announce,” they are often not obligated to wait very long before
forcing entry. In United States v. Banks, 540 U.S. 31 (2003), the Court found that a “15-to-20-
second wait before a forcible entry” was justified by the circumstances, and federal courts have
approved even shorter wait times.4 Short wait times are especially likely to be deemed
reasonable if officers are searching for drugs and hear no response after knocking and
announcing. The necessary time officers must wait before “reasonably” breaking a door varies
depending on factors such as what police seek, the anticipated dangerousness of persons likely
to be on the premises, and how persons react to the arrival of officers.

The 2017 news that federal agents conducted a no-knock raid against Paul Manafort, the
former presidential campaign manager for Donald Trump, inspired new interest in the
phenomenon of no-knock entries and the breaking of doors by police. Although some
commentators suggested that such raids are unusual, it would have been more accurate to say
that such raids are unusual for suspects like Paul Manafort. In drug cases, no-knock raids are
not unusual at all.5

Students interested in what happens when police execute warrants, particularly without
knocking and announcing, may appreciate Radley Balko’s book Rise of the Warrior Cop

(2013).

In our next class, we will continue examining how the Court regulates the execution of
warrants by police. In particular, we will review how officers may treat persons who happen to
be present while officers are searching pursuant to a warrant (including whether such persons
may be detained and searched), as well as how mistakes by police in the execution of warrants
(such as searching the wrong place) affect the “reasonableness” of searches.

After that, we will spend several classes studying the circumstances in which the Court has
declared that warrants are not required.

4 See Banks at 38, n. 5 (collecting cases).

5 See Radley Balko, “No-Knock Raids like the one against Paul Manafort are more Common than You Think,”
Wash. Post (Aug. 10, 2017).
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THE FOURTH AMENDMENT
Class 8

Execution of Warrants

The execution of warrants presents several opportunities for disaster, as well as more minor
problems. Straightforward risks include efforts by persons present at the search location to
disrupt the search, such as by destroying evidence or barring entry. In addition, the possibility
that suspects will assault officers cannot be ignored. The Court has attempted to balance
concern about these risks with concern for the civil liberties of persons present during a search.
Two common recurring questions include: (1) when officers may detain those present at the
search location and (2) when officers may search them.

In addition to hazards faced by law enforcement officers, other problems can be created by
officers themselves or by the judges who issue warrants. For example, a warrant listing the
wrong address can cause officers to search the wrong house. Officers who do not read a
warrant carefully can search locations beyond those authorized by a warrant. And rough search
methods can cause needless property damage.

We begin with the Court’s rulings about how police may treat persons who are present during
the execution of a valid search warrant.

Supreme Court of the United States

Darin L. Muehler v. Iris Mena

Decided March 22, 2005 — 544 U.S. 93
Chief Justice REHNQUIST delivered the opinion of the Court.

Respondent Iris Mena was detained in handcuffs during a search of the premises that she and
several others occupied. Petitioners were lead members of a police detachment executing a
search warrant of these premises. She sued the officers and the District Court found in her
favor. The Court of Appeals affirmed the judgment, holding that the use of handcuffs to detain
Mena during the search violated the Fourth Amendment and that the officers’ questioning of
Mena about her immigration status during the detention constituted an independent Fourth
Amendment violation. We hold that Mena’s detention in handcuffs for the length of the search
was consistent with our opinion in Michigan v. Summers, 452 U.S. 692 (1981), and that the
officers’ questioning during that detention did not violate her Fourth Amendment rights.

Based on information gleaned from the investigation of a gang-related, driveby shooting,
petitioners Muehler and Brill had reason to believe at least one member of a gang—the West
Side Locos—lived at 1363 Patricia Avenue. They also suspected that the individual was armed
and dangerous, since he had recently been involved in the driveby shooting. As a result,
Muehler obtained a search warrant for 1363 Patricia Avenue that authorized a broad search of
the house and premises for, among other things, deadly weapons and evidence of gang
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membership. In light of the high degree of risk involved in searching a house suspected of
housing at least one, and perhaps multiple, armed gang members, a Special Weapons and
Tactics (SWAT) team was used to secure the residence and grounds before the search.

At 7 a.m. on February 3, 1998, petitioners, along with the SWAT team and other officers,
executed the warrant. Mena was asleep in her bed when the SWAT team, clad in helmets and
black vests adorned with badges and the word “POLICE,” entered her bedroom and placed her
in handcuffs at gunpoint. The SWAT team also handcuffed three other individuals found on the
property. The SWAT team then took those individuals and Mena into a converted garage,
which contained several beds and some other bedroom furniture. While the search proceeded,
one or two officers guarded the four detainees, who were allowed to move around the garage
but remained in handcuffs.

Aware that the West Side Locos gang was composed primarily of illegal immigrants, the
officers had notified the Immigration and Naturalization Service (INS) that they would be
conducting the search, and an INS officer accompanied the officers executing the warrant.
During their detention in the garage, an officer asked for each detainee’s name, date of birth,
place of birth, and immigration status. The INS officer later asked the detainees for their
immigration documentation. Mena’s status as a permanent resident was confirmed by her
papers.!

The search of the premises yielded a .22 caliber handgun with .22 caliber ammunition, a box of
.25 caliber ammunition, several baseball bats with gang writing, various additional gang
paraphernalia, and a bag of marijuana. Before the officers left the area, Mena was released.

In her § 1983 suit against the officers she alleged that she was detained “for an unreasonable
time and in an unreasonable manner” in violation of the Fourth Amendment. In addition, she
claimed that the warrant and its execution were overbroad, that the officers failed to comply
with the “knock and announce” rule, and that the officers had needlessly destroyed property
during the search. The officers moved for summary judgment, asserting that they were entitled
to qualified immunity, but the District Court denied their motion. The Court of Appeals
affirmed that denial, except for Mena’s claim that the warrant was overbroad; on this claim the
Court of Appeals held that the officers were entitled to qualified immunity. After a trial, a jury,
pursuant to a special verdict form, found that Officers Muehler and Brill violated Mena’s
Fourth Amendment right to be free from unreasonable seizures by detaining her both with
force greater than that which was reasonable and for a longer period than that which was
reasonable. The jury awarded Mena $10,000 in actual damages and $20,000 in punitive
damages against each petitioner for a total of $60,000.

The Court of Appeals affirmed the judgment on two grounds. Reviewing the denial of qualified
immunity de novo, it first held that the officers’ detention of Mena violated the Fourth
Amendment because it was objectively unreasonable to confine her in the converted garage
and keep her in handcuffs during the search. In the Court of Appeals’ view, the officers should
have released Mena as soon as it became clear that she posed no immediate threat. The court

1 [Footnote by editors] A Lawful Permanent Resident, also known as a “green card” holder, is a non-citizen
authorized to live permanently within the United States.
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additionally held that the questioning of Mena about her immigration status constituted an
independent Fourth Amendment violation. The Court of Appeals went on to hold that those
rights were clearly established at the time of Mena’s questioning, and thus the officers were not
entitled to qualified immunity. We granted certiorari and now vacate and remand.

In Michigan v. Summers, 452 U.S. 692 (1981), we held that officers executing a search warrant
for contraband have the authority “to detain the occupants of the premises while a proper
search is conducted.” Such detentions are appropriate, we explained, because the character of
the additional intrusion caused by detention is slight and because the justifications for
detention are substantial. We made clear that the detention of an occupant is “surely less
intrusive than the search itself,” and the presence of a warrant assures that a neutral magistrate
has determined that probable cause exists to search the home. Against this incremental
intrusion, we posited three legitimate law enforcement interests that provide substantial
justification for detaining an occupant: “preventing flight in the event that incriminating
evidence is found”; “minimizing the risk of harm to the officers”; and facilitating “the orderly
completion of the search,” as detainees’ “self-interest may induce them to open locked doors or
locked containers to avoid the use of force.”

Mena’s detention was, under Summers, plainly permissible. An officer’s authority to detain
incident to a search is categorical; it does not depend on the “quantum of proof justifying
detention or the extent of the intrusion to be imposed by the seizure.” Thus, Mena’s detention
for the duration of the search was reasonable under Summers because a warrant existed to
search 1363 Patricia Avenue and she was an occupant of that address at the time of the search.

Inherent in Summers’ authorization to detain an occupant of the place to be searched is the
authority to use reasonable force to effectuate the detention. Indeed, Summers itself stressed
that the risk of harm to officers and occupants is minimized “if the officers routinely exercise
unquestioned command of the situation.”

The officers’ use of force in the form of handcuffs to effectuate Mena’s detention in the garage,
as well as the detention of the three other occupants, was reasonable because the governmental
interests outweigh the marginal intrusion. The imposition of correctly applied handcuffs on
Mena, who was already being lawfully detained during a search of the house, was undoubtedly
a separate intrusion in addition to detention in the converted garage. The detention was thus
more intrusive than that which we upheld in Summers.

But this was no ordinary search. The governmental interests in not only detaining, but using
handculffs, are at their maximum when, as here, a warrant authorizes a search for weapons and
a wanted gang member resides on the premises. In such inherently dangerous situations, the
use of handcuffs minimizes the risk of harm to both officers and occupants. Though this safety
risk inherent in executing a search warrant for weapons was sufficient to justify the use of
handcuffs, the need to detain multiple occupants made the use of handcuffs all the more
reasonable.

Mena argues that, even if the use of handcuffs to detain her in the garage was reasonable as an

Class 8 — Page 158


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127607&originatingDoc=I37cdd2c59ac911d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127607&originatingDoc=I37cdd2c59ac911d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127607&originatingDoc=I37cdd2c59ac911d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127607&originatingDoc=I37cdd2c59ac911d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127607&originatingDoc=I37cdd2c59ac911d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

initial matter, the duration of the use of handcuffs made the detention unreasonable. The
duration of a detention can, of course, affect the balance of interests. However, the 2— to 3—
hour detention in handcuffs in this case does not outweigh the government’s continuing safety
interests. As we have noted, this case involved the detention of four detainees by two officers
during a search of a gang house for dangerous weapons. We conclude that the detention of
Mena in handcuffs during the search was reasonable.

The Court of Appeals also determined that the officers violated Mena’s Fourth Amendment
rights by questioning her about her immigration status during the detention. This holding, it
appears, was premised on the assumption that the officers were required to have independent
reasonable suspicion in order to question Mena concerning her immigration status because the
questioning constituted a discrete Fourth Amendment event. But the premise is faulty. We
have “held repeatedly that mere police questioning does not constitute a seizure.” “[E]ven
when officers have no basis for suspecting a particular individual, they may generally ask
questions of that individual; ask to examine the individual’s identification; and request consent
to search his or her luggage.” As the Court of Appeals did not hold that the detention was
prolonged by the questioning, there was no additional seizure within the meaning of the Fourth
Amendment. Hence, the officers did not need reasonable suspicion to ask Mena for her name,
date and place of birth, or immigration status.

In summary, the officers’ detention of Mena in handcuffs during the execution of the search
warrant was reasonable and did not violate the Fourth Amendment. Additionally, the officers’
questioning of Mena did not constitute an independent Fourth Amendment violation.

The judgment of the Court of Appeals is therefore vacated, and the case is remanded for further
proceedings consistent with this opinion.

Justice STEVENS, with whom Justice SOUTER, Justice GINSBURG, and Justice BREYER join,
concurring in the judgment.

In its opinion affirming the judgment, the Court of Appeals made two mistakes. First, as the
Court explains, it erroneously held that the immigration officers’ questioning of Mena about
her immigration status was an independent violation of the Fourth Amendment. Second,
instead of merely deciding whether there was sufficient evidence in the record to support the
jury’s verdict, the Court of Appeals appears to have ruled as a matter of law that the officers
should have released her from the handcuffs sooner than they did. I agree that it is appropriate
to remand the case to enable the Court of Appeals to consider whether the evidence supports
Mena’s contention that she was held longer than the search actually lasted. In doing so, the
Court of Appeals must of course accord appropriate deference to the jury’s reasonable factual
findings, while applying the correct legal standard.

In my judgment, however, the Court’s discussion of the amount of force used to detain Mena is
analytically unsound. Although the Court correctly purports to apply the “objective
reasonableness” test announced in Graham v. Connor, 490 U.S. 386 (1989), it misapplies that
test. Given the facts of this case—and the presumption that a reviewing court must draw all
reasonable inferences in favor of supporting the verdict—I think it clear that the jury could
properly have found that this 5—foot—2—inch young lady posed no threat to the officers at the
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scene, and that they used excessive force in keeping her in handcuffs for up to three hours.
Although Summers authorizes the detention of any individual who is present when a valid
search warrant is being executed, that case does not give officers carte blanche to keep
individuals who pose no threat in handcuffs throughout a search, no matter how long it may
last. On remand, I would therefore instruct the Court of Appeals to consider whether the
evidence supports Mena’s contention that the petitioners used excessive force in detaining her
when it considers the length of the Summers detention.

As the Court notes, the warrant in this case authorized the police to enter the Mena home to
search for a gun belonging to Raymond Romero that may have been used in a gang-related
driveby shooting. Romero, a known member of the West Side Locos gang, rented a room from
the Mena family. The house, described as a “poor house,” was home to several unrelated
individuals who rented from the Menas. Each resident had his or her own bedroom, which
could be locked with a padlock on the outside, and each had access to the living room and
kitchen. In addition, several individuals lived in trailers in the back yard and also had access to
the common spaces in the Mena home.

In addition to Romero, police had reason to believe that at least one other West Side Locos
gang member had lived at the residence, although Romero's brother told police that the
individual had returned to Mexico. The officers in charge of the search, petitioners Muehler
and Brill, had been at the same residence a few months earlier on an unrelated domestic
violence call, but did not see any other individuals they believed to be gang members inside the
home on that occasion.

In light of the fact that the police believed that Romero possessed a gun and that there might
be other gang members at the residence, petitioner Muehler decided to use a Special Weapons
and Tactics (SWAT) team to execute the warrant. As described in the majority opinion, eight
members of the SWAT team forcefully entered the home at 7 a.m. In fact, Mena was the only
occupant of the house, and she was asleep in her bedroom. The police woke her up at gunpoint,
and immediately handcuffed her. At the same time, officers served another search warrant at
the home of Romero's mother, where Romero was known to stay several nights each week. In
part because Romero's mother had previously cooperated with police officers, they did not use
a SWAT team to serve that warrant. Romero was found at his mother's house; after being cited
for possession of a small amount of marijuana, he was released.

Meanwhile, after the SWAT team secured the Mena residence and gave the “all clear,” police
officers transferred Mena and three other individuals (who had been in trailers in the back
yard) to a converted garage. To get to the garage, Mena, who was still in her bedclothes, was
forced to walk barefoot through the pouring rain. The officers kept her and the other three
individuals in the garage for up to three hours while they searched the home. Although she
requested them to remove the handcuffs, they refused to do so. For the duration of the search,
two officers guarded Mena and the other three detainees. A .22—caliber handgun, ammunition,
and gang-related paraphernalia were found in Romero's bedroom, and other gang-related
paraphernalia was found in the living room. Officers found nothing of significance in Mena's
bedroom.

Police officers’ legitimate concern for their own safety is always a factor that should weigh
heavily in balancing the relevant Graham factors. But, as Officer Brill admitted at trial, if that
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justification were always sufficient, it would authorize the handcuffing of every occupant of the
premises for the duration of every Summers detention. Nothing in either the Summers or the
Graham opinion provides any support for such a result. Rather, the decision of what force to
use must be made on a case-by-case basis. There is evidence in this record that may well
support the conclusion that it was unreasonable to handcuff Mena throughout the search. On
remand, therefore, I would instruct the Ninth Circuit to consider that evidence, as well as the
possibility that Mena was detained after the search was completed, when deciding whether the
evidence in the record is sufficient to support the jury’s verdict.

* * *

Although the Court has authorized officers executing a search warrant to detain persons found
on the premises, officers do not necessarily have authority to search the persons who are
detained. In Ybarra v. Illinois, 444 U.S. 85 (1979), the Court considered a search that police
had conducted at a bar pursuant to a warrant. The warrant allowed police to search the bar and
the bartender for drugs, and it was based on reports of “tinfoil packets” possessed by the
bartender and stored behind the bar.

When officers arrived at the bar, they told patrons to prepare to be searched for weapons, and
officers then patted down the patrons. During one pat down, an officer felt a cigarette pack that
seemed to have objects in it. The officer later removed the package from the suspect’s pocket
and opened it, finding tinfoil packets containing heroin.

The suspect, charged with possession of the heroin, moved to suppress the evidence as the fruit
of an illegal search. The Supreme Court agreed, holding that officers lacked probable cause to
believe that any particular customer possessed drugs. “It is true that the police possessed a
warrant based on probable cause to search the tavern in which Ybarra happened to be at the
time the warrant was executed. But, a person's mere propinquity to others independently
suspected of criminal activity does not, without more, give rise to probable cause to search that
person.” Id. at 91. (The Court also rejected an argument that the initial pat down was a lawful
“stop and frisk” authorized by the Court’s decision in Terry v. Ohio, 392 U.S. 1 (1968), a topic
to which we will return.) See also United States v. Di Re, 332 U.S. 581 (1948) (holding that
even if the search of a certain car was lawful, that did not justify the ensuing search of its
occupant).

A magazine aimed at a police officer readership stated the Court’s holding clearly and
succinctly in a 2016 article called “Serving the Search Warrant.”2 One heading reads:
“Occupants Can be Detained.” The next heading is: “Occupants Cannot be Searched.” The
article advises officers, “To justify searching detainees who are not authorized to be searched
by the warrant, try to develop grounds for warrantless search, such as consent or
probationary/parole search terms, where available.” We will examine these police tactics later
in the semester.

If mere presence during the execution of a search warrant does not justify the search of a
person, it follows that mere presence surely does not justify arresting everyone present. To

2 See Devallis Rutledge, “Serving the Search Warrant,” Police (Mar. 2, 2016).
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reinforce this message, the Legal Bureau of the New York Police Department issued a bulletin
in 2013 to this effect.3 In response to the question, “May a police officer arrest all persons
found in a location during the execution of a search warrant?,” the bulletin answered, “No. An
individual’s mere presence in a search location does not establish probable cause to arrest.”

Note that while police may detain persons present at the location to be searched, they may not
detain persons who happened to be at the location earlier but have already left before police
arrive to execute the warrant. In Bailey v. United States, 568 U.S. 186 (2013), the Court held
that the rule of Michigan v. Summers, 452 U.S. 692 (1981) applies only to those in “the
immediate vicinity of the premises to be searched.” The Court explained, “Because detention is
justified by the interests in executing a safe and efficient search, the decision to detain must be
acted upon at the scene of the search and not at a later time in a more remote place.” In Bailey,
officers had followed two men 0.7 miles after seeing them leave the building officers had been
about to search. The Court found the detention unreasonable. In a dissent, Justice Breyer
complained that “immediate vicinity” was not defined by the majority.

In the next two cases, we examine what happens when police search the wrong location when
executing a warrant. In one case, a building turned out to have more apartments than officers
realized when obtaining the warrant, causing officers to search the wrong person’s home. In
the other, officers entered a house looking for suspects who had moved out months earlier,
causing an unpleasant surprise to the new residents.

Supreme Court of the United States

Maryland v. Harold Garrison
Decided Feb. 24, 1987 — 480 U.S. 79

Justice STEVENS delivered the opinion of the Court.

Baltimore police officers obtained and executed a warrant to search the person of Lawrence
McWebb and “the premises known as 2036 Park Avenue third floor apartment.” When the
police applied for the warrant and when they conducted the search pursuant to the warrant,
they reasonably believed that there was only one apartment on the premises described in the
warrant. In fact, the third floor was divided into two apartments, one occupied by McWebb and
one by respondent Garrison. Before the officers executing the warrant became aware that they
were in a separate apartment occupied by respondent, they had discovered the contraband that
provided the basis for respondent’s conviction for violating Maryland’s Controlled Substances
Act. The question presented is whether the seizure of that contraband was prohibited by the
Fourth Amendment.

The trial court denied respondent’s motion to suppress the evidence seized from his apartment,
and the Maryland Court of Special Appeals affirmed. The Court of Appeals of Maryland
reversed and remanded with instructions to remand the case for a new trial.

There is no question that the warrant was valid and was supported by probable cause. The trial

3 See NYPD, Legal Bureau Bulletin, Vol. 43, No. 3 (Nov. 2013).
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court found, and the two appellate courts did not dispute, that after making a reasonable
investigation, including a verification of information obtained from a reliable informant, an
exterior examination of the three-story building at 2036 Park Avenue, and an inquiry of the
utility company, the officer who obtained the warrant reasonably concluded that there was only
one apartment on the third floor and that it was occupied by McWebb. When six Baltimore
police officers executed the warrant, they fortuitously encountered McWebb in front of the
building and used his key to gain admittance to the first-floor hallway and to the locked door at
the top of the stairs to the third floor. As they entered the vestibule on the third floor, they
encountered respondent, who was standing in the hallway area. The police could see into the
interior of both McWebb’s apartment to the left and respondent’s to the right, for the doors to
both were open. Only after respondent’s apartment had been entered and heroin, cash, and
drug paraphernalia had been found did any of the officers realize that the third floor contained
two apartments. As soon as they became aware of that fact, the search was discontinued. All of
the officers reasonably believed that they were searching McWebb’s apartment. No further
search of respondent’s apartment was made.

The matter on which there is a difference of opinion concerns the proper interpretation of the
warrant. A literal reading of its plain language, as well as the language used in the application
for the warrant, indicates that it was intended to authorize a search of the entire third floor.
This is the construction adopted by the intermediate appellate court and it also appears to be
the construction adopted by the trial judge. One sentence in the trial judge’s oral opinion,
however, lends support to the construction adopted by the Court of Appeals, namely, that the
warrant authorized a search of McWebb’s apartment only. Under that interpretation, the Court
of Appeals concluded that the warrant did not authorize the search of respondent’s apartment
and the police had no justification for making a warrantless entry into his premises.

Because the result that the Court of Appeals reached did not appear to be required by the
Fourth Amendment, we granted certiorari. We reverse.

In our view, the case presents two separate constitutional issues, one concerning the validity of
the warrant and the other concerning the reasonableness of the manner in which it was
executed.

I

The Warrant Clause of the Fourth Amendment categorically prohibits the issuance of any
warrant except one “particularly describing the place to be searched and the persons or things
to be seized.” The manifest purpose of this particularity requirement was to prevent general
searches. By limiting the authorization to search to the specific areas and things for which
there is probable cause to search, the requirement ensures that the search will be carefully
tailored to its justifications, and will not take on the character of the wide-ranging exploratory
searches the Framers intended to prohibit. Thus, the scope of a lawful search is “defined by the
object of the search and the places in which there is probable cause to believe that it may be
found. Just as probable cause to believe that a stolen lawnmower may be found in a garage will
not support a warrant to search an upstairs bedroom, probable cause to believe that
undocumented aliens are being transported in a van will not justify a warrantless search of a
suitcase.”
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In this case there is no claim that the “persons or things to be seized” were inadequately
described or that there was no probable cause to believe that those things might be found in
“the place to be searched” as it was described in the warrant. With the benefit of hindsight,
however, we now know that the description of that place was broader than appropriate because
it was based on the mistaken belief that there was only one apartment on the third floor of the
building at 2036 Park Avenue. The question is whether that factual mistake invalidated a
warrant that undoubtedly would have been valid if it had reflected a completely accurate
understanding of the building’s floor plan.

Plainly, if the officers had known, or even if they should have known, that there were two
separate dwelling units on the third floor of 2036 Park Avenue, they would have been obligated
to exclude respondent’s apartment from the scope of the requested warrant. But we must judge
the constitutionality of their conduct in light of the information available to them at the time
they acted. Those items of evidence that emerge after the warrant is issued have no bearing on
whether or not a warrant was validly issued. Just as the discovery of contraband cannot
validate a warrant invalid when issued, so is it equally clear that the discovery of facts
demonstrating that a valid warrant was unnecessarily broad does not retroactively invalidate
the warrant. The validity of the warrant must be assessed on the basis of the information that
the officers disclosed, or had a duty to discover and to disclose, to the issuing Magistrate. On
the basis of that information, we agree with the conclusion of all three Maryland courts that the
warrant, insofar as it authorized a search that turned out to be ambiguous in scope, was valid
when it issued.

II

The question whether the execution of the warrant violated respondent’s constitutional right to
be secure in his home is somewhat less clear. We have no difficulty concluding that the officers’
entry into the third-floor common area was legal; they carried a warrant for those premises,
and they were accompanied by McWebb, who provided the key that they used to open the door
giving access to the third-floor common area. If the officers had known, or should have known,
that the third floor contained two apartments before they entered the living quarters on the
third floor, and thus had been aware of the error in the warrant, they would have been
obligated to limit their search to McWebb’s apartment. Moreover, as the officers recognized,
they were required to discontinue the search of respondent’s apartment as soon as they
discovered that there were two separate units on the third floor and therefore were put on
notice of the risk that they might be in a unit erroneously included within the terms of the
warrant. The officers’ conduct and the limits of the search were based on the information
available as the search proceeded. While the purposes justifying a police search strictly limit
the permissible extent of the search, the Court has also recognized the need to allow some
latitude for honest mistakes that are made by officers in the dangerous and difficult process of
making arrests and executing search warrants.

[TThe validity of the search of respondent’s apartment pursuant to a warrant authorizing the
search of the entire third floor depends on whether the officers’ failure to realize the
overbreadth of the warrant was objectively understandable and reasonable. Here it
unquestionably was. The objective facts available to the officers at the time suggested no
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distinction between McWebb’s apartment and the third-floor premises.

For that reason, the officers properly responded to the command contained in a valid warrant
even if the warrant is interpreted as authorizing a search limited to McWebb’s apartment
rather than the entire third floor. Prior to the officers’ discovery of the factual mistake, they
perceived McWebb’s apartment and the third-floor premises as one and the same; therefore
their execution of the warrant reasonably included the entire third floor. Under either
interpretation of the warrant, the officers’ conduct was consistent with a reasonable effort to
ascertain and identify the place intended to be searched within the meaning of the Fourth
Amendment.

The judgment of the Court of Appeals is reversed, and the case is remanded for further
proceedings not inconsistent with this opinion.

Justice BLACKMUN, with whom Justice BRENNAN and Justice MARSHALL join, dissenting.

Under this Court’s precedents, the search of respondent Garrison’s apartment violated the
Fourth Amendment. While executing a warrant specifically limited to McWebb’s residence, the
officers expanded their search to include respondent’s adjacent apartment, an expansion made
without a warrant and in the absence of exigent circumstances. In my view, Maryland’s highest
court correctly concluded that the trial judge should have granted respondent’s motion to
suppress the evidence seized as a result of this warrantless search of his apartment. Moreover,
even if I were to accept the majority’s analysis of this case as one involving a mistake on the
part of the police officers, I would find that the officers’ error, either in obtaining or in
executing the warrant, was not reasonable under the circumstances.

I

The Fourth Amendment states that “no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched, and
the persons or things to be seized.” The particularity-of-description requirement is satisfied
where “the description is such that the officer with a search warrant can with reasonable effort
ascertain and identify the place intended.” In applying this requirement to searches aimed at
residences within multiunit buildings, such as the search in the present case, courts have
declared invalid those warrants that fail to describe the targeted unit with enough specificity to
prevent a search of all the units.

Applying the above principle[] to this case, I conclude that the search of respondent’s
apartment was improper. The words of the warrant were plain and distinctive: the warrant
directed the officers to seize marijuana and drug paraphernalia on the person of McWebb and
in McWebb’s apartment, i.e., “on the premises known as 2036 Park Avenue third floor
apartment.” As the Court of Appeals observed, this warrant specifically authorized a search
only of McWebb’s—not respondent’s—residence. In its interpretation of the warrant, the
majority suggests that the language of this document, as well as that in the supporting affidavit,
permitted a search of the entire third floor. It escapes me why the language in question, “third
floor apartment,” when used with reference to a single unit in a multiple-occupancy building
and in the context of one person’s residence, plainly has the meaning the majority discerns,
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rather than its apparent and, indeed, obvious signification—one apartment located on the third
floor. Accordingly, if, as appears to be the case, the warrant was limited in its description to the
third-floor apartment of McWebb, then the search of an additional apartment—respondent’s—
was warrantless and is presumed unreasonable “in the absence of some one of a number of well
defined ‘exigent circumstances.”” Because the State has not advanced any such exception to the
warrant requirement, the evidence obtained as a result of this search should have been
excluded.

IT

Because the Court cannot justify the officers’ search under the “exceptional circumstances”
rubric, it analyzes the police conduct here in terms of “mistake.” According to the Court,
hindsight makes it clear that the officers were mistaken, first, in not describing McWebb’s
apartment with greater specificity in the warrant, and second, in including respondent’s
apartment within the scope of the execution of the warrant. The Court’s inquiry focuses on
what the officers knew or should have known at these particular junctures. The Court reasons
that if, in light of the officers’ actual or imputed knowledge, their behavior was reasonable,
then their mistakes did not constitute an infringement on respondent’s Fourth Amendment
rights. In this case, the Court finds no Fourth Amendment violation because the officers could
not reasonably have drawn the warrant with any greater particularity and because, until the
moment when the officers realized that they were in fact searching two different apartments,
they had no reason to believe that McWebb’s residence did not cover the entire third floor.

Even if one accepts the majority’s view that there is no Fourth Amendment violation where the
officers’ mistake is reasonable, it is questionable whether that standard was met in this case. To
repeat Justice Harlan’s observation, although the proper question in Fourth Amendment
analysis is “what protection it affords to ... people, ... that question requires reference to a
‘place.” The “place” at issue here is a small multiple-occupancy building. Such forms of
habitation are now common in this country, particularly in neighborhoods with changing
populations and of declining affluence. Accordingly, any analysis of the “reasonableness” of the
officers’ behavior here must be done with this context in mind.

The efforts of Detective Marcus, the officer who procured the search warrant, do not meet a
standard of reasonableness, particularly considering that the detective knew the search
concerned a unit in a multiple-occupancy building. Upon learning from his informant that
McWebb was selling marijuana in his third-floor apartment, Marcus inspected the outside of
the building. He did not approach it, however, to gather information about the configuration of
the apartments. Had he done so, he would have discovered, as did another officer on the day of
executing the warrant, that there were seven separate mailboxes and bells on the porch outside
the main entrance to the house. Although there is some dispute over whether names were
affixed near these boxes and bells, their existence alone puts a reasonable observer on notice
that the three-story structure (with, possibly, a basement) had seven individual units. The
detective, therefore, should have been aware that further investigation was necessary to
eliminate the possibility of more than one unit’s being located on the third floor. Moreover,
when Detective Marcus’ informant told him that he had purchased drugs in McWebb’s
apartment, it appears that the detective never thought to ask the informant whether McWebb’s
apartment was the only one on the third floor. These efforts, which would have placed a slight
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burden upon the detective, are necessary in order to render reasonable the officer’s behavior in
seeking the warrant.

Moreover, even if one believed that Marcus’ efforts in providing information for issuance of the
warrant were reasonable, I doubt whether the officers’ execution of the warrant could meet
such a standard. In the Court’s view, the “objective facts” did not put the officers on notice that
they were dealing with two separate apartments on the third floor until the moment,
considerably into the search after they had rummaged through a dresser and a closet in
respondent’s apartment and had discovered evidence incriminating him, when they realized
their “mistake.” The Court appears to base its conclusion that the officers’ error here was
reasonable on the fact that neither McWebb nor respondent ever told the officers during the
search that they lived in separate apartments.

In my view, however, the “objective facts” should have made the officers aware that there were
two different apartments on the third floor well before they discovered the incriminating
evidence in respondent’s apartment. Before McWebb happened to drive up while the search
party was preparing to execute the warrant, one of the officers, Detective Shea, somewhat
disguised as a construction worker, was already on the porch of the row house and was seeking
to gain access to the locked first-floor door that permitted entrance into the building. From this
vantage point he had time to observe the seven mailboxes and bells; indeed, he rang all seven
bells, apparently in an effort to summon some resident to open the front door to the search
party. A reasonable officer in Detective Shea’s position, already aware that this was a multiunit
building and now armed with further knowledge of the number of units in the structure, would
have conducted at that time more investigation to specify the exact location of McWebb’s
apartment before proceeding further. For example, he might have questioned another resident
of the building.

It is surprising, moreover, that the Court places so much emphasis on the failure of McWebb to
volunteer information about the exact location of his apartment. When McWebb drove up, one
of the police vehicles blocked his car and the officers surrounded him and his passenger as they
got out. Although the officers had no arrest warrant for McWebb, but only a search warrant for
his person and apartment, and although they testified that they did not arrest him at that time,
it was clear that neither McWebb nor his passenger was free to leave. In such circumstances,
which strongly suggest that McWebb was already in custody, it was proper for the officers to
administer to him [Miranda] warnings. It would have been reasonable for the officers, aware
of the problem, from Detective Shea’s discovery, in the specificity of their warrant, to ask
McWebb whether his apartment was the only one on the third floor. As it is, the officers made
several requests of and questioned McWebb, without giving him Miranda warnings, and yet
failed to ask him the question, obvious in the circumstances, concerning the exact location of
his apartment.

Moreover, a reasonable officer would have realized the mistake in the warrant during the
moments following the officers’ entrance to the third floor. The officers gained access to the
vestibule separating McWebb’s and respondent’s apartments through a locked door for which
McWebb supplied the key. There, in the open doorway to his apartment, they encountered
respondent. Once again, the officers were curiously silent. The informant had not led the
officers to believe that anyone other than McWebb lived in the third-floor apartment; the
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search party had McWebb, the person targeted by the search warrant, in custody when it
gained access to the vestibule; yet when they met respondent on the third floor, they simply
asked him who he was but never where he lived. Had they done so, it is likely that they would
have discovered the mistake in the warrant before they began their search.

Finally and most importantly, even if the officers had learned nothing from respondent, they
should have realized the error in the warrant from their initial security sweep. Once on the
third floor, the officers first fanned out through the rooms to conduct a preliminary check for
other occupants who might pose a danger to them. As the map of the third floor demonstrates,
the two apartments were almost a mirror image of each other—each had a bathroom, a kitchen,
a living room, and a bedroom. Given the somewhat symmetrical layout of the apartments, it is
difficult to imagine that, in the initial security sweep, a reasonable officer would not have
discerned that two apartments were on the third floor, realized his mistake, and then confined
the ensuing search to McWebb’s residence.

Accordingly, even if a reasonable error on the part of police officers prevents a Fourth
Amendment violation, the mistakes here, both with respect to obtaining and executing the
warrant, are not reasonable and could easily have been avoided.

I respectfully dissent.

In the next case, the Supreme Court forcefully rejects the reasoning of a decision by the U.S.
Court of Appeals for the Ninth Circuit. The Court not only decided the case per curiam—that is,
in an unsigned opinion—but also did so immediately upon the grant of certiorari, without
allowing briefing or oral argument on the merits.

Supreme Court of the United States
Los Angeles County, California v. Max Rettele
Decided May 21, 2007 — 550 U.S. 609.

PER CURIAM.

Deputies of the Los Angeles County Sheriff’'s Department obtained a valid warrant to search a
house, but they were unaware that the suspects being sought had moved out three months
earlier. When the deputies searched the house, they found in a bedroom two residents who
were of a different race than the suspects. The deputies ordered these innocent residents, who
had been sleeping unclothed, out of bed. The deputies required them to stand for a few minutes
before allowing them to dress.

The residents brought suit, naming the deputies and other parties and accusing them of
violating the Fourth Amendment right to be free from unreasonable searches and seizures. The
District Court granted summary judgment to all named defendants. The Court of Appeals for
the Ninth Circuit reversed, concluding both that the deputies violated the Fourth Amendment
and that they were not entitled to qualified immunity because a reasonable deputy would have
stopped the search upon discovering that respondents were of a different race than the
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suspects and because a reasonable deputy would not have ordered respondents from their bed.
We grant the petition for certiorari and reverse the judgment of the Court of Appeals by this
summary disposition.

I

From September to December 2001, Los Angeles County Sheriff’'s Department Deputy Dennis
Watters investigated a fraud and identity-theft crime ring. There were four suspects of the
investigation. One had registered a 9—millimeter Glock handgun. The four suspects were
known to be African—Americans.

On December 11, Watters obtained a search warrant for two houses in Lancaster, California,
where he believed he could find the suspects. The warrant authorized him to search the homes
and three of the suspects for documents and computer files. In support of the search warrant
an affidavit cited various sources showing the suspects resided at respondents’ home. The
sources included Department of Motor Vehicles reports, mailing address listings, an
outstanding warrant, and an Internet telephone directory. In this Court respondents do not
dispute the validity of the warrant or the means by which it was obtained.

What Watters did not know was that one of the houses (the first to be searched) had been sold
in September to a Max Rettele. He had purchased the home and moved into it three months
earlier with his girlfriend Judy Sadler and Sadler’s 17-year—old son Chase Hall. All three,
respondents here, are Caucasians.

On the morning of December 19, Watters briefed six other deputies in preparation for the
search of the houses. Watters informed them they would be searching for three African—
American suspects, one of whom owned a registered handgun. The possibility a suspect would
be armed caused the deputies concern for their own safety. Watters had not obtained special
permission for a night search, so he could not execute the warrant until 7 a.m. Around 7:15
Watters and six other deputies knocked on the door and announced their presence. Chase Hall
answered. The deputies entered the house after ordering Hall to lie face down on the ground.

The deputies’ announcement awoke Rettele and Sadler. The deputies entered their bedroom
with guns drawn and ordered them to get out of their bed and to show their hands. They
protested that they were not wearing clothes. Rettele stood up and attempted to put on a pair
of sweatpants, but deputies told him not to move. Sadler also stood up and attempted, without
success, to cover herself with a sheet. Rettele and Sadler were held at gunpoint for one to two
minutes before Rettele was allowed to retrieve a robe for Sadler. He was then permitted to
dress. Rettele and Sadler left the bedroom within three to four minutes to sit on the couch in
the living room.

By that time the deputies realized they had made a mistake. They apologized to Rettele and
Sadler, thanked them for not becoming upset, and left within five minutes. They proceeded to
the other house the warrant authorized them to search, where they found three suspects. Those
suspects were arrested and convicted.

Rettele and Sadler, individually and as guardians ad litem for Hall, filed this § 1983 suit against
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Los Angeles County, the Los Angeles County Sheriff’s Department, Deputy Watters, and other
members of the sheriff's department. Respondents alleged petitioners violated their Fourth
Amendment rights by obtaining a warrant in reckless fashion and conducting an unreasonable
search and detention. The District Court held that the warrant was obtained by proper
procedures and the search was reasonable. It concluded in the alternative that any Fourth
Amendment rights the deputies violated were not clearly established and that, as a result, the
deputies were entitled to qualified immunity.

On appeal respondents did not challenge the validity of the warrant; they did argue that the
deputies had conducted the search in an unreasonable manner. A divided panel of the Court of
Appeals for the Ninth Circuit reversed in an unpublished opinion.

II

Because respondents were of a different race than the suspects the deputies were seeking, the
Court of Appeals held that “[a]fter taking one look at [respondents], the deputies should have
realized that [respondents] were not the subjects of the search warrant and did not pose a
threat to the deputies’ safety.” We need not pause long in rejecting this unsound proposition.
When the deputies ordered respondents from their bed, they had no way of knowing whether
the African—American suspects were elsewhere in the house. The presence of some Caucasians
in the residence did not eliminate the possibility that the suspects lived there as well. As the
deputies stated in their affidavits, it is not uncommon in our society for people of different
races to live together. Just as people of different races live and work together, so too might they
engage in joint criminal activity. The deputies, who were searching a house where they believed
a suspect might be armed, possessed authority to secure the premises before deciding whether
to continue with the search.

In Michigan v. Summers, 452 U.S. 692 (1981), this Court held that officers executing a search
warrant for contraband may “detain the occupants of the premises while a proper search is
conducted.” In weighing whether the search in Summers was reasonable the Court first found
that “detention represents only an incremental intrusion on personal liberty when the search of
a home has been authorized by a valid warrant.” Against that interest, it balanced “preventing
flight in the event that incriminating evidence is found”; “minimizing the risk of harm to the
officers”; and facilitating “the orderly 