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. INTRODUCTION

local purse strings tighten as urban
growih ploces a demand on municipali-
ties and counties for additional public
services and facilities.!  This growth,
combined with a shortage of matching
federal funds,? leaves local governments
in need of revenue to build facilities such
as roads, sidewalks, porks, schools,
solid waste facilities, water treatment fo-
cilities ond sewers.?

Impact fees have emerged as o crea-
five means for local entities to finance
these facilities.* An impact fee consi-
tutes a charge made by a local govern-
ment on a developmental enlity to raise
capital for infrastructure necessitated by
that enfity’s new development.® The lo-
cal government assesses the impaci fee,

usually a flot monetary amount, at the
time the plat is approved or the building
or occupancy permit is issued.® local
govemments utilize the revenve from im-
pact fees to finance public facilities,
which are usually offsiie of the new
development.”

A local government must levy a fee
against new development in a manner
consistent with the statutory authority
granted by the state.® The local govern-
ment may assert its authority under im-
plied police power® or under express
enabling legislation.'® Additionally, the
fee must pass constitutional muster to
avoid violating substantive due process
rights, the equal protection clavse and
the principle of illegal takings.!

Many states have enacled enabling

legislation, providing counties and mu-
nicipalities the authority to levy impact
fees on new development in order to
regulate community growth and o
assure adequate financing for infrastruc-
ture improvements.?  Other states, such
as Washington, have insiituted staie-
wide growth management plans, which
include the authorization to assess im-
pact fees to meet the siate’s objectives
for managing growth.'?

The Missouri legislature scon will
consider legislation that would enable
local governments to enact ordinances to
levy impact fees.'* By analyzing the ap-
proaches taken by several states that
have authorized impact fees, this com-
ment will provide insight as 1o the provi-
sions that create sound enabling
legislotion. In addition, this comment
will establish a framework to assist the
legislature  in  enacting impact fee
legislation.

II. BACKGROUND

A. History of Exactions'

The first form of exactions involves the
dedication of land as o condition for
approval of subdivision plats.'® The mu-
nicipality uses the subdivision exactions
for onsite improvements, namely for
sewer and water systems, walkways,
streets and  easements.'” lond

Suzan M. Denbo, Development Exactions: A New Way to Fund State and local Govermment Infrastructure Improvements and Affordable Housing?, 23 Reat Est.

J. 7, 1{1994).

Steven B. Schwanke, local Govemments and Impact Fees: Public Need, Property Rights, and Judicial Standards, 4 }. tanp Use & Envi. L. 215, 218 {1988).

Id.

Theodore C. Taub, Development Exactions and Impaci Fees, C872 ALEABA 269, 272 (1993).

Denbo, supra note 1.
id.

1
I

2

3

4

S 1dat272.
s

7

! da?2
0

Police power describes the inherent power of a stale 1o regulate for its people’s health, sofety and wellare. Robert C. Widner, Supporting Municipal Impact fee
Ordinances: A Kansas Perspeclive, 37 Kan. L. Rev. 621, 625 {1989).
19 Enabling legislation describes a statute promulgated by the legislature, which grants power o local govermnments 1o adopi ordinances.

" Denbo, suprancte 1.

12 Taub, supra note 4, at 305. These slales include Asizona, Delaware, Georgia, Idaho, lllinois, Indiana, Maine, Nevada, New Hampshire, Oregon,
Pennsylvania, Texas, Vermonl, Virginia, Washington, West Virginia and New Mexico. /d.
13 Qregon, Florida, Georgia and Massachuselis comprise the other states with statewide land use legislation. Jeffrey M. Eustis, Between Scylla and Charybdis:
Growth Management Act Implementation that Avoids Takings and Substontive Due Process limitations, 16 U. Puces Souno L. Rev. 1181, n.2{1993). See dlso

Richard L. Selile and Charles G. Gavigan, The Growth Management Revolulion in Washinglon: Pasl, Present, and Future, 16 U. Pucer Souno L. Rev. 867 [1993).
" Telephone Interview with Ken Midkilf, lobbyist for the Sierra Club [Feb. 1995).
15 Exaclions constitute fees levied on developers as o prerequisile o conlinuing o project. Denbo, supra note 1.

18 Taub, supranole 4, at 271. Approvdl for sites, plais and rezoning all occur ot the development siage. Id.

7 Id. The Depanment of Commerce promulgated the 1928 Siandard Planning Enabling Act, which contained provisions for condilioned plal approval. /.
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dedicafion evenlually encompassed the
development of schools and porks.'® Lo
cal governments still ufilize onsite land
dedication as a means of shifiing the
cosis of infrastructure to developers and
newcomers whose presence necessitates
additional improvements.'  Couris gen-
erally uphold subdivision exactions, find-
ing this dedication requirement within
the municipality’s police powers. 2

Infiev fees evolved as the second
type of exaction used by municipali
ties.?! This fee comprises a payment
“indiev” of land dedication to fund off-
site improvements.?2  Some couris have
invalidated inliev fees, because they re-
semble toxes, in that the subdivision
pays a fee for offsite improvements,
which will presumably be shared with
others.2® Thus, the amount assessed is
disproportionate to the benefit received,
since other developments will benefit
from the improvements without contribut-
ing to the cost. Specifically, it is the mu-
nicipality’s lack of proper taxing
authority that has caused the courts to
invalidate these fees.

The third type of exacfion, impact
fees,* encompasses a broader purpose
than land dedication or indieu fees s

Impact fees are not limited to subdivision
plat approval. 2% Since impact fees are
paid upon the issuance of building or
occupancy permits, they are supposed
o better correlate to the need created by
new development.? Impact fees also
generate revenue for many more services
and faciliies.® For example, some im-
pact fee legislation authorizes the use of
funds for the construction of schools, Ii-
braries, solid waste disposal facilities
and public sofety faciliies.?  Impact
fees have evolved as an allernative fi-
nancing mechanism for local govern-
ments that would otherwise be forced to
impose additional property taxes, utilize
debt financing or eliminate services
altogether,®®

The most recent and most controver-
sial form of exactions include “linkage
fees” and “fair share” regulations.®!
linkage fees are assessed against com-
mercial developers to build reasonably-
priced homes for low-income families.?2
Fair share regulations utilize zoning inclu-
sions that provide incentives for develop-
ers to construct affordable homes along
with their principal projects.?®  These
exactions are meant fo increase the
availability ~ of  economical  living

accommodations.®*  The argument is
that the construction of a new office
building brings in people who demand
housing, which in tun increases the
price of housing in the area.?® Thus,
linkage fees and fair share regulations
alleviate the harshness of higher housing
costs on low-income populations.

B. legal Issues

States and their municipalities have
broad authority to act for the public wel-
fare under their general police powers.?
Police powers, however, provide insuffi
cient support for the assessment of im-
pact fees. Home rule authority,3®
delegated by the state, comprises one
option fo legitimize a municipality’s as-
sessment of impact fees.®®  However,
express enabling legislation serves as the
most secure foundation for the creation
of impact fee ordinances and the subse-
quent levying of fees.

Impact fee legislation must fit within
the constilulional limitations expressed in
the Fifth Amendment takings provision,
the Equal Profection Clause and the Due
Process Clause. First, if impact fees
regulate beyond a municipality’s police
power, the fees may violate the Fifth

'8 Taub, supra note 4, at 271. Taub credits the populalion growth afier World War Il as the calalys! for expanding the use of dedicated land for schools and

parks. /d.

¥ Denbo, supra note 1, at 1-2. Some developers must also construct the facilifies on the dedicated lond. 1d.

0

2 Denbo, supra note 1, al 2; Taub, supra nole 4, al 271, 272. Taub cites smaller subdivisions as an impetus for indiev fees because of the limitalion of available

land for dedication. Taub, supra note 4, at 271.
2 Yaub, supra nole 4, a1 271, 272.

#  Denbo, supra note 1, al 2. Denbo notes thal other courls consider indiey fees lo be within the police power of the state and, therefore, valid. Id.

* See generally James A. Kushner, Property and Mysticism: The legality of Exaclions As A Condition for Public Development Approval in the Time of the Rehnquist
Courl, 8 J. Lanp Use & Envit. L. 53, 131-41 [1992] for an excellent colleclion of commentary and coses regarding impact fee exactions.

25

Taub, supra nole 4, a1 272.
%

Id,
1d.
Id. ot 272, 305.

8388

Frona M. Powell, Challenging Authority for Municipal Subdivision Exactions: The Ulira Vires Attack, 39 Depau L. Rev. 635, 635 [1990].

I William W. Menill il & Robert K. lincoln, linkage Fees and Fair Share Regulations: law and Method, 25 Uss. Law. 223, 223(1993).

id.
id. ’

Id.

power, it has broader authority to manage its own local alfairs,

Jomes C. Nicholas, Impact Exaclions: Economic Theory,

Chaorles ). Delaney and Marc T. Smith, Developmeni Exaclions: Winners and losers, 17 Reat Est. LJ. 195, 1951 989},
d.

Practice, and Incidence, 50 |. & Conmemp. Pross. 85, 86 (1987).
Home rule authorily is the means by which a state can extend its governing power o iis local governments. Once a counly or municipality receives home rule
keeing the slale lo deal with siglewide issues. Widner, supra nole 9, at 628 n.48.

% Brion W. Blaesser & Christine M. Kentopp, Impact Fees: The “Second Generation,” 38 ). of Urs. & Contew. L. 55, 62 {1990). For information on Missouri’s
home rule authority, see Rex V. Gump, local Govemment-Counly Home Rule and the 1970 Missouri Conslilutional Amendment, 41 Mo. L. Rev. 49 {1976).
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MELPR



Development Impact Fees

Amendment, which prohibits the taking
of private land without just compensa-
tion.®® Second, the Equal Protection
Clause requires that impact fees be ap-
plied in a nondiscriminatory manner.*!
An ordinance would violate the Equal
Protection Clause if only new develop-
ment paid impact fees for a facility that
older development also used.*? Lastly,
Due Process protects people fom
“arbitrary, capricious or unreasonable”
exactions.®® The courts will look at the
relationship between the fees assessed
and the benefils received, as well as
how the money is handled and spent,
and then determine whether the exaction
is reasonable. 4

Impact fees should be calculated and
assessed in an objective manner. For
exomple, fees should be calculated
based on bedrooms, square feet or a
flat rote.#® In oddition, local govern-
menis should assess fees on all types of
development:  commercial, residential,
and industial.*¢  The Missouri Supreme
Court, in Home Builders Ass’n v. City of
Kansas City,*” held that once a local
government has revealed the foundation
for calculating its exactions, a challenger
bears the burden of proving that the ex-
action violates the Constitution.

4 yychner, supra note 24, af 152.
4 4 al 153

The standard for evaluating the legal-
ity of impact fee exactions remains
unclear, as courts have espoused several
different tesis. First, there is the rational
nexus or reasonableness test, which re-
quires that fees reasonably relate to the
need created by the development.*®
Second, there is the more siringent
uniquely attributable test, which requires
that “the exaction must be uniquely attrib-
vtable to the needs generated by the
development, and that the subdivision
approved musi enjoy the benefit of the
exaction.”®  Most recently, the U.S.
Supreme Court has handed down the
Dolan v. City of Tigrad® decision,
which more clearly defines the essentfial
nexus between the state’s interest and
the conditions required for local govern-
ment approval.®!  Dolon requires the
nexus between the siate interest and the
condition for issuance of approval be
roughly proportionate.’? It is yet to be
determined which of these tests will ap-
ply specifically to impact fees.

I, ImpacT Fee LEGISIATION IN OTHER
SraTes. 4

Generally, impact fee legislation con-
fains a purpose and definition seciion,
oullining the rafionale of the fees and

defining the terms incorporated in the
act. legislation distinguishes itself by the
category of ijems or capital
improvements that are subject to exac-
tions. Some legislation expressly de-
notes items for which fees may be
assessed, while other pieces prohibit
fees to be levied for cerain facilities.
The most common infrastruciures ap-
proved for impact fees include roads,
streets, bridges, rightofways, traffic sig-
nals, and landscaping. The biggest dis-
parity between state legislation,
however, centers around fees for open
spaces,*® libraries, schools, and solid
waste facilities.

The legislation imposes requirements
or resirictions on the use of fees. For ex-
ample, most municipalities must spend
collected fees within a specified amount
of time, as well as keep fees in interest
bearing occounts.  Some legislation
even specifies the time at which fees are
to be collected. In addition, most acts
forbid use of the fees for the cost of
maintenance, repairs and operation.
Furthermore, mony enabling slatutes in-
clude substantive provisions concerning
the issuance of waivers, credits® and
refunds.

While most

enabling legislation

4 Gys Baumon & Williom H. Ethier, Development Exactions and Impact Fees: A Survey of American Praclices, 50 Law & Conmeme. Pross. 51, 54 (1987).
Another ezample of discriminalory application is where a fee is levied against residential development, while commercial development escapes the fee. Id.
4 John ). Delaney, Exactions: From Early Subdivision Dedications to User Impaci Fees and linkage in the PostNollan Era, C750 ALFABA 859, 867 {1992},

4 Bouman & Eihier, supra note 42, at 55.
“ 1d ot 56.

4 i

47 555 SW.2d 832 (Mo. 1977).

4 Kyshner, supra note 24, at 157.

9@ id o 159.

% 114 S.Cr2309(1994).

! Jesce S. Ishikawa, Rough Proportionality & Wisconsin New Impact Fee Act, 68 Maz. Wis. Law. 19 (1995). See Daniel S. Hulfenus, Dolan Meets Nollan:
Towards A Workable Takings Test for Development Exactions Cases, 4 N.Y.U. Envn. L. Rev. 30 (1995); julian R. Kossow, Dolan v. City of Tigard, Takings low and
the Supreme Coutt: Thiowing the Baby Out with the Floodwater, 14 Sian. EnviL. LJ. 215 {1995}; Robyn L. Sadler, Note, Dolan v. City of Tigard: Tokings Doctrine
Remains Vague Under the Rough Proportionality Standard, 31 Watamene L. Rev. 147 {1995); Kristen P. Sosnasky, Nole, Dolan v. City of Tigard: A Sequel to
Nollan’s Essential Nexus Test for Regulatory Takings, 73 N.C. L. Rev. 1677 [1995).

52 Yossovy, supranote 51.

8 Nollan v. Califomia Coastal Commission, 483 U.S. 825 {1987], lies ol the heart of the conlusion, because it is unclear whether the decision extends to both
pascescory and regulatory takings. Delaney, supra nole 43, at 873 (1992}
S For g dated, yet helphl bibliography, see Mary Ann Nelson, land Exaclion: A Selective Bibliography, 50 1. & Conteme. Peoes. 177-194 {1987 [listing

enabling acis in the 50 states).

55 Parks and recreational areas generally are not included in this category. Taub, supra note 4, af 305.
86 Credils are extended for contributions of land dedications previously accepled by a municipality for the calegory of improvements for which a fee is assessed.

Taub, supra note 4, a 289.

) MELPR

89



Vol. 3¢ No. 2

contains substantive provisions similar to
those previously expressed, many statl-
utes include highly detailed procedural
provisions.  These provisions provide
specific procedures for the creafion and
adminisiration of municipal impact fee
ordinances. For example, many pieces
of enabling legislation require a capital
improvement plan,¥ although few stat-
utes require level of service standards.*®
Additionally, in some states, municipali-
fies are required to enlist an advisory
commiltee to assist the local government
in its adopfion of a fee ordinance or to
aid in reviewing capital improvement
plans and assessments. Representatives
from the development, building and real
estate communities comprise a cerfain
percentage of seals on many such
committees.

A. Georgia legislation

Georgia’s Development Impact Fee
Act contains some of the nation’s most
expansive provisions. The Act author-
izes fees to be levied for a wide variety
of infrasiructures and requires many pro-
cedural steps for implementing an impact
fee ordinance.*® The Georgia legislo-
ture intended the Act to “promote and
accommodate orderly growth and devel-
opment,” and to protect the “public
health, sofety, and general welfare of

the citizens.”®® The Act’s broadpurpose
supports the authorization of fees for a
wide range of public facility capital im-
provements.®!  According to the Act,
public facilities encompass:
water supply production, treat-
ment, ond distribution facilities;
wastewater collection, treat-
ment, and disposal facilities;
roads, streets, and bridges, in-
cluding rights of way, traffic sig-
nals, londscoping, and any
local components of state or fed-
eral highways; storm-water col
leclion, retention, detention,
treatment, and disposal facili-
ties, flood control facilities, and
bank and shore protection and
enhancement  improvements;
parks, open space, and recrea-
tion areas and reloted facilities;
public safely facilities, including
police, fire, emergency medical,
and rescue facilities.®?
It is important to note that the Georgia
Act does not authorize the assessment of
fees for schools,%® solid waste facilities,
maintenance, repairs or operating costs.
Another important aspect of the Act is
that it requires that the associated fee
reflect only the proportional cost of the
facility atiributable to new growth and
development.®4

The procedures espoused in Geor
gia’s Act are highly delailed. The Act
goes so for as to specifically instruct lo-
cal governments on how to enacl on
ordinance and how to impose an im-
pact fee. Before implementing an im
pact fee ordinance, municipalities in
Georgia first must adopt a comprehen-
sive capital improvement plan.® Based
on the municipality’s comprehensive
plan, the Act provides a method for cak
culating fees upon the service areas con-
tained therein.®® Local government must
also create an Advisory Commiliee to
“assist and advise™ the municipality in its
adoption of an impact fee ordinance.’”
According to the Act, the commiltee
seats five to ten members, with forty per-
cent of the members representing the real
estate, building or development commu-
nifies.®® In addition, before adopling o
development impact fee ordinance, the
municipality must hold two public
hearings.®

The statute also conlains clauses re-
quiring municipalities lo provide exemp-
tions,”° credit”! and  refunds.”
Municipalities must provide credit to the
developers for system improvements.”?
Like many other statutes, the Georgia Act
requires impact fees to be held in
interestbearing accounts.”  Collecied
funds can only be applied toward

7" A capilal improvement plan generally identifies capilal improvemients for which a focal governmenl may assess fees. See infra note 187.
8 level of senvice defines the relalionship between the demand for public facililies and the capacily of the public faciliies. Taub, supra nole 4, ol 284. See Wis.

Star. ANN. § 66.55(1 b} [West Supp. 1994].
59

Ga. Cope AnN. §§ 3671-1 through 3671-13 [1990).

Ga.Cope ANN. § 3671-1.
Ga. Cope ANN. § 3671-3.
Ga.Cope ANN. § 3671-2(16).

Ga. Cone ANN. § 3671-1.
Ga. Cope ANN. § 3671-3.

I - ]

3671-2417).

However, a separate slalute excuses school boards from impact fee assessments. Ga. Cooe Ann. § 20-3-261 {1992).

Ga. Cone Ann. § 3671-4. Sewvice areas conslitute a defined geographic space within which public facilifies service development. Ga. Cone AnN. §

¥ Ga.Cope ANN. § 3671-5. The goveming body may adop an ordinance without aclion by the Advisory Commiltee. Ga. Cope Ann. § 367 1-5(c).

®  Ga.Cope ANN. § 3671-5(b).
%  Ga.Cope Ann. § 36716,

™ S. Mark While, Development Fees and Exemptions for Afordable Housing: Tailoring Regulotions to Achieve Multiple Public Objeclives, 6 ). Lanp Use & Enva. L.
25[1990]. See Ga. Cope A, § 367 1-4(l) [authorizing ordinances 1o exempt some development projects from impactfees if they “creale extraordinary economic
development and employment growth o affordable housing,” of the comprehensive plan conlains o public policy supporting exemption, or if the development has
funded its share of improvements through an altemative means).

7' Ga.Cooe Ann. § 3671-7.
72 Ga.Cope AnN. § 36719,
7 Ga.Cone Ann. § 36717,
4 Ga.Coote AnN. § 3671-8la).

%0
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system improvements as authorized in
the capital improvement section of the
comprehensive plan.”® Additionally, the
local government must prepare an an-
nual report for auditing purposes, which
defails fees collected and encumbered
by the local government.”®  Furthermore,
the Act provides that all fees be refunded
if they are not encumbered within six
years of collection.”” The statute also
conlains some important miscellaneous
provisions that allow developers to ap-
peol impact fee assessments and munici-
paliies 1o form  intergovernmental
agreements.”®

As compared lo other siates, Geor-
gia’s legislation contains some very
strong poinis. lis emphasis on represen-
fation of the development, building and
real eslale communities ond its highly
detailed procedural provisions make it
one of the best.

B. Nevada’s Legislation

Nevada promulgated an act entfilled
“Impact Fees for New Development.””®
As compared to the Georgia statute, Ne-
vada’s legislation calls for a more inter-
aclive approach between the public and
the local government for each decision
ulimately affecting the impact fee
assessed on new development.  For

example, the municipality must establish
a capital improvements advisory commit-
tee that is charged with numerous du-
ties,® including the evaluation of the
capital improvement plan and land use
assumptions. This differs from the Geor-
gio Advisory Commitiee, which primarily
advises the government only on the
adoption of the initial ordinance.?' In
addition, Nevada’s Act requires only
one representative from the building, real
estate or development community,®?
while Georgia’s Act seems to favor these
sectors by requiring at least a forty per-
cent representation.®® Nonetheless, the
Nevada Act granis more hearing proce-
dures for specific assessments, which
would seem to afford consistent checks
on the reasonableness of charges as-
sessed against developers and builders.
For example, local governments must
hold public hearings for land use as-
sumplions”8 before imposing an impact
fee.® If the local government’s govern-
ing body accepts the land use assump-
fions, the capital improvement plan must
be completed.?® The govering body
then must hold public hearings regarding
the plan and the impact fee.” The Act
also clearly outlines procedures for no-
fice and complaints, and it specifies the
moximum number of days for each step

in the process.

The amount of the impact fee is deler-
mined by dividing capitol improvement
costs®® by the eslimated number of sen
ice units.?® The Act provides a formula
for the maximum fee per service unit and
prohibits odditional charges fo be as-
sessed for the same service unit ot a later
fime.”® The local government collects the
fee upon issuing o building permit or
certificale of occupancy.”!  The fees
must be kept in an interestbearing ac-
count.”2 The Act contains a refund pro-
vision if the capital improvement is not
started within five years of collection or if
the fee is not spent on iis initiol purpose
within ten years of collection.?® After the
development is completed, the local gov-
emment must recalculate the impact fee
using the actual costs and is then re-
quired to refund any difference between
the recalculated cost and the collected
fee.QA

The Act specifically prohibits the use
of fees for six items, including the repair
or maintenance of new capital improve-
ments, the upgrade of existing improve-
ments for existing development and the
compliance with stricter environmental
standards.” In addition, a municipality
must review its capital improvement plan
every three years and hold a public

75 Ga.Cope AnN. §8§ 3671-8, 3671-2(2] [slating that the comprehensive plan oullines the capital improvements needed to meet anlicipated developmeni].

7 Ga.Cobt AnN. § 3671-8[c).

77 Ga.Cope ANN. § 3671-9l). The stalute also requires that collected fees be refunded if capacily for a particular facility exists but sevice is denied. Ga. Cooe

A, § 36719]).
Ga. Cone Ann. §§ 3671-10, 3671-11.
Nev. Rev. Sta. § 2788 {1993].

Nev. Rev. Siar. § 278B.150.

Nev. Rev. Stat. § 2788.150.2(a).
Ga. Cooe ANN. § 367 1-5(b).

E3R =283

Rev Siar. § 2788.060.

Nev. Rev. Star. § 2788.180.1.
Nev. Rev. S1ar. § 278B.190.2.
Nev. Rev. Star. § 278B.190.3.

IsqeR

Nev. Rev. S1a1. § 278B.150.3.; Ga. Cope Ann. § 3671-5.

A lond use assumption is a schedule of expected changes with respect 10 land use, populations, elc., for a specific area over at least a len year period. Nev.

These costs are based on the new development as measured by the approved land use assumptions. Nev. Rev. Star. § 2788.170.
Nev. Rev. Star. § 278B.230. The slalule defines o senvice unil as a stondardized measure of consumption, use, generation or individual unit of development

colculaled for a patticular category of capital improvements or facility expansions. Nev. Rev. Sear. § 278B.110.

Nev. Rev. Sta1. §§ 2788.230, 2788.270.
Nev. Rev. S1at. § 2788.230.3.

Nev. Rev. Star. § 2878.210.

Nev. Rev. Stat. § 278B.260.2.

Nev. Rev. S1aT. § 2788.260.2-.3.

238238

95 Nev. Rev. S1ar. § 278B.280. Impaci fees are also nol assessable for: noncapital improvements, improvements of existing facililies for development already
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hearing before the plan is revised.%
Payment of the impact fee entitles new
development to permanently use the fo-
cilities for which the fee was assessed
and to immediately use any existing facil
ity if capacity can accomodate the new
service units.”  Most notably, the Ne-
vada Act contains a provision that re-
quires an action for judicial review of
any decision to begin within twentyfive
days of filing nofice with the clerk or sec-
retary of the goveming body.”® The
AcPs extensive procedures provide a
check on local government to ensure the
faimess of the capital improvement plan,
lond use assumptions, and individual
impact fee assessments. These extensive
procedures comprise the sirongest ele-
ments of Nevada’s legislation.

C. Hawaii’s legislation

Hawaii’s statule granis authority to
assess impact fees only when o public
capital improvements facility is identified
by o comprehensive county plan®® or o
facility needs sludy.'® The siatute en-
sures that new development only pays its
proportionate  share by taking into

account credits and offsefs when assess-
ing impact fees.'® Hawaii provides the
clearest framework for calculating impact
fees by delineating seven foctors.!®
These factors include the consideration
of: o needs assessment study;'®® other
sources of funding;'™ the cost and
means of financing for existing capital
improvements; impact fees paid within
the last five years for which the develop-
ment received no benefit; impact fees
expecled to be assessed against the de-
veloper in the next twenty years for exist-
ing improvements;'® and ony offsets
owed to developers for contributions to
nonssite related improvements.'®  Addi-
fionally, the calculation of fees must
“substantially” relate to the needs of the
new development.'%

Hawaii also details five specific re-
quiremenis to ensure that the collection
and expenditure of fees “reasonably”
relates fo the benefits derived from the
new development.'®  These require-
ments include maintaining fees in an
interestbearing  account,  establishing
benefit zones, and spending or encum-
bering funds within six years of

preseni, local govemment cosls, and lo some extenl, the payment on debls. Nev. Rev. Siar. § 2788.280.

% Nev. Rev, Star. § 278B.290.
9 Nev. Rev. S1a1. § 278B.310.
98 Nev. Rev. S1ar. § 2788.330.

collection.!® Developers may request a
refund of any previously assessed fee if
the municipality does not use the money
within six years.''® In addifion, if the
collection of impact fees is halied all to-
gether, the county must give nofice and
refund any unused fees.'''  Hawaii is
somewhat unique in that it does not re-
quire the collection of impact fees prior
to permit issuance. The Act specifically
allows local governments to issue build-
ing or grading permits contingent upon
the payment of the fee.}'? It is specificity
such as this that makes Howaii’s Act
noteworthy.

D. New Mexico’s legislation

New Mexico’s legislation, entilled
“Development Fees Act,” bases ils im-
pact fees on service units,'® which
measure the usage otiributable to a sin-
gle unit of new development.''*  The
Act requires a capital improvement plan,
which includes a projection of land use
changes and growth changes as related
fo a syslem of service areas.’’ New
Mexico ensures quality by using profes-
sionals to develop the county or

% This plan ideniifies facililies based on projected needs. The plan must include principles for development and avenues to control development. Haw. Rev. Siat. §

46141 {1992).

19 Haw. Rev. Star. § 46-142. The ordinance requires a study to ascerlain the cost, need and service standards for a public facility. The siudy also determines the

future need for capital improvements. /d.
19 Haw. Rev. Stal. § 46-141(d].
192 Haw. Rev. Sl § 46143,

193 A needs assessment study, prepared by a professional, oullines levels of sevice standards, idenlifies expected copiial improvement needs, and dislinguishes

present from future needs. Kd.
104

108

108 id.
107 d

198 L. Rev. SiaL. § 46144,
1090

Funding sources could include laxes, bonds, user charges and intergovernmentdl iransfers. /d.
These contributions could be in the form of user fees or debt senvice payments. /d.

Id. Benefit zones comprise a geographic area demarcated by a county. The purpose of benefil zones is to ensure that collecled and expended fees are used

locally, such thal the benelit derived from the public facility is greater for those in the development than for the general public. Id. See also Haw. Rev. Stat. §

46141 for definition of “reasonable benefir.”
110 Haw. Rev. Star. § 46-145.

m oy

"2 L, Rev. Star. § 46146,

13 NM. Star. Ann. § 5-8-2 [Michie 1993). New Mexico sialute defines.a service unil as a “standardized measure of consumplion, use, generation or discharge
atibutable to an individual unil of development calculated in accordance with generally accepled engineering or planning standards for a parlicular category of
capilal improvements o facility expansions.” N.M. Star. Ann. § 582,

"M NM. Star. Ann. § 582, Impact fees are limited Io Ihe “proportiongte share™ of improvements as delermined by the service unils. NM. Sta1. Ann. § 587.
"5 NM. S1ar. ANn. § 5-8-2. A service area desciibes the location within a city or o municipality thal is to be served by improvements contained in the capital

improvements plan. Id.
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municipality capital improvement plan
and tocalculate the impact fee.''®  Un-
der the Act, the capital improvement
plan must address seven faclors, includ-
ing an analysis of exisling capital im-
provements, tables depicting service
unils in relation to land uses, projections
of new development and needed im-
provements, and other sources of
funding.'"”

Impact fees moy be levied for capital
improvements, which are defined in
terms of a tenyear life expectancy and
include water facilities, roadway facili
ies, emergency equipment''® and rec-
reational space.’’ The Act denotes
only the specific items that are payable
by the impact fee, which include capital
improvements, surveying work by engi-
neers related lo capital improvement
construction, and fees for the capital im-
provement plan.'?® New Mexico’s Act
also places a three percent cap on ad-
ministralive costs incurred by the local
government for the employment of quali-
fied professionals.’® In addifion, the
Act defines seven items for which impact
fees may not be assessed: “libraries,
community centers, schools, projecis for
economic development and employment
growth, affordable housing or apparatus
and equipment of any kind . . .”'2

New Mexico’s Development Fees
Act is very thorough and well thoughtout.

M8 N.M. Star. ANN. § 5-86.
1174 Id.

The Act clearly delineates which items or
factors are to be considered for each
step in levwying o fee. In addifion, by
assessing fees early and collecting them
late in the process, New Mexico’s Act
provides o level of fairmess for develop-
ers.'?®  Furthermore, the Act authorizes
local governments fo establish o pay-
ment schedule for impact fees, thereby
lessening the heavy financial burden on
developers.'® Several safeguards hove
been incorporated into the Act. For ex-
ample, a fee can only be collected if the
construction of the capital improvement
will be completed within seven years.!?
The Act also guarantees that the devel
oper paying the impact fee is enfitled to
permanently use the services for which
the fee was collected and to use existing
facilities if capacily can accomodate the
new service units.'? In addition, the act
extends significant authority to the local
government by allowing the municipality
fo enter into agreements with developers
to reduce impact fees on the basis of
contributions.'?  Furthermore, the act
authorizes the issuance of credits for the
dedication of recreational land, open
spaces for trails, streets, sidewalks, ease-
ments, drainage facilities,and payments
in liev of lond dedication.'?® The Act
does not, however, exempt
governmental enfities from paying impact
fees.'” like other state statutes, New

Mexico’s Act requires collected fees 1o
be maintained in interestbearing ac-
counts'*® and refunds to be made if the
improvement is not completed within
seven years after collection or if the fees
were miscalculoted.'®!

E. New Hampshire’s legislation

New Hampshire’s enabling legisla-
fion authorizes fee assessments for the
broadest range of capilal improve-
menis.’*2 The statute specifically deline-
ates libraries, schools, water treatment
facilities, solid waste facilities and rec-
reafional facilifies'3 as entities for which
fees can be charged.’  Alihough
New Hampshire authorizes the collec-
fion of fees for o wide variety of infra-
structures, the legislation lacks specificity
as to the restrictions and uses of the fees
once they are collected. The slalute
grants authority for ordinances fo include
both waiver and refund provisions.'** In
addition, the Act provides that fees must
be paid upon issuance of the certificate
of occupancy.'®® Most notably, the Act
does not require an advisory commiltee
to oversee any part of the ordinance
process. New Hampshire does allow
local governments to regulate the timing
of development, if its planning board
has adopted a master plan and capital
improvement program.'”  When man-
aging growth, the development needs of

"8 NM. Siar. Ann. § 582, The emergency buildings and equipment must endure for ot least ten years and cost $10,000 in order to be classified as capital

improvements. Id.

19 NLM. Star. Ann. § 5-8-2.
120 NLM. Siar. Ann. § 5-8-4.
13 Id.

122 M. Stal. AN, § 585,
3 NM. Stal. Ann. § 5-8-8.
124 NM. S Anv. § 5-8-10.
125 NM. Star. AnN. § 5811,
126 NM. Siar. AnN. § 5-8-12.
127 NM. Stai. Ann. § 5-8-13.
128 NM. Siar. AN § 5-8:15.
¥ NM. Star. Ann. § 5-8-14.
10 NM, S Ann, § 5-8-16.
¥ NM. Star. Ann. § 5-8-17.,

132 N H, Rev, StAT. Ay, § 674:21 (1986 & Supp. 1994).
133 Although the act includes recreational facilities, this calegory excludes public open space. N.H. Rev. Star. ANN. § 674:21V.

134 NLH. Rev. StaT. ANN. § 674:21V.,
135 Id.
13 [d.
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the community and the region must be
token into consideration.’¥®  New
Hampshire’s Act merits attention due to
its brevity, although its lack of specific
guidelines leaves room for disparity be-
tween various municipal ordinances
within the state.

F. Maine’s Llegislation

Maine enacted a very brief siatute for
land use planning and regulation. The
Act lisis six items for which impact fees
may be assessed, while leaving the cate-
gory openended for the addition of
other infrastructures.'®®  Most notable is
the inclusion of facilifies for fire protec-
tion and for recreational space.'® The
Act requires that the impact fee reasona-
bly relate to the cost of capital improve-
ments crected by development.'!
Furthermore, a municipality can assess a
fee against developers for their usage
share of infrastructure  improvements
where the municipality paid for the im-
provement before the developer began
the new development.’#? The local ordi-
nance must also conlain a provision re-
quiring any unused portion of the fee to
be refunded.'*

Maine’s legislation contains fewer
procedures than New Hampshire’s Act
and therefore also inadequately ad-
dresses the logistics of administering on
impact fee ordinance. lis lack of

197 NLH. Rev. Star. Ann. § 674:22 [1991).
18 gy

sofeguards such as interestbearing ac-
counts or advisory commitiees would
seem fo create troublesome ambiguities
for local governments and for the courts.

G. Vermont’s legislation

Vermont’s impact fee legislotion con-
tains some meritorious provisions. The
Act begins with an excellent statement of
purpose, which enables “municipalities
to require the beneficiaries of new devel
opment to pay their proportionate share
of the cost of municipal and schoo! capi-
tal projects which benefit them and to
require them to pay for or mitigote the
negative effects of construction.”™* It is
worth noting that under Vermont’s Act,
new development bears responsibility for
the positive and negative effects of capi-
tal projects.'*® Additionally noteworthy
is the fact that Vermont outhorizes the
use of fees for schools.’#® On the nego-
five side, the statule vaguely defines
“capital project” as “any physical better-
ment or improvement.”'¥”  like the
Maine staiute, Vermont municipalities
may recoup expenses for beneficial
capital projects which were paid prior
to the development.'48

Vermont encourages permanent envi-
ronmental preservation by granting mu-
nicipalities the opfion 1o accept offsite
mitigafion instead of an impact fee.'#’
The act requires municipalities to include

190 Mg, Rev. Star, A fi. 304, § 4354.1 (West 1988 & Supp. 1994],

140 M. Rev. S1ar. Ann. tit. 30A, § 4354.1 A4}, {6].
M1 Mg, Rev. Star. Ann. tit. 30:A, § 4354.2.A.

142 Id.

M3 Me. Rev. Stat. Anw, fit. 30A, § 4354.2.D.

14 vr, Star AN (il 24, § 5200 [1992).

W,

Ll - A

W7 VL. Star. AnN. Tit. 24, § 5201{2[A) (1992).

::: Vi. Star. Ann. il 24, § 5201(3).

a reasonable formula in their ordinances
for the assessment of fees. The formula
must be based on service stondards and
assessment means, suchas bedrooms or
square footage.'®  Such specificity
adds to the sirength of Vermont’s statule
because it helps standardize and justify
fee assessmenis.  Municipoliies may
place a heavy demand on developers
by collecting a fee for the entire amount
of a capital improvement if the project
will exclusively, although only initially,
benefit that development.’®' The Act
does, however, offer an equitable solu-
tion in this situation in that future develop-
ment must pay a reimbursement fee of
sons to the development owners.'s2
Municipalities also are authorized to ac-
cept fee paymenis on on installment bo-
sis, which may alleviale some of the
burden on builders and developers.'®* It
is notable that Vermont’s exemption
clause recognizes confributions toward
affordable housing, preservation of em-
ployment and creation of new jobs as
acceptoble public policies for which mu-
nicipaliies may gront exemplions.'s‘
The legislation also includes provisions
for offsets, refunds, expenditures and
appeals.'s

Vermont’s enabling statute does not
place cumbersome administrative de-
mands upon its municipalities. !t does
not require advisory commitees or

Vi. St Anv. lil. 24, §§ 5201(4), 5202[b) [1992]. The act defines offsite miligation as permanent presesvation of land compensating for the developmental

impacl. V. STar. ANN. fil. 24, § 5201(4). Instead of an impact fee, the local government may acknowledge olfsite miligation as compensation when the
developmenl damages important land for wildlife or ogricullure. V. Star. Ann. lil. 24, § 5202(b).

10 vy, St A, il 24, § 5203 (1992).
B vy, Star. An. i, 24, § 5203|b).

152 Id.

12 vy, SAL ANN. 1. 24, § 5204lc] (1992).
154 v1_ Srar. ANN. 1), 24, § 5205 [1992).
155 V1. Siar. Anm. lil. 24, § 5203.

"z
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hearings. However, the absence of
such procedural provisions may, to some
extent, promote liligation and inconsis-
tencies within impact fee ordinances
throughout the state.'*

H. Wisconsin’s Legislation

Wisconsin has enacted one of the
newest pieces of impact fee enabling
legislation with an effective date of May
1, 1995. Wisconsin’s legislation, more
so than any other state, merits attention.
The Act cleorly and concisely addresses
most all of the imporant elements in-
volved in enacting an ordinance and
assessing fees. The Act begins by defin-
ing the terms used in the legislation.
Wisconsin®s definition of public facilities,
or the items for which fees may be as-
sessed, is quite expansive in that it in-
cludes recycling faciliies, parks,
playgrounds, libraries and faciliies for
fire protection, emergency medical care,
law enforcement, and solid waste.'”
The Act includes general explanatory
provisions, which provide that a polifical
subdivision'®® may implement an impact
fee ordinance and subsequently levy fees
on developers to cover the capital
costs'>? required to accommodate devel
opment.'® The Act explains that service
areas refer to the geographic location
that will contain public faciliies, and that
a service standard is the rafio between
the public facility and a certain number

156 V1, Star. A il 24, §§ 5200-5205.

of persons.'®!  Service areas and the

service standard serve as the foundation
for identifying new public facilities for
which fees may be assessed.'® The
legislation requires that each polifical
subdivision prepare a public facilifies
needs assessment before enacling an
impoct fee ordinance.'®® The needs as-
sessment must include: 1) an inventory
of public facilities already in existence;
2) an identification of new facilities that
will be needed as a result of land devel-
opment; and 3] an esfimate of capital
costs needed to construct the new facili-
ties.'® This needs assessment must be
posted and available for the public to
inspect twenty days before the political
subdivision holds a public hearing on jis
proposed impact fee ordinance.'®®

It should be noled that Wisconsin
does not require an advisory commitiee
per se in order to oversee or assist the
local government in enacting on ordi-
nance; however, the aforementioned
provisions safeguord the same purposes
as would an advisory group. In fact,
Wisconsin’s approach may decrease
the bureaucracy imposed by other stat-
utes at the local level. The only possible
negoalive aspect of Wisconsin’s exclu-
sion of an advisory or review committee
is that the building, real eslale and de-
velopment industries are not guaranteed
any type of representation.

Wisconsin provides seven slandards

for impact fees.'® These standards help
ensure that impact fees will meet the
Supreme Court’s requirements for a con-
stitutional fee assessment.'™  Wiscon-
sin’s impact fees must: 1) be rationally
related fo the need for new facilities to
serve new development, 2) not exceed
the proportionate share of capital costs,
3) be based on actual or estimated capi-
ial costs, 4) be reduced to compensate
for other capital costs that the political
subdivision has imposed, 5) be reduced
to compensate for other state or federal
funds received to pay for facilities for
which the fees are assessed, 6) not
cover costs to improve deficiencies in
public facilifies, and 7) be paid in full o
by installment by the developer before
the issuance of a building permit.'®®

The Act mandates certain standard
requirements similar to those found in
other legislafion. For instance, collected
fees must be kept separate from other
funds in interestbearing accounts, and
expenditure of the money and inferest is
limited fo the capital projects for which
the fees were collected.'®® The distin-
guishing element of Wisconsin’s Act,
however, is the flexibility that it extends
to local governments.  Although ordi-
nances enacted pursuant to this Act must
contain provisions for refunds and
appeals, discretion rests with the local
government fo determine the specifics.'”®
Ancther unique element of the Act is the

17 Wis. Star. AnN. § 66.55[1lfl. In addilion, the Act defines public fecilities os highways, transporiation facilifies, traffic control devices, sewage facilities, storm
and sutface woler facililies, and storage, distribution and water pumping facilities. /d.
158 Wis. Star. ANN. § 66.55(1}le). A cily, village, town or county constilule o polilical subdivision os referenced in the Act. /d.

1% Wis, Star Ann. § 66.55]1}{0). The cosls associated with constructing, expanding or improving public facilities comprise the capital costs.  The provision places
o len percent limit on capital costs expended for design, engineering and legal expenses. Id.

160 \Wis. Star. AnN. § 66.55(2).

161 Wis. S1ar Ann. § 66.55(1|gHh). Senvice standord is defined as a “certain quaniily or quality of public facilities relalive lo a certain number of persons, parcels
of lond o1 other appropriate measure, as specified by the political subdivision.” Id.

162 \Wis. Star. Ann. § 66.55(4)2.
183 \Wis. Stal. ANN. § 66.55(4).
184 \is. Star. Ann. § 66.55(4)1.-3.

185 \Wis. STar. A, §§ 66.55(3), 66.55(4][b). These procedures are required both before a polilical subdivision enacls an ordinance and when a political

subdivision amends its ordinance. Id.
18 \Wis. SiAr. AnN. §8 66.55(6).
197 ishikawa, supra nole 51, at *3-*4.

168 Wis, S1aT. ANN. §8§ 66.55[6]laHg). The Act leaves the political subdivisions with the discretion to decide whether fees will be collected in hull of installment and
whether the fees should be collecled at some poini other than belose issuing o building permit. Id.

19 \Wis. Star. AnN. § 66.55(8).

VO \Wis, Siat. Ann. §8 66.55(9), 66.55110]. The political subdivisions bear the responsibility of delermining a “reasonable period™ in which collecled fees must be
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exemption provision, which specifically
exists for the purpose of encouraging the
construction of low-cost housing.'”!

IV. CommenT

Impact fees are appropriate for Mis-
souri because they would provide an
avenue for the state’s local governments
to finance the demand for capital infra-
struclure  created by new develop-
ment.’”2  Moreover, impact fees would
facilitate plonned community develop-
ment. The goal of planned development
makes it imperative that Missouri imple-
ment impact fee enabling legislation be-
fore exiensive overcrowding problems
arise throughout the state. Such an act
would ensure that infrastruciure needs
keep pace with population increases.'”
Absent some type of growth manage
ment plan, population growth and re-
lated problems, such as environmental
damage, could impose longterm bur-
dens on the state.

Although enabling legislation appli-
cable to the entire siate presents one op-
tion, the legislature may determine that
only certain portions of Missouri present
the need for impact fees. If this is the
case, it will be important for the legislo-
ture to base municipal authority for as-
sessing impact fees on specific
population numbers. Based on the bur-
dens created by development, Kansas
City, St. louis, Columbia, Springfield,
Branson, Odessa, St. Joseph, Cape Gi
rardeau, Jefferson City and Joplin may
merit such enabling legislation.

A community’s residential populo-
tion should not, however, be the only
determinative factor in implementing im-
pact fee legislation.'”* It hos been pos-
tulated that even with a declining
population, municipalities continue to
need improved infrastructure based on
an inflow of tourisis, shoppers or com
muters.'”® This idea seems very applica-
ble to paricular areas in Missouri that
experience a significant influx of tourists
from outlet malls, sporting events, recrea-
tional facilities, gaming operations and
other atiractions.

Enacting enabling legislation is im-
porant because of the authority it ex-
tends to municipalities or counfies to
implement impact fee ordinances. Al
though enabling legislation best substan-
fiates a local govemment’s authority to
assess fees, impact fees can also be as-
sessed pursuant to home rule author
ity.”7® Home rule power extends implied
and express powers to certain local gov-
erments so that they can address local
matters autonomously and more effi-
ciently. Acts under home rule authority
are valid so long as the powers do not
violale the Consfitution or any of the
stale’s statutes. Relying on home rule
authority, however, has several disad-
vantages.  First, without a singulor act
guiding local governments, impact fees
will most likely lack uniformity. Second,
local governments operating  without
home rule authority would not have the
opportunity to levy impact fees for capi-
tal improvements.  Finally, assessing

impact fees without enabling legislation
provides a greater risk of liability based
or unconstitufional tokings.  Conse-
quenily, enabling legislation presents the
safest means for the assessment of im-
pact fees.

The strongest argument against im-
pact fees is that levying fees will create
funds to build infrastructure that in turn
will raise properly values and, therefore,
make the costs of buying property pro-
hibitive.'””  Although builders and devel
opers seem most affected by impact fee
enabling legislation, be assured that they
will pass the cost on to the consumers'’®
or other land owners'”® inslead of suffer-
ing a personal loss. Enabling legislation
can ameliorate many of the duplicative
costs to builders and developers by pro-
viding offset, credit or exemplion
provisions.

Should Missouri pass enabling legis-
lation, it would become port of the sec-
ond generation of states to authorize
impact fees.® With a wealth of infor-
mation available from these states that
have previously enacted legislation, Mis-
souri is in a unique position to be able
to address a wider spectrum of issues.
Specifically, Missouri’s legislalure should
focus on enacting a tightly wrilten statute
that would provide enough guidance for
impact fee ordinances to be constilution-
ally administered. Ideally, local govern-
ments should refain some discretion in
enacting and implementing their ordi-
nances. The primary goal should be to
include as many guidelines ond

refunded. Wis. S1at. Ann. § 66.55[9). The legislation directs the local entilies to consider the time required 10 plan and finance particular inkastruciures. Wis. Star.
AnN. §§ 66.55(9), 66.55[10). The local governments must olso design a procedure under which developers may appeal the imposition of impact fees. Wis. Star.

Ann. § 66.55(10).

Y1 Wis. S1AT. ANN. § 66.557). This provision, entiled “{ljow-cost housing,” facially appeats to only exempt or reduce a developer’s impact fee if that developer

provides low-cost housing. Id.

1722 Schwanke, supra note 2, ot 220.
73 id. at 230-231.

74 Nicholas, supra note 37, at 87.
s 44

75 Mo, Const. art. VI, § 19ja).
77

increase property values. Id. ot 99.
78 Bouman & Ethier, supra note 42, ot 64.

Nicholas, supra note 37, at 85, 96. Credlion of ioads, recreationat spaces and school facilities are-examples of new types of infrastructure which would

"7 Nicholas, supra note 37, ot 85, 96. The cosi is shilted by paying the landowner a decreased price. Id. This article provides a good explanation of who - the
propedy owner, the buyer or the developer - should bear the cosl of impact fees based on who receives the benefil. Id.

150 Blaesser & Kentopp, supro note 39, at 6849.
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requirements as necessary, while mini-
mizing the bureaucratic burden of these
requirements.

The following guidelines should pro-
vide a framework for Missouri’s eng-
bling legislation.

The legislation should begin with a
purpose and definition section. Ver-
mont’s Act contains an excellent stote-
ment of purpose that identifies the
function of impact fees, the parties bear-
ing the fees, the standard for fee assess-
ment, and the responsibility of financing
both the benefits and negative effects of
new development.'®' The definition sec-
fion should clearly explain all terminok
ogy used in the legislation. lucid
definitions in both the enabling legislo-
fion and in the local governments® ordi-
nances will provide a clear
understanding of the purpose of impact
feesand will consequenly mitigale o
flood of interpretative litigation.'®2 The
framework chosen for impact fees wil
determine the detail and complexity re-
quired in the definition section. Many of
the statutes provide solid definitions, but
" the value of these acts as examples de-
pends on the substantive framework se-
lected for Missouri’s legislation.  For
example, if Missouri decides to incorpo-
rale service unils as the basis for assess-
ing fees against development, then the
legislature should look to definitions used
by New Mexico, Nevada, Wisconsin,
and Vermont,'®?

The legislature also will need to

18) V1. Star. Ann. 11, 24, § 5200.
%2 Taub, supra note 4.

provide sufficient authority and specifica-
fions for the municipalifies implementing
impact fee ordinances so the subsequent
exactions are not deemed taxes in dis-
guise.’®  Wisconsin’s Act best delails
standards for impact fees because it
most arficulately and accurately reflects
the guidelines by which a court would
evaluale a fee.'® Hawaii’s legislation
also provides sound factors for calculat-
ing fees because it lists seven factors
and the overarching requirement that the
fees must “substantially” relate to the
needs created by new development.'®
In oddition, the legislature should require
a copital improvement plan fo ensure
vision and continuity for municipalities
enacting and administering impact fees
ordinances. Acls containing some varia-
fion of a capital improvement plan in-
clude Georgia, Nevada, Hawaii, New
Mexico, New  Hampshire, and
Wisconsin,'#7

Several options exist as to when im-
pact fees should be collected: 1) when
an area is approved for development, 2)
when the building permit is issued, or 3)
when the certificate of occupancy is is-
sued.'® In addressing the timing issue,
the legislature should consider the conse-
quences of levying the fee upon the de-
veloper in light of economic conditions
and the ability of the developer fo pass
the cost on 1o the buyer or owner.'®®
Most legislation requires impact fees be
collected upon issuance of the building
permit.'®  This stage seems to be the

18 See, e.g., supra lext accompanying section lll. impacr Feg Lecistanon in OmHER STATES.

' 1d. Police power allows siales fo regulale for the health, safety

Conslitution requires that taxes are assessed uniformly on real property. Furthermore, laxes genel
mechanism lo raise general revenve. Blaesser & Kenlopp, supra note 39, at 64-66; Bemard V.

23 Uss. Law. 627 ot *2-3 (1991}, In Missouri, the Hancock Rule raises an issue as fo laxalion,

'8 Wis. Star. AnN. § 66.55(6).

1% Haw. Rev. StaT. § 46-143; see supra text accompanying note 106.
"% See supra lext accompanying section ll. lupact Fee LecistaTon iy OTHeR STATES.

' Nicholas, supra note 37, a1 85, 97.
1% 1. 01 9798,
1% Taub, supra note 4, a1 305.

%1 See Kushner, supra note 24, a1 135 n.394. School i

Blaesser & Kenlopp, supra note 39, at 90 n.108.

' Environmental implications and concerms include consideration of wellands

' V1. Star. Ann. it 24, §§ 5201(4), 5202(b].

best compromise between the develop-
ers and the municipalities because it
most closely matches the need wilh the
benefit.

Missouri should assess fees for the
number of capital improvements that are
constitutional and necessary. The legis-
lature should focus on the impacis of in-
cluding schools and libraries in the
category of capital infrastructure.  Some
states include these facilities, while oth-
ers prohibit them. The dicholomy exists
mainly due to concems regarding-
whether the development of libraries and
schools is already being paid for via
taxes.!”!

Additionally, the legislature should
contemplate encouraging environmental
preservation and protection. If the legis-
lature  wants to further environmental
preservation,'®? then assessing fees for
open space, parks, recreational facili-
fies, water treatment facilities, and solid
waste facilities would be advisable, Ver-
mont’s Act encourages environmental
preservation by authorizing local govern-
ments to accept the preservation of land
instead of impact fees in those areas
where new development might injure
land that is either inhabited by wildlife or
utilized for agriculture.'™  Wisconsin’s
legislation also promotes environmental
conservation by naming recycling facili-
fies as infrastructure for which fees may
be assessed.’™  Of the acts evaluated,
those in Vermont, Wisconsin, Maine,
New Hampshire, New Mexico,

is proportionate lo the benefil received. In contras, the United States
rally bear no connection to benefils received, bul instead provide a
Keenan, Report of the Subcommittee on Exactions and Impact Fees,

mpact fees also pose a probliem in light of the states® requirement lo provide free public education.

, air pollution, resource depletion, water pollufion, and waste.
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Nevada, and Georgia provide for some
type of environmental facility.’®®  One
commentator suggests mitigating environ-
mental damage based on a fee for envi-
ronmental resources used, as opposed fo
the servicebenefits received.'®  This
type of fee would prove more difficult fo
assess, because it would involve the pro-
jection of environmental damage due to
new growth. Nonetheless, an environ-
mental mitigafion fee or the inclusion of
environmental facilities as copital im-
provements for which fees could be as-
sessed would provide incentives for
conservation and conscienfious growth
patterns.

The enabling legislation should also
include requirements that provide direc-
fion os to the management of fees by
local governments.  These provisions
should require municipalities to: 1) re-
tain collected funds in an interesibearing
account to maximize the eaming poten-
fial of the money, 2) extend credits, ex-
emplions ond refunds to ensure
developers are paying only a fair share
and that the money is spent on an ap-
propriate purpose, 3] spend the funds
within 5-7 years o guaraniee that the
new development benefits from the capi-
tal improvement, and 4} establish a pay-
ment plan for the collection of fees'™ in
order to alleviate the financial burden on
developers. Considering the inequities
and burdens associated with paying ad-
ditional fees, the exemption or credit pro-
vision  should  carefully  reflect
contributions already made by develop-
ers. Developers’ contributions could en-
compass fair share regulations and
linkage fees, as provided for in

1% Wis. Star. Ann. § 66.55(1]if).

Vermont’s'®® and Wisconsin’s'® Acts.
New Mexico’s legislation is also note-
worthy because it lists items which qual
ify as credis ond gives local
governments the flexibility to enter credit
agreements with developers.?® The ex-
emption provision could exempt schools
or local governments from the payment;
however, the legislature should take spe-
cial precautions that such o provision
would not violate the Equal Protection
Clause.

In deciding the extent of procedural
provisions to include, the legislature
should weigh the concem of imposing
bureaucratic requirements on municipali-
fies versus the preventive effect such pro-
cedures moy have on decreasing
ombiguity and litigation regarding the
enabling legislation and local ordi-
nances. Wisconsin’s Act best reflects
both of these goals, as it provides excel-
lent guidelines, yet does not require spe-
cific committees to assist in developing
local ordinances.?!  This approach
seems to allow local entities the freedom
fo ulilize such committees and advisory
groups only if deemed necessary.
Nonetheless, if statewide continuity is
the concern, then some type of oversight
or planning committee should be recom-
mended or required. Such a commitiee
could be charged with the responsibility
of actually devising an ordinance or with
the task of regulating the assessment of
fees in accordance with the ordinance.
Considering the primary effect impact
fees would have on the building, devet
opment and real estate industries, any
committee should include represeniation
from these sectors. Georgia’s Act best

1% See, e.g., supra lext accompanying section lil. IMPACT Fee LEGISLATION 4 OTHER STATES.
1% Thomas W. ledman, Note, local Govemnment Environmenial Mitigation Fees: Development Exactions, The Next Generation, 45 Fia. L. Rev. 835 [1993).
"7 New Mexico’s Acl includes such a payment schedule. NM. Star. Ann. § 56-10.

198 V1. Siat. Ann. il 24, § 5205,

1% Wis. Siar. AnN. § 66.55(7).

0 NM. Star. AnN. §8§ 58-13; 5-8-15.
) Wis. StaT. ANN. § 66.55.

22 Ga.Cope ANN. § 3671-5(b).

2 Ngv. Rev. Star. § 2788.330.

24 Ga, Cove AN, § 3671-10.

25 Wis, Star. ANN. § 66.55(10).
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represents the concerns of these indus-
ries because it requires that forty percent
of the Advisory Commitiee be repre-
sented by the real eslate, building ond
development communities, 202

The legislature also should provide
an appellote procedure to govern con-
flicts resuling from the enabling legislo-
tion ond its derivative ordinances.
Nevada’s Act imposes a fime limit for
judicial review,?%? while Georgia?* and
Wisconsin?® require an appeals proc-
ess under which fees may be conlested.
Such a procedure would provide devel
opers with a forum to contes! the assess-
ment or the amount of a fee, in addition
to the appropriateness of how the fee is
used

V. Concusion

The enactment of enabling legislation
in Missouri could extend to local govern-
ments across the state the opportunity io
manage new growth in o planned man-
ner to provide needed faciliies in a
timely fashion. Furthermore, Missouri
might also be able to maintain or even
improve the status of its environmenial
resources, depending on the spectrum of
items for which fees may be assessed.

In light of the enabling legislation
analyzed in this Comment, Wisconsin’s
Act provides the clearest and most com-
prehensive model for Missouri. It is the
specificity and flexibility in Wisconsin’s
legislation that makes it superior to other
acts. legislation in other states, how-
ever, should not be discounted. Mis-
souri should also consider the acis
adopled by Nevade, Georgia, Hawaii,
New Mexico, and Vermont.
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