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DOMESTIC VIOLENCE VICTIMS

’

, United States v. Washington, 417 F.3d 780, 787 (7th Cir. 2005) (“Tape 
”); United States v. Martin, 

746 F.2d 964, 972 (3d Cir. 1984) (“When the video
it simply leaves nothing more to be said.”).

A Trial Lawyer’s Guide to Surreptitious Audio Evidence

§ 934.06 (prohibiting its use in “

subdivision thereof”).
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’s

–

abuser “no matter what [the victim might want to happen at the time”). 

’

Victims’ fears of getting help are not unfounded, as research suggests that the police can often cause 

the Aggressor or Don’t Believe Them

survey showing that “in many cases, the police 
actually worsen the situation”).
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DOMESTIC VIOLENCE VICTIMS

’

A variety of “app ”

For convenience, this Note refers to “recording” or “video” as including both the video 

–
–

’

fear of what might happen to them if they are caught, it just reinforces the abuser’s control scheme 
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Florida’s

’

’

’ –

’
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“ ”

’
–

’ ’

–

) (defining domestic violence as “

death of one family or household member by another family or household member”).
§ 741.28(3). Also, the related crime of “dating violence” does not require actual 

discussing the many tactics of control used to “directly install women’s subordination to 
an abusive partner”

(placing the words “power and control” at the center of the 
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“ ”

–

–
marker for becoming involved in a violent relationship is “simply 

being a woman.”

–19 (2011) (describing how abusers will sabotage a victim’s 

threats to the abuser’s 

Domestic Violence Among the Wealthy Hides Behind ‘Veil of Silence ’

–

‘T

–
on for the anticipation of violence in a victim’s mind, 
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—

’

’

(analogizing a domestically violent home to a “jungle prison camp”)

at 7 (noting the difference between two subtypes of abusers: the “pit bulls” who 
act openly aggressive, and the “cobras” whose calm and deliberate manner under pressure makes 

, at 89 (“Batterers can be 

workers, or friends when they think it’s in their best interests.”); 
“‘

nice, he was in control, he seemed strong, and the type that we respect in our society”’

(discussing how abusers use “microregulation” to 
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’

— —

–

and put under a microscope by their abuser’s relentless pursuit of 

is nearby, while also erasing their digital footprints on the website from their browser’s history. 
’

’

’
upon the user’s first visit to the website). 

, at 217 (describing “search and destroy missions” where the 
abuser invades every aspect of the victim’s personal life to 

–

(using the “invisible fence” analogy)
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–

–

– –
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“
”

Telling Stories, Saving Lives: The Battered Mothers’ Testimony 
Project, Women’s Narratives, and Court Reform –

(“[Outsiders] are still inclined to look to
explanation.”)

–

of bandages on her head. The judge said, “If 
[she could] leave the home and go to other family or friends or to the shelter.” 

“he said, she said” issues. 

be “more discreet” with domestic abuse cases and that the police should not 
always arrest the defendant because, “most likely, the defendant is t
he’s the husband; he’s the one who makes the money, and it’s not right that 
they’re told that they can’t go back into the house.”

12
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’

’

(discussing how entrenched gender stereotypes from the past continued to undermine a woman’s 
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“
” “ ” “ ”

�

“ � ,� � ”

�
�

’
violence cause judges and juries to discount a woman’s uncorroborated account of what 

–
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’ ’
’

(“Absent that one slap or punch, years of emotional, economic, and other 
forms of abuse go unaddressed.”)

This can be a problem even when the burden of proof is less than the “beyond a 
reasonable doubt” standard required for criminal convictions. 
Comm’n, 58 So. 3d 316, 318 (Fla. 2011) (reversing an inmate’s revocation of conditional 

damage to the victim’s bathroom 
Simmons v. Simmons, 649 So. 2d 799, 802 (La. Ct. App. 1995) (affirming the trial court’s 
decision granting the father custody of the couple’s child, and holding that there was no “history 

uating family violence” as required by statute, where there were “only occasional 
incidents of violence that may have been provoked by the wife’s adultery” and her other abuse 
allegations were not corroborated by any document or the husband’s admissions); 
613 N.W.2d 516, 521 (N.D. 2000) (affirming the trial court’s decision to award custody of the 
couple’s child to the father despite the mother’s allegations of domestic violence, noting that his 

constitute an incident causing “serious bodily injury” or a “pattern,” where her other allegations 

O’Brien v. State, 56 So. 3d 884, 888–
court’s error in admitting the defendant’s confession that was obtained in violation of 

dant’s confession to corroborate 
the victim’s narration of what happened).

(1993) (“Every study 

accorded men litigants.”). 
Carolyn Copps Hartley, “He Said, She Said:” The Defense Attack of Credibility in 

–

’
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’

udges’ requirement of visible physical 

are perceived to betray an attitude that women’s 

The heightened scrutiny of battered women’s credibility is “in direct contrast 
literature: Battered women don’t exaggerate; they tend to 

shame.” 

Casey G. Gwinn & Anne O’Dell, 
, 307 (1993) (“Sophisticated abusers can inflict 

violence cases end up being categorized as misdemeanors.”); Douglas R. Marvin,

Her Safety: A Physician’s 

–

16
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’
’

’
“ ’

’ ’
’ ’ ’

’
”

803, 849 (1990) (reporting that “[t]he female vi
blame or indifference than support or understanding”).

–
–

“S :”
’

“[h]it the victim in places that will leave no marks or will be hard to see” among the common 

ml (interviewing victim’s advocate Kit Gruelle and discussing the recent HBO documentary 
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pregnancy as a weapon, often destroying the woman’s birth control or 

can leverage the woman’s role as a mother against her: If 

’

’

1 (“The FBI estimates that 95 percent of the victims are female, and Florida figures 
show about 75 percent of the overall domestic violence victims are female.”)

–5 (discussing how the author’s conclusions still hold up 

’ 217, 229 (2003) (noting that “
that domestic violence is not characterized by mutual battering”).

–
–
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’s 

’

—
—

receptive to prosecutors’

– –15 (discussing how women’s 

–
ways abusers will sabotage the woman’s efforts such as hiding her keys, turning off the alarm 

–

afraid of what the abuser’s

, 79 (2006) (recognizing that women’s physiology makes them more vulnerable 
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Florida’s

Court quashed that decision and fortified the dungeon in every abuser’s 

ided that the statute’s definition of “interception” also 

called to ask about his victim’s autopsy results.
was made without the suspect’s consent, the court held it was unlawful 

The defendant went to the victim’s 

at 424, 427 (affirming the trial and appellate court’s decisions suppressing the 

20
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appellate court reversed the trial court’s denial of the defendant’s motion 

appellate court’s decision, holding that the language of the statute itself 

expressly defined as “any oral communication uttered by a person 

not mean any public oral communication uttered at a public meeting.”

defendant went to the victim’s office with the intent to harm him, he had 

court’s reasoning, raising issues that would be echoed by other courts 

expectation of privacy that exists inside a person’s home could not be 
extended to protect the defendant’s communications inside the victim’s 

He disagreed with the majority’
proper focus should be solely upon the recording’s location, not the 

“absurd results,” s

of this is that what is not protected in a victim’s business office would be 
protected if it occurred in the defendant’s own home. 

–

–
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where a person is trying to enter someone else’s home based upon 

— —
What is truly “absurd” is turning 

They had no trouble finding that a person’s criminal activity negated any 

without everyone’s permissi

–
–

the defendant’s backyard).

— —

Ehrlich’s Fo

deputy was invited inside the defendant’s home and saw marijuana in plain view, he had a right 

victim’s office). 
Dep’t of Agric. & Consumer Servs. v. Edwards, 654 So. 2d 628, 632–

1991) (holding that the other party’s mere suspicion that thei
conversation might be recorded does not negate their privacy expectations, and noting that “the 
narrow ‘criminal act’ exception to the prohibition on interception which appellee draws from the 

”).
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Florida’s

For those reasons, the recordings “were probably the most 
trial.”

“is so often 
difficult to detect” and

Ended a Victim’s Protection Inside the Home 
After affirming McDade’s conviction, the Second District cert

2012) (reversing the defendant’s 
conviction for aggravated assault because the recording of a 911 dispatcher’s call to his home 

rev’d
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issue of whether a surreptitious recording made in the defendant’s home 

“oral communications” under the statute.
by clarifying that it was the defendant’s sta

Justice Ehrlich’s Fourth 

nature of the defendant’s activities. McDade’s victim made 

the abuser’s home.
violate his victim’s privacy at home while his remains shielded

victim’s abuse inside the defendant’s home cannot be used as evidence at 
the abuser’s trial.

defendant’s gunshots and then sounds of the victim dying rather than any incriminating 

–
–

–
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ability to record inside the defendant’s home before 

In one case, a woman’s daughter recorded her mother being beaten in 

without the defendant’s knowledge or consent.

victims’ 

— —

–

unless the appellate court in the trial court’s own district has ruled differently); 

t State Att’y, Nineteenth Judicial Circuit

t State Att’y, Fifth Judicial Circuit
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now includes incidents that occur in the abuser’s home, the 

Att’y, Eleventh Judicial Circuit
t State Att’y, Nineteenth Judicial Circuit

–

answer, due to the statute’s criminal penalties); 
victim’s civil liability for an illegal recording

Florida legislature’s decision to amend Florida’s

26
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DOMESTIC VIOLENCE VICTIMS

ted the state’s 

As written, Florida’s statute would permit the same type of 

United States v. Nosal, 676 F.3d 854, 862 (9th Cir. 2012) (“The government assures us 
the scope of the [statute at issue], it won’t prosecute minor violations. But we 

shouldn’t have to live at the mercy of our local prosecutor.”).

–
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ttorney’s fees, missing work, and 

draws on the distinctions between a person’s home and other 
less private locations, but a person’s home should be a refuge from abuse, 
not a haven for abuse. As a result of the court’s decision 
Justice Ehrlich’s concurrence in abuser’s 

priority over the victim’s right to safety and allows 

— —

ure responded to the Florida Supreme Court’s decision in 

– –

–

28
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–

—
Supreme Court has said, “The State’s interest in 

of the highest order in a free and civilized society.”

and it is the abuser’s privacy that has 

–

471 (1980)) (holding that the police are not permitted to intercept a person’s cordless 
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statutory amendment to Florida’s all

the children’s 
and undermines the mother’s authority when they 

abuser’s behavior would help 

A dissenting judge in the Second District’s opinion in 
“a jury using its common sense would have reached the same result 

–

Factoring in the Effects of Children’s Exposure to Domestic 

–

impeach the victim’s credibility). 
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the inadmissible evidence.”
where the victim’s credibility is easily 

repeatedly, victims become attuned to their abuser’s behavior and 

—
—

help eliminate the abuser’s attempt to fabricate alternat

rev’d

–

–

syndrome is often necessary to explain why an abuse victim’s perceptions were reasonable where 

–
–
– will hide or destroy a victim’s 

2002) (describing how one abuser stole his victim’s money and food stamps); 

–

–
–
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party’s consent, but still require everyone’s consent to record a phone 

Pennsylvania’s criminal act exception, which

husband’s threats and attacks that occurred inside the couple’s home.

’

–(2) (2015) (defining “mechanical overhearing 
of a conversation” as the overhearing or recording of a conversation “by a person not present 
thereat” and without the consent of at
“wiretapping” as the overhearing or recording of a “telephonic communication”)

their state’s all

32
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dangerous and unpredictable, despite his wife’s later acquiescence and 

“
.”

her testimony to be “incredible” and “untrustworthy, motivated in part by 
fear” and 

a’s criminal act exception allowed a person to record an 

Lastly, Washington’s criminal act exception applied to some, but not 

–
–

– –
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an incident, especially when the victim’s role or later testimony seems 

misconduct and any exception to Florida’s all

–

–
–
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–

—
—

and audio recording of the defendant’s criminal misconduct is 

–

e allowed to record, the proposed amendment’s language could be changed from “person” to 
“person 18 years of age or older, or an emancipated minor.”

–
–

to a child rape victim’s statements 
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We have popularized the phrase, “It’s not what you know, it’s what 
you can prove.”

—
—

captured the defendant committing the crime itself rather than someone else’s after
’

also be admissible to place the defendant’s conduct and statements in context. Bowens v. State, 

because the defendant’s statements were a party admission and his friend’s 

Swafford v. State, 533 So. 2d 270, 274 (Fla. 1988) (“In contrast to other hearsay 

indicators of the statement’s reliability, but becau
inconsistent with his express or implied position in the litigation.”)

–

occupants and observing that “

into this position”).
–

–

36
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provide to crime victims and remarked, “I am left to wonder whether the 

examine the merits of the 1974 amendment creating the ‘all parties’ 
requirement in the statute.”

society’s view of privacy should prompt the legislature to 

Villanti noted that, “In the almost 

.”

the dungeon of the abuser’s castle.

92, 299 (Fla. 2014) (“It may well be that a compelling 
case can be made for an exception from chapter 934’s statutory exclusionary rule for recordings 

the Legislature.”); State v. Inciarrano, 473 So. 2d 1272, 1276 (Fla. 1985) (Overton, J., 
concurring) (“I suggest that the legislature
the possible amendment of, this statutory provision.”); State v

2005) (“Courts must apply a statute 

in its operation.”

rev’d

–
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