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The tragic death of Trayvon Martin reminds all of us, sadly, that the goal of equal

justice under the law remains a distant goal of our society, in Florida and elsewhere. What is
particularly striking about the Martin case is that it highlights how pervasive racial politics
remain a part of our daily lives, not just in acts of violence but in virtually every activity in which
We the People are engaged: education, health care, housing, employment opportunities, income
and wealth distribution, public safety, civil rights, and more. The existence of a post-racial
society, so loudly trumpeted after the election of Barack Obama to the Presidency in 2008, seems
more remote now than ever.

This paper inquires into the status of voting rights under the law, primarily but not
exclusively in Florida. It examines two areas of voting rights for African-Americans that raise
issues of equity and fairness: early voting and functional disenfranchisement.' Its message is
clear and unambiguous: in spite of the guarantees of the 1965 Voting Rights Act and subsequent
Court decisions such as South Carolina v. Katzenbach,? voting rights for African-Americans
remain tenuous.

Is there a link between the Curious Case of Trayvon Martin and contemporary African-
American voting rights? Mr. Martin was killed as a result of an atavistic Florida statute,
commonly known as the Stand Your Ground law.* It allows anyone who feels threatened by
actions of another to defend him or herself (e.g., shoot the supposed provocateur), essentially
with impunity. It is nothing more than a permit or license for vigilante justice. And so Mr.
Martin, wearing a hoodie and eating candy, was gunned down, allegedly by an individual who
found him threatening.

In decades past, any number of African-Americans were also shot, blown up, beaten,
terrorized, and/or tortured for having the temerity to demand the right to vote. One thinks of
individuals such as Harry T. and Harriette V. Moore on Christmas Eve in Daytona Beach,
Florida in 1951; Fannie Lou Hamer near Greenwood, Mississippi, in 1964; James Cheney (along
with two white colleagues) in Philadelphia, Mississippi, also in 1964; Jimmie Lee Jackson near
Selma, Alabama, 1965; the list goes on. These individuals were also murdered or harmed by
vigilantes who wanted to protect the traditional mores of the segregated South by denying blacks
their franchise.

Nowadays, killings, maimings, and beatings of blacks seeking their voting rights have
gone out of fashion, but vigilantism has not. Instead, groups and individuals — almost always
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connected in some way with the Republican Party — have taken on the task of disenfranchising
blacks in spite of the protections of the Voting Rights Act of 1965, sometimes to the extent of
defying both law and Federal judges. The effect of their actions may not be as dramatic as a
murder, but the desired outcome is the same: African-Americans are denied the franchise,
harassed to the extent of inconveniencing and discouraging their efforts to use it, or their
franchise rendered meaningless.

Thus the distance between the death of Mr. Martin and attacks on black voting rights by
vigilantes is a short one. This paper will highlight just how short that distance is.

Jim Crow Riding High

What does the title of this paper mean? “Jim Crow” here does not refer to the late
nineteenth century period of laws and Court decisions that were imposed on African-Americans,
from the Federal Government on down,” to insure that they remained “in their place,” were
legitimate objects of discrimination and scapegoatism, and were denied entry into the promise of
the American dream.

It refers, rather, to the racial effects and consequences of political decision making, that
is, the determination of who gets what, when, and how, and who does not® Tt assumes, with
Jonathan Kozol, that these effects and consequences are a function of how we regard, or do not
regard, minorities while public resources are being allocated.” When there is a consistent pattern
over time that repeatedly and continually makes clear that African-Americans are being short-
changed from their fair share of public resources, it is reasonable and legitimate to conclude that
“Jim Crow is riding high.”

Voting Rights

Why are Florida voting rights an example of Jim Crow riding high? Why is the African-
American struggle for voting rights still going on? Isn’t the 50+ years since passage of the
Voting Rights Act enough time to have cemented voting rights for all in place?®

The answer, aside from the influence of Jim Crow, is how voting rights are viewed in this
country. They are not guaranteed by the U.S. Constitution. Indeed, it is silent on the question of
voting rights. As a result, by virtue of the Tenth Amendment, issues of voting, voter
qualifications, how elections are conducted, and the like devolve to the States. As any eighth-
grader knows, States felt free to trample all over them until 1965, when the Voting Rights Act
was passed. It finally provided the right to vote to Americans.

But therein lies the difficulty. Because the Federal government guaranteed the right to
vote legislatively, and not via the Constitution, Americans do not take voting rights as seriously
as, say, those granted by the First Amendment. They seem somehow second-rate rights. In spite
of the fact that the 1965 legislation is not called “The Voting Privilege Act,”® Americans
continue to regard the right to vote as something that has to be earned, much like a driver’s
license. Hoops have to be jumped through, “standards” met, and obstacles overcome, to achieve
the franchise.'’



Matters run even deeper. In spite of the fact that literacy and character tests were
abandoned decades and more ago,'" we frequently hear people — including students in college
classrooms — arguing that some individuals should not be allowed to vote because they are
ignorant, don’t follow politics or public affairs, or just seem “stupid.” It is not unusual to learn
that otherwise qualified voters were denied a ballot at the polling station because they appeared
drunk or spoke loudly or wore unconventional clothing, and worse, even though none of these
conditions is grounds for disenfranchisement.'

Indeed, perhaps the most powerful example of the second-rate status of voting rights is
the fact that they are taken from convicted felons, and not always restored after their sentence
has been served. In Florida, African-Americans bear the greatest burden of felon
disenfranchisement, since blacks are disproportionately represented in the felon population, and
the Sunshine State imposes a staggering burden on released felons to restore their voting rights.'?
What this means is that, for many African-Americans, character tests continue to be imposed
before they have the right to vote; for those found wanting, the right is denied.

Thus those controlling access to the franchise are in a position to judge who is worthy to
vote, and who is not. Whenever largely unaccountable administrative discretion is involved,
rights may well be jeopardized.'* Tt is no wonder, then, that African-Americans too often find
theirs denied.

Early Voting and Long Lines

Early voting was first used in the United States in the early 1990s. In Florida it was
introduced in 2004, largely as a result of the state’s voting fiasco of 2000. Currently thirty-two
states plus Washington, D.C., allow for early voting. There are wide variations in the number of
days states provide for early voting; the most is forty-five, the least is two, and the average
across thirty-two states is twenty-two days. Twelve of the thirty-two states require that one of
the early voting days be a Saturday or Sunday."’

Studies have shown that African-Americans view early voting favorably. In 2008 the
Lawyer’s Committee for Civil Rights, a prominent voting-rights advocacy group, showed that
African-Americans were twenty-six times more likely to use early voting than white voters.'®

Florida initially permitted a fourteen-day window for early voting, one that included the
Sunday before the election. That day was crucial for African-Americans, who in many
communities were urged by their ministers to vote following Sunday morning church services.'’

In May, 2011, the Florida Legislature passed HB 1355, which cut the state’s early voting
days to eight, eliminating the “Souls to Polls” Sunday.'® While it was clear that partisanship
played a major role in the change — African-Americans in Florida vote upwards of 90%
Democratic — it was also certain that the reason for the change had deeper roots. The deposed
former Chair of the Florida Republican Party, Jim Greer, candidly disclosed the reason: race.
“The sad thing about that is yes, there is prejudice and racism in the party....”"* The GOP-
sponsored bill* truncated African-Americans’ early access to the polls, and voting rights, by
43%.



But cutting early voting was not all. There were interminably long lines as voters waited
to cast ballots. They actually began in 2004, when early voting was first used. Lines of two and
three hour waits were reported in major urban areas, including Miami, Ft. Lauderdale, Tampa
and St. Petersburg, mainly in African-American precincts.*’

But 2004 was nothing compared to 2012. Long lines were reported nationwide on
election day, but Florida led in waiting times. Nationally, the average waiting time was fourteen
minutes; in Florida, it was forty-five, the longest. Wait times differed nationally along partisan
and racial lines: white voters had shorter wait times than African-American or Hispanic voters
(12.7 minutes compared to 20.2 minutes, respectively*”), and Democrats waited longer than
Republicans (15 minutes and just over 12 minutes, respectively).”” Some Florida voters waited
more than six hours to cast ballots.** As before, most of the long lines were in African-American
precincts, and those of other minority groups.

But here too matters ran deeper. Thousands of people gave up and left the lines entirely,
never to vote at all. A study done at Ohio State University estimated that some 50,000 voters
were discouraged from voting by long lines, about 60% of whom lived in African-American
precincts.”” A study commissioned by the Orlando Sentinel estimated that over 200,000 voters
in Florida gave up in frustration.*®

Analysts saw the delays in voting in Florida for what they were: political harassment
designed to keep Democrats, especially blacks, away from the polls.>” There are several
explanations for long waits to vote: a lengthy, complex, difficult-to-negotiate ballot, increased
number of voters, and increased turnout are among them. But given the fact that whites and
blacks, Republicans and Democrats, in the same counties had to negotiate the same unwieldy
ballots, and that data consistently show that whites and Republicans waited much less time than
African-Americans and Democrats, the conclusion is inescapable that the lines were a result of
decisions made by state and local voting officials on how resources for polling stations were to
be allocated on election day. Limiting the number of early voting days, the number of polling
stations, the number of voting desks in the stations, not having enough trained personnel on hand
to assist voters at the stations, “slowdown” tactics used by poll workers, in some cases voter
“challenges” aimed primarily at African-Americans — all of these and more came into play on
election day, 2012, and impacted the time it took to vote.”® The effect was to make voting far
more complicated, difficult, and time-consuming for African-Americans, and Democrats
generally, in Florida, than for whites and Republicans.

Disenfranchisement by Other Means

Placing stumbling blocks to voting in front of African-Americans or any other group is
not the only way of undercutting their voting rights. They can also be assaulted by rendering
their votes meaningless. We can call this “disenfranchisement by other means,” or, put
differently, “functional disenfranchisement.”*’ There are various ways to carry out functional
disenfranchisement, but for this paper we need address only one: apportionment of legislative
districts.



Why is apportionment a key part of voting rights? Because it determines the value and
meaning of the vote. As Dr. Martin Luther King, Jr., noted as early as 1957,° the right to vote
has both symbolic and instrumental dimensions; with the former, it conveys first class
citizenship, while the later demonstrates the power of the ballot to reflect popular will, elect
preferred candidates, and foster social and political change.

But what happens when the vote loses its instrumental quality? Apportionment of
legislative districts raises this possibility. It is well known, for example, that for the U.S. House
of Representatives incumbency re-election rates exceed 90%.>' Reelection rates for U.S.
Senators and state legislators may not be quite as high, but are still staggering. What this means
1s that most of these elections are over before they start; the winner is essentially predetermined,
unless very unusual circumstances intervene.

Under these conditions, the vote is rendered meaningless, especially if one is not a part of
the winning voting bloc. If the individual’s or even group’s candidate(s) of choice cannot win
because the “deck” is so stacked against challengers that defeat is assured, the “right” to vote has
no meaning. If the vote does not matter, is not then the election a charade, a fraud, a sham?

It is in this sense that we can say voters are functionally disenfranchised, or that they
have been disenfranchised by other means than merely being prevented from voting. It is the
antithesis of what Dr. King had in mind.

Florida has functionally disenfranchised African-Americans in two ways.*>
First, the Florida Legislature sharply limits the percentage of the minority party, and

members of racial minorities, placed in majority-controlled legislative districts. Table 1 shows
the data.



TABLE 1

DISTRICT NUMBER

PERCENT REGISTERED DEMOCRATS

PERCENT AFRICAN-AMERICAN RESIDENTS

29%

13%

52%

24%

40%

13%

33%

13%

35%

9%

34%

8%

33%

9%

10

36%

10%

11

35%

7%

12

33%

4%

13

35%

5%

15

38%

12%

16

32%

6%

17

36%

8%

19

28%

6%

25

32%

6%

27

36%

6%

MEAN

35%

9%




The first column shows the number of the Republican-Controlled Congressional District in 2013.
The middle column shows the percentage of registered Democrats which the Republican
majority, dominating the reapportionment process, allowed in each Republican district: the
mean is 35%. The last column shows the percentage of African-Americans residents placed in
each Republican district; the mean is 9%.

Two conclusions leap from these data. One is that Democrats have essentially zero
chance of electing one of their own to the U.S. House in these districts. Political scientists have
shown for decades that a minimum of 40% is generally needed for a district to be competitive,
unless there are unusual circumstances. Only two districts (2 and 3) reach this level, yet both
elected Republicans to Congress in 2012.

The second point is that these Districts are drawn to ensure that African-Americans have
no impact on electoral outcomes. In only one district (2) does their representation rise above
20%; the rest are low double and single digits.

But the situation is worse. With such a small percentage of African-Americans in the
Districts, the winner is free to ignore them. True, the victor is supposed to represent all the
people of the district. But as a political and practical matter, it is no secret that the winner will
pay most attention to members of his winning coalition; those on the losing side get short, if any,
shrift.

Some might argue that many areas of Florida just do not have enough African-American
residents to create districts with significant percentages in them. It’s a bogus argument. The
Republicans who were architects of the districts had no trouble drawing lines to ensure that GOP
districts would be heavily white and Republican, even as they drew lines that bled Democrats
and African-Americans out and forced them into the few majority Democratic districts they
designed. Gerrymandering of districts by packing and diluting politically relevant (or irrelevant)
groups is standard practice during reapportionment.

There are an infinite number of solutions to the problem of drawing district lines with
equal numbers of people. It would be possible to create districts that offer competitive elections
to the other party, and minority groups.” But in Florida, the Republicans who designed the new
districts chose not to do this.

There is further evidence that African-Americans have been functionally disenfranchised
through reapportionment, again by sharply limiting the number of African-American legislators.
Table 2 shows the data.



TABLE 2

YEAR TOTAL SENATE HOUSE
1992 12% 13% 12%
2003 14% 18% 13%
2009 16% 18% 16%
2013 17% 15% 18%
MEAN 15% 16% 15%

The first column consists of selected years for the Florida Legislature. The second column,
labeled “TOTAL,” is the percentage of African-Americans in the Legislature for the year shown;
the mean for the over-20 year period is 15%. Columns 3 and 4, labeled SENATE and HOUSE,
show the percentage of African-Americans members of those bodies for the selected years; the
means are 16%, and 15%, respectively.

Some will say this is an appropriate level of representation, because for each of the years
shown the African-American membership in the Legislature is within a point or two of the
proportion in the state population.’® Again, the argument is bogus. Nowhere in the United
States or Florida Constitutions is there a statement that minorities are entitled, or limited, to their
percentage in the population.

Rather, because the numbers have not moved in two decades, these data represent a
quota, something which many political and judicial conservatives hold anathema. But for the
purposes of African-American legislative representation in Florida, apparently quotas are
acceptable. The message sent to African-Americans by those who designed the districts is: this
is what you get, and that’s all.>> Yet, as mentioned before, it would be possible to design
districts which offer the possibility that African-Americans, or other minority groups, could
increase their legislative representation. But it has not happened.

Packing and diluting and limiting minority group access to potentially greater levels of
representation is a direct assault on their voting rights. The practice imposes a “black ceiling,”
beyond which the number or percentage of African-Americans in Congressional Districts or the
Legislature cannot extend. This unsavory and unfair practice is exactly analogous to those faced
by Jews wanting to become doctors in the first half of the twentieth century,’® and by
contemporary women facing a “glass ceiling” in much of business and corporate life.”’

Conclusion

Examining such recent voting practices as early voting and the length of voting lines, and
disenfranchisement by such other means as legislative districting, reveals how high Jim Crow
rides in the political culture of Florida. We have seen that in the Sunshine State, the consistent
pattern resulting from political decisions about African-American voting rights works to their
detriment. Indeed, we have shown that just as vigilantism killed Trayvon Martin, so has
vigilantism in the form of unfair and in some cases illegal attacks on black voting rights




succeeded in keeping African-Americans from the full exercise and meaning of their franchise.
And just as Mr. Martin must continue his search for equal justice under the law from the grave,
so also must Florida’s African-American voters continue their too-long struggle for just and fair
voting rights in the State.
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