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SOME MOREWATTERSPLEASE: THE DODD-FRANK ACT'S
NEW PREEMPTION STANDARDS LIGHTEN CONSUMERS’
WALLETS

Courtney Gaughan
Abstract

The Dodd-Frank Wall Street Reform and Consumerdetmn Act
precipitates innumerable changes that will botlealy and indirectly
shape the future of the financial industry. ThisttNaddresses two
important subsets of the Dodd-Frank Act—Section4l@4d Section
1046—which vitiate the authority of federally cleagd banks and
thrifts to comply with federal laws over state lawsr decades, courts
have preempted scores of state laws, which are oftere strict than
federal laws, from regulating the operations ofioral banks and
federal thrifts. The Supreme Court’'s decisionViatters v. Wachovia
Bank, N.A.extended to operating subsidiaries the same préampt
protection afforded to national banks and finandtaifts, allowing
parent institutions to operate their subsidiariesifasmly. Now,
Sections 1044 and 1046 of the Dodd-Frank Act makeoare difficult
for banks and thrifts to escape stringent states.dvor choice of law
purposes, the new regulations treat subsidiariesdime as individuals
and nonbank corporations, thereby burdening fir@ngistitutions.
Although the goal of the Dodd-Frank Act is to paiteonsumers from
predatory banking practices, the new preemptiondstals in Sections
1044 and 1046 will ultimately pass increased opggatosts on to
consumers. To prevent consumers from bearing timdebuof these
provisions, this Note urges Congress to reinsteg®\atterspreemption
standard for subsidiaries of national banks andridhrifts.
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INTRODUCTION

In 1929, the United States slipped into the worsbnemic
depression ever to face the natlofihe people looked to the federal
government to stabilize the market and guide Anaerltack to
prosperity. The Roosevelt Administration respondedhe economic
crisis in 1933 by passing the New Deal, which auged the federal
government’s regulatory powefsNow, with America looking to
overcome the recent recession, Congress has p#ssddodd-Frank
Wall Street Reform and Consumer Protection Aztnonumental piece
of legislation that rivals the scope and breadtlihef New Deaf. The
Dodd-Frank Act purports to resolve and prevent [@wmis posed by
inadequate regulatory oversight and to eliminatetesyic risk in the
financial industry’

Complacent and inadequate oversight of the housmtmortgage
loan markets characterized the years precedingrebent state of
economic discorf. The housing market bubble burst, and the

1. THOMAS E.HALL & J.DAVID FERGUSON THE GREAT DEPRESSION AN INTERNATIONAL
DISASTER OFPERVERSEECONOMIC POLICIES 1-2 (1998).

2. Cass R. Sunstei@onstitutionalism After the New Dedl01 HRv. L. Rev. 421,425
(1987).

3. Dodd-Frank Wall Street Reform and Consumer detain Act (Dodd-Frank Act),
Pub. L. No. 111-203, 124 Stat. 1376 (2010) (to bdifeed in scattered sections of the U.S.
Code).

4. SeeDamian PalettaFight over Consumer Agency Looms as Overhaul Ise8ig
WALL ST. J.,July 22, 2010http://online.wsj.com/article/SB100014240527487®B80B1575367
502836650966.html.

5. SeeHal S. Scott,The Reduction of Systemic Risk in the United Staiteancial
System33 Harv. J.L.& PuB.PoL'y 671, 673 (2010).

6. SeeCCH, Dobp-FRANK WALL STREET REFORM AND CONSUMER PROTECTION ACT:
LAw, EXPLANATION AND ANALYSIS 1 55 (2010)[hereinafter @DD-FRANK: LAW, EXPLANATION
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subsequent subprime mortgage crisis and “freezefuihe interbank
lending market” created a domino effect that rigpilerough financial
institutions with highly concentrated systemic rislPolicymakers’
realization that augmented federal controls wereded to reduce
systemic risk in the financial industry became itheetus for drafting
the Dodd-Frank Act.

Massachusetts Congressman Barney Frank introduicedbiil,
which is now 2,319 pages, to the House of Reprateas on
December 2, 2009, with the stated purpose of effgctinancial
regulatory reform, protecting consumers and investand promoting
financial stability by reducing systemic risk in the financial indystt
President Barack Obama signed the bill into lawJaty 21, 20161
Whether the Dodd-Frank Act will succeed in staimligthe financial
markets remains uncertain, as many of its implceti are not
immediately apparerf Although some provisions became effective
shortly after the Act was passed, the new preemiandards did not
go into effect until 180 days after its passagewNbat the standards
are starting to take effect, banks will soon needntake pivotal
decisions in response to the changing preemptitdstzapé?

The Dodd-Frank Act generates substantial reforrmfany aspects
of the banking industr{ Significantly, the Act alters the application of

AND ANALYSIS].

7. 1d.; see als®eclaration of the Summit on Financial Markets dahd World Economy
THE WHITE House(Nov. 15, 2008)http://georgewbush-whitehouse.archives.gov/nevesissls/
2008/11/20081115-1.html; Ben S. Bernanke, Chairniah,of Governors of the Fed. Reserve
Sys., The Recent Financial Turmoil and Its Econoanid Policy Consequenc@3ct. 15, 2007),
http://www.federalreserve.gov/newsevents/speechdmke20071015a.htm. Systemic risk is “the
risk of a significant reduction in the effectivesesf the financial system caused by a chain
reaction of failures of major financial institut®f DobD-FRANK: LAW, EXPLANATION AND
ANALYSIS, supranote 61105.

8. DoDD-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, 5.

9. Dodd-Frank Wall Street Reform and Consumer detain Act (Dodd-Frank Act),
Pub. L. No. 111-203, 124 Stat. 1376, 1376 (201®@)bg codified in scattered sections of the
U.S. Code).

10. MaRC LABONTE, CONG. RESEARCHSERV., R41384, HE DoDD-FRANK WALL STREET
REFORM AND CONSUMER PROTECTION ACT: SYSTEMIC RISK AND THE FEDERAL RESERVE 15
(2010).

11. Amanda BeckeFinancial Overhaul Has Been Signed, but Lawyerstk\Mm Law Is
Far from Over WasH. Post, July 26, 2010, http://www.washingtonpost.com/wp-
dyn/content/article/2010/07/23/AR2010072304359.html

12. For a comprehensive overview of the variotdiecéif/e dates of the Dodd-Frank Act,
see DD-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, 1 60,001.

13. Dodd-Frank Act § 1062(c)(1) (to be codifiedlatU.S.C. § 5582).

14. See, e.g.id. § 171(b)(1)—(2) (to be codifiedt 12 U.S.C. § 5371) (requiring federal
banking agencies to establish minimum risk-baseerége and capital requirements for
financial institutions)jd. 8§ 619 (to be codifiect 12 U.S.C. § 1851) (placing strict regulations
on banks’ investment activities).

Published by UF Law Scholarship Repository, 2011



Florida Law Review, Vol. 63, Iss. 6 [2011], Art. 4

1462 FLORIDA LAW REVIEW [Vol. 63

federal preemption for laws regulating national Ksarfederal thrifts,
and their subsidiari€’s. With entities operating at the state and federal
levels, the dual banking system is a defining fieati financial markets

in the United State¥. Although state and national banks coexist
harmoniously, conflict often arises as to whethatiamal banks are
subject to the same state laws that govern statgered bank¥’
Traditionally, federally chartered banks, thrifemd their subsidiaries
had a great deal of leeway to conduct businessegssaw fit® because
they were exempt from many state laws purportingetpulate banking
activities’® The changes effected by the Dodd-Frank Act aittigtten
the lenient practices that have contributed to eogeof financial
instability. However, unintended economic consegesnprecipitated
by the new preemption standards set out in sectiodd and 1046 of
the Act—which alter whether state laws apply toefadly chartered
banks, thrifts, and their subsidiaries—may prodre=ilts inconsistent
with this goal.

This Note addresses the adjustments that nati@msband federal
thrifts, especially with regard to their subsidesi must consider under
the Dodd-Frank Act and the resulting economic cqueaces of those
adjustments. Part| briefly describes federal pygen before the
passage of the Act and explains how a lack of ledtbctive federal
regulations and state control over national bankiragtices contributed
to the market downturn. Before Dodd-Frank, theestaiack of control
over national banking practices raised concerns ¢cbasumers were
defenseless against predatory practf@eBart Il examines Congress’s
attempt to tighten financial regulation throughtsets 1044 and 1046
of the Act, which alters the landscape of federaemption as it applies
to national banks, federal thrifts, and especidhgir subsidiaries.
Although these provisions have positive effecteyttalso have the
unfortunate consequence of overturniatters v. Wachovia Bank,

15. Id. § 1044 (to be codified at 12 U.S.C. § 250);8 1046 (to be codified at 12 U.S.C.
§ 1465).

16. GOMPTROLLER OF THECURRENCY ADM’R OFNAT'L BANKS, NATIONAL BANKS AND THE
DuaL BANKING SysTEM 1 (2003), available at http://www.nubank.com/bankingtheory/
DualBanking.pdf.

17. SeeEmma J. HodsorFkinding the Middle Groundn the Preemption War Between
States and Federal Financial Institutions: The Rieal Limitations onState Farm Bank, F.S.B.
v. Reardon, 13 N.C. 8IKING INST. 541, 546-47 (2009).

18. Seddiscussiorinfra Sections 1I.A-C.

19. See, €.g.SPGGC, LLC v. Ayotte, 488 F.3d 525, 534—36 (list £007) (holding that
a New Hampshire law prohibiting expiration dated &ees attached to gift cards was preempted
by both the National Bank Act and the Home Ownkdan Act).

20. Julie L. Williams, First Senior Deputy Compkeo and Chief Counsel, Office of the
Comptroller of the Currency, National Banks and foimh Standards, Remarks Before
America’s Community Bankers Government Affairs Gaehce (Mar. 9, 2004)p OCCQ.J.,
June 2004, at 52vailable athttp://www.occ.gov/static/Publications/qj/qj23-2128-2.pdf.
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Gaughan: Some More Watters, Please: The Dodd-Frank Act s New Preemption St

2011] SOME MORBNATTERS, PLEASE 1463

N.A.,?*in which the Supreme Court held that federal pre@ngshould
apply to a subsidiary as it would to the parentkbdinis will ultimately
make banking operations a much more expensive eod&aPart Il
discusses the economic effect that overturniiatterswill have on
banks and the public. In the wake of the Dodd-Frack federally
chartered banks and thrifts will have to decide twe the costs of
compliance with the new preemption standards ne&aesgolling up
their subsidiaries. Internalizing a subsidiary mragult in short-term
business costs; however, maintaining a subsidiallylikely result in
substantial long-term costs that the entity willivéato pass on to
consumers. Thus, financial institutions face aicliff decision—one
that may determine the future stability of theisimess.

This Note concludes by urging Congress to reinstéétersas the
preemption standard for subsidiaries of nationahkbaand federal
thrifts. Subsidiaries should be regulated to thmesaextent as their
parent banks. The preemption reforms under Doddi-grafficiently
shield banks from many onerous state regulation@wever,
subsidiaries now are denied protection and are lwlalnerable to the
whims of the states. Sections 1044(a) and 1046t lthe services
offered by national banks and increase the codtnahcial services.
Thus, these provisions may disadvantage consumdrs would
otherwise be adequately protected underBhaenett Bank of Marion
County, N.A. v. Nelséhstandard.

|. FEDERAL PREEMPTIONBEFOREDODD-FRANK
A. Federal Preemption Doctrine: A Brief Overview

Our government is skillfully crafted around a “syst of
overlapping legal authoritf"—both the federal government and the
fifty individual state governments are vested wilie power to
legislate®® This strategy creates a dipole that protects bsitite
autonomy and national interéSt. Under this system, “conflicts
inevitably arise” between federal and state laws iparticular field”’
The Supremacy Clause of the U.S. Constitution ktaki this internal
conflict, stating that federal laws “shall be thepseme Law of the

21. 550 U.S. 1 (2007).

22. Seediscussiorinfra Section 11.D.

23. 517 U.S. 25 (1996).

24. Mary J. DavisOn Preemption, Congressional Intent, and Confliti.aws 66 U.
PiTT. L. REV. 181, 182 (2004).

25. U.SConst.amend. X.

26. Neil S. SiegelCommandeering and Its Alternatives: A Federalismspective 59
VAND. L. REv. 1629, 1638 (2006).

27. Davissupranote 24, at 182.

Published by UF Law Scholarship Repository, 2011
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Land.”® This principle is the foundation for the federak@mption
doctrine, which provides that federal statutes amgulations trump
state laws that stand “as an obstacle to the ad@dmpent and
execution of the full purposes and objectives of ngess.*
Accordingly, courts have held that state laws tmtflict with federal
laws are “without effect®

Courts recognize two instances that warrant preempexpress
and implied preemption. Express preemption appieen a federal
statute explicitly preempts state law; implied pn@dion exists when
congressional intent to preempt state law is inifpligthin the context
of the statute but unexpressed in the statutef.itséfrom implied
preemption, courts have carved two narrow subcategaconflict and
field preemptior?? As a check on federal preemption powers in the
absence of clear congressional intent to overricdage law, a high
threshold must be met for these implied types aepption to be
applicable®® Conflict preemption derives its authority from the
Supremacy Clause; whenever a state law actuallylicsnwith a
federal law, the state law is preempted and rendiereffective®* The
conflict preemption test is met when “it is impdssifor a private party

28. U.SConsT. art. VI, cl. 2.

29. John P.C. Duncahe Course of Federal Pre-Emption of State Bankiag, 18
ANN. REV. BANKING L. 221,228 (1999) (emphasis omitted) (quotihgnes v. Rath Packing Co.,
430 U.S. 519, 526 (1977)).

30. Altria Grp. v. Good, 555 U.S. 70, 76 (2008)dting Maryland v. Louisiana, 451 U.S.
725, 746 (1981)).

31. Id. (explaining that Congress’s intent to preemptesialv may be found in “a statute’s
express language or through its structure and gefp@iting Jones v. Rath Packing Co., 430
U.S. 519, 525 (1977))kee alsAlan Untereiner,The Defense of Preemption: A View from the
Trenches84 TuL. L. Rev. 1257, 1259 (2010) (distinguishing between “exstepreemption—
where Congress includes in a statute an expliiestent of intent to preempt state or local law
and sets forth the scope of that preemption—anglied’ preemption, which covers instances
where Congress’s preemptive intent is not cleadtes!”).

32. SeeDuncansupranote 29, at 232 (discussing Florida Lime & Avoc&stowers, Inc.

v. Paul, 373 U.S. 132, 142-43 (1963), which esshkll the groundwork for conflict
preemption by explaining that a “holding of fedeeakclusion of state law is inescapable and
requires no inquiry into congressional design whemepliance with both federal and state
regulations is a physical impossibility for one aggd in interstate commerce’ly. at 231
(citing Rice v. Santa Fe Elevator Corp., 331 U.83,230 (1947), which held that an “Act of
Congress may touch a field in which the federatrest is so dominant that the federal system
will be assumed to preclude enforcement of stats lan the same subject”).

33. David B. Spence & Paula Murrayhe Law, Economics, and Politics of Federal
Preemption Jurisprudence: A Quantitative Analyss§ CGiLiF. L. Rev. 1125, 1130 (1999)
(discussing Gibbons v. Ogden, 22 U.S. (9 Wheat381(1824), which explains that a state law
must not pose “a mere possibility inEonveniencén the exercise of powers, but Bnmediate
constitutional repugnangythat can, by implication, alienate and extinguaspre-existing right
of sovereignty” (quoting fie FEDERALIST No. 32, at 154 (Alexander Hamilton) (Garry Wills
ed., 1982))).

34. Sedd. at 1134.

http://scholarship.law.ufl.edu/flr/vol63/iss6/4
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to comply with both state and federal requiremeatsyhere state law
‘stands as an obstacle to the accomplishment aeduérn of the full
purposes and objectives of Congress.Similarly, field preemption is
applicable if the state regulation poses an obstatio the
accomplishment and execution of the full purposed abjectives of
Congress.* But field preemption allots even more authorityfeéderal
agencies; for any given field, a state law is pneteth “where the
scheme of federal regulation is ‘so pervasive anaie reasonable the
inference that Congress left no room for the Statessipplement it.*’
Congress granted the Office of Thrift Supervisi@TE) maximum
regulatory authority by drafting the Home Ownergan Act (HOLA)
to occupy the field of federal thrift5.On the other hand, the National
Bank Act (NBA) neither explicitly preempts statewk nor asserts
federal government supremacy over the banking tndd® In the
seminal banking preemption caseRdrnett Bank of Marion County,
N.A. v. Nelsonthe Supreme Court established conflict preemptisn
the proper grounds for eluding regulation by stmaking laws'” This
standard protected national banks and consumeks—asitates could

35. English v. Gen. Elec. Co., 496 U.S. 72, 799 citations omitted) (citinglorida
Limeg 373 U.S. at 142-43 and quoting Hines v. Davidowg12 U.S. 52, 67 (1941)). In
deciding whether a state law can survive confliegpption, the court must determine “whether
both regulations can be enforced without impaiting federal superintendence of the field,” not
whether they are aimed at similar or different obijees. Duncansupranote 29, at 232 (quoting
Florida Lime 373 U.S. at 142) (internal quotation marks ordiite

36. Croshy v. Nat'l Foreign Trade Council, 530 LB83, 377 (2000) (quotinigines 312
U.S. at 67) (internal quotation marks omitted).

37. Gade v. Nat'l Solid Wastes Mgmt. Ass’n, 505188, 98 (1992) (plurality opinion of
O’Connor, J.) (quoting Fidelity Fed. Sav. & LoansAsv. De La Cuesta, 458 U.S. 141, 152-53
(1982)) (internal quotation marks omittedge alscAbdullah v. Am. Airlines, Inc., 181 F.3d
363, 367 (3d Cir. 1999) (finding congressional mtéo occupy a given field where “the
pervasiveness of the federal regulation precludggplementation by the States, where the
federal interest in the field is sufficiently doraint, or where ‘the object sought to be obtained
by the federal law and the character of obligatimmgosed by it . . . reveal the same purpose™
(quoting Schneidewind v. ANR Pipeline Co., 485 LRS3, 300 (1998))); Davisupranote 24,
at 199 (“[S]tate law [that] ‘stands as an obstdoléhe accomplishment’ of federal objectives
must yield.” (citing Hillsborough Cnty. v. AutomateMed. Labs., Inc., 471 U.S. 707, 712-13
(1985))).

38. See, e.g.L. Richard FischerFinancial Services and Federal Preemptiom 14TH
ANNUAL CONSUMER FINANCIAL SERVICES LITIGATION INSTITUTE, at 611 (PLI Corp. Law &
Practice Course Handbook Ser. No. 18521, 2009ngcBilvas v. E*Trade Mortg. Corp., 514
F.3d 1001 (9th Cir. 2008) (finding that the OTStopation of the field preempted plaintiff's
state law claim against a mortgage company)).

39. See, e.g.Mwantembe v. TD Bank, N.A., 669 F. Supp. 2d 5850 (E.D. Pa. 2009)
(stating that express preemption is not an appatgrasis for determining that a state law
regulating bank-issued gift cards is preemptechyNBA because “[w]hen it enacted the NBA,
Congress did not expressly preempt state lawseitémking business”).

40. Barnett Bank of Marion Cnty., N.A. v. Nelsd@17 U.S. 25, 30-31 (19963ge also
infra notes 47-54 and accompanying text.
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regulate banking activities so long as they did cwtflict with federal
direct4i}/es and banks could easily determine whiaWsl applied to
them.

B. National BanksBarnett Bank of Marion County, N.A. v. Nelson

Before the Dodd-Frank Act, national banks and fed#rifts had
traditionally eni'oyed broad preemption of state daas a result of
various factor$? For instance, many courts broadly construed statut
provisions to support what came to be a liberaépmation standard.
The Office of the Comptroller of the Currency (OCGhe federal
administrative body governing national bafdkbad extensive power to
preempt state laws regulating national banks arelr tbperating
subsidiarie$® Consequently, national banks and subsidiaries were
subject to uniform federal regulation rather thamatchwork of diverse
state laws?®

For more than a decade preceding the 2010 pas$ahe ®odd-
Frank Act,Barnett Bank of Marion County, N.A. v. Nelsesadlined
the preemption trend for national banks. Barnett Bank the U.S.
Supreme Court was confronted with conflicting stanel federal laws
purporting to regulate the sale of insurance byonat banks. Barnett
Bank, a federally chartered financial institutiemglated Florida law by
selling insurance through a branch in Belleviewgrigla—a small town
with fewer than 5,000 peopfé The bank justified its actions by citing a
federal law that explicitly permitted national banio act as insurance
brokers and to sell insurance in “any place [withbagpulation] . . . [of

41. See, e.g.Kroske v. US Bank Corp., 432 F.3d 976, 989 (9ith ZD06) (rejecting State
Farm Bank’s claim that the NBA preempted a Washuingintidiscrimination law because the
state law did not fully conflict with the NBA).

42. See, e.g.Bank of Am. v. City & Cnty. of San Francisco, 38®8d 551, 566 (9th Cir.
2002) (holding that the NBA and HOLA preempted difGaia state law regulating ATM
fees); Am. Bankers Ass’n v. Lockyer, 239 F. Supb1R00, 1022 (E.D. Cal. 2002) (concluding
that the NBA and HOLA preempt state law requirimgdit card issuers to distribute minimum
payment warnings to consumers).

43. See, e.g.National Bank Act of 1864, 13 Stat. 99 (codifiasl amended in scattered
sections of 12 U.S.C.); 12 U.S.C. § 484 (grantihg federal government broad visitorial
powers); Home Owners’ Loan Act, 12 U.S.C. § 1461£2006); Watters v. Wachovia Bank,
N.A., 550 U.S. 1, 12 (2007) (citifgarnett Bank517 U.S. at 32).

44. See generallyAbout the OCC OFFICE OF THE COMPTROLLER OF THE CURRENCY,
http://www.occ.gov/about/what-we-do/mission/indéeat.html (last visited Oct. 17, 2011).

45. This power is derived from the NBA, which “pides that banks shall have the power
‘[tJo exercise . . . all such incidental powers<imll be necessary to carry on the business of
banking.” Watters 550 U.S. at 7 (alteration in original) (quoting W.S.C. § 24 (2006)).

46. Donald C. Lampd;ederal Preemption and the Future of Mortgage L&agulation
59 Bus. LAaw. 1207, 1208 (2004).

47. Barnett Bank517 U.S. at 29.

http://scholarship.law.ufl.edu/flr/vol63/iss6/4
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not more than] five thousand® The Court found that the bank’s
actions, although in violation of Florida law, wdegally permissiblé?
Justice Stephen Breyer, writing for the majoritgncluded that a state
law can survive federal preemption only where “doso does not
prevent or significantly interfere with the natibmank’s exercise of its
powers.®® Because the Florida law prevented Barnett Banknfro
exercising its federal power to sell insurance snall town, the Court
held the state law preempt&dEurther solidifying preemption rights for
federal banks, the Court noted that the history national bank
legislation “is one of interpreting grants of bo#mumerated and
incidental ‘powers’ to national banks as grantauathority not normally
limited by, but rather ordinarily pre-empting, cary state law
Thus, the Barnett Bankdecision subjects national banks to state
consumer laws, unless the state law prevents aifisi@ntly interferes
with the national bank’s federally allocated pow&rs

The OCC'’s broad interpretation of tBarnett Bankstandard paved
the way for increasingly expansive federal preeamptuthority over
banks and their subsidiarigsln contrast to the exact language used by
the Court, which stated that federal laws trumpeskaws that “prevent
or significantly interfere” with execution of natial bank powers, the
OCC construed thBarnett Bankdecision to preempt all state laws that
“obstruct, impair, or condition” the power of naim banks® The
OCC'’s interpretation oBarnett Banktherefore lowers the standard for
finding that a state law interferes with a natiobahk’s operation%’

Following the Supreme Court’s holding Barnett Bankthe OCC
adopted two sweeping, controversial rules in 20@/gnting specific
categories of state laws from regulating natiorsaiks®>’ The “Banking
Activities and Operations” rule preempted statesldiat were thought

48. Id. at 28 (alterations in original) (quoting Act of $ep, 1916, Pub. L. 270, ch. 461,
39 Stat. 752, 753 (1916) (codified as amended &t.52C. § 92 (2006))).

49. Id.

50. Id. at 33.

51. Seed. at 37.

52. Id. at 32.

53. Duncansupranote 29, at 241.

54. See Elizabeth R. SchiltzDamming Watters Channeling the Power of Federal
Preemption of State Consumer Banking La®#sHA. St. U. L. Rev. 893, 905-06 (2008).

55. Catherine M. Brennan & Meghan S. MusselmBnave New World of Bank
Preemption BANKING & FIN. SERVICESPOL’'Y REP., Sept. 2010, at 3 (quotirBarnett Bank517
U.S. at 33).

56. Id. (“[U]se of the terms ‘impair’ and ‘condition’ see to require a lower threshold
of interference with national bank activities irder to preempt state laws.”).

57. SeeKeith R. Fisher,Toward a Basal Tenth Amendment: A Riposte to NatiBank
Preemption of State Consumer Protection &9 Harv. J.L. & Pus. PoL'y 981, 985-87
(introducing the Banking Activities Rule, 12 C.F.B§ 7.4007-08, 34.4 (2010); Visitorial
Powers Rule, 12 C.F.R. § 7.4000 (2010)).
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to “obstruct, impair, or condition a national bamkability to fully
exercise’ its federally granted powers,” includistate laws limiting
consumer loans, real estate loans, and banks’ il¢pking powers?®
The “Visitorial Powers® rule defined the scope of activities for which
the OCC had exclusive visitorial powers over naldmanks and their
operating subsidiari¢8.With eight listed exceptions, the rule explained
that “the OCC ha|d] exclusive visitorial authoriyith respect to the
content and conduct of activities authorized fotiaral banks under
Federal law.**

Although the OCC alleged that the 2004 rules mecelyified 130
years of existing case law and regulatiohthe 2004 rules were met
with a “unanimous and strong outcry’ from stategamizations and
consumer groups” claiming that the rules greatlynidished state
regulators’ ability to protect consumers from fraadd abuse by
shielding national banks from important state ratiohs®® Indeed, the
broad preemption categories listed in the rulesaegpd the OCC'’s
preemption powers to a near de facto preemptionstate laws
regulating national banks’ operational activitiel asisitorial powers—
severely restricting states’ authority to contr@tional banks within
their boundarie§? Although amended slightly to assuage the concerns

58. Id. at 985 (quoting Bank Activities and Operations; Real Estatending and
Appraisals, 69 Fed. Reg. 1904, 1911-12 (Jan. 1®)2@odified at 12 C.F.R. 88 7.4007-08 &
34.4)).

59. Id. at 985-86 (citing Bank Activities and OperatioB$, Fed. Reg. 1895 (Jan. 13,
2004) (codified at 12 C.F.R. § 7.4000)). “The teuisitorial powers’ refers to the power of a
regulator or superintendent to inspect, examingestse, and regulate the affairs of an entity.
Press Release, Office of the Comptroller of ther€hay, Visitorial Powers Final Rule,
Questions and Answers (Jan. 7, 2004vailable at http://www.occ.gov/static/news-
issuances/news-releases/2004/2004-3eVisitorialhAespdf.

60. For an in-depth discussion of “visitorial pos& see Matthew J. Nance, NofEhe
OCC'’s Exclusive Visitorial Authority over Nation&8anks AfterClearing House Ass'n v.
Cuomo, 87 Ex. L. Rev.811(2009).

61. Visitorial Powers, 12 C.F.R. § 7.4000(a)(3)1Q).

62. Press Release, Robert M. Garsson, Comptroflehe Currency Adm’r of Natl
Banks, OCC First Senior Deputy Comptroller Julie Williams Tells House Panel New
Regulations Grounded in Federal Law, Court Prede@den Constitution (Jan. 28, 2004),
available athttp://www.occ.gov/static/news-issuances/newsasss/2004/nr-occ-2004-8.pdf.

63. Brief of Amicus Curiae North American Secw#i Administrators Ass’'n, Inc., in
Support of Appellant Burke and in Support of Reaémst 12—-13, Wachovia Bank, N.A. v.
Burke, 414 F.3d 305 (2006) (No. 04-3770-Ca&yailable athttp://www.nasaa.org/content/Files/
WachoviaBurkeBrief.pdf (citing Review of the NatanBank Preemption Rules: Hearings
Before the S. Comm. on Banking, Housing, and UrhHairs, 108th Cong. 2 (2004) (opening
statement of Sen. Paul S. Sarbanes)).

64. SeeBrennan & Musselmansupra note 55, at 3(“The OCC's 2004 preemption
rule . . . afforded national banks the ability tegmpt virtually all state laws affecting lending
and banking activities.”).

”
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of opponents, the 2004 rules solidified the OC&t®esive authority?

C. Field Preemption for Federal Thrifts

Just as the OCC is responsible for overseeing madtibanks, the
Federal Deposit Insurance Corporation created tHeceOof Thrift
Supervision (OTS) to “supervise, charter and regléederal savings
and loan associations, which are also known asrdederifts®® The
scope of a thrift's business is somewhat narrowean tthat of a bank.
Federal thrifts primarily engage in consumer legdamd, unlike banks,
may not make commercial, corporate, business acwdtgral loans that
exceed 20% of the thrift’s total ass&t€ongress gave the OTS plenary
powers under HOL® to regulate federal thriff§. Before Dodd-Frank,
HOLA sections 4(a) and 5(a) furnished the OTS with ability to
“occuply] the entire field of lending regulation rfdederal savings
associations™ Like the 2004 rules, categories of state laws rppeed
under HOLA or OTS regulations were enumerated in QLE.R.
§ 560.2(b)"! However, the mechanical analysis applied unde€ E2R.
§ 560.27 allowed the OTS to override state laws for unemaneel

65. Id. at 1 (concluding that the 2004 rules “gave natiobahks virtually unfettered
authority to rely on preemption to ignore statedaw a variety of topics”).

66. About the OTS: HistoryDFFICE OFTHRIFT SUPERVISION http:/mww.ots.treas.gov/?p=History
(last visited Oct. 17, 2011).

67. SeeAdam J. LevitinHydraulic Regulation: Regulating Credit Markets thesm 26
YALE J.ONREG. 143, 167 (2009).

68. 12 U.S.C. 88 1461, 1463(a), 1464(a) (2006).

69. Fischersupranote 38, at 611 (discussing preemption under Silv&Trade Mortg.
Corp., 514 F.3d 1001, 1005 (9th Cir. 2008) (“ThroudOLA, Congress gave the Office of
Thrift Supervision (‘OTS’) broad authority to isstegulations governing thrifts.”)).

70. 12 C.F.R. §560.2(a) (2010) (citing 12 U.S8€.1463(a), 1464(a) (20068ke also
Lyons Savs. & LoaAss'n v. Fed. Home LoaBank Bd., 377 F. Supp. 11, 17 (N.D. lll. 1974)
(finding that regulations passed by the Federal éldrnanBank Board under authority of
HOLA were not limited by state laws addressingfthmianches).

71. See alsd.2 C.F.R. § 560.2(b).

72. Systematic application of the preemption test fedefal thrifts is exemplified in
Silvas v. E*Trade Mortgage Corp514 F.3d 1001 (9th Cir. 2008). 8ilvas the Ninth Circuit
considered whether E*Trade Mortgage was bound Ggldornia law requiring subsidiaries of
federal thrifts to refund “lock-in” fees to mortgagpplicants who had cancelled their mortgage
loan transaction within three dayd. at 1003. The initial issue raised by the court wasther
the California law “as applied, [was] a type oftstlaw contemplated in the list under paragraph
(b) of 12 C.F.R. §560.2.Id. at 1006. The court adhered strictly to the § 5@G@atework,
which establishes a presumption in favor of pre@nptather than against itd. at 1005-06.
California’s law regulating E*Trade’s use of “lodk* fees fell into the category of state laws
imposing requirements on loan-related fees und®6082(b)(5).1d. at 1006—07. The court
concluded that because the law fit into paragréhit was unnecessary to analyze whether its
impact was more than incidental; once a state inirfto a paragraph (b) category, the law is
preempted.ld. The Silvas decision is indicative of the strong presumpti@wards field
preemption afforded to OTS and HOLA regulations.Gérard Comizio & Helen Y. Le&he
Dodd-Frank Wall Street Reform and Consumer Prabvectict: Impact on Federal Preemption
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categories as well:

When analyzing the status of state laws under §2560
the first step will be to determine whether theety law in
guestion is listed in paragraph (b). If so, thelgsia will
end there; the law is preempted. If the law iscustered by
paragraph (b), the next question is whether thedtects
lending. If it does, then, in accordance with paagb (a),
the presumption arises that the law is preemptdds T
presumption can be reversed only if the law caarbjebe
shown to fit within the confines of paragraph (€dr these
purposes, paragraph (c) is intended to be intexgret
narrowly. Any doubt should be resolved in favor of
preemptior.

Courts have interpreted HOLA as occu%ying the fileld matters
listed in section (b) pertaining to federal thriftsHOLA gave the OTS
nearly unfettered discretion over realty regulaibh HOLA's
comprehensive language is evidence that “Congntéssded the federal
scheme to be exclusive, leaving no room for stagulations,
conflicting or complementary’®

The OTS’ power to occupy the field of the thriftdusstry was
intended to “enhance safety and soundness andesfed®dral savings
associations to conduct their operations in accarelawith best
practices by efficiently delivering low-cost crethtthe public free from
undue regulatory duplication and burdéhAThis purpose is undermined
by the Dodd-Frank Act because thrifts now face lesrdhat are more
burdensome to compliance than e{ferThe Act produces major

for National Banks and Federal ThriftauL HASTINGS StAY CURRENT, at 5 (Jan. 2011),
available at http://www.paulhastings.com/assets/publication88lpdf?wt.mc_ID=1668.pdf.
(citing Silvas 514 F.3d at 1004-05).

73. Silvas 514 F.3d at 1005 (quoting Lending and Investméit,Fed. Reg. 50,951,
50,966-67 (Sept. 30, 1996) (codified at 12 C.F.B6@.2)).

74. See In reOcwen Loan Servicing, LLC Mortg. Servicing Litigt91 F.3d 638, 643 (7th
Cir. 2007) (“The Office of Thrift Supervision hasatusive authority to regulate the savings and
loan industry in the sense of fixing fees (incluglipenalties), setting licensing requirements,
prescribing certain terms in mortgages, establghiequirements for disclosure of credit
information to customers, and setting standardgfocessing and servicing mortgages.”).

75. Flagg v. Yonkers Savs. & Loan Ass'n, FA, 398dF178, 183 (2d Cir. 2005) (“This is
an extremely broad grant of power that provideslamapthority for the Director’s efforts to
enforce consistent, nationwide regulations affectending practices, by preemptingter alia,
‘state laws purporting to impose requirements réigar. . . [e]scrow accounts.” (quoting 12
C.F.R. 8 560.2(b))).

76. Report of Carolyn J. Buck, Cassese v. Wash.,Nhc., 2003 WL 25430371, at *2
(E.D.N.Y. Jan. 21, 2003) (No. 2:05CV02724).

77. 1d.

78. See infraSections 11.C-D.
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changes in governance of federal thrifts. Effectiugety days after the
passage of Dodd-Frank, the OTS was eliminated dhdofaits
responsibilities were transferred to the O€Consistent with this shift,
section 1046(a) amends HOLA so that thrift preearptieterminations
will now be “made in accordance with the laws amdal standards
applicable to national bank&Thus, Dodd-Frank strips away the field
preemption and uniformity that federal thrifts oresgoyed.

The uniformity of federal thrift regulations furtieel “both the ‘best
practices’ and safety and soundness objectives@EAdby enabling
federal thrifts to deliver low-cost credit to thelgic free from undue
regulatory duplication and burdeff:"This is because a lower cost of
doing business allowed thrifts to maintain low sdistr their service®?
For example, irState Farm Bank, F.S.B. v. BufKea Connecticut law
requiring mortgage brokers to “be licensed by tliates pay annual
fees, meet bond, net worth and minimum experieaqairements” was
blocked by the OTS' regulatory authorff.The business costs of
complying with the Connecticut law would be highdaoppressive,
whereas adequate federal oversight could achieges#éime level of
consumer protection without additional business<®ts

D. Heightened PowelVatters v. Wachovia Bank, N.A.

The trend toward increasing preemption powers aquted in the
Supreme Court's holding itWatters v. Wachovia Bank, N°AThe
Court held that Wachovia Mortgage, a subsidiaryMachovia Bank,
was not required to comply with Michigan’s regisima and inspection
requirements pertaining to mortgage brokers anddenbecause these
regulations would be superseded by the NationalkBAnt when
applied to parent bank$ Adhering closely to the wording of the NBA

79. Dodd-Frank Wall Street Reform and Consumeitdetion Act (Dodd-Frank Act),
Pub. L. No. 111-203, § 313, 124 Stat. 1376 (20f®pé codified at 12 U.S.C. § 5413).

80. Id. § 1046(a) (to be codified at 12 U.S.C. § 1465).

81. Report of Carolyn J. Buckupranote 76, at 3 (quoting Lending and Investment, 61
Fed. Reg. 50,951, 50,965 (Sept. 30, 1996)).

82. See infraPart Il

83. 445 F. Supp. 2d 207 (D. Conn. 2006).

84. Id. at 212.

85. SeeHoward N. Cayne & Nancy L. Perkindlational Bank Act Preemption: The
OCC'’s New Rules Do Not Pose a Threat to ConsumeteBtion or the Dual Banking System
23 ANN. REV. BANKING & FIN. L. 365, 409 (2004) (explaining that the cost of ptying with a
myriad of state laws ultimately increases businessts, “thereby making affordable credit
unavailable or less available to many, if not meestidents and potential residents in the state”).

86. Financial Regulatory Reform—Conference Report RBbsk Federal Preemption
SNR DenTON, 2 (July 12, 2010), http://www.snrdenton.com/pdfxé@qmge=3272&template=
article_no_contacts_pdf (citing Watters v. Wachd&nk, N.A., 550 U.S. 1 (2007)).

87. Watters 550 U.S. at 8-9, 13, 15-18.

88. 12 U.S.C. § 24a(g)(3) (defining a financiabsidiary as a company that “engages
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and reasoning that it has never been interpreteabplying solely to
parent banks, theWatters Court concluded that national bank
subsidiaries were entitled to the same protect®thair parent banks.
Wattersbreathed renewed life into 12 C.F.R. § 7.4006—auledpn
promulgated by the OCC which states that “[u]nietberwise provided
by Federal law or OCC regulation, State laws apgplyational bank
operating subsidiaries to the same extent thatettess apply to the
parent national bank® This holding was a decisive victory for the
federal government, as it ensured the OCC’'s authdad preempt
conflicting state laws pertaining to both natiobainks and operating
subsidiarieS Watterswas the zenith of broadened preemgption powers
that had been growing since the CouB&rnett Banldecision:?

Subsidiaries of federal thrifts received the sametggtion that
subsidiaries of national banks received undatters® In State Farm
Bank, FSB v. ReardoHl the court extended preemption protection to
subsidiaries of federal thriftgeasoning that Watters stands for the
proposition that when considering whether a stateis preempted by
federal banking law, the courts should focus ontivrethe state law is
regulating ‘the exercise of a national bank’s powet on whether the
entity exercising that power is the bank itséff. The State Farm
decision illustrates the OTS’s virtually unrestexdndiscretion to make
preemption determination®.

[I. ALTERING THE PREEMPTIONLANDSCAPE THE DODD-FRANK ACT

The landscape of national bank and federal thritemption
standards is about to undergo a tremendous shift, implementation
of the Dodd-Frank provisions looming large on tleeizon. Because the
Act’s preemption provisions will come into effecatdt earlier than 180

solely in activities that national banks are petaitto engage in directly and are conducted
subject to the same terms and conditions that gotlee conduct of such activities by national
bank$ (emphasis added)).

89. Watters 550 U.S. at 18-19.

90. Id. at 20 (quoting 12 C.F.R. § 7.4006 (2006)) (intexadtation marks omitted).

91. For a more exhaustive analysis of Wattersdecision and its consequences, see
generally G. Marcus ColeProtecting Consumers from Consumer Protectiédatters v.
Wachovia Bank, 2007 &30 Sup. CT. Rev. 251.

92. SNRDENTON, supranote 86, at 2.

93. Fischersupranote 38, at 39 (discussing State Farm Bank, F\&8.Beardon, 512 F.
Supp. 2d 1107, 1121-22 (S.D. Ohio 200&y,d, 539 F. 3d 336 (6th Cir. 2008).

94. 512 F. Supp. 2d 1107 (S.D. Ohio 20@¥,d, 539 F.3d 336 (6th Cir. 2008).

95. 539 F.3d at 345-46 (quotiMyatters 550 U.S. at 18)see alsoWFS Fin., Inc. v.
Dean, 79 F. Supp. 2d 1024, 1025 (W.D. Wis. 1996)dihg thrift subsidiaries are governed to
the same extent as their parent institutions; sidrgés are “regulated by the office in the same
manner as their parent organizations and equadynex from state regulation”).

96. State Farm Bank539 F.3d at 349. The OTS exercised field preemppiawer over
both thrift institutions and their subsidiaries.
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days, nor later than 12 months, after the datenattnent,?’ national
banks have little time to weigh the pros and cohghe available
methods of compliance. The enactment of sectiord 1pértaining to
national bank$® and section 1046, pertaining to federal thriftsyill
effect significant change in the preemption aréffeese changes carry
weighty ramifications that will negatively affecbmsumers, whom the
Dodd-Frank Act was designed to protE¢tThis Part will discuss the
changes brought about by the Dodd-Frank Act andl examine the
impact these changes will have on financial markets

A. SolidifyingBarnett BankThrough Section 1044

Section 1044 of the Dodd-Frank Act restricts theGJpreemption
powers by forbidding the agency from relying onastvbody of case
law and regulations to preempt categories of detes’’* Unable to
depend on the preexisting preemption standardsonahtbanks and
their subsidiaries now face greater uncertaintyt@swvhether their
actions will be subject to state or federal flDodd-Frank attempts to
clarify by adding Section 5136C to the NBA: “Stataw Preemption
Standards For National Banks and Subsidiaries fiéldri*®® This new
section scales back the authority of the OCC’s 260(lds; sections
5136C(b)(1)(A)—(C) explicitly provide three instascwhen a federal
law will preempt a state law exercising authorityen national banks.
Under the new provision, a state consumer finant@aat will be
preempted only if:

(A) application of a State consumer financial lawuhd
have a discriminatory effect on national banks, In
comparison with the effect of the law on a bankrigvad

by that State;

(B) in accordance with the legal standard for pretom in
the decision of the Supreme Court of the UnitedeStan
Barnett Bank of Marion County, N.A. v. Nelson, Rt
Insurance Commissioner, et al., 517 U.S. 25 (196®,
State consumer financial law prevents or signifilgan

97. Dodd-Frank Wall Street Reform and Consumeitdetion Act (Dodd-Frank Act),
Pub. L. No. 111-203, § 1062(c)(1), 124 Stat. 1340 (2010) (to be codified at 12 U.S.C.
§ 5582).

98. Id. § 1044(a) (to be codified at 12 U.S.C. § 25b).

99. Id. § 1046 (to be codified at 12 U.S.C. § 1465).

100. Dobb-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, 1 105.

101. Dodd-Frank Act § 1044 (to be codified at 13.C. § 25b).

102. See infranotes 150-58 and accompanying text (discussingiticertainty caused by
differing state laws and how that will affect banétecisions to maintain their subsidiaries).

103. Dodd-Frank Act sec. 1044(a), § 5136C (todméfied at 12 U.S.C. § 25b).
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interferes with the exercise by the national barkit®
powers; and any preemption determination under this
subparagraph may be made by a court, or by regolati
order of the Comptroller of the Currency on a cagease
basis, in accordance with applicable law; or

(C) the State consumer financial law is preemptgdab
provision of Federal law other than this tifé.

Although this provision was intended to “clarify’urcent law,
section 1044 actually raises a host of new questias to when
preemption is appropriate. In particular, the addit of section
5136C(b)(1)(B) to the NBA likely will raise manysises as banks seek
to preserve their current banking practices. Camsetly, the very
language of section 1044 imposes a great burderthenOCC'’s
preemption of state laws; a state law will prewailess the OCC is able
to prove at least one of the narrow prongs listeskiction 5136¢%°

Section 5136C(b)(1)(B) restores tBarnett Bankstandard as the
primary standard for federal preemption: a state tlaat “prevents or
significantly interferes” with a national bank’sekise of its power will
be preempted?® Connecticut Senator Christopher Dodd explainet tha
section 5136C(b)(1)(B) was intended to solidify tBarnett Bank
standard. In a colloquy between Senator Dodd andviee Senator
Thomas Carper, Senator Dodd stated: “There shoeilddodoubt that
the legislation codifies the preem7ption standaratest by the U.S.
Supreme Court inHarnett Bank”'%” Reverting to theBarnett Bank
paradigm requires that the OCC first make a detatiin as to
whether the state consumer financial law “signiiiba interfere[s]”
with the OCC rules®® Read in juxtaposition with the introductory
clause, section 5136C(b) affirms that, on a casedsg basis, a state
law will be preemptednly ifit is determined that the state law prevents
or significantly interferes with the exercise of mational bank’s

104. Id. sec. 1044(a), § 5136C(b)(1)(A)—(C).

105. Id. (“State consumer financial laws are preemptedy if. . . .” (emphasis added)).

106. Id.; see alsBarnett Bank of Marion Cnty., N.A. v. Nelson, 5U7S. 25, 33 (1996).

107. 156 ©Nc. Rec. S5870, S5902 (daily ed. July 15, 2010) (statemehtSen.
Christopher Dodd).

108. Barnett Bank 517 U.S. at 33see alsoN.Y. Bankers Ass'n, Inc. v. Levin, 999 F.
Supp. 716, 719 (W.D.N.Y. 1998) (“The only potentissue of fact is whether or not the
imposition of New York Insurance Law 8§ 2501 on faintiffs ‘significantly interferes’ with
the exercise of their powers under federal lawsdf then federal law will pre-empt the state
regulation, and the state provision may not be gegdoupon the federal bank.”) (citiBgarnett
Bank 517 U.S. at 33)); Fischesupranote 38, at 36 (referencing SPGGC, LLC v. Ayoti&3 4
F.3d 525, 533 (1st Cir. 2007) (holding that “[bJesa the New Hampshire CPA ‘significantly
interferes’ with USB’s statutory power, it is pregt@d by the National Bank Act”)).
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powers®®

Despite allegedly codifying existing case law, tpeevailing
preemption test significantly hampers the OCC’sprgtion discretion.
The OCC will no longer be able to establish a catiegl basis for
preemption as it did previously with the 2004 “Bantk Activities and
Operations” and “Visitorial Powers” rulé® Rather, preemption
determinations will be subjected to scrutiny of tke#ects of a
“particular state consumer financial law @my national bank that is
subject to that law, or the law of any other Statth substantively
equivalentterms.™™* Consequently, a challenged state law will be
evaluated only with respect to its effect in thattjgular staté? In-
depth, fact-based analysis will likely perpetuatéedng holdings
across state lines, causing much confusion for elatganks:
Accordingly, the OCC’s broadly constructed 2004esulno longer
preempt entire categories of state consumer fiahriews; rather,
preemption is determined in a narrow vacuum toyeeathe impact an
individual state law has on a national bank’s eiserof power:**

B. New Hurdles to Preemption Under Section 1044

The Dodd-Frank Act further restricts the OCC'’s fagary authority
by mandating a higher standard of scrutiny for pneton
determinations. Section 5136C(b)(3)(B), under whikh OCC must
consult with the Bureau of Consumer Financial Ritde before

109. “Case-by-case basis” analysis is defined bgddFrank § 1044 as a determination
“made by the Comptroller concerning the impact phaticular State consumer financial law on
any national bank that is subject to that law, her kaw of any other State with substantively
equivalent terms.” Dodd-Frank Act sec. 1044, 8§ Z1®§(3)(A) (to be codified at 12 U.S.C.
§ 25h).

110. See supranotes 54-59 and accompanying tédiscussing the OCC’s 2004 rules);
Brennan & Musselmarsupranote 55, at 3—4.

111. Dodd-Frank Act sec. 1044, § 5136C(b)(3)(A) ke codified at 12 U.S.C. § 25b)
(emphasis added).

112. Comizio & Leesupranote 72, at 8; Nancy L. Perkins & Beth S. DeSimdias
Financial Regulatory Reform Materially Altered thereemption Landscape for Federally
Chartered Institutions?127 BANKING L.J. 759,762 (2010).

113. There are many intricacies in state lawswmatld need to be addressed for each state
in which the bank does business. For example, Guitngs Fair Acts and Practices law
prohibits banks from advertising that “refinancipiggexisting debt with a high cost home loan
will reduce a borrower’s aggregate monthly debtrpagt without also disclosing that the high
cost home loan may increase” the total amount cavetithe number of monthly installments.
CONN. GEN. STAT. ANN. § 36a-746e (West 2001). On the other hand, OklaHamatates more
broadly that banks, “with respect to any home ggaitcount,” may not “refer to such credit as
‘free-money”™ or any other term determined to beslemding. ®LA. STAT. ANN. tit. 14A
§ 3-312(9) (1996).

114. Brennan & Musselmasupranote 55, at 4 (“It seems clear that the OCC preempt
rules will fall away. ... The Preemption Standawdth its requirement for case-by-case
determination disfavors, if not outright prohibitspad regulations of general applicability.”).
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overriding state law, places significant burdengl@enOCC'’s regulatory
schemé® Section 5136C(c) prohibits preemption “unless gl
evidence” is produced to support “the specific iings regarding the
preemption of such provision in accordance” vBérnett Bank'*® This
heightened requirement deters superfluous OCC pé@m
determinations and prevents the OCC from maintginan liberal
interpretation of Barnett Bank that essentially implements field
preemption of categories of state laWsSection 1044(a) requires that
the OCC conduct a review within five years afterpeemption
determination has been made and “at least oncengd@wach 5-year
period thereafter®*® Upon conducting a review, the OCC must publish
a notice with the Federal Register announcing ésigion to either
continue or rescind preemptiolf. Such obstacles were created to
subject the OCC to additional scrutiny, therebyvprging abuse of
federal preemption poweté’ Consumers will benefit from these added
safeguards because the OCC will be deterred framenmpoting state
laws that do not “prevent or significantly inte&r* with the powers
of national banks; states, which have “a legitimaterest in protecting
the rights of their consumers, businesses and comtiesl’ will be able

to enact laws for the benefit of their citizéASWith the inclusion of

115. Dodd-Frank Act sec. 1044(a), § 5136C(b)(3)(B)

116. Id. sec. 1044(a), § 5136C(c).

117. Arthur E. Wilmarth, JrThe OCC’s Preemption Rules Exceed the Agency’#ityth
and Present a Serious Threat to the Dual Bankinge®y and Consumer Protectja23 ANN.
REV. BANKING & FIN. L. 225, 250 (2004). Indeed,

The OCC's “obstruct, impair, or condition” standdat preemption appears
nowhere inBarnett Unless it is overturned by Congress or the coutts
OCC'’s self-created preemption standard will obvipusave a far greater
impact in preempting state laws than the “prevemsignificantly interfere”
rule that the Supreme Court actually adoptedBarnett Under the OCC'’s
newly-invented standard, state laws would be preéedhif they have any
impact on national banks other than merely an tieotal” effect that “makes it
practicable” for national banks to conduct theisibess. In contrast, under the
Barnettstandard state laws apply to national banks unihesseither prevent or
significantly interfere with the exercise of a coeggionally-authorized power.

Id. at 248 (footnote omitted) (quoting Bank Activitiaed Operations; Real Estate Lending and
Appraisals, 69 Fed. Reg. 1904, 1910, 1912 (JarRd®) (to be codified at 12 C.F.R. pt. 34)).

118. Dodd-Frank Act sec. 1044(a), § 5136C(d)@pé codified at 12 U.S.C. § 25b).

119. Id.

120. DobbD-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, 1 4640, &08—09.

121. Wilmarth,supra note 117, at 230 (emphasis removed) (quoting BarBahk of
Marion Cnty. v. Nelson, 517 U.S. 25, 33 (1996)).

122. Id. (quoting H.R.Rep. No. 103-651, at 53 (1994) (Conf. Reprgprinted in 1994
U.S.C.C.AN. 2068, 2074) (internal quotation madksitted); Linda Singer, Zachary Best &
Nina Simon Breaking Down Financial Reform: A Summary of thgdvi&€onsumer Protection
Portions of the Dodd-Frank Wall Street Reform arah§€umer Protection Acl4 J.CONSUMER
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these provisions, section 1044 promotes the ouJaregcgoal of the
Dodd-Frank Act: “to protect consumers from abudiwancial services
practices.**®* However, Congress went a step too far in furthezaof
this goal. These provisions adequately serve thterasts of
consumers—it was unnecessary for the Act to leavesidiaries
vulnerable to a landslide of state regulatitifs.

C. Elimination of the Office of Thrift SupervisiondaSubstantial
Changes to Section 1046 for Federal Thrifts

The impact that the Dodd-Frank Act has on feddnafts is far
greater than its impact on national banks. Notagdgtion 313 abolishes
the OTS?® and section 312 transfers all of the OTS'’s resiilites
and authority to the OCE® As a result, federal thrifts will be subject to
stricter preemption standarti. Federal thrifts no longer have the
benefit of comprehensive protection from state I&R{Section 1046(a)
of the Act dictates the new preemption standardféderal thrifts and
their operating subsidiaries. This provision ameH@_A by adding a
new Section 6: “State law preemption standardsHederal savings
association clarified®® The newly added section severely restricts the
OTS’s power to preempt state consumer financiaklévat purport to
regulate federal thrifts. Significantly, sectionap(states that all
preemption determinations for federal thrifts arbit subsidiaries
“shall be made in accordance with the laws and |legandards
applicable to national banks regarding the preesnptif State law**°
Accordingly, federal thrifts, which once relied dhe OTS’s field
preemption authority>! are now subject to the OCBarnett Bankest
for preemption®? Consistent with 5136C(b)(1)(B) of the amended
National Bank Act:>** HOLA § 6(b) requires preemption determinations
to be made on a case-by-case basis, rather thad bedd preemption

& Com. L. 2, 10 (2010) (“State officials are consumersstfiresponders; they are closer to
consumers and often the first to become awarewfama devastating consumer scams.”).

123. Dodd-Frank Act & 1376 pmbl.

124. See infraPart Ill.

125. Dodd-Frank Act § 313 (to be codified at 131C. § 5413).

126. 1d. 8 312(b)(2)(B)(i)(Il) (to be codified at 12 U.S.€5412).

127. DobbD-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, { 4650, &10.

128. See supraotes 64-65 and accompanying text.

129. Dodd-Frank Act sec. 1046(a), § 6 (to be dedift 12 U.S.C. § 1465).

130. Id. sec. 1046(a), § 6(a) (to be codified at 12 U.S.C465).

131. SeeSilvas v. E*Trade Mortg. Corp., 514 F.3d 1001, 109 Cir. 2008).

132. DobD-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, 1 4650, at 510.

133. Dodd-Frank Act sec. 1044(a), § 5136C(b)(1)tB)be codified at 12 U.S.C. § 25b)
(“[Alny preemption determination under this subgaeph may be made by a court, or by
regulation or order of the Comptroller of the Cuaigg on a case-by-case basis, in accordance
with applicable law.”).
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of whole categories of state laws: “Notwithstanditige authorities
granted under sections 4 and 5, this Act does caipy the field in any
area of State law'®** As a result of the HOLA amendments, laws
regulating federal thrifts and subsidiaries willhnte analyzed under
the more state-friendly preemption standards s#ét fo Dodd-Frank.

D. OverturningWatters Exposing Subsidiaries to a Patchwork of
Legislation

Perhaps the greatest consequence of the Dodd-RA@nk its new
preemption standard for national bank and thrilissgiaries. Under the
Watters decision, national banks’ operating subsidiariepoyed the
same expansive preemption rights as parent baBkate‘ laws apply to
national bank operating subsidiaries to the santenéxhat those laws
apply to the parent national ban®> However, the Dodd-Frank Act
does away with this holding and gives ample digmnetto state
policymakers. For instance, section 1044(e) states:

[A] State consumer financial law shall apply toubsidiary
or affiliate of a national bank (other than a sdizsy or
affiliate that is chartered as a national bankthe same
extent that the State consumer financial law appleany
person, corporation, or other entity subject tohs&tate
law 13

This provision effectively overturndVatters®” and treats bank
subsidiaries as people and nonbank businessesy thtin as federally
chartered bank<ffectively separating subsidiaries from parentksan
exposes the subsidiaries to a patchwork of stats End denies them
the protections they were once afforded urWetters>®

Thrift subsidiaries face the greatest compliancallehges. Once
answering to a single regulatory body with fieldegamption powers,
thrift subsidiaries may now theoretically answer fitiy different
legislatures. Thrift subsidiaries, like bank submigs, can no longer
rely on precedent set by court decisions. Most tsopreempting state
laws in favor of federal subsidiary regulations dzhsheir holding on

134. Id. sec. 1046(a), § 6(b) (to be codified at 12 U.$A465); pD-FRANK: LAW,
EXPLANATION AND ANALYSIS, supranote 6, 1 4650, at 511.

135. Watters v. Wachovia Bank, N.A., 550 U.S. D, 2007) (quoting Investment
Securities; Bank Activities and Operations; Leasit® Fed. Reg. 34,784, 34,786 (July 2, 2001)
(to be codified at 12 C.F.R. pt. 7)) (internal cat@tn marks omitted).

136. Dodd-Frank Act sec. 1044, § 5136C(e) (todabified at 12 U.S.C. § 25b).

137. B. Rush Smith Ill, Thad H. Westbrook & SaBahNielson,Litigation Implications of
the Dodd-Frank Financial Reform AcBus. L. TopAy, at 1, 4 (Sept. 2010)vailable at
http://www.nelsonmullins.com/DocumentDepot/smith stieook_BLT.pdf.

138. Id.
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whether the state law would be preempted for theemabank.
Accordingly, these courts applied téattersholding.

[ll. EcoNoMIC CONSEQUENCES O ORE STRINGENT PREEMPTION
STANDARDS

National banks and federal thrifts will undoubtedigel the
consequences of the Dodd-Frank Act for years toecdmwithout the
blanket protection of uniform federal regulatiomstional banks and
thrifts are vulnerable to a myriad of state lawbkjclki may vary greatly
across state liné4® Dodd-Frank’s codification of thd@arnett Bank
standard and its requirement that preemption aisalys made on a
case-by-case basfSwill likely result in confusion over whether feaér
or state law applies.

The Dodd-Frank Act, by retracting some of the prggom powers
claimed by federal agencies, allows states to eeroore control over
banks and thrifts within their bordef€. This is especially true of
subsidiaries, which will be subject to state laaghte same extent that
the laws govern people and businesses, ratherrtaional banks?*?
Consequently, state laws regulating subsidiaridsbeigiven the same
presumption against preemption that is given totematin which the
government has not historically had a “significéederal presenceé®
The resulting decentralization of preemption povedsinates much of
the systemic risk that plagued the industry inytbars leading up to the
recent economic crisis> Proponents of the Dodd-Frank amendments to
the NBA and HOLA argue that state policymakers erethe best
position to observe and react to banking activithin their states and
that Dodd-Frank allows states to enact regulatithrad benefit state
consumers and state bartf&.

Although the Act may protect consumers and statekderom
abuse of federal government power, consumers vdllnegatively
affected by the increased uncertainty that thenfire industry now
faces™’ Opposite a multitude of state laws, national baahkg thrifts
are exposed to demanding regulations affectingr thigiy-to-day

139. Brennan & Musselmasypranote 55, at 1.

140. See supraotes 108-11 and accompanying text.

141. Dodd-Frank Act sec. 1044(a), § 5136C(b)(1)i{®)sec. 1046(a), § 6(a).

142. Brennan & Musselmasypranote 55, at 2-3.

143. Dodd-Frank Act sec. 1044(a), § 51360¢k)sec. 1046(a), 8 6.

144. Silvas v. E*Trade Mortg. Corp., 514 F.3d 100004 (9th Cir. 2008) (quotingnited
States v. Locke529 U.S. 89, 108 (2000)) (internal quotation markstted).

145. SeeClyde Mitchell, Domestic BankingThe Federal Reserve as Systemic Regulator
N.Y.L.J.Apr. 8, 2009, at 3.

146. SeeSinger, Best & Simorsupranote 122, at 10-11.

147. SNRDENTON, supranote 86, at 1.
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business’® Congress’s solution ignores the fact that manwrfaial

consumers will find it difficult to afford pricey amtgages and high
interest rates resulting from the banks’ attemptseimain profitable.
Compliance with new state laws will be costly, esaky for mid-sized

financial institutions:*

Among the most significant decisions that natidreaiks and thrifts
need to make is whether to incorporate their sido$s >° Mid-sized
banks doing business in numerous states might av@ the capital to
cover the increased costs of compliance with mleltgiate laws—*to
the extent that banks are subject to addition&é segulation with costs
that they can’t or won't pass along to the consurtien [banks] will
put out of those state$™ Financial institutions can opt to “roll up”
their operating subsidiaries and make them banisidivs—this would
ensure that the same preemption standards that tpfile parent bank
also apply to the former subsididr?. However, the price of “rolling-
up” a subsidiary can be high. Banks will lose tlexibility to liquidate
the subsidiary in the future because “it is muclsiegato sell a
subsidiary than a division of a bank®

Moreover, incorporating a subsidiary would requistructuring if
the “subsidiary [had] a different salary and betse$itructure than the
bank.”** Merging subsidiaries into parent banks may alsasea
collateral damage to the communities in which thieoly owned
subsidiaries operatd Numerous national bank subsidiaries have
implemented Community Development Corporations (GQ@vhich,
according to the OCC, greatly benefit “declininggmdorhoods” that
require  “long-term commitment of resources to faié
revitalization.®® Banks and thrifts that are unwilling to incorperat
their subsidiaries but wish to avoid confusion meguest an advisory
opinion from the OCC as to whether the state regulan question will

148. SeeKarl D. Belgum & Krista Bell,Dodd-Frank Act Alters Preemption Rules for
National Banks and Federal Thrifts Nxon PeaBoby LLP  (July 28, 2010)
http://www.nixonpeabody.com/services_pubdetail. H3p3425&SID=102.

149. Id.

150. New Financial Regulatory Reform Act: Has It MatdsiaAltered the Preemption
Landscape for Federally Chartered Institutiong®NoLD & PORTER LLP, 3—-4 (July 2010),
http://www.arnoldporter.com/resources/documentsigaiyFinal%20Financial%20Reform%20
Legislation-Has%20it%20Materially%20Altered%20the¥2eemption_71610.pdf.

151. Interview with Michael Rave, Partner, DaynRit LLP (Jan. 25, 2011).

152. ARNOLD & PORTERLLP, supranote 150, at 3—4.

153. Interview with Robert Taylor I, Partner, YRitney LLP (Jan. 21, 2011).

154. Id.

155. Formation of a National Bank Subsidiary CommunigvBlopment Corporatiqri.S.
DEPFT OF THE TREASURY, http://www.occ.treas.gov/topics/community-affaiesource-
directories/public-welfare-investments/formationsoibsidiary-cdc.html (last visited Oct. 17,
2011).

156. Id.
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likely be preempted>’ however, these advisory opinions are not
binding and may not accurately reflect the outcoofiesubsequent
litigation.*® The mounting pressures on banks either to incatpar to
retain their subsidiaries will cause an increasehm cost of services
offered to the public.

The solution to this predicament is to reinst&t@atters as the
standard for subsidiary preemption. Reaffirming Wattersdecision
would afford protection to bank and thrift subsréka, while
simultaneously shielding the public from predatpractices™>® Bank
and thrift operating subsidiaries are an importsygect of our banking
system. They allow banks to reach a wide marketvige flexibility of
business and management structure, and reduce oisKsusiness
failure *° Notwithstanding subsidiaries’ many benefits, thedB-Frank
Act makes operating a subsidiary a nearly insurrtaila task®
Opening the floodgates to differing laws from thdtyf states
undoubtedly will cause confusion for parent banlgerating in a
different state than their subsidiaris.The ensuing business and
litigation expenses associated with compliance vgtate laws will
cause many banks to determine that the cost ofabpgra subsidiary
necessitates increased fees or reduced sefitces.

157. Emma J. HodsoRjnding Middle Ground in the Preemption War Betwé&sates and
Federal Financial Institutions: The Practical Lirations on State Farm Bank, F.S.B. v.
Reardon, 13 N.BANKING INST. 541, 547 (2009).

158. Office of Employee Benefits Security, EmpleyBenefit Plans, Advisory Opinion
Procedure, 41 Fed. Reg. 36,821, 36,823 (Aug. 276)l@vailable athttp://www.fdic.gov/
regulations/examinations/trustmanual/appendix_eteguure.html.

159. UnderWatters bank and thrift subsidiaries would be subjecttte Barnett Bank
preemption rules in Dodd-Frank § 1044(a), whichcanjunction with the imposition of various
obstacles to preemption, adequately safeguard stgalnisive federal practiceS8upraSections
1.D, ILA.

160. Interview with Robert Taylor lllupranote 153.

161. States’ aggressive regulation of subsidiatyvities that were once exempt from
regulation will cause banks to incur substantiahpbance costs. Williamsupranote 20, at 2—
4.

162. Supranote 113 and accompanying text.

163. Defending broad federal preemption powersst Fsenior Deputy Comptroller and
Chief Counsel Julie L. Williams asserted:

Adding layers of regulation brings added costs,ciwhmay lead to higher prices
for customers. It may also have other undesirabllateral consequences, such
as diminished product availability. For exampleatstand local laws that
increase a bank’s costs and its potential liabgiiin connection with subprime
loans, which are already high risk, inevitably wilhuse some legitimate
lenders to conclude that the cost and risks arewwth it. The result is
diminished credit availability, and legitimate citedptions that may otherwise
be available to a segment of potentially credittwpisubprime borrowers will
be reduced.
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Dodd-Frank’s tightened rules for preemption undsatisn 1044(a)
and its elimination of the OT&' are sufficient measures to safeguard
consumers from the plight of systemic risk andrial crisis. Moving
forward, federal thrifts will no longer be able dlaim field preemption
over broad categories of state [#%.Conversely, courts making
preemption determinations are now compelled tothe®arnett Bank
standard on a case-by-case ba¥i8.Therefore, courts have ample
opportunity to assess the impact that bank practicere on society,
rather than merely relying on only tenuously simitase law. The
threshold question for thrift preemption is no lengwhether the
contested law “incidentally affect[s] the lendingevations of Federal
savings associations or [is] otherwise consisteith whe purposes” of
section 560.2(b) of the Code of Federal RegulattBh§herefore, with
many protective measures in place, it is unnecgssar subject
subsidiaries to the whims of the stat®sDodd-Frank’s headlong thrust
of subsidiaries into the realm of state regulatisngroblematic for both
banks’ business operations and consumers, to whenedsts of these
problems are passed dow.

Large, national financial institutions like Wellsafgo, which
operates in thirty-nine staté® with subsidiaries throughout the
country:"* will find the costs of doing business to be muobager after
Dodd-Frank. Consider the holding iState Farm Bank, F.S.B. v.
District of Columbia in which the court held a federal law preempted
the District of Columbia Mortgage Lender and Broket (D.C. Act),
which required “that individuals engaged in mortg&gnding activities,
including marketing and advertising, be licensed tained, pay annual
fees, and submit to general oversight by the Cosiongr of Insurance,
Securities, and Bankind” Here, the court relied oWatters to
preempt the D.C. Act as it applied to State FarmkBa subsidiary of

Williams, supranote 21, at 4.

164. Dodd-Frank Wall Street Reform and Consumerteetion Act (Dodd-Frank Act),
Pub. L. No. 111-203, § 1044(a), 124 Stat. 1376612D10) (to be codified in scattered sections
of the U.S. Code).

165. Id. (“This title does not occupy the field in any amfeState law.”).

166. See supraote 109 and accompanying text.

167. Applicability of Law, 12 C.F.R. 8 560.2(c)01); see also In reOcwen Loan
Servicing, LLC Mortg. Servicing Litig., 491 F.3d 83643 (2007) (upholding a state law
forbidding deceptive acts and practices as withenambit of state regulatory authority).

168. See supraotes 116-20.

169. Williams, spranote 20, at 4.

170. WELLS FARGO BANK, N.A., WELLS FARGO ToDAY 3 (2011)https:/mww.wellsfargo.com/
downloads/pdf/about/wellsfargotoday.pdf.

171. National Bank Operating Subsidiary List (N-W).S. DEPT. OF THE TREASURY,
http://mww.helpwithmybank.gov/national-banks/op@agsubsidiaries/national-banks-subsidiaries-n-
w.html (last visited Oct. 17, 2011).

172. State Farm Bank, F.S.B. v. D.C., 640 F. Sagdfl7, 19 (D.D.C. 2009).
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State Farm Mutual Insurance CorporattéhNow that subsidiaries are
regulated to the same extent as individuals andaan corporations,
State Farm Bank would be compelled to comply with D.C. Act.
However, the complications do not end here. SimitaiWashington,
D.C., many states have laws governing mortgageifigngractices.”*
Subsidiaries, like State Farm Bank, would be regliio comply with
the intricacies of differing mortgage laws acrogates lines. This
inevitably leads to extreme unpredictability fomka doing business on
a national scale.

To truly protect consumers from economic risks, @ess should
return to theWattersparadigm. Subsidiaries, like parent banks, would
then be subject to thBarnett Banktest!”> Even withBarnett Bankin
place, state legislatures are able to circumvedértd preemption to
promulgate laws in the best interest of their resid’’® In Kroske v.
U.S. Bank Corp.the plaintiff's age discrimination claim undéne
Washington Law Against Discrimination (WLAD) preled over the
NBA'’s “dismiss at pleasure” provisioll’ TheKroskecourt determined
that the “provision of the WLAD prohibiting age dismination [did
not conflict with the at-pleasure provision of tRational Bank Act.*’
As a result, the Washington legislature succeedeshfeguarding the
interests of individuals within their state withalriastically altering the
business model of national banks. The states’tahidi further best
banking practices is augmented by the burdens Heape OCC
preemption determinations by the Dodd-Frank A¢Moving forward,
less deference will be given to the OCC, which,spant to the new
reporting and five-year review requirements, wided to provide a
valid reason for preemption determinations and vk under
heightened scrutin{?® With the already burdensome safeguards now
established, there is little reason to overturn YMatters decision.
Reestablishing th&Vatterstest would submit subsidiaries to the same
heightened scrutiny as parent banks and thriftsouit shaking a bank’s
entire business model to its core. This would pievinore protection
for consumers than existed before Dodd-Frank anduldvo

173. Id. at 23-24.

174. See, e.g.ALASKA STAT. 8 06.60.010 (2010); Az. Rev. STAT. ANN. 8§ 6-903 (2011);
IDAHO CODE ANN. 8§ 26-31-211 (West 2011); AQ. STAT. ANN. § 9-2208 (West 2010); MH.
CoMmP. Laws § 445.1672a (2011).

175. Watters v. Wachovia Bank, N.A., 550 U.S. 7118 (2007).

176. SeeKroske v. U.S. Bank Corp., 432 F.3d 976, 989 (9ith ZD05).

177. 1d.

178. 1d. at 987.

179. See supraotes 116-20.

180. Dodd-Frank Wall Street Reform and Consumerteetion Act (Dodd-Frank Act),
Pub. L. No. 111-203, § 1044(a), 124 Stat. 1376612D10) (to be codified in scattered sections
of the U.S. Code).
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simultaneously shield consumers from the enormotesnalized costs
that will inevitably pass down through the systemd eemerge as
increased administrative fees, raised interessydightened due dates,
and the elimination of free checkihy. Eliminating the Watters
standard for subsidiary preemption is counterprbdeido the goal of
the Dodd-Frank Act: to grotect consumers from utadety and turmoil
in the financial industry®

CONCLUSION

The Dodd-Frank Act is a highly debated piece ofslkagion that
will undoubtedly lead to many lawsuits and toughkisiens. As one of
the most comprehensive legislative instrumentsunftione, it will also
produce many positive outcomes, such as compeiamks to comply
with state antipredatory lending law%, to which they were once
immune!® In drafting the Dodd-Frank Act, Congress had the
opportunity to establish safeguards against firnicistability in the
banking industry, while maintaining reasonable sdst consumers>
However, legislators chose a more radical apprdadly overturning
the Watters holding®’” Although the Dodd-Frank Act does much to
further consumer protection, Congress should resaction 5136C(e)
from the National Bank Act and reinstate tiéatters standard for
regulation of operating subsidiaries.

One of the more immediate and significant effedtishe Dodd-
Frank Act is the elimination of the OTS and theugbrshift of its
responsibilities to the OCE® The resulting uncertainty about which
laws are applicable to federal thrifts will forcearpnt financial

181. Williams,supranote 20, at 4.

182. DoDD-FRANK: LAW, EXPLANATION AND ANALYSIS, supranote 6, at 44-47.

183. Dodd-Frank Act § 1400 (to be codified in tmed sections of 12 U.S.C.).

184. See, e.g.Jonathan L. Entin & Shadya Y. Yazbaélity Governments and Predatory
Lending 34 FOrRDHAM URB. L.J. 757, 772 (2007) (citing Mayor of N.Y. v. Council NfY., 780
N.Y.S.2d 266, 271-72 (2004) (concluding that bdte NBA and HOLA preempted a New
York antipredatory lending law)).

185. See supranotes 116—20 and accompanying text. State resisenikl be adequately
protected under thBarnett Bankstandard, which prevents operation of state lavwy tmlthe
extent that it irreconcilably conflicts with a fedéregulation. Dodd-Frank’s new safeguards—
requiring the OCC to consult with the Bureau of &amer Financial Protection and to revisit its
preemption determinations every five years—are ghda ensure that bank subsidiaries are not
unnecessarily excused from state consumer proteletios.

186. Brennan & Musselmasypranote 55, afl (commenting on the Dodd-Frank’s altered
preemption scheme that “[t]he result promises tgdma's of litigation to unravel precisely what
state laws the National Bank Act preempts and—nmportantly—what a national bank must
do to comply with state laws”).

187. Dodd-Frank Act § 1044(a) (to be codified @attered sections of 12 U.S.C.) (adding
section 5136C(e) to the NBA).

188. See supraotes 125-29 and accompanying text.
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institutions to decide whether to subsume theirsgliéries or leave
them subject to state regulatiofi$.In spite of the many conveniences
that subsidiary status affordf&,national banks and thrifts may consider
merging subsidiaries into their respective paremiis in order to assure
long-term stability"* Alternatively, banks that choose to retain their
subsidiaries will compensate for the increaseddtton and compliance
costs by imposing greater fees for their servi¢eé®oth options will
cause consumers to be worse off than they otherwisdd be under
the Wattersruling. According to First Senior Deputy Compteslland
Chief Counsel Julie Williams in reference to inae@d preemption, the
OCC’s “approach to combating abusive lending pcastidoes not
diminish creditaccessbut does effectively target creditbuses®
Congress’s decision to effectively overtattersignores the long-
term complications and economic impacts that acemypsuch a
drastic measure. Considering the substantial iser@aoperating costs
and the incentive for financial institutions to flrap” subsidiaries,
Congress deviated from the overall goal of consupretection in
overturning Watters Accordingly, Congress should reinstatéatters
and retract section 5136C(e) from the National Baok

189. Michael Hamburgef,he Dodd-Frank Act and Federal Preemption of SG&tesumer
Protection Laws128 BaNKING L.J.9, 18 (2011).

190. See supraotes 150-58 and accompanying text.

191. See supraext accompanying note 152.

192. “Banks will still need to be profitable. Thet extent that regulation adds costs, they
will be passed on to customers.” Interview with Bdtraylor Il, supranote 153.

193. Williams,supranote 20, at 4.
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