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SUBSIDIARITY AND FEDERALISM:
THE RELATIONSHIP BETWEEN LAW SCHOOLS
AND THEIR UNIVERSITIES

John Sexton*

INTRODUCTION

In his book on the history of Fordham University School of Law, Bob
Kaczorowski does not take an explicit position on how decision-making
authority on matters ranging from resource utilization to curriculum
development should be allocated between a law school and its university.!
Rather, he offers in detail a story and extensive evidence that tends to reflect
and support the view traditionally taken by the American Bar Association
(ABA), the vast majority of law faculty, and most law school deans on the
subject: listen, you folks over there at the university—we know what we are
doing, so just leave us alone to do it.2 And, most of all, do not steal our
resources for your pet projects.3

Kaczorowski’s is an outstanding book worthy of consideration by anyone
concerned with university-law school relations and law school financing. In
this regard, I should add, the traditional view of law school advocates and
constituents on how their schools should be treated is virtually identical to
the positions taken by their colleagues in other disciplinary homes within the
university. However, the pervasiveness of a viewpoint is not proof of its
validity. I disagree in important respects with the traditional view held within
schools on the relationship of those schools to their university, and I want to
offer in these pages a different perspective on how to think about the issue.

Before detailing my perspective, however, | need to provide a little
historical background on New York University (NYU) and its law school,
and on how I came to be dean and then president. I then will turn to my
views on what [ see as issues of federalism and subsidiarity or, alternatively,
allocation of authority. I will close with an analysis of some dangers I see

* President Emeritus, New York University; Dean Emeritus and Benjamin Butler Professor
of Law, New York University School of Law. This Article was prepared for the Symposium
entitled Legal Education in Twentieth-Century America, held at New York University’s Villa
La Pietra conference center in Florence, Italy, on July 2—4, 2018. For an overview of the
Symposium, see Matthew Diller, Foreword: Legal Education in Twentieth-Century America,
87 FORDHAM L. REV. 859 (2018).

1. See generally ROBERT J. KACZOROWSKI, FORDHAM UNIVERSITY SCHOOL OF LAW: A
HISTORY (2012).

2. Id. at267-71.

3. Id.
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ahead, dangers that for many law schools (perhaps as many as three quarters
of them) are existential and that may turn the world on its head, putting law
schools into a dramatically different relationship with their university homes.

I. HISTORICAL BACKGROUND

[ begin by relating the “Mueller Macaroni Treaty” story as I told it between
1988 and 2002, when I was dean of NYU Law School. In 1943, Frank
Sommer’s deanship ended at NYU.4 Let us stipulate that at that time NYU
Law School was among the worst law schools in the United States. Happily,
Sommer was succeeded by a man who would prove to be a giant among the
law school deans of the twentieth century: Arthur Vanderbilt.>

Vanderbilt was not one of the Vanderbilts, but he had risen from modest
means to become the kingpin of New Jersey Republicans. Technically, he
was dean of NYU Law School for only five years—from 1943 until he moved
on to become the chief justice of the New Jersey Supreme Court in 1948.6
But, in truth, he was the dean until 1957, the year of his death.” First directly,
and later through his chosen successor, Russell Niles, he made every decision
(large and small) and continued to implement his brilliant strategy of
institutional improvement. In the process, he transformed the Law School
and planted the seeds of what it is today.

Vanderbilt’s two passions were NYU Law School and reforming New
Jersey’s court system. For the latter, Vanderbilt has been recognized for his
leadership in improving how justice is administered.8 Using his assignment
power as chief justice, he assigned the incompetent judges to the distant
Cherry Hill, New Jersey, courthouse—an arduous, lengthy commute from
their homes in Newark, New Jersey. This prompted them to forfeit their
judgeships and allowed him to appoint judges who positively changed the
character of the bench. Brilliant.

And his brilliance was recognized. As the presidential race of 1952
unfolded, Dwight Eisenhower was in a close contest with Robert Taft for the
Republican nomination.® Eisenhower promised that if Vanderbilt delivered
the New Jersey Republican delegates to Eisenhower, then Eisenhower, if
elected, would name Vanderbilt chief justice of the United States.10
Eisenhower simultaneously told Earl Warren, then governor of California,
that if he delivered the California delegation, he would name him to the first

4. See Dean of Law School at N.Y.U. to Retire, N.Y. TIMES, Mar. 29, 1943, at 32.

5. Seeid.

6. See Arthur T. Vanderbilt: Chief Justice of the New Jersey Supreme Court, 35
A.B.A. J. 740, 792 (1949).

7. See Vanderbilt, 68, Dead; Jersey Chief Justice, N.Y. TIMES, June 16, 1957, at 1.

8. See generally Peter M. Koelling, The ABA Judicial Division Turns 100: The
Vanderbilt Reforms, 53 JUDGES’ J. 9 (2014).

9. W. H. Lawrence, Eisenhower in First Test Wins on Disputed Delegates, 658 to 548;
M Arthur Scores Truman’s Rule, N.Y. TIMES, July 8, 1952, at A1.

10. See Stephen J. Wermiel, The Nomination of Justice Brennan: Eisenhower’s Mistake?

A Look at the Historical Record, 11 CONST. COMMENT. 515, 528-29 (1995).
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Court vacancy.!! Vanderbilt and Warren both delivered, Eisenhower was
elected, and the first vacancy that materialized was for chief justice.!2
Eisenhower, who wanted Vanderbilt to be chief justice, sent Attorney
General Herbert Brownell to California to try to persuade Warren, who had
never been a judge, to await the next vacancy, but Warren refused to relent,
arguing that he had delivered the larger of the two delegations.!3 And so,
Earl Warren became chief justice of the United States.14

Given subsequent events, this quirk of history had momentous
consequences. First, many U.S. Supreme Court historians say that it was in
no small part Earl Warren’s political skill that created a unanimous Court for
the decision in Brown v. Board of Education;!5 it is not clear that Vanderbilt,
a more conservative jurist, would have voted with the majority or would have
been able to deliver a unanimous decision. Second, in the years just after
1954, Vanderbilt declined physically, so when Eisenhower called to offer
him a position as an associate justice, he declined and suggested a young
member of his New Jersey Supreme Court, William Brennan, thereby setting
in place perhaps the most influential justice of the next two generations.16
Why would Vanderbilt, a conservative Republican, have recommended
Brennan, a liberal Democrat? Because Brennan had delivered the Irish
clubhouse politicians of New Jersey in support of Vanderbilt’s court reform
proposals.17

I said earlier that Vanderbilt’s two passions were NYU Law School and
reform of New Jersey’s court system. As is evident, the latter was a major
priority for him. But, even as he effected huge change in New Jersey’s
system of justice and became a fixture on the national political scene, Arthur
Vanderbilt never lost interest in NYU Law School and in shaping it into a
new version of what an elite law school could be. From the moment he came
to lead the Law School in 1943, Vanderbilt began to set goals for the school
beyond what most people thought possible.

At the time, NYU Law School was comprised of two floors (including its
library) in a factory building on the east side of Washington Square Park.18
Vanderbilt’s first dream was to create, in two dedicated buildings (one for
classrooms and offices, the other a dorm), the “Inns of Court at Washington
Square.” When Vanderbilt proposed this plan to the university’s president,

11. ARTHUR T. VANDERBILT II, CHANGING LAW: A BIOGRAPHY OF ARTHUR T.
VANDERBILT 211-12 (1976).

12. Id. at213.

13. Id.

14. Id.

15. 347 U.S. 483 (1954).

16. In his memoir, Dwight D. Eisenhower explains that Arthur Vanderbilt supported
William Brennan. DWIGHT D. EISENHOWER, MANDATE FOR CHANGE: THE WHITE HOUSE
YEARS, 1953-1956, at 230 (1963).

17. Interview with William Brennan, Chief Justice, U.S. Supreme Court, in Washington,
D.C. (Oct. 1980).

18. See New Jersey Supreme Court Virtual Museum, Chief Justice Arthur T.
Vanderbilt (1948-1957), NJCOURTS.GOV, https://www.njcourts.gov/courts/supreme/vm/
vanderbilt.html#lawschool [https://perma.cc/74ME-ZFR7] (last visited Nov. 15, 2018).
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Harry Chase, Chase refused, so Vanderbilt created a separate entity, the Law
Center Foundation, and used it to raise money for the project. And he was
successful.

Vanderbilt Hall, the Law School’s first building, opened in 1951.19 Fritz
Alexander, the president of the graduating class,20 who would later become
the first black member of the New York State Court of Appeals,?! led the
procession into the building for what was the first event inside it: the
graduation of his class. In a remarkable display of self-confidence,
Vanderbilt, in the presence of three justices of the United States Supreme
Court and of a representative from the highest court of every state, gave a
speech dedicating the building fo himself.

Hayden Hall (now Lipton Hall, after the great Martin Lipton, class of
1955), the dormitory, opened shortly thereafter.22 Like Vanderbilt Hall, it
was not and is still not owned by the university; the buildings remain the
property of the separate entity, the Law Center Foundation. To underscore
the point, Vanderbilt dedicated the fourth floor of the new building to offices,
a conference room, and a dining room for the university’s president and
provost—for which he charged them rent. Today, the Law School has six
main buildings, all of which have been financed and are owned by the
foundation Vanderbilt created.

Vanderbilt was not merely a builder; he also was a remarkable academic
innovator who created many programs we see today as hallmarks of legal
education. His was the genius behind nationalizing NYU Law School,
attracting students from across the United States through the Root-Tilden
Public Interest Scholarship Program (now, Root-Tilden-Kern)23 and through
the signature LL.M. program in taxation. He also internationalized the Law
School through what was then called the American Law Program, which
brought in lawyers from South America to study at NYU Law School in the
LL.M. program.

The way Vanderbilt designed the Root-Tilden selection process reveals the
marketing genius of the man (well before the halcyon days of marketing in
the business world, let alone in the academic world). Root-Tilden Scholars
were chosen in interviews conducted throughout the country. Capitalizing
on his own contacts and prestige, Vanderbilt arranged for them to take place
in the chambers of the chief judges of the federal circuits (two scholarships

19. See Russell D. Niles, New York University Dedicates Its Law Center, 37 A.B.A. J.
829,829 (1951).

20. See Andy Newman, Obituary, Fritz Alexander II, 73, Judge Who Became a Deputy
Mayor, N.Y. TIMES, Apr. 25, 2000, at BS.

21. See id. (describing Fritz as “the first black judge to serve a full term on New York
State’s highest court”).

22. Anne Cruz, Hayden Hall to Be Renamed to Lipton Hall, WASH. SQUARE NEWS (Mar.
21,  2016), https://nyunews.com/2016/03/21/hayden-hall-to-be-renamed-to-lipton-hall/
[https://perma.cc/CP7Q-DHX2].

23. Jessica O’Brien, Public Interest Yesterday and Today, N.Y.U. L. MAG., Autumn 2003,
at 67, 67, http://issuu.com/nyulaw/docs/2003 [https://perma.cc/7DHN-CPSQ].
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were initially awarded to each circuit).24 Sitting on the interview panel would
be a chief judge, a distinguished business person from the area, and an NYU
faculty member. Thus, candidates associated NYU Law School, essentially
a local commuter school at the time, with these major figures from their area,
perhaps even assuming the interviewers had attended NYU. From the
beginning, the Root-Tilden Program brought extraordinary students to NYU,
students who would not have attended the Law School were it not for the
program.

All of these listed accomplishments pale in comparison to his most
remarkable gambit and the one most relevant to the propositions at stake in
this Article: the Mueller Macaroni Treaty.25

For this matter, which occurred during his time as dean, Vanderbilt
brought together three of his clients; he represented the Law Center
Foundation, a New Jersey insurance company, and the Mueller family,
owners of a macaroni company. In what today might be called a leveraged
buyout, the insurance firm lent money to the Law Center Foundation to buy
the macaroni company from the family while the family continued to run the
company.26 But there was a special ingredient that made the deal even more
attractive: because the new owner of the macaroni company, the Law Center
Foundation, was a not-for-profit organization, it did not have to pay taxes.
What would have been paid in taxes now would be given to the Law School
by the Foundation. The “unrelated business income” provisions of the tax
code had not yet been passed;27 indeed, the legislative history of those
provisions cites NYU’s Mueller deal as part of what prompted the law.28

Vanderbilt died in 1957, but his New Jersey protégés continued as trustees
of the Law Center Foundation. The Mueller family continued to run—and
grow—what had been their business. The annual checks discharged in
support of NYU Law School grew as well. As the years went forward, the
Law School moved up in the rankings. As the 1960s turned to the 1970s, the
demand for lawyers in New York firms expanded, and there was a need for
another source of candidates. NYU was ready. More of the top students
coming out of college (including women) wanted to go to law school, the
elite firms wanted more candidates, and the traditional providers of talent to
those firms did not increase the sizes of their entering classes. And, because
it had additional resources from the Law Center Foundation as a result of the
Mueller Macaroni Treaty and nationalized its scope by building dorms and

24. This information comes from various conversations the author had with Root-Tilden
Scholars from the 1950s and 1960s while he was serving as director of the Root-Tilden
Program.

25. The New Yorker published a detailed account of this deal. See generally John Brooks,
The Marts of Trade: The Law School and the Noodle Factory, NEW YORKER, Dec. 26, 1977,
at 48.

26. Id. at 48.

27. 26 U.S.C. § 501(b) (2012).

28. See Susan Rose-Ackerman, Unfair Competition and Corporate Income Taxation, 34
STAN. L. REV. 1017, 1017 (1982) (explaining that NYU’s ownership of the Mueller Macaroni
Company helped spur legislation).
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creating programs like the Root-Tilden Program, NYU was ready to fill the
gap.

Yet even as it thrived, New York City and NYU as a university were
flirting with bankruptcy. In the 1970s, while Columbia University was
buying property at the bottom of the market, NYU had to make significant
cutbacks;29 the university “had been running annual deficits since 1964.30
It began selling properties—perhaps most notably its beautiful Bronx campus
overlooking the Hudson River,3! where to this day the Hall of Fame of Great
Americans, the very first hall of fame, can be seen. A symbol of these hard
days for NYU is the beautiful art deco building just north and east of the arch
in Washington Square Park, One Fifth Avenue. The university sold that
building for less than the cost of a one-bedroom apartment in the building
today.32 But they sold it to stay alive; they had no choice.

At this point, a young lawyer named Martin Lipton and a young investment
banker named Lester Pollack were appointed to the Law Center Foundation
Board.33 They saw that there was an opportunity to sell the company (which
was now operating under the unrelated income provisions) and put the
proceeds of the sale in the bank where it would earn interest, on which there
was no tax liability. They estimated that the company was worth “$70 or $75
million.”34

The university’s president thought that selling the Mueller Company was
a terrific idea and wanted the proceeds to save the university. But, the
president soon confronted the ramifications of his predecessor’s denial of
Vanderbilt’s request for permission to build within the university the “Inns
of Court at Washington Square.” That denial, decades before, led to the
creation of the Law Center Foundation as an entity completely separate from
NYU, and the Foundation, not NYU, owned Mueller Macaroni.35 Still, both
the university and the Law School (through the Foundation) now claimed
ownership of the prized asset.

Before long, both the university and the Law School had hired lawyers—
Simon Rifkind for the university and Francis Plimpton for the Law School.
The law faculty took a preliminary vote about seceding from the university
and offering the Law School’s buildings (which the Foundation owned), the
staff, and the Law Center Foundation to Princeton University.36

29. See Brooks, supra note 25, at 50.

30. See A Brief History of New York University, N.Y.U., https://www.nyu.edu/faculty/
governance-policies-and-procedures/faculty-handbook/the-university/history-and-traditions-
of-new-york-university/a-brief-history-of-new-york-university.html [https:/perma.cc/4L7Q-
EHC2] (last visited Nov. 15, 2018) .

31. Id. (“NYU—which had been running annual deficits since 1964—reluctantly sold its
Bronx campus in order to regain solvency.”).

32. See IN OUR OWN VOICE: AN ORAL HISTORY OF NEW YORK UNIVERSITY’S DRAMATIC
TRANSFORMATION 13 (2015) [hereinafter NYU ORAL HISTORY].

33. See Board of Trustees, N.Y.U. L., http://www.law.nyu.edu/about/trustees
[https://perma.cc/SLY9-4Q3S] (last visited Nov. 15, 2018).

34. See NYU ORAL HISTORY, supra note 32, at 45.

35. Id.

36. See Brooks, supra note 25, at 50.
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In the end, cooler heads prevailed, helped in part by the fact that the
company ultimately sold for $115 million.37 The university received $47.5
million from the sale and the Law School received $67.5 million.38 As part
of the settlement, what came to be known as “the treaty” was signed:
henceforth, the president of the university would appoint the Law School’s
dean as he or she always had (and would have the power to remove the dean)
and would set the dean’s salary annually; beyond that, the Law School would
operate autonomously, set its own budget, and shape its own internal
operations.39

Overnight, NYU Law School had an endowment, and it began a
conversation about how best to deploy its newfound wealth. It felt that it was
rich. So deep was this feeling that in 1981, at the orientation for a new faculty
class that included me, the dean welcomed us to the richest law school in the
United States. NYU was not, in fact, the richest law school in the United
States. It was not even close. Like a poor family that had won $100,000 in
the lottery, we were a lot better off than we had been, but we were certainly
not rich.

As NYU Law School moved through the 1980s, there was discomfort
among the faculty about how the Law School’s resources were being
deployed. Many (including me) thought that the dean had embarked on a
large, ill-conceived spending spree focused upon expanding and upgrading
the Law School’s facilities. One initiative was a two-story underground
expansion of the library, connected to the main reading room by a winding
two-story staircase that was made of beautiful mahogany. Some faculty
members dubbed it “the million dollar staircase.” And the dean felt the sting
of criticism. At one faculty meeting, after a colleague cruelly had used the
phrase, the dean had a Caine Mutiny moment, clasping the table with white
knuckles while exclaiming, “You don’t understand that it is not just a
staircase.” Many of us felt saddened and horrified.

Three decades later, I can report that we (myself and the substantial
majority of my colleagues who criticized the dean) were wrong about the
building program; the dean was 100 percent right. In the wake of his work
in my years as NYU Law School’s dean, I raised many tens of millions of
dollars in gifts to the Law School from alumni partly by walking them down
that staircase and showing them the library and the other buildings he had the
vision to create. Their unanimous reaction was that the Law School was a
place that did things in a first-class way. Because they could see that kind of
attention to excellence in the infrastructure of the Law School, they had faith
that the same standard of excellence would be deployed in areas where it was
more difficult to measure results (such as initiatives on faculty, students, and
curriculum). After each such conversation, I uttered a prayer for forgiveness.

37. JoAN MARANS DM & NANCY MURPHY CRICCO, THE MIRACLE ON WASHINGTON
SQUARE: NEW YORK UNIVERSITY 49 (2001).

38. See Brooks, supra note 25, at 53.

39. See id.
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As important as it was, however, the building program alone did not make
NYU a truly great law school. More substantive moves were needed. Thus,
when the dean announced he would step down in 1987, a relatively small
group of faculty felt that it was important to devote attention to defining those
moves. I allowed my name to go forward for the job as a representative of
that group. However, I did not expect—nor desire—to become dean. It was
only eight years since my wife Lisa and [ had graduated from law school, and
I had only started at NYU in 1981. The idea was that, as part of the search
process, I would play the role of the messenger. In that role, I would work
to advance the message that the eight or ten of us thought was important.
Since it was an ambitious message, in part critical of the status quo, we
thought it better that an “insider” deliver it. If it could be heard in the loving
way it was intended, the stage might be set for the right “outsider” to be
chosen as dean.

We actually had two outsiders that we preferred—and wanted—as dean.
One was Harry Edwards, who had been a distinguished professor at Harvard
before becoming a great federal judge.40 Harry and I were already friends,
and I spent a lot of time trying to persuade him to allow us to submit his name
(though in the end he refused). The other was Michael Levine, who did enter
the process but withdrew to become the dean of the Yale Management
School.4l  Years later, he joined the NYU faculty, where he finished his
career.42 In a delightful turn of events, his office was next to the one I
occupied as a law professor. Until his death, he made a practice of visiting
me regularly to say that he would have been a disastrous dean.

Our message in support of candidates like Harry and Michael had two key
parts. The first was that the NYU Law School of 1988 was not nearly as
good as those of us who were there thought it was. We thought of ourselves
as a top-ten law school, or as one of the fifteen schools that could claim to be
in the top ten; but no one else thought of us that way. Just as I began to
deliver this hard truth, Harvard Law School’s dean, Robert Clark, proved the
point by gratuitously offering in his annual letter to his alumni a parenthetical
in which he named what he thought were the country’s top-ten law schools;
notably, NYU was not in that parenthetical.

The second part of the message was that in order to become a truly great
law school, we had to become more dedicated to discussions about what the
law ought to be, discussions which inherently cause us to engage with other
parts of the university. [ used to tell the law faculty that law itself really only
has two principles—efficiency and fairness—but it has no way to define
either of them without bringing in other disciplines, whether philosophy or

40. See Harry T. Edwards, N.Y.U. L., https://its.law.nyu.edu/facultyprofiles/index.cfm?
fuseaction=profile.biography&personid=19895 [https://perma.cc/FEY9-4TQL] (last visited
Nov. 15, 2018).

41. See In Memoriam: Michael Levine, N.Y.U. L., http://www.law.nyu.edu/news/
michael-levine-in-memoriam [https://perma.cc/V77Q-3JVG] (last visited Nov. 15, 2018).

42. Id.
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history or economics or any other field. We argued, in short, that other
disciplines are an inherent part of serious thinking in the law.

There were those on the faculty, perhaps the center of gravity of the faculty
at the time, who felt that attention to the “ought” of the law was unimportant
and that the obligation of a law school was to impart the “is” of the law. What
scholarship these colleagues produced tended to be descriptive, and some of
the best of those who chronicled the latest developments in this way enjoyed
prestigious and lucrative positions in the leading law firms of New York City,
positions that they rightly felt ratified their status as experts. We were asking
these colleagues to “come home” to the vocation of teaching, to be present
in the building, and to sacrifice very profitable external activities. We were
asking them to embrace a role that defined their essence as citizens of a
university.

This message, you might imagine, was extremely unpopular with the
faculty. I was, however, a relatively new arrival, unscathed by previous
battles, and I had no longstanding enemies (though there were a handful
horrified at the prospect of my becoming dean who were very vocal about
it).

In the end, NYU President John Brademas selected me as dean in 1988.
And, in the end, the faculty of NYU Law School embraced the agenda of
becoming one of the leading law schools in the world and embraced the
notion that creating connections with other parts of the university was
integral to that agenda. Then they went on to devote themselves to shaping
the Law School into just that.

I always knew that I would be at NYU for life, but this started a twenty-
eight-year journey, fourteen as dean and fourteen as president, which I have
found very fulfilling. In January 2016, I moved back to the Law School’s
faculty and I am happy to report that I received a warm welcome from my
colleagues. And I am even happier to report that the Law School they created
is indeed what we hoped it would be.

II. FEDERALISM AND SUBSIDIARITY

A. As Seen by a Dean

Law school citizens like us—I use the first person because I am, above all,
part of the law school tribe—generally do not resist being dual citizens, with
a local home (the law school) that is part of an integrated commonwealth (a
university). But we guard jealously our freedom to do what we do
excellently, because what we do is important in the everyday lives of real
people. Law is the instrument that brings into society, in a way that makes a
difference in the society beyond the walls of our campuses, the wisdom of
the university’s disciplines.

That said, we should recognize an issue of federalism and subsidiarity
when it appears. Any organization consisting of an overarching structure that
contains subunits confronts questions of how to allocate decision-making
authority on a range of issues. Governments, businesses, universities, and a
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variety of other organizations face such questions all the time. Within our
universities, we face them on myriad issues, from budget, to hiring and
promotion, to curriculum, to IT protocols, to construction, to benefits, and so
on. On each of these issues, it might be asked: Where within the university
should the final decision-making authority reside? At the university-wide
level? The school level? Or some other level?

The loudest discussions of these organizational questions usually center on
the finances of the university and its schools. Many a law school dean and
faculty spokesman has complained that some university official was
diverting from the school resources that rightfully should remain in the
school—that the school, in the vernacular, was being used as a “cash cow”
in support of a foreign agenda. Kaczorowski documents that this refrain
became conventional wisdom at Fordham School of Law in the years before
Dean John Feerick.43 Similar rhetoric, as I noted earlier, often is heard from
deans and faculty in schools other than law. Indeed, it is the time-honored
lament of the subunit, whether it is uttered by a dean, a mayor, a governor,
or a division head within a business.

It is instructive that we generally ignore these structural issues of
federalism and subsidiarity as we set operating rules within law schools. But
they are there. Consider the following example, which thankfully is only
hypothetical.

Suppose, when I was dean, the tax faculty (which at NYU mounts a large
LL.M. program with nearly ten full-time tenured faculty) had argued that
they wanted to run on their own because they were tired of seeing the
resources they generated diverted to other causes. Suppose they argued that
they were a specialized program, clearly distinguishable from the rest of the
Law School, and that they did not think their efforts and the vast resources
they produced should be subsidizing colleagues who attracted fewer students,
who taught small classes, and who, essentially, ran deficits.

Should the tax faculty remain under the control of the dean and the full-
time faculty? Or should it receive some sort of federal status, if not
autonomy? What if it extended its demand to include a claim that only it
should decide on hiring and promotion in its area? That it should be able to
give itself more secretarial support and implement a specialized IT system,
both of which it could subsidize if it retained all of the tuition revenue it
generated?

I do not propose to answer the questions I raise in this hypothetical. Any
reader for whom the answers are not obvious will find the argument I will
make in this paper ridiculous; so, if you do not find at least this version of
the “every tub on its own bottom” policy fundamentally flawed, I suggest
that you put this piece aside and move on to the other reading you have to do.

43. See KACZOROWSKI, supra note 1, at 313 (“The most serious deficiency was related to
Fordham University’s handling of the Law School’s finances. The [ABA] Accreditation
Committee found that ‘a very large portion’ of the Law School’s revenue was not available to
meet the needs of the Law School’s programs.”).
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The relationship between a school (in my hypothetical, NYU Law School)
and a subject matter subset of its faculty (the tax faculty) is more integrated
than the relationship between a university as a whole and its constituent
